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g ’ CIVIIs RULINGS. ° 
i ® eP, 12, coi. 1, line 1, for “ Section 27” read & Section 28.” 
_ P. 31, col. 1, lines 6, 11, and 13, for “Cand D” read “ F and G.* . ° 


© P. 106, col. 2, for the date of the case “ 16th February” read “ Ysin 1 February” a’ 
S R 107, col. 2 a for ‘s We accordingly dismiss this special fppeal with costs,” re&d “ But, referring 
$ N ` to the decision of the late Sudder Court dated 31st August 1859, page 1190, we 
i , `) do not think that the defaulter can thus sue as he does to set aĝde the sale. 
We do not say that he would or would not have a remedy in anòther shape. 
A - ` We therefore decree this appeal om sthis ground ‘with costs,” 
YP. 112, col, 1, for “ Case No. 257 of 1864” read “ Case No. 2578 of 1864." ° e. 
P. 126, col. 2, last line but two from bottgm, for “ plaintiff¥ read “ the fnookhtear.” 
` P. 135, col. 1, line 31, for “ periodically” read “judicially.” e 
© Ibid, line 48, for “ for” read “ by”; Ibid, line 49, for by” read “ for.” 
Ibid, col. 2, line 2, for “ were perjured” read “had perjured.” ° 
` P. 186, col. 1, line 4, after “ malice” insert “ stated.” 
i P. 262, col. 1, line 2, for “March 1248” read ” “ Kartick 1248,” 
~> Ibid, ling 8, for “ and three sons” read “ all three sons.” 
P. 263, col. 1, line 9, Sor “ 1859” read “ 1839.” 





’ P, 265, col. 1, line 14, for “ exact” read “ total.” ° E 
2 Ibiĝ, col. 2, line 6, Jor “division” read “decision.” = ~- 
MISCELLANEOUS APPEALS. 
; P. 3, col. 1, line 6 of marginal note, after “ question” sert “ of limitation.” : if 
~ > P. 26, col. 2, last ling but 8 from bottom, for “ or which had been inadmissible before the pass- 
A 4 ing of this Act,’ real “ of which would have been inadmissible before the 
f s passing of this Act, but which is rendefed admissible by ‘this Act.” 
$ t P. 27, col. 1, lines 14 to 17, for “and that th€ words which yould have been inadmissible before 
`D . the passing of this Act, may “be admitted to apply” read “and that the 
Wes words é which would have been inadmissible, before the passing of thfS Act, 
-5 > but which is'rendered®dmissible by this Act, may be adniitted’, &c., apply.” 
| o a 
° : “ ; . 
CRIMINAL RULINGS.. ' 
| P. 98, col. 1, line 3 of marginal note, before ‘ impression” insert ** false,” 
3 mo 
: RULES OF PRACTICE. : 
: x : é e 
3 Pages 17 and 18 appearing in No. 23 to be substituted for the same pages appearing ‘in No, 22. 
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(CIVIL RULENGS.) 
g 
i A. ; ° } Act xx or 1861. 
ABATEMENT. -> Section 11. See Puzekaser (2) 
A suit for péssession with mesne pro- Section 2% Saez Appeal t6) 
fits does not abate by reason of ei teak ` $ 
he lands having since - DNS ; 
ena ey a since Ween wanted 997 (1) Effect of an—made by a party to a 
X\ccoun#s. = yen suit if another case involving other 
—(1) Every one*wvho is entitled to a share parica than those in thepresent 209 
in a joint family property, must ac- ipao ce 
» cownt for such portion as may*have ©, (2) Aa—subsequantly made by a debtor 
come inta his hands a. 121 » whose property hasebeen sold is 
2) Toujees, Mehal Melance papers, Jai- $ not evidence against theepurclfiser 
dads, and Jumma Wasil Bakee ofthe property * .. 268 
papers are not per se an account 9 See Morigage (+) 
within the meaning of Section 3 Avortiog. See Cause of Action (1) 
: Regulation I of 1798 ... 271 | AGENCY. . ° 
Act x or 1836. See Contracts. a An agent ðf one co-sharer is not lia- 
See Limitation (23) ble to other co-sharers for money, 
Act XTX oF 1843. drawn by him under a power from 
Does not apply to pottahs a. 205 his principal and uot as trustee for 
pply to p princip 
Act x1 or 1848. See Limitation (1) ‘ the others t . 172 


Act vit or 1859. See Code of Civil Proce- ALLUVIAL LANDS. 


dure. . 
Ac? xi or 1859. 2 
ection 36. See Benamee (2) 


(1) Re-formed lands belong to the estates 
to witch they accrete, even though, 
separated from it bye shallow ford- 


Section 54. See Encumbrances. ablé stream we 55 
Acr xiv or 1859, “ (2) Under Regulation XI. 1825, chur land 
(1) Section 1 Clause 3 does not bar 2 « belongs to the proprietor of the 
suit to set aside a sale of land in estate to which it accretes, provided 
execution against a third party, if it is not separated fiom suth estate 
brought withia a year after the by an unfordable stream . 139 
sale 8 ” 423 jo See Evidence (17) 
(2) Section 1 Clause 10. An endorse-. See spriin of Claim (2) 
men? without signature cannot be AmenpuEn®, 
deemed a written engagement which Of plaint not allowsble after issues are 
° could be registereé within the mean- e fixe . 234 
ing of this Clause .. 45 | ÁNCESTRAL PROPERTY. - 
a Section 1 Clause 10. Ses Lypitation (22) Persons claiming under A and B am 
4) Section 1 Clause 13 applies to Maho- © * bound by A and B's admission of C's 
medan as well as to Hindoo families 288 * beingeentitled equally with them- 
$5) Scction 1 Clause 16.: See Limitation (23) selves to— - vos 145 
(6) Section 1 Clause 16. See Mesne Profits(4) See Hindoo Law (2) S 
(7) Section 2 is applicable to a suit against Ancosa BANTAN. A 
the purchaser from a trustee who is These words occurring in a deed of 
b nota bond fide purchaser, although . gift would limit the gift to the male 
himself a trustee in law .. 238 issue of the donee s we LIP 
(8) Section 5 is intended to benefit only APPEAL. . . 
: bond fide purchasers from trustees 6. (1) A plaintif (respondent) cannot be 
(9) Section 5. See Bond fide (2) allowed} by way of cross-appeal, to ® 
10) Section 11 forbids deduction from teke objections under Sectioh 348 
the period of limitation for minor- C. C. P., to the finding of a dower 
ity of sons claiming as the represent- Court as to a defendant who has 
atives of their fativer ve 163 not appealed, and who ig*not before 
(11) Section 11. Se®#imifation (26) the Appellate Courp _ 4% 


12) Section 24. See Limitation (24) 
_ See Limitation. ° 


(2) A defendant cannot--specially agaénst 
* adecision passed onghe—of his ¢0- 


> 
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lie es E INDEX (CIVIL RULINGS.) P *. 
fades EOP Noe 3 f = e e-* 
Aprust.—(Lonthued.) BenanEn.— (Continued. ) ae 
A defendant, affirming the decision e XI of 1859 unless he has acknow- 
of the first Court, which was not ledged hinwelfto bea benmmeedar 
° appealed againstaby the former ... 106| (8) Undér Regulation XI 1822, \—pur- 
(3) By representative of deceased plaintiff chase for defa@ting propriciyys,. at 
e inadmissible without an order of „a sale fèr arrdfrs of revenue, Wyt 
a Courtallowing ®pyesentative’sname ipso facto Uldfal and void 4 
to be red%in the Register of (4) A wife cannot sf for confirmation of 
Suits ' ° w. 138 r possession olgproperty sold in fraud 
(4) In a special—the High Court cannot .* á of his creditoys by her husband to 
‘enquire whether a District Judge .. her in the namg of another . 
was right in stating that an admis- *(5) When a near relative purchases family 
sion wi mage befare him by one of property and sets up. a simple plea 
the parties to thessuit © ws 196 of self-dicquired on tHe part of his 
(5) When a plaintiff has ineffectually,sued vendors, which he cannot substan- 
for a decfaration that certain’ pro- . tiate, ko cannot be considered a 
perty was his own sa(f-acquired bond fideypurchasér —* fa 
property, he cannot in special—ask See Dur-putnee. s, 
fo” a declaration of his title toa _ , See Limitation (14) ° 
moiety of the property as a member See Morigage (2) 
ofa joint Feindoo feenily e.. 197} Brun. Ste Sale (12) 3 
~ (6) Nq specigi—*will lie under Section 27 Bona FIDE. i j 
Act AAMT of 1861 for damages (1) In a mle by a guardian of a minor 
' a for inadequate sale of adecrée .. 215- e without necessity, the purchaser 
(7) An—lies from a decisįpn dismissing a cannot be said to have acted—un- 
suit for default under, Section, 170 less his belief that the sale was ne- 
©. C. P. ° . 270 cessary had been arrived at after 


"See Code of Civil Procedure (11) 

APPELLATE Court, ‘ 

ThefSudement of a lower—cannot be 
reversed in special appeal on the 
ground that‘it did not set forth its 
reasons for confirming the decision 
of, the Court of first instance, or 

` because of the insufficiency of addi- 
tional reasets where such are given 

See Remand. pe 

ARBITRATION. ‘ i 

(1) An award of—cannot be enforced un- 

` less the application for enforcement 
ig made within 6 months from the 
date of award © eee 

(2) In a suit pending before arbitrators, an 

appellant who is made a co-plaintiff 

on application, and makes no’ objec- 

tion to the arbitration, is 

. the award us 

(3) A plaintiff? cannot sue foy moveables 
eb 
arene: ¢ Se@ Debt. 
See Deed. 

See Notice. 


B. 


BEnaMer. 
(1) Parties who permit another to repre- 
sent himself as the proprietor of 

e their.estate and thus induce others 

to lend money, are not entitled to 
consideration from a Cotirt of equity 

aid good conscience vis 

(2),A cértified purchaser at a sale for ar- 
rears of revenue, suing to recover 
osses8ion of land from which he 

thes been gusted, is not debarred 

* from the benglit of Section 36 Act 


bpund by ` 
5 0130 


178 


123 


a suit to enforce an award of 165 


37 


due care and attention 
(2) A—purchaser in Section 5 Act XI 
of 1859 does not necessarily mean 
a—without notice, but an honest 
purchaser without actual frdud_ ,.. 
See Jurisdiction (4) 
Bono. See Justalment (1)® 
See Onus Probari (15) 
See Puinee? 


Burwarka. ; - i 
9) Where an estate was divided by private 
agreement more than 50 years ago, 
and the division was subsequently 
maintained in a judicial decision, 
«since which the*co-gharers have for 
many years exercised rights of 
ownership independently 0f each 
other, a—of the wholé estate cannot 
now be demgnded -even though a 
regular separation of one share has 
been ingermediately obtained by a 
° suit fh a Civil Court a 
2) Whatis necessary before a purchase 
in execution of a share of a specific 
mehal in an estate is entitled to— 
(3) In a suit for contribution of Govern- 
ment revenue the previous paid 
and recognized quoias must pe 
taken as the proper data for distri- 
bution until a regular—is made 
and sanctioned under Regulation 
XIX of 1814 pe 
(4) Where an estate is held in separate 
* possession, a—of the whole for the 
purpose of apportioning land ac- 
“cording to ihe jummas of the 
shareholders sgp had severally 


° 
Bonus. 





253 
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11 


entered into engagements with Gov- 


H 2? 
‘es 
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5 "Botwaras—(Continued.) 


bd erment, cannot be insisted upone 
one of the pæprietórs under 
Sgtion “30 Regulation RIX of 
14 .- 186 
ere a purchasemfrom dae of seve- 
ral shareholders Bf a joint property 
sues for the shale of his vendor? 
but for the sakegff valuing the case 
represents thaghis claim is for that 
quantity of land which by a division - 
of it would fall to his share, and 
obtains a-decree, the decree is only 
for joint possession’ * Sn aed 
(6) The mere fact, of one of several co- 
e @ Sbarers alienating his- ‘share of the 
property, is no proof,of separation _ 










hy, In estate ; 214 
See On Probandi (8) (16) T 
H ° c.. . 
“CAUSE OF ÅCTION. ‘ 
(1) No—to set . aside illegal ‘actgyof ° 
an adopting mother, arises“to thé 


adopted son either from the date of 
his obtaining possession, or from 
the date of the final decisions in 
any case brought for him or against 
his mother, or by or against him, 
to prove or disprove the validity of 
his adoption. Ses 
(2) Effett of Section 7 C. C. P. as regards 
rights under the same or similar 
titles involving different issues and 
arising undgr different dates and 
causes of action and against either 
one or different parties. eee 182 
See Full Bench Rulings by 5 Judges (8). 
See Splitting of Claim (1) 
Caveat Empror. 
Principle of—not applicable to a case 
in which agnus has been paid for 
` a putnee fot in existence se 232, 
_ Cazes. See Evidence (9) 
‘Cope or Cevin PROCEDURE. 
(1) Section 7. See Cause of Action (2) 
e (2) Section 14. “See Jurisdiction (9) ` 
(3) Section 73. An application made in 
. due time by 2 persons whg has gn 
interest in the result of fhe suit, tag 
be added as a defendmmt under 
; Section 73, ought to be granted s.. 109 
(A) Section 121. See Mesne Profits (1) ~ . 
(5) Section 170 is discretionary; Court: 
being competent, under it, even to 
decide against a defendant on the 
ground of his failure to appear or to 
$ (6)8 o into the whole case on its merits 
ı (6)Section 170. See Appeal (7); See 
`T av Remand. ppe CT) 
(7) Section 230. See Objections. 
(8) Seation 246. See Limitation (17) 
_ (9) Section 324. See Jurisdiction (7) 
_ (10) Section 348. See ¢ppeal (1) 
_ (11) Section 374 lewis lt in the discre- 9 
tion of the Court to admit any new 
Š ground of appeal arising out ofe tke 
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89 
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_ | Contraciy. 


.| Conrarpution.* SeeeButw 


Cone or Crvi Procepure.—(Wontitued.), 
proaedings, though dmttted from * 
petition of special appeal ©. 147 
(12) Section 378. See Review (1) 
Compromisz. See Review (2) , 
Consueat Rieurs. * See Converts (1) ; 
* Where there? hea begn a bread of 
contract tg sow and cultivate indigo, 
both liquidated damages and the 
amount advanced to thp cultivators 
cannot be recovered under Section 
3 Act K of 1836, >» 
ara (3) 


277 


Converss. .. log 
(1) A Hindoo husband, wh8 has been re- 
pudigted by his wife on his conver- 
sion to Christianity, canngg sue for 
the restitution of conjugal’ society 
Hindoo father is not deprived of his 
tight to tRe custody of his children, 
eby reason of his*copversign to 
Christianity . 
ONVEYANCE. See Hindoo Widow (2)' 
Co-paRTNERS.  @° 
May, on ,partition, retain possession 
severally of such jotht lands as they 
may have taken separate possessfon 
of with the consent of at least ea 
majority of the — s 
Coropr. See Government Promissory Note. 
Co-saanens. See Agency. 


D. 


CA 


ib, 


203 


Danaces. ° 
(1) In agsessing—cause& by a wrongful 
` act, the injury sustained should 
alone be considered, not the punish- 
ment to be inflicted. : ss 
(2) Not awardable for a groundless and 
malicious charge of abetment of 
‘riot and murder 3 
(8) How to be assessed for the period 
. Quring which plaintiff was illegally 
put out of posyssion of an indigo 
faetory and its appurtenance, where 
an agreement for rent had been 
entered into between plaintiff and 
her lessees and she was depried 
of all benefit from® chê lands fit 
onl¥ for indigo. j ea 
(4) Where a party holding a dur-putpee 
lease virtually abandons possession 
and takes a putnee of the same 
property, he cannot afterwards 
recover as damages the considera- 
tion he had paid for the dur-puinee 240 

(5) The mere failure of a complainartt in 

provige a dond-yide Criminal charge 

does not make him liable to an 


107 


134 


194 


action for—for defamation aoe 282 
See Evidence (3) o $ 
Dearn-zep Grrrs. See Evidence, (7) . 
Desr. ° = 5 


Wheh a creditor*décepts the .ugsign- 
e ‘ment of a—dile by third parties 


haia 
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ee . ne seen ” œ 
1% .. Å INDEX (CIVIL RULINGS.) o 
¢ = (d PE e a’ 
Desre-( Cantinkd.) Estorpen.—(Continaed.) Ta 
to His? debtor, and releases the &) Wh . , 
me j i erea person wilfully indyces an- 
A anen he ee no action against him 171} | other to hflieve the existelke of a 
ee a S id Mt pie * certain state of things, and \o deal 
Deco. e alata with hip on tHe faith of it, b®eand 
A— of, assignment of property, by a aoa ena hy ie ae i 
S Hindoo wgman*without considera- 2n S satatich z ade 7 bye 
tion tr proper advige, held to have * i 
been improperly gbtained. ... 246 | Wyipence, 
See Angaga Santan. . (1) A-copy of an alleged deed of partition 
e 


See Sale (6) (T) ` 
DEFAMATION. Se Dgmagas*(2) (5) 
DEFAUuLTERS. -’ . ° 

Not ‘merclye recorded share-holgers, 

but all acSial—(such as joint put- 
needars), are prohibited fom being 
purghasers of a putnee. . 

See Sule (9) ` 
DEWUTHER. 

When a decree declares thst whatever 

right A'h® in a—property is to he 

Sold if execution, it may be fold 

thugh A holds*the property» only 

as a shebait. a 
Dinuvion. See Abatement. 
Documents. See IBvidence (119 
Dowrre See Mahomedan Law €3) (6) 
Dur-purner. 


Where a putnee is found to be bena- 


mee, a—does not necessarily lapse... 


E. 

Esecrment. See Onus Probandi (6) (18) 
INCUMBRANÇGES. ; 
eThe object of Section 54 Act XI of 

1859 is to ptġect only bond fide— 
executed in contemplation *of in 
Impending sale, or in fraud of a 

possible purchaser 

Expowsp Laaps. See Mesne Profits (2)¢ 

ENDOWMENT. See Mahomedan Law (5) 

ENHANCEMENT. . . 

A suit for—is barred by proof of tle 
existence of a tenure from Decenni- 
al Settlement ugless plaintiff is an 
auction-purchaser, in which gase he 
must shew when he purchased be- 
fore ht can insist on prapf of the 

®existence of the tenue 12 yearg 
before that Settlement age 

ERECTIONS. > bs 

n land after co-sharer has objected, 
may be ordered, to be pulled down 
if made withopt his permission 

ESTOPPEL. 

(1) A defendant is not estopped as to a 
plaintiff who is a vendee from a co- 
Uefendant in a former case in which 
a third party was plaintiff, by any 
thing that may have occurred in 
that case i = 
(2) An mission made by a party in 

another case involving other parties, 
cagno? operate as an—in a suit 
against parties, who were - not 
affected byit r 


s 106 


“0 


252 


108 


181 


209 


| 
| 


set up to defeat an ordinary rule of 
Hindoo Law with respect to succes- ' 
sion, and tåken froni the record of 2 
Miscellaneous proceeding, without 
any sugfestion as*to what has gar | 
come of the original, is ‘hot admis- 7 
sible in— we 
(2) A Civil Court is nof boun® bya Ma- 
gistrate’s view of the genuineness 
of a document ‘ z 
(3) The conviction in a Criminal case is 
t cenclusive—in a Civil suit for 
e damages in respect to the same 
act - x 
(4) A survey map sought to be set aside 
may be used for the purpose of 
testing the correctness of an 
Ameen’s report is 
copy of a deposition of e person 
who is alive, if filed in the jlower 
Court and not objected to there, 
may be used as—in the Appellate 
Court . = 
(6) A written statement’ cannot be calleg 
for by an Appellate Court, or read 
as—against any party to the suit 
save the person by whom it is made 
and those who are bound by admis- 
sions made by him dt 
(7) Nature of—requisite to support a. 
trust which is decked by word of 
mouth by a person St the point of 
death and isin terms an intention 
on the part of the donor to fepiive ` 
„his family of all, substantial enjoy- - 
ment of his property as 
(8) A mere admission by the defendant, 
o of plgigtif# having purchased a jote, 
is insufficient to prove that he was 
ever tefendant’s tenant . 
(9) The deposition by a cazee of the vend- 
. ors admission to him of a sale and 
receipt of consideration, together 
with the conduct and statements, 
of the parties, form legal—of the 
sale as against the vendors IRA 
(10) Where two daughters of a judgment- 


e 


89” 


34 


50 


75 


debtor inteņvene to claim certain. - 


property sued for by the decreete 
older, and one of the two dies 
during the pendency of the Suit, 
the heir of the deceased cannot be 
held responsib¥l for the default of 
the survivor to prtfce— vel 
(11) A Civil Court is not bound by the 
® 


~~ 


» 


79 





Evipence.e—( Continued.) 


admission or rejection of documents ® 
186 





(12) Thef mère’ fact of a survey award, 










hout proof 
conclusive agai 
* mony 


possegsion, is not 
t all Sother testi- 
“9 220 


ant had stated his readiness to Peet 


lis case 


(14) The best—is required to prove ‘a 


Jumma Wasil Bake paper 


(15) The recital of necessity in a lease is 


FERRY. 


- Fraup. 
Furr Benca Ruines. 


` 


not per se legal—of the existence 
of the'necessity which under Hin- 
® doo Law may justify an alienation 
. by a other ox grandmother 


(16) The mere act of fishing in a tank is 


nosproof of ownership os 


(17) Effect of a former decision as to the 


situation of a chur when an 8 
share was in dispute, upon a Suit 


8 


See 


Prz-emption (2) 
EXECUTION J 


(1) Prop 


(2) A new suit Will not lie to'alter an in- 


Fess. 


(1) Held by the m 


y substantially conveyed for 
the benefit and support of a judg- 
ment-debto® and his family, is 
‘ liable for hig debt, even though it 
was purchased in the name of his 
son. 


terpretation put by a Judge on the , 
terms of a decree; the interpretas” 
tion can only be altered on review 202 
See Dewuther™y 
See Money-decree. 
See Objection (1) (2) 
Samle (2) (3) (4) (5) (10) . 
F. 


In the absence of any epea agree- 
ment as to when pleaferad&\e to be 
paid, the implied agreemept must 
be taken to be for payment at the ` 
time the case is decided . 297 


The right to ply a—includes a right 
to ply it even when, owing to the 
effects of season and increase of 
water, there may be occasion to 
start from, or land on, a part of the 
river bank not included in the land 

© taken for the— 

See Benamee. 


By three Judges, 
fity of the Court « 
Œ. J aksona. dissenting) that, 
where (notwithstanding a separation 
y 


. x 
e 
a 


INDEX (CIVIL RULINGS.) 


® 


Fort Bencn RurNes.— (Con miteda) 


J 


kve ..- 242 
4 7 
vee 244 
p „e 281] 
which the other moiety is disputed 2 
See Admission (2) 
‘ See Buiwara (6) 
See Full Bench Rulings by 5 Judges (3) i 
See Onus Probandi (3) 


in food and. residence) no fo 
partition of the family to pa 
taken place, tle family must be con- 
sidered joint and undivided, and that 
in’ such a case & widow cannot suc- * 
ceed to or retd possession of per 
husband's shart as @gainst his sur- 
viving brothers, but is s only entitled 
to maintenanee 
(2) Held by the majority ofethe Court 
Cicer. J. dissenting) that, when a 
ee returns dishohiored to the 
hands €f thee endorser, he may sue 
the drawer upon it, Sand, if it ap- 
pears that he is the “lawful holder, 
may cover 
(3) With reference to two inegpsistent 
findings of the late Sudder Court 
in two suits, one declaring the 
e` sale of thewights of the defendants’ 
„husbands to be valid? ang the gther 
*invalid,—Held 1 py a majority of the 
Court that, as’ in the earlier or the 
above suitethe rights of the ladies 
øvere upder determination, the 
Moonsiff ought to *have abstained 
in the fatter suit from coming*to 
“an independent conclusion on tha 
point, and ‘accordingly the*Sudder 
Court’s decision in the former suit 
was upheld ` 
By five Judges. 
mY If a review of judgment be applied for 
w Proper time, and before ag 
ppeal has beep preferred, the 
udge is not prevented fiom pro- 
Sadie upon the application for 
review by the subsequent presenta- 
tion of appeal, and he, has full 
power and .is bound to proceed 
with the application for review. 
Quare.—W hether a review can be ad- 
mitted by a lower Court after an 
appeal has been preferred therefrom 
® A ee deed of sale does not 
invalidate a prior unregistered mort- 
gage ynder the provisions of acs 
X of 91843. 
‘A bond -fide purchaser fot vale without 
* notife is not entitled to priority 
over a prior unregistered mogt- 
gagee 


. (3) Verbal evidence is pot admissible to 


vary or alter the terms of a written 
contract in cases in which there is 
no fraud or ‘mistake, and in which 
the parties intend to express* in 


78 


86 


we. 149 


59 


61 


writing what their words import , 


—as for instance to show, that e 
deed of “absolute sale was intended 
to operate as a mortgage (Norman 
and Shimboonath ‘Pyndit, J. J, 
dissenting) . 
(4) Oral evidence is gret admissible to 
show that the pace ties did not iftend 
e 


y 


Sp. 
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Fart Bexcm Rurinas.—({ Continued.) 


GR 


that an absolute sale M writing 
should operate, not as an absolute 
sale, but merely æ$ a conditional sale, 
in order to defeat 9 right of pre- 
emption {Norman and Shumboonath 
Pundit, J. J., Qssanting) 9% .., 
egulation XVIIL 1806 took effect, 
not from the dateon which it was 
passed by the Gevernor-General in 
Counci, viz. 11th September 1806, 
but from the date of its promulga- 
tion. ° 


Suit jn 1863 for tle refemption of 


(6) T 


eertain pgoperty in Zillah Sarun 
conveyed to the defendant by a 
deed of conditional sal® in 1801, 
th@ day of payment on failure of 
which the sale was to become ab- 
solute being the 28th September 
1806. Huxp that thè onus of shef- 


ang teat “the Regulation was pro- ° 


mulgated in Sagun prior to the 28th 
September, lay on the plaintif who 
sued for ,redempti8®; and that as 
he had failed to give snch evidence 
his suit must be dismissed ies 
he first Court’s decision dismissing 
the suit on the groyad of limitation, 
was reversed by the Lower Appel- 
late Court, who rémanded the case 
for trial on the’merits. The first 
Court on remand decreed the suit 
onethe merits. The defendant ap- 
pealed, and the Lower “Appellate 
Court dismissed the suit on the 


' merits, refusing to try the issue of 


limitation, because no special ap- 
peal had been preferred against his 
former order. The plaintiff appeals 
specially, and the defendant, by way 
of cross-appeal, contends that the 
‘suit is barred by limitation. Hexp 
that, although the defendant might 
have appealedgigainst the first de- 
cision of the Lower Appellate 
Courf on the question of limitation, 
within 90 days from that gecision, he 
was at, liberty to appaal against jt 
withitf 90 fays from the time of the 
final decree ‘disposing of fhe whole 
case ae 


(7) An order rejecting or admitting a re- 


view is not fjnal, but the Court may, 

in the exercise of its discretion, ad- 

mit a second review even after a 

prior order rejecting it (Seton-Karr, 
* J., dissenting) 


Applications for review digmissed for 


mere default, may be re-admitted 
like appeals dismissed for default... 


_ (8) Regular suit against a gomashtah’s 


immovegble property under Clause 
4+ Sectien 18 Regulation VIII. 
$419, after fathawe to recover in exe- 
Cution in a spmmary suit under 

s ` 


88 


91 


93 
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Regulation VII. 1799. Hyro that 
the cause “of action in „thẸ regular 
sutt was the gume as thag i 
summagy suitgand that the 
of limitation 

the time wh 
in respect 
time at whic 
ed that he c 
faction of the decree in the sum- 
mary suit 


G. . 









the summary dete 
it was given, or th! 


GRATWALEE. . 
_ e(l) Tenures are perpetual holdings subieçt 


to conditjon of service * 


(2) Permanent leases granted by the Giat- 


reeet 
cfeation of such under-tenures is 


wals of Beerbhoom ior to the 
Decennial Settlement, for the due 
performance of Police dutiesscannot. 
be set aside at the instance of the 

Sirdar Ghatwals. The 


not beyond the power of the Ghat- 
wals 


(8) A sunnud (respecting a—tenure) which 


is personal to the grantee does not 
confer a hereditary transferable and 
permanent tenure ata figed rate: 
such agrant as the itl would 
require the clearest and mQSt pre- 
cise‘definition 


(4) In the absence of express words to the 


x 


contrary—lanis lgeld under a leage 
which neither recognizes the pre- 
existing status of the Ghatwals, nor 
confers on them any right other 
than that of holding at a fixed rate 


as long as service is required of 


them, are resumable by the Zemin- 
dar when that sgevice is no longer 
required ? 7 


Government Promissory NOTE. 


Not a corody or immoveable paawerty 
H. 


Hixpoo Law. 
(1) Where a Hindooancestor makes neither 


2 


endfwrmtnt nor trust for the sup- 
port of the family idols, no legal 
obligation rests on his descendants 
to contribute towards the expenses 
of the idols 


(2) According to the Mitakshara, sons 


have in ancestral property a veste¢ 
interest which is saleable in satisfac- 
tion of claims 


(3) According to the Mithila Law, a sale 


made by amadult member of a joint 
Hindoo family, without the conser 
of all the heirs, is void when jt was 
made without legal necessity and not 
for the benefit of the minors 


(4) Maintenance of atauchter-in-law obli- 


gatory only whén a Hindoo is able 
a t0 do so 


e 


215 


. 292 


29 


54 


.. 221 


225 


Hinpoo Laws—(Continued.) ° 


See Evidence (18) 


” 3 See ll Bench Rulings by 3 Judges a3 
e See fice (1) (3) (5) e 
N Hinpoos., Mee Pre-emphon (38) 
Hinno V inow. $ 
(1ygAs —’s right to mmtenance out of 
e e lands which belo§eed to her hus-® 
band and have dgfolved on her son, 
is a personal rigt which cannot be ® 
e transferred ee 111 


(2) Where a—makes a conveyance, a rever- e 
sioner may sue to have it declared 


e 
` INDEX lori 





o 


š 
RULINGS.) 





INSTALMENT. ` e $ 


(1) Under what circumstances phymtnt o 
on ar®*—Bond.made in one year may 
be credited to a previous year *... 

(2), Such a payment $s an acknowledgment 
sufficient to give the obligee his 

cause of action 


INTEREST. * 


61) Under what circun?stanses—was alldw- 
ed in excess of principal, even un- 
der Regulatien XV of 1793 

(2) On mesne profits, how toerun where 
a person who was ejected has been 
restored fo? powessién under a 


i 
e 


44 


oe 045 


61 


. LJ : . 

void as against him, buf not for decree%f the Privy Council 125 

{ cjectment and possession during (3) In an order granting—( the decree- 

op fer lifetime - set . 131 holder, want ot noce toa jud 

3) APchildle&s—and nearest heir of de- p - „0 a Jucg- 

¢ S cased husband has der tho ment@lebtor is an irregularity 

SE Mitak ack Law at eras igh E vitiating all the processeg issued 
all the movable nronerty loft . in furtherance of such ordet „e 187 

bye hima prop ied 14h (4) Principle of calculating—on the prin- 

(4) According to the Mitakshara Law, a J SP oe Es case of 198 
widow cannot succeed svhergeihe eo ry one ee: 
property is joint and undivided ev NTERLOCWTORY. ° ate 
if her husband’s brothers withdraw Every Court, should pass distinct 
their claim to his share. She is eorders on” petitions and applica- 
entitled to maintenance only ... 176 tions pe ee to i in 

connectjon with any suit pendjng 
I before it «. 109 
eas INTERPRETATION. a ° 
SMALBE. 3 . Of a decree in execution, how alon 
. Mode of enjoyment of—property is to be altered pews ae 202 
matter for private arrangement, Investigation. See Local Investigation. $ 
not for judigial determination ... 90 | Issues. 
Incomm Tax. See Limitation (11) i inti : 
oe a Sie hen Protina (22) oee ee 
INHERITANCE. efendant, Court4s bound to adju- 

(1) According to Hindoo Law, a step-bro- dicate that issue n 157 
ther cannot inherit in preference to See Revenue (1) 
an uterine brother i a.. © 21 | ISTENBAREE. 

(2) According to Mahomedan Law, where . ` Meaning of the term. .. . 10] 
a man diesejgaving no children, a . 
sister’s som can claim his inherit; j J. 
ance, after the widow has obtainec *| Jornt Hrnpoo Famuy, 

wee fourth share . 23} (1) Extent and kind of proof sequired 
(3) According to Hindoo Law, a brothers ¢ when separate @cquisition is alleged 
. son’s daughters are not heirs . . 181] , on%ochalf of a member of an undi- 

(4) A plaintiff may sue for damages and vided family possessed of joint 

losses ` sustained wit regard to his estate ` 82 


\ 


ancestral property, unddfhis gent- 
ral rights of—, whether adjudicat- 
ed upon by a previous award .of 
` arbitration or not; and as regards 
lands he may sue either for the 
enforcement of the award or upon 
his general rights - vee 168 
(5) According to Hindoo Law, a sister . 
cannot succeed to the property of 
her brother ae 215 
(8) According to Mahonfedan Law, a wi- 
dow and two daughters are entitled 
®etween them to 19-24ths of the 
property of a deceased husband and 
father in the proportion. of one- 
eighth and sajp-thirds wn S21 
See Mahomedan Law (8) 


š e 
s a 


(2) A nephew®who lives yithy his untle, 
e, andghas always acted as his agent, 
cannot repudiate a mortgage of 

‘joint ‘property by, his unele, he 
ymanager of a joint family, unless 

he can shew that the money so 

- received was not applied towatds 


. the expenses of the joint family ... 105 


(3) Brothers living as ‘a—Anust be pre- * 
sumed joint in property. Such pre- 
sumpéion would to a certain extents 
be rebutted by ‘admission er proof 

` of the non-existence of @ncestral 
property ° we 

(4) In a suit by younger brothers in a— . 
to set aside a sale made without 

‘ _ legal necessity*D} their elddy bro- ° 

e es f . t os e 


146 


° 
ose ê a o e 
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7 J OINT, HisSoo Faminy.—( Continued.) 
- * thers as trustees „where dgfendants’ 


» sole plea of self-aequisition on the., 


part of their vendors is set aside, 

° the plaintiffs are entitled to pos- 

session if their contention is proved 

(5) In a suit by the pigchaser of a decree 

ẹ for the debtor'sgshare in a family 

dwelling-h®use with gardens and 

tanks, where-the suit is for ground 

as well as chamb€rs, the plaintiff is 

ba entitled to an adjudication of his 
claim tothe land „o 

(6) Authority, givet by the father of a 

minor -ang other members of a— 


eath with 
fter such 


minor after his father’s 
regard to debts incurred 


to borrowgnoney, cannot bind’ the 2 


death, i in the absence of proof of the | ' 


money having been borrowed ‘for 
the use of the? minor 

(7)'A minor's beigg a member of a—woufi 
Rot nesessarily make the sales good 
against him if tle proceeds dig, not 
benefit him or his Apor s estate ... 


Ga 


231 


See Full Bench Ruling? by 3 Judges ay” 


See Hindoo Law (8) * 
ye Jurisdiction (10) 
ee Onus Probandi = (23) 
See. Sglé (11) 
See Succession. 


JOINT PROPERTY. See Butwara. 


Jusma Wasis Barer. See Evidence (14) 
JuRishicrton, 
(1) œ suit will not lie for the declaration, 


as part of a formerly settled mål + 


estate, of land resumed as an invalid 
tenurę and brought on the rent- 

- roll ag an estate totally pene 
from the plaintifi’s , 

(2) The—of a particular Judge over a 
certain place does not necessdrily 
imply that the place is situate 
within the Collectorate bearing the 
same name witl® the Zillah By the 
Judge 


Junisprcrron-—( Continued. ) ° 


e 
(g) A Civil Court acts illegally in deciding 
, a case on itg merits after, arbi- 
tration award . . 430 
(8) A Court a ek itgelf without 
tertain & case. 
to determine 
(94 The proceeding 
lectors endini 
e to what shoul 
Bengal and the 








on its merits ne 
f two Deputy C e 
in a mere opinion as 
e the boundary of 
. W. P. is not an 


Le award of “ competent authority,” 


within the meaning of Section 14 
Act VII of 1859 * 
(10) In a suit’ by a widow of one of the 
members of a joint family of Pur- 
° ohits, for her share of the fees b? 
tained by*them @,. 222 
ap Where a cause of action cognizable by » 
the Principal Sudder Ameen was 
split into two suits and tged by 
the Sudder Ameen, and then heard 
jn appeal by the Judge, it was held 
Lhat as the appeal would equally 
i have lain to the Judge whether the 
case was originally tried by the 
Sudder Ameen or Principal Sudder 
Ameen, the error of the-Judge (if 
he was wrong) in not deciding in 
favor of the appellant (defendant) 
on the ground of Jarisdiogon was 
not one which affected the Gecision 
of the case upon itz merits, and 
`- therefore not a greund of special 


appeal a 229 
| (12) Where a Principal adder Ameen? 
decision in a suit for more than 5,000 
Rupees, incorrectly estimated at less, 
has been appealed to the Judge, 
° the Judge's order of remand, bow- 
22 ever erroneous, is operative until - 
set aside r < 287 
° umo’ 
‘Lesss. See Pottahs. em 
gg | Lecrtmnacy. See Mahomedan Law (4) 
e 
Limrrarion. 


(3) A suit wall lie to set aside an order * 


of the Commissioner ef Chota 


Government revenue ata ~ certaip 
rate 

(4) No suit will lie against a Magistrate 
acting judicially and bond fide, for 
fining the plaintiff for illegally ex- 
“acting tolls 

@) A claim to obtain a declaration of title 
to a shard of the proper assessment 


Nagpo digecting the *payment of 


Aq 


104 | 


of a purchased fraction of an estate , 


e isaclaim toaright to possession 
and a only cognizable by a Civil 


Cous 
(8) When a on is revfanded for a J udge 
e to recordethe reasons of his finding, 
his*succesgor has not—to hear the 
° while appes dE Rovo a 


è » 
e AE e 


Poz IA 


317 


124 


(1) No allowance is made for legal disabi- 
> lity, em the period a ea a 
by Ast XIII of 1848 
(2) How reckoned against an adopted son 
(3) How applied to a suit by an adopted 
son after attaining his majority, to 
set aside illegal acts of his adopting 
mother performed 12 years pre-# 
viously 32 
(4) No deduction from the period of limi- 
` tation can be allowed to an adopted 
son for theperiod of pendency of, ` 
suits brought by or against bim td” 
prove or disprove the validity of 
his adoption, ib. 
(5) How governing a suit to recover the 
id value of persona} property p 
f propriated 


æ e . 


` 


e. 
“LIMITATION. ~w( Continued.) + 


i 


e ~ 


©) How applied where time has been oc- 
cugied in the Summary Depart- 
meh". to, recover "excess qjumma 
acgording to a decree and a regular 
t is afterwais brofight for the 

* same purpose 


š Nay. be pleaded byga talookdar of ae 


~N 


* revenue-paying tate against the 


owner thereof, grhen such ownér 
sues in his chat cter of lakherajdar 
of certain land in the estate, of 
which the talookdar is in posses- 
sion- e 

(8) How applied in a suit by vorbei 
to establish its right and title to a 
o Julkun, > 

(9) “Agsnit bronght by cestm@i-que trust to 
set e, as fraudulent, certain 
alienations made by the trustee, is 
not barred merely because „more 
thn twelve years have elapsed 
since the alienations were effected: 
The benefit of the law of—cannag 
be claimed by purchasers of pro- 
perty cognizant of a subsisting trust 
affecting + the property 


58 


$. 125 


. 120 


(10) How applied ina suit to set aside a P 


sale of land in execution against 
a third party 
(11) How applied in a suit for refund- of 
Income Tax paid twice over in dif- 
ferent districts 
(12) Under Reg. IĻ of 1805, the absolute 
limit is sixty, years, beyond which 
* nothing will give a cause of action 
(18) How applied in a suit to recover 
money advanced on 2 bond granted 
by the father of the. plaintiffs who 
were minors at the time, defend- 
ants not having been aware of the 
benamee chayacter of the: father's 
position , 
(14) Where the guardian of certain minors 
. had obtained a decree on their be- 
Mair and then sold it to the defend- 
santin the suit (who purchased it 
- benamee) and the minors after 
coming to age sue to sgt aside the 
‘sale as s fraudul ent and voi a Ig 


: (5) A minor is not bound to sue within 


three years from the attainment of 

` his majority if twelve years have 

: not expired from the cause of action 2 

(16) How reckoned where a plaint was 

e filed and then returned aia 
amendment 


123 


2 § 


(17) How applied under Section 246 er ` 


VILE of 1859 in a suit by an un- 
successful claimant of attached 
e -property : oy 
(18) How, applied in a suit by a minor 
attaining his majority, where Act 
XIV of 1859 allgyvs twelve yeats 
(19) Cannot be appliege to the assignee of 
g decree passed in 1857, suing out 


~ Š 


-> 0 
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Lunrration.— (Continued) © 


Eg 
execytion within three® years from 
the passing of Act XIV of 185%... 223 
(20) How applied where a ‘survey award 
is set up against a plea of posses- 
sion for more than twelve yearse 
, after date of ayard 242 


2) Flow applied itt awuit brought agaifist 


a bond fide purchaser from a mort- 

gagee, for the redemption of the 

mortgaged, estate ° vee 253 
(22) How applied in a suit for damages for 


breach of eantrac: . . 277 


(23) How appleed in. a.suit fot damages to 


the extent ot the.i „injury sustained, 
brought under Secflon 3 Act x 
again a party for prevailing 
; against ryots to break alawgal € con- 
tract e 10, 
(24) How applied in a suit against defend- 
e ants oue of whoni. 7 been sued. 
-- before 
(25) Dishonesty in obtaining ‘possession 
wall not preven? the possessor from 
availing higself of the law of— ... 
(26) An,adopted son after he attains ma- 
jority is tinder no legal “ disability” 
within the meaning P of Section #1 
Act XIV of 1859, although hig 
title as adopted son is disputed ii 
(27) How applied in a suit for pleader’s 
fees upon a Vakalutnamah which 
is in the form of a mere power of 
attorney and not a written con- 
tracte 297 
See Full Bench Rulings by 5 Judges @ (8) 
See Gnus Probandi t9) 
See Possession (2) 


a h 


281 


283 


295 


LOCAL INVESTIGATION. 


Purely a. matter of judicial discretion ; ; 
> the want of it is nọ defeĉt in law 248, 


à M. 


PMAnonEDAaN Law. 


(1) Is scsupulous in bastardizing tHe issue 
where cohabitafion and acknow- 
ledgfnent _of paternity can be pre- 
sumed ` 
(2) Under—a? gift cannot depend apen 
°. a contingéney or be pest ned ;" but 
ossession must be immediate .., 78, 
(3) The production of a deed of dower 
„is not indispensable to establish 
a claim for dower, nor is such claim 
to be set aside any the amount 
‘is large 
(4) According to—the. acknpwledgment . 
‘of a father renders a erson son*or 
daughter (and so an heir) unless it 
is imposible for such a an ae to 
subsist between them ` 
(8) According to—the tyustees of $n en- 
downient cannot create a valid © 
mourosee tenure at a fixed: rent, by 
creating a lease ofany portiong# the 
wilaf property . on 158 
. 


6 


4 
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goeta IO : 
MgHowtxpan Law—( Continued.) 


(6) AeMahomedan widow claimiffg dower - 


cannot take possession of her hus- 
band’s estate as against the heirs ; 
but must sue them regularly 


2) Case in which an jneffectual attempt ' 
@ was made to set ap a death-bed . 
deed of giff’as having been executed » 


in the form of a deed of sale in 
order to defeat tRe operation of the 
—of Wills by which a testator is 
precluded from giving more than 
one-third of Ris property by will... 

See Tnheritapce (2) ©) 

See Pre-emption (1) (2) 

See Regulation XX V1 of 1798 D 

Mesne Prorits. 
(1) A set- oT is not admissible in a suit for— 

which is not a suit for a debt within 
the meaning of Section 121 Act 


~ 


MorTGAGE. —~(Co ntinued. ) > 


(a) In a suit for possession of mortgaged 
lands, on the ground of ghaving 
be@n satisfied from the” u ufruct, 
the moygageej bound to furnish 
an nccobnt of the bond fide PEE 
while he was @ possession 

(4 When a purchgter from a mortgage A 
sues a dur-Ñokurureedar for the 

cancellation obis mokururee lease 

granted without authority by ‘the 

mortgagor, it is competent to the 

defendant to contest the bond Jide 
E character of the—alithough it was 

i admitted by the mortgagor in a for- ` 
mer suit brought, by the: di ing 
for possession ° 

See Lumitafon (21) 

Moggapa. ‘eo 
No suit lies to enforce payment of— 


194 


Ca 


f 
e 


. 280 \ 


i VIIL of 18 e è 160 (wespect-money) alleged ty be a e 
- (2) AWecrees for land with—where both custemary payment by persons of 
were held by defendant as'shevait, the Kassary caste. having matriage 
is not a decree against him person- 4 ceremonies or shrads in their houses 224 
ally but as shevait °° 202 N. 
(8) Claimable from persons who pur®hase : : 
e fragi one who they kngw has no le- Nereusours. See Rights (1) 
gal right to sell, with full notice that Norice. ; R 
y ° the, vendor was only trustee for P When bills on ryots have been assign- 
minor sons 4 219 ed in satisfaction of a debt and 
(4) According to Clause 16 Section 1 accepted by the ryots, the creditor 
Act XIV of 1859, no more than 6 is bound to give the debtor-—of 
years’ mesne profits can be recovered ib. non-payment within a reasonable 
Mry8rs. o time £ . 230 
(1)Have a qualified power of contracting See Interest (3) $ e 
and are boand by a conjract for o 
necessaries ` 2 g ' 
(2) Not competent either to state aa OBJECTION. 
~ settle an account themselves or to , (1) What question arises when an—takes 
authorize another to do x for them ib. the shape ofa suit under Section 
See Joint Hindoo Family 230-Act VIII of 1859 . 224 
See Limitation (8) (18) ras (18) (18) (2) An objector may, be entitled to hold a as 
See Onus Probandi (2) ° dur-putneedar and® yet not be en- 
See Regulation 2 XXVI of 179% titled to kkas possession ib. 
MITAKSHARA. Onvs PROBANDI. pe $ 
See Full Bench Rulings by 3% Judges q ) (1) Where surrounding circumstances sug- ~ 
See Hindoo Law D -gest that an encumbrance has been è ^ 
F See Hindoo Widow (3) (4) executed in contemplation of an 
Mriruita. Seg Hindoo Law (8) è e impgodėng sale, or in fraud.ofa'. 
MONEY-DECREE. ° ossible purchaser el 
A holder of a—cannot distuFb a third (2) Where it is alleged that a deed ‘of 
e arty who holds possession under a compromise was beneficial to a e 
bona fide title, without a regular minor in a transaction involving a 
action ‘ wee 115 surrender of the minor’s title in a 
Morreace. large estate for a very ee 
1) What mortgagee should do to enable a maintenance and her waivor o 
Court to ascertain the amount re- rights of appeal and cross-appeal as 
ceived by him while in possession.. to. portions of the property we 5 
o(2) Ifa mortgagor in possesion in trust (8): Conduct which defeats an ordinary pre- 
for mortgagee, wilfully defaults and sumption ‘and shifts the—, does pot 
causes the property to be sold for ` necessarily invalidate all the evi- 
° arrears of G@évernment revenue and dence which is offered in preof ; 34 e 
. purçhases it benamee, he is liable to (4) Where the act of a Collector, in exer- 
e punished for criminal misappro- - cise of his lewful functions, is im- 
- ty riation unf Section 405-of the pugned as dge without eR 
i S Penal Code . è , 280 tion 39 


` 


ë 
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Onus Progs Nor.—( Continued. 
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e (5) In cases of alleged separate acqui- è 


¢ 


siti8ns by a member of an un- 

e divided family 
estate oe 

. (6) Ig a suit to recover possesfon of land 
-which plaintiff atlmittedly held as 


possessed of joint 
w 


° 
possession by g defendant who 
pleads that the Bkheraj was created 
subsequent to 1790 ‘and that the 
land is part of his mâ? land p 

(7) In a suit by Government to establish 


82 


4f, lakherajdar up to the time of dis-° 


91 


its right £nd title to a julġur where’ 


defendant pleads limitation ea 

(8) In a suit for partition of. joint family 

° property, in*which the defendant 
@pleads that a partition has already 

. taken Wace . . 
(9) In a suit 
wads where possession is fownd to 

have been “for a very long time,” 

though defendants have e failed to 

prove it to have been in excess of 

“60 years’ aE 

(10) Where a lakherajdar sues for posses- 
sion of land of which he has been 
dispossessed by the present putnee- 
dar and which is situated in a vil- 
lage whereof plaintiff had been put- 
needar i 
(11) In a suit by an alleged purchaser of 
original proprietor's equity of re- 
demption toestablish bis right to 
redeem agait a subsequent pur- 
chaser of tbe same proprietary 
- rights Se 
(12) In a suit to recover Income Tax paid 
by a co-sharer whom the lower 


S 


Court found to be defendant’s ma- À 


nager and held not to be entitled to 
sue for the Income T'ax without ren- 
dering accðunts. 
defendant’s having employed others 


teesollect the rents of her share did ` 


not prove that plaintiff had ceased 


ox to hold possession thereof as mana- * 


ger or shift the— i 
(13) Where a party alleges @¢hat be still 
holds possession and denies the fact 
of an: ejectment supported By docu- 
. ments issued by and filed in the 
Court eee: 
(14) Whether plaintiff's superior tenure is 
admitted over the whole or only a 
bs part of defendant's under-tenure, 
and whether the existence, over a. 
art of that under-tenure, of tenures 
independent of the plaintiff's under- 
tenure is pleaded, the onus is on the 
defendant to prove that he has col- 
leeted rent direct from the ryot in 
possession ; ee 
(15) Where a defendant4m a bond suit de- 
nies the receipsapf the consideration 
either in whole or in part 

e P . 


The mere fact of 


by Government against Ghat- . 


136 


... 148 


- 163 


168 





Oxus Prosanpr.—( Continued. . 


| (16) Where @party admits thit “2 family 


was joint; but sets up a partitfon 

(17) In a suit to recover possession 

(18) Where a zemindar in. possession has 

i made out a primâ facie case, and a 

jusgment-cred&or attaches a ryot’s 

__ deserted homesteads P 

(f9) In a suit for confirmation of possession, 

and declaratiqn of title (the princi- 

pal defendants admitting plaintiffs’ 

. possession and title), in which a 

vendee frorfiesuch gleferalants inter- 

venes Md clgims the property on 

' the allegation of being in pogsession 
(20) Where ‘plaintiff allege 

tanks gad been in his possession as 

Khamar property, and that lefend- 

ant wrongfully seized them &nd sold 

their produce 7 on 

(21) & a suit for possession of lands mi 

(22) In a suit for the surplus silẹ proqpeds 

*of the property of a Hindoo family 

aHeged to be joint where there has 

been separgte messing by Hindoos 

giving im the same enclosure and 

with no apparent separate incomes 

(23) Where a nember of a joint Hindvo 

family alleges separate acquisitiog 


by means of a special gift ° aes 
See Full Bench Rulings by 5 
Judges (5) « 
. P. . 
PARTITION. See Butwara. S = 


See Co-pariyers. 
Puainr. * ; 
A—bad on the face of it is inadmis- 
sible and it should not be amended 
e after the issues are fixed 
PLEADERS. See Fees. ° 
. See Vakeel. 
POSSESSION. 

(1) A suit for possession and mesne pro- 
fit$ in which gefendants ‘do not 
allege possession for 12 years, but 
stand on their title, cannot be dis- 
missed on the ground that‘plaintifts’ 
possesSiop and open have 
not been specifically she vee 
(2) å partyewho has been in—more than 

.- 12 years cannot be dispossessed jn 

execution of a decree.to which he is 
no party ý oes 
(8) In a suit to recover—after sudden and 
recent ejectment, the sole question 
for decision is the ‘right to—apart 
from that of lakheraj title * see 
(4) A suit for—will not lie against a single 
shareholder for a portion of a joint 
estate held separately under an 

_ arrangement acquiesced in by‘plaint- 

iffs and the other shargholders, nor 


a 


can plaintiffs let to g tenant the . 


property in the gessession of such 
shareholders * i 


that certain: 






214 
21g 


232 


233 


245 
246 


251 


234 


228 


et 
.. 287 ° 
8 


ad) 


Porra 


a) 


t 


= (19) (20) (21) 
See Pottah (2) 
See Transfer. 


ratified by .the zemindar subse- 
quently -to his grant of a new— 
to another party, cannot be 
questioned by such other party 
who, h$wever, maY seek his remedy 
by a suit e ° 


(2) The mere pfoduction of a—, without 


proof of possession under it, cannot 
avail e e. 


- See ge XIX of 1843. 


See Registration. 


PRE-EMPTION. 
(J) Where part %f'an estate is solde in 


® execytiol, a co-sharer is, accordiig 
to Mahomeday Law, entitled to the 
right of— yo, 0 ek 


(2) According to Mahoteedan Law, th 


claimant for—must first male the 
preliminaty declarations ; going into 
his house to get ‘the ‘money before 
such declaration is not a compliance 
with the Law : 


(3) Quere.—Whether the Hindoos in Chit- 


tagong have adopted the Mahome- 
dan Law of— 


(4) Undgr what circumstances alone the 


o. e e 
{ prior—grætted by an ijaradar, but " 


207 


213 - 


169 


203 


237 


right of—by a Mahofnedan as. 


against a Higdoo purchaser, can be 
enforced in Tipperah aes 


` (5) Quære.— Whether the Law of—extends 


to transactions as between Hindoos 
in Jgssore o... 


PRESUMPTION. i 
1) Where a manager ofa joint Bindoo 
g J 


family re-purchases benamee pro- 
ty sold for arrears of revenue ... 


(2) The mention of tenure in a jumma- 


bundee prepared seven years before 


154 


the Decennial Settlement affords—» 


of the existence of the tenure twelve 


© yearsgbefore that Settlement g.. 


See Joint Hindoo Family (3) 


Privy Counciu. 


. When the—remits a case directing 


certain enquiries by Zillah Court, 

the objects and reasons of such 

enquiries as set forth in the judg- 

ment of the—, may be communi- 

cated t Zillah Court ate 
See Right of action (1) 


Pgocepure. See Witnesses (3), 
Protest. . 


Qu¢re.—Whether, where revenue is 


+ paid for more than three years, 


under gn order from the Commis- 
sioner of N: agpore, before a suit 
e& institutedwa ‘set aside the order, 
such payment can be considered to 
* have been*under—, ass 


252 


@ ° s'e . $ ; 
xt, oe oe ¢ INDEX (CIVIL RULINGS.) . * 
e By e 
A a - e o. 
Fossufsion.—( Continued.) PURCHASER. s 
See Limitation (25). ° é!) In the absence of reservation or e 
Bee Onus Probandi (6) (10) (18) (17) (18) restriction a—of a frattion of . 


ae share of an estate'acquires ae 
right gither to cultivate on the 
same Gonditigns as to rents as, his 
vendors, or {6 a share of the rents 

¢ justas he would from any ryot, ef e 


the estate ve 117 
© (2) The—of a dee is not a party to 
the suit within the meaning of. 
. Section 11 `o o BI 
See Bond fide (2) z 
See Mesne Profits (3) ° 

PUTNEE. - 

A bonus. paid for g—not in existence 
is refundable, there bemg an Atire 
failure of consideration e ... 232 

Purnzepar. See Sale (9) o ° 


, R. ° 


g 1 
REDENPTION. See Onus Probandi (11) 
REGISTRATIOÑ. 
A registered pottah of later date cannot 
claim precedence over an earlier 
pottah though unregistered vee 205 
See Full Bench Rulings by 6 Judge 
y 2 
REGULATION VI oF 1793. 
Section 49. See Enhancement. 
ReGuLation xv oF 1793. ' 
(1) Is not applicable to a suit instituted 
after the passing of Act XXVIII 
of 1855 i oa 
(2) In a suit for possession of mortgaged 
property on the ground of mort- _ 
gage money having been satisfied, 
Section 11 should guide a mort- 
° gagee in showing the Court how 
much he received while in pos- 
. session i oe 53 
REGULATION xxvi oF 1793. i ` 
(£) Effect of Section 2 upon the term of 
minority of proprietors of estates . 
paying revenue to Govern iMt ... 2 
(2) Applies to proprietors out of, as well ag 
to those in, possession, and is nob ® 
over-ridden by the Mahomedan 
e Law wih reference to the ‘validity 
of ghe marriage contract . w 5 
REGULATION vir oF 1799. 
` See Full Bench Rulings by 5 Judges (8) 
REGULATION 11 or 1805. ` 
Section 2. See Limitation (8) (12) 
REGULATION xvit or 1806. See Full Bench 
Rulings by 5 Judges (5) 


l5, 


51 


271 | REGULATION xix or 1814, See Butwara (3) (4) 


47 


Reeuration vrr or 1819. See Full Bench 
Rulings by 5 Judges (8) 

REGULATION x1 oF 1822. See Benamee (8) 

Reguiation xr oF 1825. See Alluvial Land (2) 

Section 4. - See Settlement. ° 

Rexicious Enpowment. See Jurisdiction (10) _ . 

BEMAND, ~~ |. 

Where a suit w& dismissed for de- 
fault under Section 170 Act VIII ° 

° of 1859, the Lower Appellate Gourt 


\ 
\ 


e 
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+ a 
°° : INDEX (CIVIL RULINGS.) ( ses Pr 
°. f . o aie s Sa a Sa a 
Remanp.—e( Continued.) Riexr oF action.—( Continue -) s eS g 
may—the case for consideration of ® (2) Quære-+ Whether a new suit will lie 
thé other evideneee ' +. 270 upon a decree pending an appeal ... 277 
* See Privy Council. fa See Full Bench Rulings by 3 Judges e 
RENT-FREE LANDS. See Sale (8 — QQ , 
REPRESENTATIVE., See Appeal (3) See Inheritance (4) ° 
Res ADJUDICATA. : ; 
-@ (1) When a plaintiff has been declared? RIGHT oF Ownensnre. Seg Evidence (16) 
to have a joint right in a Chundee Riturs. : 
Mundul for Pah purposes, he (1) A person cannot be allowed, to main- 
e ‚cannot sue again for a declaration i tain a wall to the injury of his 
of his right to occupy one-half .. 90 neighbour ++ 208 
- (2) If in a former’ suit against a party and (2) The fitst amd gregter *wrong-doer 
his vendee, in which aù intervenor entitle@ to yp relief éven though 
was. made a defendant, plaintiffs deprived of light And aif long 
. ` obtained a deoree with: a reserva- e enjoyed : G ce i. 
® tion Of intêrvenor’s, rights, the - See Congerts (2) 
© decree was not a—in the present See Ferry. ` Da 
s suit KP a purchaser from the inter- _ See Purchaser (1) 
venor against the said vendee : s 
thg reservation being a mere vbiter ° ` DNL A 
dictum. ' .. 227 | BALB a. , 
See Full Bench Rulings b3 Judges (1) In »—there must &e an exchange of 
(3) ` property for property or for money 
Resumrrion, — ` or for legaPâppreciable value . 20 
An auction-purchaser cannot resume (2) Wifere rights and interests are sold in 
lands held under an alleged lakheraj executiop with notice of claims,of 
title, which had been unchal- ‘previous purchasers of a portion 
lenged since 1793, from which date thereof, and such previoys pur® 
possession may be easily carried | chasers are afterwards dispossessed ' 
back beyond 1st December 1790 ... 19] by the heirs of original owner, the 
See Ghatwalee (1) (3) (4) purchaser in execution may sue 
REvENUE. 5 such heirs for return of the prô- 
(1) How Court shuld proceed in a suit perty, recovered by them witlf 
è for contribution of Government — ` mesne profits : . @ 30 
where the defendants plead that the ~" (3) It is n zag ground or peang 
laintiff was in exclusive posses-, a sale otherwise good, to say tha 
Eon and had paid—out of it before _ other sales which apparently might 
accounting for surplus profits . 029 have been set aside, had been con- 
(2) Arrears of—paid by a mortgagee in e ducted elsewhere = e = 39 
j possession, in the bonâ-fide belief (4) When a—in execution, is set aside, no 
that he hag rightful interest inthe a pi and pases ls 
roperty, and would be entitled to ` o the purchaser as van be soid on 
Peer the money so paid, may be behalf © e 42 
recovered although the mortgagee ș (5) Before a purchaseret a—in execution 
should fail to prove the debt for . of æ share of a specific Mehal in 
° which the property had been mort- bs an estate is entitled to possession 
gaged ee vee 126 aaraa sf his Aai jis f 
. ; . e nature aad extent must, be clea 
$ Po CanTirrcaTEs See Timber x e e determined and defined in the Civil 
; i Trn a : Cour ‘ wwe 49 
*(I) An order granting or rejecting a— of (8) A Court is not bound to considera 
ine e is final under Section 378 90 deed of sale to be one of absolute > 
Sate he P “4 ' gale, independently of the view 
(i ot admissible, of a judgment passed - taken b y tho aa to the transac- 
on a compromise ~- - 226 tion i ., 104 
(8) A Moonsiff cannot grant ae oe (7) The non-delivery of a registered deed * 
predecessor's judgment on personal i of sale to the purchaser until after 
ounds and after 8 months’ delay... 7d. the erection of a fresh bond in e 
See Full Bench Rulings by 5 Judges favor. ofa third party, will not 
(1) (7) render the deed inoperative, or 
Rieat or Recron. $ subject the purclfaser to fresh liens 
(1) The—to a person restored to pos- not within his knowledge . - 44. 109% 
session under a ffécree of the Privy œ| (8). When the rights and interests gf the 
Council, does®not accrue before proprietor of a #€umed revbaue- ` 
that decree gr 125 ~.Peying estate are solg, the relegsed | 
e s ° . ` 
*¥ š . $ 
e a 


v 


xiv ee \ INDEX (CIVIL RULINGS.) 


e e 
í SaLe- Continued.) 


rent-free lands therein doe not pass 
* to the purchaser i 
e (9) Where a putnee is sold fpr default on 
the part of the putneedar in paying 
e his rents, a dur-putneedar who has 
' , paid his rents ® the putneeslar for + 
the perioda Which the default re- 
lates may sue for damages although ° 
: himself a defaultgr for a later period 201 
œ (10) A purchaser at a—for arrears of rent 
has a preferential title over a pur- 
chaser #t a pgior ele in execution 
: of a Civil decree,gthou@h damages 
may be récovered by the latter on 
: proof of oollusion and fraud 
~ (11) A suit is not premature when brought 
i byghe’ guardian of minors to set 
asflle a sale made by an adult mem- 
ber of a-joiut Hindoo family, with- 
out the cosent of bis wards °- 
(12) Where g bill of sale, though signed 
and registered, has not been Ueli- 
vered, and no part of the purchase- 
money has been paid, the vendor 
cannot be compelled, to complete 
the transftr tee 
*See Benamee (8) (4) -* 
e See Defauilters. 
See Hindoo Law (3) f 
See Joint Hindoo Family (5) 
Ser-orr. See Mesne Profits-(1) ` 
SETTLEMENT. ; 

e A—dol includes the-assets of the set- 
tlement, but not the reserved rights 
of the State,¢. g. the right to the - 

A julkur of navigable rivers ° oe 175 
- Suevarr. - See Mesne Profits 
Srecian APPEAL. See Appeal (2) (4) (5) (6) 

Spuirrine or Cram. - 
(1) A suit for possession of land and -Te- 
versal of an Act IV award, and a 
7 suit for damages on account of the 
l materials of a house subsequently 
misappropriatgd, ‘are distinc both 
as to time and cause of agtion ... 128 
(2) Plea of—or abandonment thereof, e - 
maintained in a suit’ for alluvial . 


: \ ° 


170 


~-~ 


oss 205 


fF 


221 


248 


@ land ,' bs ... 211 

See Cabse of Action o$ ° 

See Jurisdiction (1'1) ° . 
SUCCESSION. 


Where re-union has taken place among 
certain members of a Hindoo family 
after partitiðn, the unassociated or ' 
not re-united members cannot suc- 

` ceed tothe others a. 249 

Summorses. See Witnesses (1) 


Survey Awarp.—( Continued.) Pi ng 


e@ See Evidence (12) Ane nes 


See Limitation (20) the i 
Survey Mar. See Evidence (4) ° 
ta O 


Tarszas. See Timbèt 


Tenancy. See Evidence (8) O 


Tomer. ‘ 
© Where tainzas%gr Revenue certifi- 
` cates have been granted by the Con-'’ » 
., servator of Forests to the owners of 
—, such—cannot be parted with 
to third parties ex¢efst on’ the un- 
derstanding that it was -burthened 
with that lien, although the tainzas 
were unendorsed- ° 6: 
TRANSFER. e 
Of non-transferable tenur®* gives ze- è 
mindar no right to possession’ so 
long as the rent is paid by igcorded 
7 tenant or heirs | ay: 
Trusts. m 
If a trustee has power to make valid 
grants, the grantees have a perfectly 
good title if they take for valuable 
consideration without notice of the 
trust i 
See Mahomedan Law (5) 


V. 


120 


VAKEEL. 

A Vakalutnamah couched in general 
terms suffices primâ facie to autho- 
rize a—on behalĝof the plaintiff go. 
withdraw from the suit 

VALUATION. See Jurisdiction (12 
Wtnow. See Hindoo Widow (1) 
See Mahomedan Law (6) 
Wits. See Mahomedan Law (7) A \ 
‘Winyesses. . 
(1) A Court cannot refuse an application 
for summonses for—at any time- 
e before a case is heard Ay 
(2) A Court is not bound on the mere. 
statement of a party that he has 
more—, to issue a warrant for their 
~ apprehension P ai 
(8) On ane application to enforce the at- 
tendance of—alreadý summoned, « 
a Court is bound to pass some de- 


finite order 
WRITTEN STATEMENT. ' ' 
(1) Under the Code of Civil Procedure, ® , 
plaintiff cdnnot file a—after having 
seen that of the defendants-and by 


80 


Supvey Awagp. __ way of rejoinder thereto - ae D6 
A purchager is bound by a—pdssed against (2) Reasonable trme to be allowed to de- 
the persons from whom he derived fendant to file his— . 89 
©, hif title è <. 242 See Evidence (6) . y 
e . ° 
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(ACT ™® RULINGS.) 
( R 
E. > Acrt x or 1859,—(Cbntinued.) * 

ABANDONMENT. 3 Section 24. Ste Agengy (2). 

.When rents due in Azeemabad « Settion 24. See Jurisdiction (5) (6) (19) 

° e Rupess are sued forin (less valu- ° Section 24. See Title. 

è able} Company's Rupes, the omis- Section 25. See Jurisdiction (13) $ 

° sion @o sue for the difference is Section 32. See, Limitation ( 

°- an—of claim under Section 7 Act Section 38. See Agency (8) | 

VITI of i859 e v= 90 — 33. See Time. 

Act vm 01859, See Code of Civil Procedure. . Section 64, See Appeg! (10) 
Act x or 1859, Section 77. See A 


(1) Neither Clause 6 Section 2$ nor Sec- 
tion 25 applies to a suit for reco- 
very of possession of land assigned 
over fora term of years as security ' 
fora loan oon 

(2) Whatever may be the legal title to the“ 

property, the decision under Section 

77 must be in favor of the person 

who is in actual and bord fide re- 

ceipt of the rent ` ves 

suit lies under Clause 4 Section 23 

Act X in respect of a joint liability 

for kisis accruing due after the 


(ay A 26 |. 


Acr xiv oF 1859. 


ppeal (9) (8) 12) (14) 
Secjion 77. See €ntervenor, 

Section 77. „$ee Jurisdiction (9) 

Seption 77. See Kubooleut. t 
Section 77% See Limitation (5) (6) (7) 


Section 106. See Wrongs. ` 
Section 108. See Sale. - 

Section 138. See Damages. e s 
Section 142, See Damages. 

Section 152. See Appeal (7) 
Section 153. See Appeal (3) 
Section.155. See Appeal (11) 
Section 159. See Appeal (4}e s 


e 

purchase, either from the date of Section 11. See Limitation (1) 
the sale or from the date of the Section 15. See Jurisdiction (6) 

: confirmation of the sale -. 45) Act vi (B. C.) or 1862, , : 

(4) What is the proper issue in the De~ * Sections 9 and 10. See Appeal (1) 
puty Collectors Court, and what “Section 13. See Appeal (5) f 
the proper procedure in appeal, in Section 20. See Jurisdiction (10) 
a case under Section 77, where g Section 20. See Procedure (2) 
. plaintiff and zemindar claim rent Apmission. See Default. 

for the same Jand from the same AGENCY. + : 8 
tenant _o 561. (1) Section 24 Act X Goes not apply to 

e (5) Under what circumstances a plaintift ` suif against agents involving pure 
need not be summoned under Sec- questions of title, e.g. where plaint- 
tion 64 ee wen 65 tiff never received rent or was ac- 


_ (6) Section 143 will not apply where% æ 
distrainer acts without the autho- 
rity of the superior holder 

(7) A party who may fail in a case under 

Section 77 to shew receipt of rent 
may yet have a good right and title 
to possession, capable of being 
declared by. a suit in a Civil Court. 85 

Section 4. See Presumption. 

Section 6. See Occupancy (4) ' 

Section 15. See Enhancement (2) ; 

Section 17 Clause 1. See Enhancement (11) 

Seetion 19. See Lease (2) 


Da 


s é 


s. 


6 


` 


See Fisheries. 
Section 23 ClafSe 6. „See Jurisdictiin 


(13) (20) (21) 


A 


Section 23 Cage 


Ammy’ 
Section 23 Clause 1. See Jurisdiction (7) | APPEAL. 
(1) An—lies to the 


knowleded by defgn@int as @n-- 
titled to it, and defendant never 
was employed by him or acted ag 
his agent’ an 
suit for accounts and papers under 
Section’ 24 Act .X will not lie 
against an agent when defendant 
was not employed by. plaintiff and 
plaintiff never received rent 


15 


' 36 


(3) The suspension of agent by his prins 


cipal i¢ u determination of—within 
the meaning of Section 89 Act X 91 
sReronts. See Enhancement (8) 


Judge from the de- » 
cision of a Collectors in magters of 


_. Survey and nffisurement falling ° 


a 


f. P" = 


\ ° ex {ACT X RULINGS.) - 





Æx Pe ©, 
A e 4 7 . 
Arp. —(Cöntinued.) i AppEAL.—( Continued.) * 9. 
withis Sections 9 andy) Act VI @ See Jurisdiction (11) é 
* (B. C.) of 1862 ne 17 See Review &2) - oe 
e (2) No—lies from the decision of a Col- ARBITRATION. > ste ° 
lector under Section 11 Act VI (B. An—award gannot convert into a simple 
e . _ ©.) of 1862 . “4a bej e “debt cognizable by a Civil Cour, a 
(3) No—lies to thy Budge from a deci- r claim for monies collected by, de- 
e sion of aeft Collector under ° fendant as Tehsildar. Effecteot e 
Sections 153 and 77 Act Xin a® Section 327° Act VIII of 1859. in ` 
suit for rent unger, 100 Rs., where / .|® such acase =, a 13 
a thivd part intervenes, and. the £ e 
Deputy Collector decides bétween . C. 
him aml plajntiffe® - -. 18 | CAUSE OF ACTION. 
(4) A Collector's judgment® in—is final (1) A claim for rent in respect of a jum- 
uùder Section 159 Act X, whether ma which-has become divided into 
on the merits or on a preliminary Se 2 shares.is the subject of one suit 
. objection _ © ewe 254 _ and shoyld not be tre&ted as®two - . 
(5) No-sJies to the High Court from an distinct causes of action e . 8 
ofder of a Collector refusing to sell (2) The principalacquiresno fresh—against ° 
an under-tenure in execution of a the dgent from the date on which ._ 
_ decree, ° e e- 35 the agent admitted his dgbt and ®. 
- (6) No—lies'to*the High. Court from an’ — f- ` executed an agreement to pay it... 91 ~~ 
: order of a Deputy Collector sétting See Res adjudicata (1) 
aside an order of sale ,.made*by an Cess. . 
“Assistant Collectcte woe D The mere payment of rent including 
(7) The—from an order of ẹ Deputy Col- a—, for 3 years cannot legalize 
lector must be. presented in 15 such—when not specified in‘ the 
e days, and a Collector tannotextend contract © aew 86 
e tbattime in the manner provided CLAIM. See Abandonment. 
in’Section 333 Act VIII of 1859... 46 |'Cops or Crv Procepurr. 
(8) In a‘case under Section 77 Act X, > Section 2. See Res adjudicata (i) 
when a Deputy ‘Collector wrongly . Section 7. See Abandonment. | 
goes into and decides questions of Section 161. See Limitation (2) 
e __ tifle, the—lies tothe Judge —-. 56 Section 327. See Arbitration. z 
(9p The right of—is not lost to a plaintif Section 333. See'Nppeal (7) è 
; whose suit ig dismissed for default Section 354. See Remand, 
by reason of non-appearaifce as a COLLECTOR. ~ 
witness, or when appellant wants (1) Is the depositary of the standard pole 
to prove that he should not have of each Pergunnah, and it is exclu- 
- been summoned ee 65 sively within his province to de- 
(10) The prohibition, under Section 64, clare what that-standardis . ... 17 
' against appeals, applies only to (2) Section 15 of the High Court's Act 
cases of dismissal before settlement © does not give the Curt a superin- 
._ _ of jssues = we ib. tendence over the Collector's Court 25 
(11) In a suit for regt below 100 Rupees « See Appeal (1) (2) (4) (5) (7) 
involving no question oferight to ` | Co-PaRceNERY. $ 
enhance, ete to the Collectors The receipt of one co-parcener on e 
under Section 155 Act X can behalf of himself and others cannot 
(12)°An intervenor under Secfion 77 Act e be takefas a recognition of joint 
X has a fight of—to the Judge wh bd possesion by all when the shares 
a suit for rent under 100 tupees*in are recognised and defined - as 
which a question of title is deter- among the co-parceriers and each ° , 
mined by the Deputy,Collector ... 78 has a right to his own collections , 
(13) An—does not lie from the order of a and to give receipts: ee > uke 
Deputy Collector setting aside a See Ejectment (4) s 
' sale in execution under Act X ... 89| Costs. Bs 
(14) A Judge‘bas not jurisdiction in an— How awarded when ` special ‘appel- 
" from the decision of a Deputy Col- lant obtains a decree-on a point 
m leetor under Section 77,Act X for of jurisdiction which was not raised ` 
rent below 100 Rs. in a suit involv- ', in the Lower Appellate Court ... 94 
ing no question of title . ... 94 : . D. j a 
(15)-An—lies-undew Section 18 Act VI - r 7 ° 
7 (B C.)pf 1862, from an order re- DAMAGES. . . 
- jecting an application to set aside w~  Onaccount of seglect of distrainer 
. g judgment passed ex parte against where to be igh ior and how award- 
the defendant’ ` ' e 95 abile a 86° 
e Xe e e PA : 
s e 
e a 4 e 
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EJECTA ENT. 


(1) A suit for—dees not lie before the end 
of the Bengal year . a 

(2) How and under what circumstances 
_* @ party ejected ‘by a landlord may 


vue ; “eae 
43) A plaintif%$ousted by the real defend- 
ant is not barred from suing in 


e the Civil Court until the rea] de- 


fendint and the zemindar defend- 
ant settle any dispute qotwecn 
them by a suit under Act 2 eee 
(4) A lessee of only’ one of several co- 
parceners cannot be legally ejected 
by any of the others as a trespasser 
See Wavwvor. 


ENHANCEMENT. 


-(1) The mother of an infant- shebait (or 
trustee) can sue .to enhance the 
rent of land held under a mokur- 
ruree pottah granted by a former 
shebait whose power to grant such 
a lease is dispuéed ou 

(2) Æ putneedar is protected from—under 


Section 15 Act X, notwithstanding a` 


decree passed before that Act by 

which zemindar was declared en- 

titled to enhance, the latter having 

omitted to take any effectual steps 

° before that Act to vary the rent 

since the Decennial Settlement ... 

(3) Where a tenant's title to a mokurruree 

z tenure is established under a judi- 

cial decree of 1792, his having been 

at some time forced to pay a larger 

rent than was due will not render 

him liable to enhanced rent. for 
ever i Š 


(4) A lease granted for building ptrposes . 


. by a life-tenant cannot protect the 
lessee from—by a party succeeding 
the life-tenant =e 

(5) da a suit for—the rent demanded must 
be proved to be.fair and equitable, 
even if the tenant has no rights 
of occupancy : te 

(6) Some prima facie proof is necessary 
to bar a plaintiflin a*suit for en- 
hanced rent where defendant admits 
a tanancy for one part of the claim, 


but alleges a rent-free holding for . 


the other > wee 
(7) A ryot’s omission, t bject to the fair- 
° ness of the rateg “when contesting 
notice of—does not preclude him 

e 


eo ~a ‘ 


48, 


jacent lands have already been 
adjusted, tht*—will depend on the 
rates pftd_by¢hose lands ‘supposing 
them to be of the sanfe kind’... 
(10) In a suit for a kubooleut at enhanced 
- _ rates, Where the defence is that the 
tenure is kaemee, the Court. ghould 
decide the -question of Nability 
before going into that of rates... 
(11) ds not restrieted, usder Clause 1 
* Section 17 Act X, to the rates ofthe 
pergunngh or vilJage, but is to be 
aceording to the rates prevailing 
in the places adjacent si 
(12) A mouroseg pottah in which the rent 
is not fixed as invarifble, does not 
protect atyot from— be 
_, See Notice (1) . 
See Onus Probandi (3) ` ° 
See Pottah (2) ` 
-See Presumption (2) - 
- See Purchaser (1) 


A decree in a resumption suit cstop® 
only, the parties ¢o that suit and 
those claiming under them 

See Enhancement (7) 


EVIDENCE. 


(1) When the payment of ren? is not a 
matter directly in dispute, and 
dakhilas are produced by the ryot 
to shew that he is entitled to the 
presumption mentioned in Section 
4 Act X, if Idndlord does not 
deny them he is legally presumed 

* to admit them 3 eee 
2) In the piduction of—, ies must 

¢ e be guide by the Ghee eed by 
. e the Court and not by the pleadings 

(8) A mere alteration in the rate of rent 

will not’ prove variation unless 
tenant submitted to, or paid, the 
enhanced rate ° 


(4) Zemindar’s papers filed or attested by 


gomastahs do not prove variation 
! ofrent unless it can be shewn that 
the ryot has paid at a varying rate 
(5) In suits fo enhancement, the ryot’s 
oath is not generally sufficient to 
prove payment at,an uniforsf rate 
tor twenty years; independent evi- , 
dence is required Se 
See Enhancement (6) (8) ° ° 
See Onus Probandi {1) ° 


Exscurion? See Appeals (5}.(6) (13) » 


aan yee 7 : a 
soo ny ~INDEX (ACT, X RULINGS.) . . pm 
e ò e $ a 
Decrees. «@ ° : ° ENSANCEMENT.—( Continued.) Sen aS 
š "A—should not give a plaintiff more » , from eaising that objection in a 
tharthe claims ` .. 59 . subsequent suit *... 51 
DEFAULT. +. ros e ~ (8) What’ weight should be attachedina & 
In a case of—where a defgndant ad- suit for—to an *Ameen’s report as ` 
i mits lability, the, case should bẹ to neighbouring rates, and what e 
. decided according to defendant's course should $ pursued by the 
° . admission ` ae 065 Court‘if such r8poMeis not accepted 
Derury CorLecror, See Appeal (3) (6) (7) (8) as proof, .. 54 
(21) (18) yee PES *| (9) In a suit for a kubooleut at enhanced 
r ae Registration. rents, where the rents ef the ad- 


57 


59 


Esrorret. ° : 


82 


53 


83 
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E RS F. \ JuRispiction.—( Continued.) ” . 
Fisneres. i 25 Ld pays rent. Effect of Section 15 , 
Suits for rents for—are provided for 8 Act XIV ef 1859 in such & case ... 14 
° by Clause 4 Section 23 Act X ... 92| (7) Suit? may be brought under Clause P 
Fravpurent Sare. Sle Full Bench Rul- Sectidh 23 Act X against parties 
ings by 5 Judggs (1) (2) * other than mere ryots in the grdi- 
Furi Benca RULINGÀ. o o : nary sense of that term seve 19 
. _ (Bg five Judges.) er (%) In a suit for enhancement of julkur è 
(1) A suit lies in d Civil Court to set aside rents 


a sale in exectition of a decree 

fraudfilently obtained in a Revenue 

Court under Act X of 1859 one 

(2) Ifa sale ôf A’stenure is pade fraudu- 

Iently ynder a decree of the Rez 

venue Gourt for arrears of rent 

against B, the Civil Courts have 

jurisdiction to set astle the sale 
agrd to restore A to his rights 

(3) When a suit is brought in a Civil 

Court (under Section 77 of Act X 

of 1849) to estabMsh a title agatnst 

e which an adverse decision hag béen 

passed on appeal from an order of 

a Collector or Deputy Céllector, 

the period of limftation for a suit 

in the Ojvil Court vuns fr8m the 

date of decision on the appeal, and 

not from the original order of the 

*  pllector or Deputy Collector ... 


H. 


Hieu Courr’s Acr. See Collector (2) - 
Howata. See Jurisdiction (20) 
. è `T, ` 
Izana. See Purchaser (2) 
InTERVENOR. S . 
In a suit for rent, the mere failure of an— 
under Section 77 to_ establish his 
claim, does not entitle plaintiff to a 
decfee l aes 
See Act X of 1859 (7) 
See Appeal (12) 
See Kubooleut. 
e J. ° 


JURISDICTION, 
(1) In a tuit for recovery of possession ef 
aland assigned over Mra term of 
yea ag security for a loan bis 
(2) In questions of right to, receive or 
witbhold rent, &c. ae 
(8) Distinction in the—conferred on Col- 
lectors by Act X and that conferred 

on them by the Regulations 
(4) Ina suit by a tenant to establish his 
mokururree right, after a decree 
has been given by the Collector in 
favor of his landlord in a suit for 
enhanced rent oo dsa 
(5) In ù suit for monies received and not 
eaccounted for by defendant during. 
his agency‘as Tehsildar, when the 
agenty determined prior to the in- 
* stitutton of the suit iar 
(6) Where a tehaat sues to recover pos- 
e session from the party to whom she 


20. 


22 


23 


26 


LN) 


ib. 


13 


* (9) A decree of the -High 


e Š % 


Court deciding 


that a party may sue a farmer from ẹ 


: whom he has obtained a kubooleut 
and barring a third party's claim, 
does ttot affect the—of the Revenue 
Courts to enquire who is in receipt 


e of the-rent and. entitled to a decree 


_ under Section 77 Act X e’. 
(10) A suit to recover rents of lands %situ- 


ated’ in various sub-@visions ofa °` 


district, must- be brought in sub- 
‘divisions in which the grgater part 
of the land is situated = “> vee 
(11) A Collector's decree which is right o 
the merits, ‘cannot be set aside in 
appeal merely because of an irregu- 
larity in the exercise of the—which 
he had in the case 
a suit for rents due, for which 
dur-putneedar in his kubooleut co- 
venanted to be liable to the zemin- 
dar in addition to the yearly rents 
(13) A party aggrieved by an order of a 
eputy Collector passed under Sec- 
tion 25 Act %®, may, sue under 
Clause 6 Sectioh 23 whether ejgct- 
ed directly or indirectly by land- 
lord 
“(14) Where a party in possession has bee 
. ejected by a ryot on the strength of 
a pottah collusively granted by the 
zemindar ` $ 
(15) In a suit to recover possession of land 
s -with a'hut upon if ee, 
(16) Wheré a distrainek acts without the 
“authority of the superior holder ... 
(17) Where the distrainer is the agent of 
a person between whom and thee 
defaulting tenant the relation of 
. landldérd and tenant” does not sub- 


(12) In 


(18) Where a lease has been granted to a 
creditor towards liquidation of his* 

claim, on condition that he pays 

the léssor’s rents to the landlord, 

and he failing to pay the lessa is 

obliged to pay the rents, and then 

sues the lessor for the rents so paid 

(19) In a suit by a zemindar to recover 
oe money received by his agent in 
collection of rents, where agent re+ 

ceived especial directions for the 
disposal of the money, but misap- 
pfopriated it zie 

(20) The mere incNjgntal and descriptive 
mention of gach tenures as Howa- 


ib 


26 


46 


. 55 
60 
“67 


ib. 
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la and Neem Howala.does not ° 


, 3 ° 


20 . 


€ 
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a5 


transfer the—from the Givil to the 
Revenue Courts, ynder Clause 6 
Sectidr 23 Act X, in cases pf tres- 
pass and the like 


(21) A plaint was held to Yisclose no 


cause of action under Clause “6 


iffs- were persons holding over after 
expiry of lease and consequently 
mere tresspassets . 

See Full Bench 
(a) @) 


X. 


Kunoorevr, ° Š 


Lease. | 


In a suit for a—the decree of a, Civil 
° eCourt Adjudging the land to plaint- - 


iff cannot extinguish’ the right. of 


an Inf€rvenor, not a party to the- 


decree, under Section 77 Act X. 


See prhancement (9) (20) . 


L. 


(1) What the remedy 'is when a creditor 


holding a lease from his debtor 
towards liquidation of his claim, on 
condition of paying lessor’s rents 
to the landlord, fails to pay such 
rents and lessor is obliged to pay 
them 


(2) A ryot who has taken a—in writing 


for a fixed term cannot, under 
Sectjon 19 Act X, throw it u 
during its cttrrency ae 

See Enhancement (4)- 

See Pottah. 

See Rent (4) 


LIMITATION. 
(1) No deduction is allowable on account 


(2) Under Section 161 


’ (3) In 


of legal disability, in computing the 


Rulings by 5. Ju 


81 


, Section 23 Act X, because plaint- 


O 
95 
dges 


72 


81 


period of—prescribed by -Act X- 


with regard to rents ais 
ct X, read’ wi 

Section 333 Act Lit is in -the 
discretion of a Judge to allow‘an 


appellant a deduction for the time. 


the appeal was before a? Court . 


without jurisdiction. 


computing the period of limitation, 


as to suits under Act X, go deduc. © 


tion is allowed for pendency of a 
suit in a Court without jurisdiction 


(4) The dismissal of a former suit to con- 


< 


test a notice of enhancement on the 
ground of protection as a mokur-~ 


rureedar holding under a pottah, is. 


sufficient to take a present suit for 
arrears of rent at the enhanced 
rate out of the pperation of the 
proviso in Section 32 Act X p 


(5) Under Section 77 Act X,—bars 9 suit 


ithin the competency of a Re. 
venue Court to decide, but not 
suits on magftrs of general pro- 
prietary title @ Fis 


N 


r 


85 


* 
(6) How applied in a suit on hiş gendral 


, title Soy a person whose right to 


rent has been refused under Sec- 


tion 77 Act X zés 
(7) How applied if a suit to recover 
` possession fougded upon title, by 
a þerson aggingtQwhom a decision 
e of the Revenue *Sourt has been 
i passed under Section 77 Act X .., 
See Cause of Attion (2) 
See Full Bench Rulings By 6 Judges 
es 
LITIGATION, e ae xen 
A test, but no® the sole proof, of the 
` existence of a custom teva 
o M. 
MEASUREMENT. e 


The abandonment to a grantée of all 
‘rights of measurement as against 


ʻe the ryots, eith a view to resump- 


tion, does not restrain’ the right of 


“measurement of, the talook itself as 
against the grantee, under Act VI 
(B. C.) of 4862 


Moxvurnwze Rigurs. See Jurisdiction (4) 


Movxoses Porran. 


Neen Ovusut Howaua. 


Norice. 


See Enhancement (12) 
N NS 


“See Omis Pro- 
dandi (6) : 


(1) Where a suit is dismissed on a preli- 


minary objection to the sufficienc 

of a—of enhancement, the Cour 

should not go on and decide a qu@s- 
_ tion of title ea 


(2) Due-and reasonable time should be 
given for the service of—on de- - 


fendants 


one 
> 


d. 


Occupancy. 
(1) No right of—arises under a pottah 


Imiting the period for which the 
land is to be had 


(2) Where a zemindar has dealt with a 


(3) Where a zemindar consents to the 


defendant as aryot having a right 
,of—, the failure of the ryot in a 
former ænit to estgbltsh a hither 
position cannot deprive him of the 
status attributed to him by the ze- 
mindar © ane 
transfer of a tequre from one ryot 
to another, the right of—dates from 
the time of the first holder ae 


{4) The holter of-aryottde jote has a 


clear right of—against the “pur- 


chase»eof a putnee talook fifteem 


years after his. purchase - 


(5) A ryot who holds for: mare than 


f 


` twelve years unfler pottahs grant- 


ed.only for terms ofeygars, has no .« 


right of — 
See Tenant, 


° 


* 
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Onus Prosinny. g 


(1) As to the „genuineness ofa document 
of recent date produced ia Court... 

(2) hf a suit for enhanced rent where 
. plaintif alleges that defendant 
abandoned a Mokurruree tenure 

° established by = and accepted a 
variable tenu 


wee 


(3) Where a landlefd Suing for enhanced , 


rent is met by the allegation that 
certain plots of laud never paid any 
rent at all 
(4) Where a defendant does not allege the 
plaintiffs kwowlédge to the 
amount of the reductions claimed 
and the pfgintiff sufficiently admits 
the class and description of the 
deductions ` ` ote 
(5) Whe a debtor pleads tender of pay- 
ment as a ground for not being 
charged interest 
(6) Ina suit to sef asides Neem Oust 
*Howalka sifb-tenure, on the. sp¢cific 
ground of its temporary and extra- 
ordinary character, where def€ndant 
is in possession Wfder a decision 
under Clause 6 Sectiow 23 Ac? X... 


. . P. . 


Prarsr. See Procedure. 
Fore. : See Collector (1) 
Possession. See Rent (1) 
Porran. 

(1) Although a—may not contain gents 

` specifying a right of ‘re-entry, it 

Š mist be reasonably construed; and 

if such wordg exist, effect must be, 
given to them 

(2) To maintain a suit for enhanced rents, 
the previous tender of a—is not 
necessary 

See Occupancy (1) (5) 
See Tenant. oe 
PRESUMPTION. 

(1) To entitle a defendant to the—under 
Section 4 Ach X, he must*prove 
that he has paid a uniform pred rent 
for 20 years 

(2) A ryot is not deprived of his right to 

@ plead she—allowed ky ection 4 

; Act X, bf the fact that the zemin- 
dar suing for, enhancemént is %n 

, auction-purchaser at a sale for ar- 

rears of revenue . ore 

(3) A ryot is not deprived of the benefit 
of the—undér Section 4 Act X, by 
the consolidation of several tenures 

(91 The fact of uniform rent having been 

*continuously paid for along time’ 


` 


Section 4 Act X although he may 

not have stated in so many words 

. that the tenure existed from the 
Decennjal Settlement ~ 

" 6) In cases of galeable tenures, the period 


° ef possession. by ryots vendor is 


id 


--@ 12 


entitles a ryot to tha benefit of 


Presumption? —( Continued.) . i : 


’ , included in thè twenty years. men- 


12 tioned in Section 4 Act Xe 


(6) Undeg Section 4 Act X, how affectede . 


by the discovery, among title deeds, 
of a pottah dated 1167, of the 
genuineness of which the ryot had 
e no means of judging 
(7) Twenty years’ payment of rent pre- 
° vious to suit must be proved before 
the ryot can have the benefit of 
37 the — contemplated by Section 4 
Act X 
. (8) Before the — of -having held at the 
same rent from the Permanent Set- 
tlement can arise, uniform payment 
of rent must Ba proved ae 
merely presumed 
- - ©) Where a ryot has held gt a fad 
rent for forty-five years, the ab- 
69 sence of the specific allegation that 
he held ata fixed rate fm - the 
Permanent Settlement does not de- 
priv him of the benefit of Section 
4 Act X, ifhe claims it distiotly 
and in terms 
See Evidence (1) (5) 
ProcEDURE. 
(1) Where the allegation, in the plaint i is 
not proved “by the contract ad- 
duced, Court should not dismiss the 


32 


e 


65 


72 


defendant, and in respect of what 
premises 
(2) When a suit is insfituted before the 

Collector instead of before a Sub- 

division Court under Section 20 

Act VI (B. ©.) of 1862, the plaint 

should be returned with a view to 

gsi’ its being filed in the proper Court 
PROPORTION. 

The rate of—does not apply where 
the rents of adjacent lands of the. 
same kind have already been 

` adjusted eas 

PURCHASER. : 
(1) The—of a zemindaree with notice of 
an alleged mokurruree tenure is 
entitled ¢o enquire into the valid- 
ity of such mokurruree, and to en- 

- hante the rents ifthe mokurruree 
is found not to exist 

(2) The—of an ijara who has been for- 

mally put into possession after a 

regular ` contest, is liable for the 

rents, whether he collects them o 

not 

R. 


17 


16 


53 


Receirrs. See Co-parcenery. 
Re-entry. See Poltah (1) 
REGISTRATION. 
The order of a Judge declaring that 
a tenure was not “transferable, nul- 
Ra lites the orderf a Deputy Collec- 
i tor under Septon 27 Act X re- 


ab. 


e f 


suit ; but find how much is due by - 


ibe | 


e 
70 


86 


87 


57 


38 


58 


b» 
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è quiring the transfer to be regis- @ 


terdl, even wheresthe latter was 

® not appealed from e ww 
REGULATION VIII OF 1819. See Waivor. 

REMAN, i . 

The failure of a party to take ad- 


42 


° e vantage of a postponement for the® . 


purpose of rendering further evi- 

dence, cannot give’ him a right to 

e .a—for such evidence to which with- 

out such postponement he was en- 

titled under Section 354 Act VIII 

of 1859 ° via ' 

RemeDIEs. See’ Wrongs. 

Rent. ‘ omer a: : 

(1) Powsession® from: Permanent Settle- 

Gent is not prof: of payment of 

e uniform fixed—from that date ... 


. (2) A plaintiff who, after attachment of 
-6 


the lands of a tenant, had collected 


an the’rents due by a sezawul, would 


ordinarily not be entitled, to claim 
from the tenant the difference be- 
tween the collections made by the 
sezawul and the actual rents 


(3) Or“ a kubooleut cannot be obtained ` 


under the provisions of Act X, 
where there is a primd facie hold- 
ing, unless it is set aside in some 
other suit hs ie 
(4) Quere.— Whether, when a party in 
possession under a lease which 
provided tha he should pay rent 
e for certain f#ands after holding 
them rent-free for œ period of 
twelve years, from 1852 to 1862, 
the ‘payment tp commence in 1863, 
is sued for the’rent of 1863, he can 
plead that he had not twelve years’ 
rent-free possession see 
(5) As long asaryot retains possession 
of any portion of his jote, he ise 
liable for the rent of the whole 
See Cess. . 
See Enhancement, 
See Fisheries. 
See Jurisdiction (2) 
See Waivor. e e 
RES aDJUDICATA. e 
' (1) Where the right to possession as evi- 
E denced by the title of the parties 
has been in issuein a case under 
Act X, the same right as between 
œ the parties under their several 


eo, 


9 


titles cannot be questioned in a suit - 


in a Civil Court, which is barred 
under Section 2 Act VIH of 1859 
decision in a suit under Act X 
against defendants as tenants, will 
not bar a suit in the, Civil Court 
agfinst the same defendants as 
| vendees; the parties being acci- 
* dentally the samy, ‘but legally dif- 
ferent with différgnt rights and in- 

sd terests, 


A a is 
xa 


Res apsupicata.—( Continued.) , è 


(3) Quere.» Whether the dicfum of a 
Revenue Court under Act X, With 
-> reference to the bona fides or other- « 
- wise of a poth, is in any way 
binding on a Civil Court in a suit e 
inewhich the D8ng fides of the pot- 
‘tah is put, id istuc» e ba 


m Resumption, See Estoppel. 


8 


' 


40 


` 
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Rıamrts. 
62 


SALE. 


Review. ° 


(1) A Deputy Collector may chtertain an 
: application for a—of a judgment 
of his predecessore °? to 

(2) When a plaintif® who bas obtained 
decree against one of two defend- 
ants appeals to the Judge to make 
+ the otber jointly liable, the decree 
máy be reversed im the megntime 
onan application for—by the de- 
fendant against whom the decree 


® was given ° ` 3 we ib. 
° ° 


Rieut og Suit. e 


Where a joint lease' has been given, 
a ‘co-sharer is not competent to 
sue alone ft"his undivided share of 
the rent °’ ‘ Sea 

See Ejectment (3) 

See Suits. . 

See Measurement. ` 

See Occupancy (1) (2) 

See Potiah (1) 


S. 


e 
Where a decree-holder is only 2 shag- 
er in a joint undivjded estate, and 
the*property sold is a share in a 
Gantee tenure, the sale did not 
take place under Section 105 Act- ' 
e X; but under Section 108, under 
which latter Section only the rights 
and interests of a defaulter can 
pass ' seat te 


78 STATEMENT, 


Surt 


Reasonable time should be given to 
a defendant to file his written— ... 39 
e 
When angex-parte decree for rent has 
e been solé by the gecree-holdér, 
` e there,is no rule- of law in Bengal 
which forbids the assignee from 
carrying on the suit instead of the 
- landlord  - 


T. o 


TENANT., 


‘A—holding over a number of years 

on sufferance without pottah is a 
` yearly fenant who’ may recover e 

possession if ousted without notice ; 
but if he hold under a pottah which 
has expired, he mey be turned out 
early the following ygar without 
being entitled to relief; "° . .. 17 


_., See Rent (2) . Sa ° 
ib. | TENDER OR PAYMENT. Se Onus Probandi (5) 
e e eu 


. D 
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° . 
Mode eof computing—for commenc- 
e ing a suit, on the ground of fraud 
in the accounts of an dgent under 


e for arrears of rent under Regula- 
tion VIII gf 1819, held # be a— 


É g ofehis right to evict the tenant un-e 
° Section 33 Acġ X ve 63], ` uder Ojuse 2 Section” 11 of that 
. See Notice (2) e Regulation oC 
See Statement. b ` š WITNESSES, s 
Tittee . ° (C?) A Judge’s discretion in not compel- 
Section 24 Act X does not apply to e` ling the attendance of—named, 
cases in which pure questions of ° must be exercised on reasonable 
—are involved we I5 grounds distinctly stated in the 
See Notice (1) _ ~ > judgment vee 
" e ey” (2) pa how to be proceeded 
pt z e with . tes 
Variation. See Fividenc8 (3) (4) ; Wronxes. 
a . 


A person who did not appear as a 


63 


; , d o , third party in'srent suit, ia fot -© 
Watvor. e i; . debarrell from all remedy wader 
Fifteen years’ receipt of rent by the Section 106 Act X, if ee has been 
purchaser of a Putnee Talook sold really wronged od 
e e e e e 
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(MISCELLANEOUS APPEALS.) 
g j soD . 
A. oe B.. ° ' 1 
Accounts. See Set-off (4). ° > Burrowes. See Laval. os i 
Apmission. See Limitation (5) (11) a Coo i 
Anvorgrón. Seg Certificate 1) -> ` e | CERTIFICATE; NE 
APPEAN è (1) A-—may be granted to a widgw: as 
e (1) Dismissal,of—for default ‘wae 22 : uardian of her minor son, eo col- 
(2) Special—from order refusing to re- _ ect her husband’s debts, notwith- 
e vive—struck off for default . ... 27 standing that the busband’s adop- ‘ 
(3) No—Kes from an order passed at the + .® tion bad been set asige - + ave D 
„instance of a third party for ex- | (2) Precedure on application Tor—under 
cluding a particular property from - Agt XXVII of1860 _- a. 20 
sale in execution of a decree ... 28| (8) Cancellation gf a—under Act XXVI 
(4) What deduction from time préscribed ; ¢ 1860, when not a matter for deci- 
for presentation of— we 44 sion in tHe Summary Department... 48 
(5) No—lies in a case of private dispute (4) Application, for- cancellation to be 
among the heirs of a daceased de- made to High Court wee ib. 
cree-holder as to their respective: (5) Cancellation of a—granted tœ a Gu- 
rights $ oe 45 deenusheen .. 0D. 
(6) No—lies from order admitting claim See Endowments. 
of Dur-putneedar intervening under See Minor. 
Section 269 C. C. P. .. 51 | CEBTIFICATE BY PLEADERS. , See Appeal (7) 
(7) Meaning of the*words “ good groun CONTRIBUTION. See Decree (5) © -> 
e° of—” in the Rule dated 10th May Costs. <- . 
1866 on 54 Objections as to—when and how to 
(8) No—lies from the order of a Court 5 be raised : we 4 
refusing an application to review - See Limitation (12) j 
its judgment ... 58 See Stamp Duty. 
See Attachment (4) ` i See Time (3) noe 
See Decree (3) Court or Warps. See Jurisdiction (5) 
See Forgery, _. . ' | Cross-DEQREE. 
- See High Court (2) . (1) A~—must be kept alive by the action, 
-See Stamp Duty. : of the party entitled undersit ... 16 
L See Time (1) ; e) (2) Section 209 0. C.P. does not .apply 
AgrTACHMENT. : À to a case in which C takes by as- 
(1) An—cannot subsist when the suit has ; signment & Sri ahoan a A. 
been struck off for -n@lect to pa | againss B; and in which, on C pgo- 
- in the tulubana for the service of @ .e ceeding fo execute that decree, B 
the necessary sale processe8 we 4 . © applies to set-off a decree which he: 
<2) In respect of decree-holder who has” E aganit A 3 s 22 
not applied for the same se SIN ee Set-off (2) (8) 
(3) Procedure under Section 246 C. C. P. D. f 
«' regarding claims to attached pro- DECREE. ~ : : 
perty 7 ' e 28| (1) The mere notice to a judgment-debt- 
(4) In the case of an appeal to the Priv. or of.his creditor’s intention to en- 
Council, the High Caurt has no ' force his—unless cause yere shown 
power, on failure of both, parties — by him, is not a proceeding to en- e 
to furnish security às required by’ force or‘keep in force the-within 
Section 4 Regulation XVI. 1797, the meaning of Section 20 Agt XIV 
t@ attach any property held by the of 1859 ° : a 5 


appellant beyond that decreed .., 37]. (2) The mere issue of notice to a judg- 
See Limitation (14) ment-debtor in cases, where, more 


See Wife. o ` than one year has elapsed frdn the e 
d 5 . ; 


oe ; 

» i e e 
° 

e > - e e 


~ 


«According to Hindoo Law, a chela 
is the heir te, and, es such, eentitled 
to a certificate enabling him to col- 
lect the debts of, a deceased Mo- 
bunt 


Estorrrn. @ 

When a creditor files a i petilo of 
satisfaction on the condition that 
the judgment-debtor would with- 
dréw a Special Appeal thene pend- 
ing, the intention of the ‘parties 
must be looked tp. Ifthe Special, 
Appeal, instead of being withdrawn, 
is carried toa hearing @and is dis~- 
missed, the creditor is not estop- 
ped from suing out execution ¢,., 


Exrcurion or DECREE. z 
(1) Against one or any or all of the joint, 
, judgment-debtors 

(2) An arrangemeñt to pay by, instalments, 
ı come to since the passing of a de- 
cree, between the decree-holder and 
* gudgment-debtor, and recognized 
° by the Court and incorporated with 
the decree, may be enforced with- 
ou$ the necessity for a new suit ... 

(3) According to Section 388 C. C. P. 


è the noa-expiry of the period of 

appeal js not a sufficient ameason 

e. for staying- ee 
ca 





suit for trial on a charge of perjury 

$ ~or forgery, or directs that the case 
; be made over to a Magistrate for 
invesiigation | of sucha charge, the 
High Court, in the exercise either 
of Civil or Criminal jurisdiction, 
cannot, in the event of a regular or 
special appeal being lodged : against 
the decision of tle lower Court, 
interfere to stay the Criminal pro- 


57| e 


ceedings until the appeal shall- 


le have been heard and determined. . 
(3) The High Court cannot interfere with 
the order of a lower Court setting 
e aside aesale of moveable property 


baad in execution of a decree, even 


30 thdugh the lower Court has there- 
by acted wholly without jurisdic- 
tion and done injury to a bond fde 

9 purchaser‘ . 
G. 2 
Girr.—See Streedhun.. s 
H. 


Hiex Court. 
(1) Powers of—as a Court of’ genéral 


19 supervision to declare nu} and 
void an order cancelling a sale in 
satisfaction of a decree 

+ (2) Cannot interfere fo require security 

53 from a party aho has formally been 


2 . e e Ki | i 
wx .. ‘INDEX (MISCELLANEOUS APPEALS.) . 
) È i , A S 
Decre. —ç Continued.) EXECUTION OF DECREE. X Contitued) 
date éf—, is not a proeeeding to” A judgment- -debtor cannot opject to 
* enforce or keep in force the— ... ib. the share Which one or more decree- 
e (8) A person who has lost, her rightto * holders can claim aie 
appeal from aneorder rejecting her See Esiofpel. 
: objection and directing execution o See Interest (1) 
of—to procegd, ig not entitled to . See Jurisdiction (8) (7) . 
7” re-open thas qtestion _ a lt R See Limitation. . 
(4) The mere filing of a petition praying ° cae Set-off (1) 
that notice may, be served on a See Wife. & 
judgment-debtor, is not a process EX-PARTE, 
to enforce or keep alive a— . Procedure on application to set aside 
()A joint-dabtor arho “Shtisfies an entire - — judgment t Er 
—may sue his Cœdebtêrs for con- | 
tribution®, but he cannot purchase - F. 
the—and “execute it agdinst them, Foncery. 
such ,a purchase opeSating as a No appeal from “Criminal prosecti- 
- s@tisfaction of the— s. 146 tiGh for—in Civil Court e... 
See Cross— , a See ee (2) (3) e 
See Execution o ULL BENCH RULINGS. 
ena aT P (By three Judges.) 
See Limitation (1) (2) (7) t. ay The judgment-debtor, in cohsidera- 
See Revival . tion, of time being allowed him, 
Depuerion, See Time (4) . promised in open ‘Court, through 
' DEFAULT. See Appeal (1¥¢2) his vakeel, to pay interest to his 
See Limitation (4)s ° creditor, although the decree did 
Disaniuiry. See *Legal— not specifically award interest. 
Dur-Porneepar. See AppeaP (6) A Hetp that the debtor was bound 
. ` See Ejectment. by that promise, and that execution 
"8 could issue as well for the sum 
E. decreed as for tlie interest promised 
$ ' (By five Judges.) 
EszoTMent, (2) If in the course of hearing a suit, a 
Of Dur-putneedars at Civil Court commits a party to the 
Exptwarenes. 


24 


25 


1 e. 
e 


i ieee ia e . * 
Tak | INDEX (MISCELLANEOUS APPEALS.) k Xxx 
° ° @ i 5 
Hien Count (Continued) ° Suaispicrion.—(Continued.) ` ` , 8 
e put jn possession of the property e (7) The Coust ‘executing a dedée cannot 


in dispute in execution of a decree 
where ‘execution was taken out 
before an appeal to “he Privy 
«Council was preferred and. admitted 

See Jurisdiction (4) (5) (6) (8) 

@ See Mooktear (2) 

Hixpoo Law. See Streedhun. 


I.. 


INTEREST. . 
(1) The judgment-dèbtor, in consideration 
of time being allowed‘him, promised 
in open Court, through his vakeel, 
to pay—to his: creditor, although 
hbe deoree did not specifically 
: eward—. Herp that? tke debtor 
e was bound by that promise, and that: 
execution could issue as well for 
the sum decreed as for the—pro- 
miséd os 
(2) As long as a decree-holder does not 
incur the loss of right by Imitation, 
he cannot be deprived of the— 
which his decree gave hin, on, the 
ground of his dilatoriness in taking 
out execution ` zis 
(3) Runs on sums decreed as a matter ‘of 
coutse unless otherwise specially 
ordered 
(4) In excess of principal allowcble onl 
on sums decreed : 
(5) The Court in egecution cannot order 
paymént of—on the principal de- 
mand when the decree is silent as 
© to such— oe 


‘ J. 

JURISDICTION. e 

(1) A Moonsiff in charge of the current 
duties of the office of the Sudder 
Ameen, acts without—in cancelling 
a sale whichehas taken place in satis-» 
faction of a decree; and the High 
Court, ‘as a Court of general super- 
vision, has—to declare the order of 


.e the Moonsiff null and void sr 
(2) In cases of Forgery committed before 
Civil Courts ° 


(3) A Court to whom a decree B referred” 


for execution, has—to decide that 

° the decree-holder’s right to execute 
his decree has lapsed by -imitation 

(4) High Court carinot stay Criminal pro- 
ə ceedings on account-of perjury or 
forgery committed in a Crvil Court, 
pending appeal aoe 

(5) High Court cannot interfere with order 
: of lower Court setting aside.a sale 
in execution of decreè T ue 

(6) High Court cannot restrain Court of 


Wards, whether acting with or- 


without—from interference in the 
bestowal in marriage of a minor. 
Proper course fb be taken by the 
parties aggrieved ® a 

í e 


te ae ® 


13 


1| Lecar Disasiry. See Limisatign 
LIMITATION. 


I 


11 


12 


22 


28 


3 


6 
e| ©) 


14 


24 


25 


41 


order the decreé-holder to procê&ed 

first against one debtor and after- 

` wards against the others ' 

(8) Where the High Court, in reversing an 
order of a Lower Appellate Court, 
passed the Idzal*ordey in the casé™.. 

© See Limitation. (1) ' ; 
K. 


Kas Possession. 


Right of co-sharer to—" e 


$ L 


AND. ° 
. Held that, under the flecree in this 


case giving actual posséssion of—, 

the buildings on the—did wot go 

with the—as the valuation showed 

the suit`to have been for the—only 

e ànd not for the buildings as 
(8) o 


(1) Where an applicetfon for revival of 
execution o6% decree has been ad- 
métted and acted upon without ob- 
jection, and a sale takes place, and 
the debtot succeeds in setting aside 
the sale on the ground of irregula- 
rity, the Court executing the*decree 
cannot of its own motion raise the 
question of—nor can‘ the debtor 
urge such a plea at so late a stage 
as after the reversal of the sale... 

(2) Runs from the date of the last *judg- 
ment by Which the whole decree 
becdmes final, and not from the 
date of an incomplete decree (7. e. 
where a case is partly decreed and: 

@ partly remanded) : vii 

(3) There is no law or rule oF practice 
which stays—in cases of execution 
pending “period of decree-holder’s 
legal disability. Section 11 Act XIV 
of 4859 applies’ tọ suits onfy, and 
not tə processes in execution of a 

e decree 

(4) An 


appeal struck off for default does 
not giv® a fresh starting-point fore— 
A judgment-debtor’s adinission of the 
e debt gives a fresh: starting-point 
for— ee 
(6) Execution of decrees in force at tinie 
~of passing of Act XIV of 1859 

(7) Resisting an appeal against a decree 
(which appeal was eventually com- 
promised) is a proceeding enforcing 
or keeping alive a decree wi 
decree-holder applying, on 24th 
December 1864, to execute his de- 
- cree passed on 7tl December 1861, 
was bound, under Section 20 Act 


(8) A 


XIV of 1859, to show that he had . 


taken some proceeding ‘within 3 
yeqrs next before éhe appli¢ation 
to keep alive the decree 

e e ° 


45 


15 


49 


“3 


19 


‘ ter 
(14) The attachment of 


ee 
*yxxli œ 
Lim$ation.—( Continued.) - 
` (9) Executi8n of decree in force at passing 


. . $ j 
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x è» o . 
MooxTEAR.—( Continued.) s i i 


(2) High Court will not interferg with the 


* of Act XIV of 1859 wwe ib. Zillah Ju€lges in the selection and 
a (10) The mere filing of a petition to be ad- admission of—under Rule 39 ° 
3 mitted as representative of a‘de- MorreacE. * 
ceased decree-holder, without a e A Judge has no discretion to~ extend 
‚certificate un er Act XVIIL of the time allowed to a mortaagor 
1860, is snot proceeding which ' under Section 8 Regulation XVII. 
keeps alive the decree _ eee TOS ja 1806 ~ g> ve 
(11) A judgment-debtoy’s admission of lia- See Sale. 
bilit gives the decree-holder a N. 


i fresh starting-point for computing— 
(12) Proceedings ingexeeftion of a decree as 
to mesne profits held t8 be an effec- 

thal proteeding, within the meaning 

of Secti¢n 20 Act XIV of 1859, 

taken to keep alive th@same decree 

8s, to costs nee 

(18) The act which the law requires one 
man to do tosave from—his decree 

of one date and character is notethe 

e samgactewhich another man is re- 

_ quired to dg to save from—his 
decree of another date and eharac- 

*e 
a judomen®debt- 
or's property is an effectual pro- 

°’ ceeding, within thé meaning of 


' - Section 20 Act XIV of 1859, taken 


o 


tdkeep alive a decree 
(15), The filing of an application by a debto 
for the review of dn order passed 
for execution of decree, does not 
e bar the operation .of Section 20 
Act XIV of 1859 ; nor does the 
order rejecting the petition of 
review give a fresh starting-point 
‘ for computing— : sts 
` See Decree (1) (2) (4) 
See Jugsdiction (3) 
See Set-off (1) 

Luyatic Enquirixzs. . 
Verification of application and mode 
ofeexamination of alleged lupatic ... 


M. ° 


Maintenants. See Streedhun. 
Marreace. See Jurisdiction (69 
Mesne Prorits. + - ° ° 
(1) Extent of—recoverable under ade- 
cree 


r 


: (2) Payable by wrong-doer under a de<.. 


cree ; A Tos 
See Limitation (12) - i 
See Possession. 
Minor. . 
: An unsuccessful application by the 


ynder Act XL of 1858 is no bar 
to her suing ‘under a Necumputtro 
afleged to bave authorized her to 
represent the— 

z See Jurisdiction (6) 
ooxreak. oa: 
(1) Dismissal of— - 

e 


pene. 


grandmother of a—for a certifi cate. , 


40 


43 j 


ib. 


45 


a| Revinw, 


Nazır's Revorr. See Security. 

Neevmrvurtso., See Minor.e 

Noricg.- See Decree (1) (2) 
ae P. 


- 2 
Persury.: See Jurisdiction (4) 
Puaint. See Verification. 
Purapers. See Appeal (7) 
Possession. 

z For the restoration of—with mesne 
profits of lands made over in execu- 
tior? of a decree subsequently re- 
versed on appeal, a specific order is 
not necessary to be inserted in the 
decree of the Appellate Court 

See Khas— 3 
Privy Councin. See Attachment (4) 
See High Court (2) 
See Stamp Duty. 
See Time (3) 


’ 


Pornee. 
Rights of purchaser of—rights, and 
ejectment of Dyf-putneedar `... 
See Appeal (6) ` , 


R. 


Retictous Enpowments. See Certificate (5) 

Reversat or Decrsz. See Jurisdiction (8) 
See Possession. 

See Appeal (8) 

See Limitation (15) i 

e See Time (1) ° 


54 | Revivar. 


35 
37 


36 


18 


The dilatoriness of the Court cannot 
prejudicea petition for—of a decree 
if filed in time 

a S. 


e 
GALE. 


Property liable to be sold in execu- 
tion where, in a suit for monies e 
secured by a mortgage of landed 
property, the decree orders the—of 
that property in satisfaction + 
See Appeal (3) 
See Jurisdiction (1) (5) 
See Limitation (1) 
See Waivor. . ‘ 
See Wife. + TE : 
Sarisracrion. See Estoppel. 
SECURITY. ` 
When a lower Court on remand 
admits, as sufficient, —tendered to 
enable the dewree-holders to take 
out executi® in a case appealed to 
e 


e 
ae . 


“49 


38 


51 


6 


52 


a 








SEcURITY.— 


° the Privy Council, which—before 
; remand he had reje@ted a3 insuffi- 
cient, the lower Court is bo&nd to 
give specific reasons fot this act 
and to satisfy itself of the suffi-e 


report to assist him, but not binding 
himself to it on the ground of the 
Nazir’s responsibility ‘ss 
© See Attachment (4) 
See High Court (2) 
See Stamp Duty. 
See Time (3) 
Set-orr. j : 
(1) A, tenant obtained a decree giving 
Ifim possession’ of his tenare with 
esne profits, but directing him to 
pay the®rent due to the zemindar 
with interest up to date or realiza- 
tion.. The tenant who had kept 
alive his decree by intermediate 
applications for executior,ehaving 
applied for further execution,— 
Herp that the zemindar who had 
made no attempt to exesute his 
decree within the period of limit- 
ation, could not, when tha execu- 
tion of his decree was barred by 
é limitation, be allowed to execute 
it in the shape of a— ne 
(2) In order to admit of a—being made 
where there are cross-decrees, the 
parties must bethe same, and the 
esum due under*such decree defi- 
' nite see 
(3) A—is not admissible except upon a 
cross-decree which the decree- 
holder is seeking to execate, and 
not upon a cross-decree incapable 
of execution by lapse of time i 
(4) No decree by way of—can be awarded 
to a defendarft for a sum not ascer- 
tained in a suit for accounts when 


INDEX (MISCELLANEOUS APPEALS.) 
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ciency of the—, using the Nazir’s , 


42 


8 


12 


16 


the result shows that ncthing is , 
. 3 


due to the plaintiff ` 
(6) A judgment-debtor is entitled to—a 
decree whether the judgment-cre- 
ditor may or not intend tə object 
to it on appeal å 
See Cross-decree (2) 
° See Limitation (13) 


e 


See Execution of Decree (4). . 
See Kigs Possession. os 
Srecran Arrear., See Appeal (2) . 
Stamp Dory. 
On security bonds for costs of appeal 
to the Privy Council ove 
STREEDHUN. e s 
A gift of morty eby, a son to hto 
e mother for the purposes of main- 
tenance of the mother, comes within 
the meaning of—in the, Hindoo 
Law Sane 
Succession. See,Endewmenjs. e 
e . 
° F. e 
. o 


SHARE. 


Time. 
(1) For appealfhg from order rejecting 
application for review of judgifient 
(2) Extension of—to mortgagor under Sec- 

tion 8 Regulation XVII. 1806 
(3) Exéension of—tovfile secitrity for stay- 
*ing execution for costs® w 2 
(4) The—which interveyes between the 
`” putting in stamps and obtaining a 
copy of the ®fecree should be ex- 
clufed from the—prescribed for 
presentation of appeal * ma 

e 


Vv. 
VERIFICATION. ° 
Of plaint. Inability of plaintiff to- 
verify : eee 
See Lunatic Enquiries. 


` wW. ý 


Watvor. 5 é 
The omission to obtain an injunction 
to stay a sale in execution cannot 
operate as a—of right to object 
o the sale on the groundesf irre- 
gularity 


Winow. Ste Certificate (1) 
Wire. 


The ordinary powerseof law relating 
to exectition do not apply to a decree 
e for possession of a—in whieh the 
claim of the objector was not tried 
,28 a suit Between him and the de? 
cree-holder; nor was it a case in 
Which the process of attachment 


and sale could be enforced ee 
a, Oe 
e 
-. e $ PY 
3 ° 
- A $ 
. à E 
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(CRIMINAL, RULINGS.) 





ABETMENT. 5 
(1) How a Judge should charge thd Jury 
in a case > of—, while pr eseri, of the 


sfygery of a valuable dociment ... 68 Officer with fine for taking a bribe, 
(2) se Tia ee he Be an as- the Joint Magistrate, in bis admi- 
= aie ea ae seo ia Sela ah pirim, oa oe a 
miss ELD that the order o 
e circumstances of the case, chat they gine and the, ordereof dismissal 
were guilty of—of grievous hurt eo . should not be treated, asyone sen- 
r a AG I 0 tehce, beyond the competency of 
ee Full Bench Rulings (6) ° the Joint Magistrate to pass we 4 
Bac ra ere of— by an offender against © u a cael ee sapere 
— bye a owe an rehend certain per- 
whom a warrant has been issued to sons as panes ands afterwards 
a Police Chee i T 7 release'them on payment of a sums 
i a er § se i enal Code ... 71 of money by the latter, the offence 
ee Evidence committed is not house-tréspass 
AccrssaRizs. > See Evidence (14) and extortion, buit—as reedride the 
ea See Evidence (5) (6) (7) (14) (20) constable, and abetment of—as re- 
CQUITTAL. . . ards the other we 49 
Where a prisoner is acquitted of 'the ä 
offence charged, the Corrt ought C. . © 
not to order the property in respect 
of which the ey x Ea ohare d, Carita Punigument. See Murder (3) 
to be given to the prosecttor 55 | Cuarees. 
See Discharge. (1) Only one count for each offence 7 
See Evidence (14) el (2) Conviction and sentence on several— 19 
ADULTERY. See Murder (7) CHEATING. 
z , a agi i (1) The mere taking money one day and 
FFIRMATION. See Witness (1) = n dishonestly running away without 
a e be awarded in a case under paying m a day, i tb = hun 
sardy—. ere must be an fnten- 
Section 374 Penal Code { (Canlawful tion toa deceive and defraud at the ` 
compulsory labor) | 1 e time of taking the money, and the 
APPEAL. à es E y r - „Subsequent conduct of the prisoner 
qd) Conve ioni under Police eact V o ei would ogly be evidence to show 
ee OE e the previous dishonest intention .. 5 
2 E aut A after one à 40| (2) Case of—a person who was induced to 
ere a Judge an ssessors find a part with his money and to con- 
prisoner guilty on his cwn plea, i tract marriage under the false im- 
e ee pound one (6. 82 pression that the girl he was marry- 
ee Full Bench twigs ing was a Brahmines we 98 
See Jurisdiction (3) Comrrmerr. 
ASSAULT. ce Gan Peck litre (6) (1) Powers of Sessions Judge fn cases of 
See Grievous Hurt (1) IG o Hurt ticul f RAE 
See Murder (7) (2) Grounds of-sfo give particulars of case 14 
ASSESSORS. T See Discharge. 
SSE 
On siew by—of scene of offence, See Jur isdiction (4) é 
Judge not competent to delegate COMPENSATION. E 
to—the function of examining wit- Under Section 44 C. Ce P., cor- 
nesses wee 598 responds to damages ,ineCivil pro- 
e 
° ceedings : o (76 


See Evidence (sy a 
a 


BREACH or Tavs, So ‘Crtminal— 


BRIBERY. ¢ . 
(1) In addition to punishiag 2 Police 


ms 


- $ 36 


° 
, 
. o e 
e ane 
€XXVII e 
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Confessions or PRISONERS. l 
(1) There should be a judicial record of 
e the circumstances undér which— 


are received by the Magistrate ... 6 


~ (2) The whole, and not part, of—must 
be taken in otder to their convic- 


n ; 
INDEX (CRIMINAL RULINGS.) < 


ci N 
DiscHanrer.® 
| o 


e 
. A—by a Magistrate under Section 250 
C. C. P. isnot final like ansacquittal © 
under Section 255, and the Sessiong 
J&dge under Section 435 may order 
the accused to be put upon his 


tion è 3 e. 70 e trial notwithstanding his— œ ... 58 
eSee Evidence (1) œ ee; Digsoxest Misappropriation. See + Crimigal 
See Wrongful Confinement. ° Misappropriation. : 
Conrinement. See Wrongful— DISPUTES CONCERNING RIGET OF USB oF LAND OB 
CONFISCATIO R Warsz. See Jurisdiction (7) 
An i of—set aside for grounds Drain. See Obstruction. ° 
: stated, .. =- 8 E. i 
Convicrion. See Evitience (9) @1) (14) (18) (20) | Rymexon. A 


. See High C8uri (2) 
E Noi (3).(6) * 
See Previous— 
See Using For, ed Document. 
e See Witness (2 
CORROBORATION. See rae (5) (6) (7) (8) 
(14) (18), (20 
Coun, See Cnet aF ° 
CRIMINAL Bafach or Trust. ` 
The mere fact 8f there being a large 
deficit of salt, without proof of a 
Criminal misappropriation, is not 
` sufficient to convict*the Salt Daro- 
è gah in charge of the Golahs, of—... 
CRIMINAL MisarPRoPRIATION. 

The mere fact.that the prosecutor 
ave the prisoner time to make out 
is accounts and pay the balance 

due, does not- vitiate a conviction 
for—or show that the matter is one 
* for the Civil Courts only see 


56 


CULPABLE HOMICIDE NOT AMOUNTING TO MURDER. | ' 


In a case of voluntary emasculation 7 
See Full Bench Rulings (6) 
See Hurt. 
; 10 
See Murder (7) S ! ) 


Dacorry. ` à 
When a prisoner is apprebeaded 8 
days aftèr a—with part of the ° 
plunder in his possession, „there is 
as good gr8und for charging him 
with the—as with havin? received 
` or'etained with guilty knowledge 
and he ought to be charged in the 
alternative form ee 
See Evidence (12) X 7 
Damaces. See Compensation. 
-Deatx. See Murder (3) 
DEFAMATION. 
Proof of dispatch by post is tanta- 
mount to proof of publication ... 
DEFAULT. , 
Where the—ofcomplainant’s witnesses 
was caused by the Deputy-Magis- 
s trate shifting his Coert toa place 
different from that named ïn the 
gommons,—Henp that it was irre- 
gular to throw out the case without 
giving them a second opportunity’ 
sof appearing os 
See Imprisonment. : 
. e ~ 


`o 


66 


44 


(1) The statement of a prisoner, whether 
taken as a confession or an examina- 
tion, may be receiyed ass- èS, 1l 
(2) A Magistråte should take evidewce as 
to the general character ef a person 
charged with bad livelihood, and not 
convict him on the report of a Police ø 
Oficer which is not—except against, 
the Officer, making it 
> (3) Proof ‘against each prisoner to 
noted 
(4) Transmission of—by Magistrate . 
(5) A Jury may conviet upon the—of an 
accomplice uncorroborated 2 
(6) To what cases Section 28 Act IL of 
185ő applied 
(7) The—of an accomplice is not alon 
sufficient for a conviction. The cor- -. 
roboration must be on matters direct- 
ly connecting the prisoner with the 
offence charged; and the—of two or 
more accomplices requires confirma- 
tion equally with that of one ~ .., 
(8) The—of one witness uncorroborated 
is not legally sufficient for a con- 
@ viction of perjury vas 
(9) The guilt of a prisoner must be clear- 
ly proved before he can be convicted, 
and a weak case cannot be strength- 
ened by the fact that the Police has 
had many difficulties thrown in -their 


be 


18 


23 


way i ase 
(10) Absconding is but slight—of guilt 
usually sss 
(11) Convictions must be based on sub- 
° stantial and sufficient—, not merely 
mor&l convictions TA 
(12) Nature of—requisite to be taken in . 
a case of dacoity ies 
(18) Of witnesses at the Sessions to be 
compared with their depositions bep 
fore Magistrate isi 
(14) Case of murder where those prisoners 
whose conviction depended on the 
uncorroborated—of accomplices and 
an accessary after the fact, were ac- 
: quitted oe 
(15) Contradictory— to be noticed by Judge 
to Assessors - tes 
(16) A charge of giving false—should 
i specify the false-ẹwhich the prisoners 
- -are supposed #0 have given 
Ld 


54 


59 
70 


7 


. e r . œ 
` i . e 
l>, INDEX (CRIMINAL RULINGS.) ° XXxixe 
e 6 e \ e 
aeaaaee Da a IiiiaMiÂ{Á 
Evwence.—{ Continued.) Fou. Bencu Rurines. a s 
(17) An enquiry by an Assistant Magis- © (By three Judges). » * 
trate with a view to tracing the writer (1) A Judge should clearly acquit a pif- 
of an anonymous letter addressed soner of murder when so charged, ? 
to him charging certain pefsons with : instead of merelyfinding him guilty 
murder, and without reference ‘to thes of culpable homygide not amount- 
o truth or otherwise of the charge of y _ ing*to murder. When a Judge 


mfarder, is not a stage of a judicial 


acquits a prisonds of, murder, the 
proceeding in which the giving of 


High Court cannot, either as a 


false—is punishable under Section 193 - Court of Appeal or asa Court of 
© Penal Code we 72 Revision, find that, accerding to 
(18) In a case of giving false—, the strict- the evidence, the prisoner caused 
est and most, accurate proof is neces- death with fite knowledge men- 
-sary, and the testimony of a single tioned in’ Clauge 4 Section 300 of 
witness unsupported by corroborative thé Penal Code ; nor cm the High 
is insufficient fora conviction .. 77 Court, however wrong it may think 
(19) Ora&—is the pritcipal matter upon the Judge to have been in acquit- 
which Magistrates can proceed in de- ting of murder, or however. inade- 
termining ‘possession -- 79 quate it may think the sentente to 
1 (20) Uncorroborated—of accomplices suf- be, correct the error or enhance 
ficient for conviction +. 80 ehe sentence e $ a i 
(21) A false statement by a witness, as to (2) In cases of land disputes the Magis- 
his position or character, ought not trate has no jurisdiction to interfere 
to be punished go severely as a false unless he ia first satisfied of the 
charge on’a false claim we 95 existence ofa dispute likely to 
(22) Comparison of signatures is one kind caftse 2 breach of the peace w 14 
of corroboration which weuld justify (3) The testimony of an afcomplice is 
a conviction on the testimony of 2 not alone sufficient for a conviction? 
single witness in a case of false— .,. 98 The corroboration must be on mat- 
See Assessors. ters directly connecting thé pri- 
See Cheating (1) soner with the offence charged ; 
' See Defamation. - and the evidence of two or more 
See Judgment. , t accomplices requires confirmation 
See Jury (3) © equally with that of one w 0 18 
Exascunation. See Culpable. Homicide not) (4) Convictions under the Police Att V 
amounting to Murder. of 1861 are appealable like other 
Estorrri. See Jurisdiction (4} convictions ` fee DB 
Evgorzan Brirish SUBJECT. : (5) The offence committed was murder 
(1) Opportunity to be given for plea of where the death of a weak half- 
being a— are starved old woman who was detect- 
(2) The mere statement of a prisoner that ed stealing, was caused in the exer- 
he is —, made before a Deputy Ma- cise of the right of private defence 
gistrate afte? the completion of thee e > by the doing of more harm than 
trial, cannot be acted on wee UD was necessary for the purpose of 
Exrortion. See Bribery (2) sudh defence že * m 88 
See Robbery (1) _ (6) Distinctions between murder and cul- 
° e pable homicide—Also between Ap- 
F. peal and Revision—Power of High 
2 . Court $s a Court of Revisions- 
Farse CHARGE. å ° Where several persons present at 
What constitutes—of offence we 32 ° an assault are not necessarily liable 
* See Evidence (21) as principals ` we 45 
Farse Evmencr. See Perjury. (7) Evidence of witnesses at the Sessions 
FORGERY. should be compared with their dg- 
(1f Procedure in case of—comnitted before positions before theeMagistrate “. 54 
a Civil Court before lst January (8) A warrant addressed to a Police Officer 
1862 . 8, 43 to apprehend an offender and to 
(2) By a person consenting to act under bring him before the Magistrate, is 
a Mooktearnamah and attaching not a “ summons, notice, or order” a 
his name in token of such consent, within the meaning of Section 172 
he does not become a maker of the of the Penal Code; and the offence 
Mooktearnamah, or a forger if the of absconding by an offender 
Mooktearnamah turns out to be -against whom a warrant has been 
forged ou 70 s0 issued is not punishable under 
š See Jurisdiction €4) that Section . E 
See Using Forged Bocument. ; Seg Murder (9) > * 


s a ‘ - * x ` 


‘Hovae-Bepaxine. 


I 


SVN ee 
Furt Benca Roxtnes.—( Continued.) 
° * (By five Judges) 
(9) The evidence of one witness uncorro- 
porated is not legally sufficient for 
a conviction o$ perjury beg 
(10) Review of judgnsent in Criminal cases 
(11\Dncorroborated „evidence of* accom- 
plices e-e Sieg: 
(12)-Power of High Court to set aside con- 
viction and @&der new trial for 
erro? or defect in summing up... 
° Gee 
Grrevors Hurt. , ° ° 
(1) Difference pdetween Sssault ande- à 
(2) Where Pome fractures have been 


caused in addition to gther injuries, . 


. the offence committed is— sia 
See Rioting. 


Firen Court. 
Q) 
(2) 


es 
owers of—as 
ower Of—to set aside convictien and 
order new tfal fpr error gr defect 
in summing up , ¢ : 


tion (1) (2) 8) 9 


See Jurisdiction á 
es 


See Murder (2) 
' Punishment for—and theft 
SeeeMurder (9) 
Hovsz-Trespass. See Bribery (2) 
Hurt. ; 
The prisoner having received great 
rovocation from his wife, pushed 
Rer with both arms so as to throw ` 
her with violence to the ground, 
and after she was down, slapped her 
with his open hand. The woman 
died, and on ‘examination it ap- 
peared that there were no external 
marks’ of violence on the body, Sut 
that there was a certain degree of 
disease of the spleen, and that death 
was caused by the rupture of the 
spteen. Herp, under the gircum- 
stances, th% the prisoner was 
guilty of causing—, and not of cul- 
palle homicide not amounting tô 
murder e 
o 


See Commitment y 
See Rioting (2) i è 


IMPRISONMENT. . 

Simple, and not rigorous—can be 
inflicted in default of payment of a 
fine imposed under Section 179 
Penal Code for refusal to answer 
a question demanded by a public 
servant ’ 

Seg Transportation (2) ® 

Inroxication. See Murder (8) 
° , See Plea (3) 

i J. 


JUDGMENT. 


° È state the evidence on which the 
‘Judge convicts aes 


= 


a Court of Revision”, ... 


23 
61 


80 


ib. 


12 


45 


80 


49 


17 
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JURISDICTION. 


e(1) The High Court has no—to guash the 
proceedms of a Sessions Judge 
' aed to declare that he dcted illegally 
in making any observations upon 
the merits of a case in which, while 
admitting that he had no power to 
interfere, he should not have passed 
any opinion upon the evidence... 
(2) The High Court cannot interfere with 
failure of Judge to convict on graver 
` charge ons 
(3) In a referred case, and not an appeal, 
if the High Court dedins a conviction 
wrong, the only course open to it is 
to annul the conviction and order 
a new trial for the proper offemce... 
(4) A former decision ima Civil sft, in 
which the issue was the®genuineness 
or otherwise ofa kubooleut and the 
Court held that it was not genuine 
but added that the pottah produced 
bythe other side was authentic, 
does not bar the—of a Civil Court 
in sanctioning a commitment for 
forgery in respect of the pottah 
(5) The—of a Deputy Magistrate compe- 


tent to try the offence charged is , 


not affected by the previous con- 
. viction of the prisoner bee 
(6) Power of Sessions Judge on appeal to 
i reverse Deputy Magistrate’s con- 
viction where no Criminal offence 
is committed e sad 
(7) Power of Deputy Magistrate to orger 
a ditch over a pathway and after- 
. wards filled up, to be opened out, 
and a wall built on it to be pulle 
down 
See Assessors. 
See Bribery (1) 
See Land Disputes. 
See Receiving Stolen Property. 


JURY. 


e 
6 
58 
76 


(1) Though the Sessions Judge ought not 
to have made any remarks as to 
what the witnesses for the, defence 
stated themselves to have heard, 

5 amount to a misdirection one 

(2) It is ho misdirection for adudge to 
iell the—that, if the prisoner could 
not prove how he became possessed 
of certain articles, it was their duty 
to convict him a 

(3) The omission of a Judge to point out to 
the—the weakness of the evidence 

gainst the accused and the “possi- 
bility of other persons being the 
guilty patties, does not amount to 


a positive misdirection. Where 
there is some evidence to gù to a—- 
the Court cannot interfere. There 
must be a misdirection or some 
. error inlaw œ» iri 
See Abetmensw(1) 
í X 
“ LM ` 
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53 


this sight error was held not to, 


56 


57 
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kd a 
Murver.—( Continued.) ase oe 


of he right of private defence 
either of person or property nor 





Š L $ 
Lagor (Unlawful Compulsory). See Amengls. 
Land Diısrbres. : e 


e In cases of—the Magissratg has no . under grave and sudden provoca- | 
jurisdiction to interfexe unless he is tion. rie . f3 
first satisfied of the existence of, a (10) A person who Qeats another brutally 
dispute likely to cause a breach and continuously so that the back 

e  ,° of the peace &. 14 _ of the victime ig reduced to a “State 
See Evidence (19) , of pulp, and yet studiously avoids 
M o : breaking a bene (the very fact of his 
: Me etek taking, such a precaution evincing 
“Misappropriation. See Criminal— deliberation) is guilty of—or culp- 
Misprrxcrion. See Jury. : able homicide ngt amounting to— 
MoorrrarnamaR, See Forgery (2) accorfing ag there mayor may`not 
Munper. ci eR a Bave been grave provocation 78 
(1) Procedure in acquitting ož— oe 2 See Full Bench Rulings (6) 
(2} Powers of High Court as to correction ° - e N 
-® of wrong acquittal of--and enhance- ie 
ment of sentence _ . ib. | New Tatars. See High Court (2) e 
~ 3) Where Capital punishmens should not Norr. See Nuisance (1) j 
be inflicted ai 20 | Nursancs. j 4 
© (4) When a Judge acquits a persoñ of in- (1)%he mere nòn-servic notice to 
' tention to kill, but admits that the «remove a—is not asuffiient ground | 
prisoner struck the dec€ased with „for the Cqurt to set aside the Ma- 
a highly lethal weapon with the gistrate’s Qerder, when it appears 
knowledge that the act was such as bat the parties did not take the 
was likely to cause death, the con- -objectioh before the Magistrate, 
viction should be for—and not cul- but admitted knowledge of he - 
pable homicide not amounting-to— 32 existence of the notice and sought 

(5) The offence committed was—when : to excuse their failure toe obey it 4 

-~ the death of a weak half-starved (2) A Deputy Magistrate should proceed 
old woman who was detected steal- - under Chapter XX C. C. P. for the 
ing was caused in the exercise of Zemoval of an unlawful obstruction 
the right of private defence, by the from a thoroughfare, and not under 
doing of mde harin than was ne- Séction 320 which relateseto dis- 

e essary for the purpos2 of such de- putes concerning use of land or 
fence ` \ . 33 water x m 5 

(6) It is not—if a person Kills another See Obstruction. - : C 
without intending to take his life See Right of use of land or water. 
and if the acts done are not such e : O. - 
as conclusively indicate an intention A . ae 
to cause such injury as was likely to Oatas. See Witness (1) 

: cause death n ... 4] | OBSTRUCTION. a g 

(7) Under the Pefial Code, no constructive The—of a drain into which: the sew- 
but an actual intention to cause ` ed complainant's premises fell, 
death is required to constitute—. e es not fall either under’ Section 
Thus when a lad of 15 years, in the  , 308¢or 320 Code of Criminal Pro- 

e heat of discovery of zhe deceased  \ ° cedure, but is matter fora Civil 
in the act of adultery, with a near suit, and injunction en 58 
relative’s wife, and without the use ø See Nuitance (2) 7 
of any lethal or other weapon, r ‘ P. 
joined that relative im assaulting PERJURY. ! 

S the deceased who died from the .Procedure in a case of—committed 
effects thereof, it was held that the before a Civil Court before Ist Ja- 
offence committed was culpable nuary 1862 A oe 

_ homicide not amounting to~ «.., 42 See Evidence (8) (16) (18) (21) (22) 

(8) Intoxication is no excuse for a man Prea. a . 
throttling to death another anda - (1) No appeal after—of guilty vw 52 
weaker man who was intoxicated (2) Opportunity to be given for—of being 
also st ze 88 a European British subject , ow. * 53 

(9) The wilful killing of a person endea- (3) Voluntary intoxication is not a valid— 
vguring to escape after having been for an offence , be ws 79 

detected in the act of Louse-break- Portce Acr (v of 1861). See Appeal (1) 
ing by night for the purpose of Porice Orricer. See Bribery Ci} 
theft, is—and cannot be considered . See Evidgnc® (2) * 7 

x to have been flong in the exercise Possession. See Evidence (19) 7 
e ei ° E ° 
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xhė ° INDEX (CRIMINAL RULINGS.) , $ 
- e 
Previous CONVICTION. . T. 3 
(1) Enhancedepunishment under Section 75 3 
Penal Code for— - * .. 66|/ TEEI. , BENTE 
(2) Records of—when to be put in n 67 Meaning of dithonest intentioh in a 
> isdiction (5 . . case gf—as defined in the Renal Code 68 
Seg Jurisdiction (5) See House-treaki 
R.* ’ e - ng. 
° Tuoroscurarrs. See.Nuisance (2) 
Recrivige STOLEN PROPERTY, ° 
f To make it lẹgal’to punish at P a TRANSPORTATION. o e 
f prisoner committed at Conacharge ® | (1) Term of—under Sections 412 and 59 
` of—, the finding Must be that the - Penal Code a. 16 
property was stolen at P. .. 49] (2) A sentence of—canhot be for less than < ẹ 
See Dacorty.- A 7 years. To bring Section 59 Penal 
REFERRED CAsgs. ? SeeaTurtstiction (3) Code into operation, the punishment 
, Review. y oe Se ` awarded.in each offencé alone must 
Of judgment*in Criminal cases .. 61 be not less than 7 years’ imprison- 
Revision. See Full’ Beach Rulings (6) ety ment. A general’ sentence of—for 
RIGHT OF PRIVATE DEFENCE, S& Murder (5) - two or more offences, when opl? 
(9) ë ` ` one of the punishments awarded is 
RIGHT OF USE OF LAND OR WATER. : 7 years’ imprisonment, iseillegal ... 44 
Application for removal of wall s.. 66 U 
See Jurisdiction (7) ® e 27 . : e 
Ruorine.® e ° 
AP ° Usine ForceED Document. 
(1) perenne and anes re Pri 19 A conviction may be had for—not- 
poy! «san ey ous Hurt ep oe ae withstanding illegality of seal or 
, (2) A person convicted of-*should not be isnature thereon 96 
convicted of Hurt œ Gri@vous ees = ; 
/ e Hurt causéd to himself we 0b. W. i 
ROBBERY. . : 7 z à 
‘(1) Difference between—and extortion ... 19 WARRANT. ` 
2) Held that the offence was—where, in A—to apprehend an offender is not an 
committing theft, there was indu- order within the meaning of Section 
bitably an intention, seconded by 172 Penal Code . 7 
an intention, to cause hurt > ... 95) Wirnuss. p : 
e e S. > (1) A~who is nota Mahomedan or Hindoo, 
pe A ought to be sworn, and not exa> 
Pees ae Criminal Breach of Trust, mined under Act V'of1840 .. 65 
Enticing or taking away with a crimi- (2) arnoa ne ig ee ci rae = b 
nal intent a wife living in her hus- S ne pang Been 8 oas ia ee 
band’s house or in a house hired by, e See pou 
him for her occupation and at his ; ee Default. 
expense during his temporary ab- WRONGFUL CONFINEMENT. 
sence, is punishable under Section . A sentence of fine only cannot be 
498 Penal Code, provided the se- © © passed under Sectitn 348 of the 
ducer knew, or had reason to know, enal Code (to extort confession, ' 
that she was the wife of the man &c:); part of the sentence must be 
e £ 3 P 
from hose house he took her... 50! 7 imprisonment eer 0 
e 
e ° ! 
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Chunder ard Sein eee a > L 
Chutterdharee Sing : ies i 
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í D erjee 3 51 
poaa Sing vs. Petumber Doss . S ° M. ; 
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Durwan Geer š -73 | Mahomed Hossein we 49 
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. Bi ` | Mohafiundo Bhundary , wae l6 
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Blahee Newaz Khan vs. Suburunissa <.. - 14 | Motee Jolaba e 66> 
Elljot ; ow 4 Mutty Khan vs. Mungloo Khansama . 50 
. Enayet Hossein we 43 - Ne 
F. ; Narain Bagdee ` . A 3 
, Fuzul Meah we 71 o. 
G , ` Oodoy Bowree œ - e 33 
Ghusoo Khan we 49 ; P S 
Gobind Neuth Rai vs. Anund Nauth Rai... 79 r : e 
Godai Raout .11, 61 | Pal Charrier °. 2 
Gođai Shek 22 | Petumber Doss | 2a a0 
Gokool Bowree Š 33 | Phokoondee : go - l 
® Goluck Chun ~ .75 | Preonath Banerjee ES . 8 
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CRIMINAL LETTERS 
d f CHER : Taa $ 
‘o. 147.—Form of Charge in cases of Griev- è property—Different degrees of abet- 
us Hurt . eee | ment to be charged separately e ., 5 

fo. 149.—Form of Charge in cases of Abet- No. 243.—Bigamy and abetment of bigamy 
ment of Grievous Hurt, and of Eidnap- to be charged separataly » 9 e td. 
ping from lawful guardianship .. 1%), | No. 246.—Intentionl omission to apprehend 

‘o. 154.—Charge to state the offence’ for on the par of a public servant bownd 
which g prisoner was lawfully detained to apprehend, how to be charged 6 
when he escaped from custody ` 2 ib. | No, 250.—False evidence, false personation 

fo. 157.—Opinion of Assessors unfiecessary for the purpose of any act or proceeding 
when prisoner pleads guilty—Form of in a suit, and Culpable Homicide bt 
charge for forgery ofa valuable secu- amounting to murder, how to be charg- 
ity - p 2 ed—Charges to Jury what te state .. id. 

To. ¥63.—Punishments for murder—Proce- No. 256.—framing of charge of Ielery of 
dure for mitigation of sentence or ib. Counterfeit Coin and of Wrongful Con- 

To. 166.—Imprisonment for default of pay- finement , \ as / 

~ ment of fine—Framing of charge for - No. 281.—Procedure bẹ Lower Courts in 
false evidence—Nature of common ob- . cases of conflicting rulings of the High 
ject of unlawful assembly to be describ- Court \ ° ow ib 
ed in the charge ... @.| No.,303.—Practice in trials regarding of- * 

To. 186.—Framing of charge for Kidnapping fences some of which should be tried by 
from lawful guardianship ww 3 by Jury and others with ‘the aid® of 

To. 187.—Verdict of Jury concurred in by Assessors wae OD, 
Judge, considered the same as verdict No..311.—Charge to name the offender 

. of Judge in concurrence with Assessors, whom the accused intended to screen 
in a District to which frial by Jury not from legal punishment—Framing of « 
extended ° we 0B, charge to enable Penal Code to apply id. 

To. 200.—@ollectors not competent tcomanage No. 313.—Knowing or negligent omission— 
estates attached by Magistrates under Charge to state nature of office held by 
Section 319 Code of Criminal Procedure 7. prisoners so as to make them public 

Yo. 201.—Ruling of a Divisional Bench of servants w «8 
two Judges of the High Cotrt, not No. 315.— Judge to record regular finding... ib. ~- 
affected by a subsequent conflicting No. 320.—About furnishing a copy of the 
decision of a single Judge coe | 2D, judgment, as well as of the final sen- 

To, 211.—Charge of Kidnapping from lawful tence and order, to applicants under 
guardianship need not state that the ~* Section 418 Code of Criminal Proce- 
Kidnapping was forcible aw 4 dure ` ae “a. OD, 

Jo. 215.—Hurt caused to each of three per- Ne, 329.—Order' as to fine illegal in a case : 
sons to be separately charged and pun- of bodily injury—Abetment of Grieyous 
ished—Charge to state common object Hurt—Report of Deputy Magistrate is 
of Unlawful Assembly in prosegution of | not legal evidegce—Intention to take © 
which Grievous Hurt was caused... ib”! . © life nøt indispensable to constitute mur- 

Yo, 225.—Charge to state offence how pun- der—Freport of Chemical Examiner to 

- ispable with which prisoners threatened Government is evidence . 9 
another in order to extort property from —_— | No. 345.—¥Escape of prisoner arrested for 

: se ne E eee a. bad livelihood td. 

Jo. 229..—Procedure when prisoner pleads air 5 
not guilty to graver oa ahaa. and ‘| No. pi rasa asc of charge fot theft in a 
guilty only to minor offence charged ... db. uilding— Previous conviction net to be 

Yo. 238.—Sessions case to remain on file charged, but to be brought forward 
until re-apprehension and trial of escap- - after conviction we l0 
ed prisoners . «- 7. | No. 366.—Absence Of principal witnesses 

Yo. 242.—Grievous hurt and causing dis- for the prosecution, no ground for dis- 

— appearancegof evidence—Conversion of charging the prisoner—Adgitional sên- . 
theft into dacoity—Receiving stolen tence i w ib. 
` . ` 
e E e e e 
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o. 1.— Holidays for 1866 ses 
9. 2.—Preparation of the Registration Me- 
oranda s ene 
o. 3.—Three Chiefs of Mahomedan Eeligi- 
ous Institutions exempted from personal 
attendance in the Civil Courts 
o. 4.—Drawing attention to Circular No. 2 
of 1865 calling for Annual Statements 
regarding Stamp Fees and the expense 
to Goverment for each deserfption of 
Gourt e aoe 
o. 5.—Salaries of Nazirs of Civil and Reve- 
ue Courts how to be exhibited in the 
Quarterly Returns see 
o. 6.—Destruction of old Records of Small 
Cause Courts after final execution of 
Decrees ae 
o. 7.—Explanation of Circular No. 34 of 
1865 calling for Return of original suits 
disposed of, and of Stamp Duty levied 
on their institution during March 1865 
‘0. 8.—(Cancelled. 
‘o. 9.—Rates of Prmting executed at private 
Presses—Inderlts for Stationery sei 
. 10.—Calling for information regerdin 
amount of Stamp Duty, levied on institu- 
tion of suits and total aosts of suits 
o. 11.—Grant of half-pay to Peons while 
sick in Hospital or receiving Medical aid 
as out-door patients of the Hospital ... 


l 








eee 


a. 


CIRCULAR ORDERS. 


r 





° 
ib. 


1 | No. 





129—Amount of Stamp Duty refunded 


under Note (F) Articlé 12, Schedule B. 
Act X of 1862 e 


No. 13.—Enrolment of Pleaders in-the Civil 


ib. 


ib. 


ib. 


5 


No. 14.—Exemption®of Zi 


No. 


Courts ce * ’ oo 
indar of Soosung 
from persofial attendance in Civil Courts 


. 15.—Enrolment of Mookhtears under 


Act XX of 1866 


. 16.—Transmission to Courts of first 


instance of judgments of Appell@t 
Courts in cases of reversals, &c. 


. ee Bees Ct ange remuneration of 


extra eons by Civil Judges fpr ghe ser- 
vice and*execution of processes on spe- 
cial occasiqns one 
19.—Duty of Adminstrators under Act 
XL of 1848, othey than public Curators 
and others appointed under Section 10, 
to keep accounts e 


. 20.-Explanation of Circular: No. 10 re- 


garding amount of Stamp Duty levied 
on institution of suits and total costs of 
suits, and further call for the Statements 
therein required 


. 21.—Deduction of probable payments 


of Aptil 1867 from the Budget -Grant 
for 1866-67—Explanation of the head 
« Allotment” at foot of Monthly Con- 
tingent Bill i oe 


40 
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_ + CRIMINAL CIRCULAR QRDERS. , 








No. 1.—Mode of Commitment in cases of @ | No. 4.—Information gealled for of Value of: 
European British Subjects and Native . Stamp Fees realised on papers filed in ° 
Subjects together charged with an offence 1 Court during 1859 per 22 

No. 2.—Convictions under Act V of 1861 No. 5.—Form of chagge for Murder—Denial 
appealable « . OD, of exceptiens, in what casés.necessary,,, ib. 

No, 3.—Form of charge in Cornmitments for -e 


giving False Evidence 
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SMALL CAUSE COURT REFERENCES. R 





Dwarkanath Moitro vs. T. J. Kenny. 








Mr. John J. Doyne vs. Whoodee Ram Mundul. 


Limitation—Pleaders’ Fees’ . 1 | Estoppel—Statement in verified plaiht .. 15 
Mr. T. J. Kenny vs. Kolum Mundle. Mothooranath Dey vs. Gopal Roy. 
Jurisdiction—Damages—Costs—Seztion 15 Suit on contract compoufiding an sAssault— 

Act XIV of 1809 êh. Mahomedans ° 16 
Nobin Chunder Mozoomdar vs..Mr. TJ. Kenny. Reverend Mr. Brice vs. My. Tookood, 
Limitation—Servants’ wages—Admission ... „Jurisdiction (of Small Cause C8urt)—Use of 
Nobin Kalee Debeå vs. Bindoobashinee Debea. land—Damagé&s—Rent 18 
Jurisdictioa—Suit for Maintenance sx 5 Dwarkanauth Kooree vs. Anundo Chunder 
Edward Dubois de Saran vs. Hurrisl: Chunder Sannel. 

Biswas. Suit against defaulting witness in Civil Suit 
Wainesses (Recovery of expenses o-)_ _. 6 — Onus probandi—Øamagts ib. 
Suroop Chunder Patre vs. Jadoo Moytee. Anund Chunder Mozoomdar vs. ‘Goburdhun 
High Court (Power of—as to quesziogs sub- Khane 

mitted for its opinion) 7 | High Court (Powers of)—Questions arising . 
Shumboonath Biswas vs. Kisto Dhun Sircar. out of execution of decree . 19 
Limitation-—-Deduction on accouns of pro- Deris Keeffe vs. Liset Christie. 

secution of Appeal -- 8 | Jurisdiction (of Small Cause Courf)—Actions | 

Mr. John Doyle vs. Mundaree Mundul. of debt against» European soldiers and” 
Breach of Indigo Contract—Stamp-Duty— their Natives wives. 21 


-. 10 


Damages (Mode of estimating} 
Hobeebo Sobair vs. Meer Hossein Ali. 
Registration—Agreement under Section 51 
Act XVI of 1864 how to be rzcorded— 
Evidence (Proof of Registrar’ s signature 


not gecessary) we 14 


Doorga Churn Bhuttacharjee vs. Sfoshee 
Bhoosun Mitter. 

Mourosee Lease by guardian of minor—Re- 

covery of consideration—Fraud—Evid- 


ence en 028 
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RECORDER’S REFERENCE. 
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— —— 
Government vseRamasawmy. Py 
A Form of charge of murder—Time fot techni- i ‘ 
cal objections to Criminal charges 1 
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WASTE LAND COURT REFĘ RENCE. 


Taranath Dutt vs, Te Collector of Sylhet. , 
Time for instituting suit under Section 5 Act 











e XXIII of 1863 (not E ae 
, lutnamah (Effect of filing) BR, a an 
. ° < P 
e é e A . * e 
°. 
b e 
(] . i i e z 
° e 
e 
LJ j s 
e 
° Sa 
e 
e e e 
° ° 
e ° A 
e e 
e e 
° ø è e 
À’ . 
I 
e 
a a 
Ps LJ 
@ e 
. 8 $% 
e LJ 
s o 
e e e 


. RULES OF PRACTIEER. 
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R A 
Rules adopted by the Sudder Court on the Rules for Pleaders and Mookhtars in Mofussil 
28th October 1859 . 1 Courts (Regulation Provinces) we 9 
Rifles adopted by High Court on j Ist “May Registration of Special Appeals wy 15 
` 1863 «+ 5} Pleaders’ Fees ° a 1D, 
Rules adopted by Migh Court, on n 21st June e Sop A: P 
1865 we 8 e ; ‘ 
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. LETTERS PATENT, " 








Letters Patent of the High Court of Judi- Despatch from the Secretary of State for 
e cature at Fort William in Bengal, dated India to the Governor-General of India 
28th December 1865 bes = in Council . sia, 9 
Rules of Practice of the High Court of 
s aoe : Judicature at Fort William in-Bengal... 11 
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bs INDEX. -7 *. 
(PRIVY COUN€IL RULINGS.) 
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A, 

ABATEMENT or Suir. See Execution af Decree. 
Account-Booxs. See Evidence (2) (6) 
Accounts. See Payinership— : 
ACKNOWLE@GMENT. . s 

Whé@re an action is brought for a cer- 

+ tain’sum® on failure of plaintiff to 

prove his entire claim, judgment 


a may be given for a smaller amount 
: in accordance with the—of the 
defendant ¢ 4. 58 
Apmussion. See Acknowledgment. 
ADOPTION. 
(1) Possession under an—of no avail if 


the—fails _ .. 69 
(2) In Bareilly the authority of the hus- 
band essential to validity of an—... 
(3) According to Hindoo Law, an adopted 
son succeeds not only lineally, but 
also collaterally, to the inheritance 
of his adoptive father’s relations ... 
(4) An—made by a Parsee just before his 
edeath would render improbable the 
execution of a will a short time 


ib. 


100 


previous thereto a 102 
(5) As Dhurm-putr and as'Paluk-putr ... 2. 
(6) Evidence to prove— .. 109 


See Succession, 
AGREEMENTS. 
Two—entered into by the same par- 
ties on the sarge day, one providing e 
for a conditional sale, and the other 
reducing the plan of conditional 
sale to a mortgage, were held not 
e tobe inconsistent, so as to make 


the second an invalid instrument... 117 
APPEAL. ers . 
(1) Consolidation of suits for the pugpose 
of—to the Privy Council we 84 
(Z) Omission to — against interlocutory 
order of remand for re-trial on pro- 
duction of mortgage accounts 47 
(3) Regarding costs 59 
See Arbitration (1) 
See Costs (3) . 
See Privy Council (3) (4) 
ARBITRATION. . 
(1) In appealing to set aside an award of 


arbitsators which the appellant con- 
tends is not binding upon him, he 
is not bound to appeal against every 
interlocutory orgler which was a 
° step in the proceduregthat led up 
to the award 








AnsitraTion.—(Contitued.), ~ 


(2) Both the CSde of Procedure and the 
Punjab Code require the cohsent 
_ of the parties to a ref€rence to, and 
the appoifitment of, arbitrators 

(3) A party, by appearing before arbi- 
trators appointed without his ton- 
sent, and in spia of his repeated 
yemonstrances, does not forfeit his 
‘right to question th validity o 
their award e toe 

ATTACHMENT. See Damages (1) (2) 

°B 


ib. 


ib. 


Barranca. See Evidence (6) - 
Birr. See Misjoinder. ° 


C. 


Compromise. See Limitation (4) 
Consozmpatrion or Surrs. See Appeal (1) 
CONTRIBUTION. See Joint Hindoo Family. 
Costs. j 
(1)0n an appeal by defendant against wher 
the suit was decreed in the Court 
of first instance, which decree was 
affirmed on appeal by the Sudder 
Court, the Privy Council held that 
the plaintiff had not made out his 
case below, and reversed the judg- 
ment, but awarded to the defend- 
‘ ant—in the first Court only, and 
_ ' not in either of-the Appellate 
Counts, on the ground that the 
° plaintiff, as respondent, was de~- 
fending the judgment tee 
(2) Practice of Privy Council as to 
appeals regarding—. Section @ 
æ. „Regulati8n ÍI. 1800, Bombay Code 59 
(3) Privy Council will disallow all—for 
papers unnecessarily included in 
printed transcripts sent from India 63 
(4) How Privy Council dealt with—in a 
casein which there was delay in 
suing and which was attended with 
. a considerable degree of,suspicion 77 
See Damages (3) 


. D. 


33 


- 
DAMAGES. : 
(1) Claim to—not barred by reason of re- 
sistance of unlawful attachment .... 91 
(2) When ordinary—may be recovered on 
. failure to prove special—, So. i. 
(3) Where the Privy Counc?! assessed $- 
themselves with costs in proportion ib. e 


© 
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See-Joint Hindoo Family. \ 
Seg Zemindar. 


Decre&. See Execution of—. j 


See Reversal of — 


' Duzess. See Onus Probandi (2) 
@ 


e.’ 
ENAM GRANTS. eè 


e 


EQUITABLE MORTGAGEE. , 


E. 


e 
Cannot deprive the Meymoodars ôf 
their hereditary rights e. 121 
See Limitation (7) 
See Mortgage (7) 


Equity. SeeNatwal~ 
Error. „See Plaini. o 
~ESTOPPEL, 


Unsuccessful application to intervene 63 
See Statement. S 


EVIDENCE.’ ’ 
(1) Test in cases of conflicting— . 26 
(2) Production of aggount-books ow. 29 
(8) Alterations in instruments e .. 53 
. (4) In considering a case upon—, aH the 
presumptions for or against should 
be received in connection with the 
oral or documentary—, wee 55 


(5) Long possession prima facie~of title ‘69 
{6) Duty of Budder Court, under Section ~ 


(7) The’ observation that the—of a wit- 


EXECUTION or DECREE. 


16 Regulation VE 1793, to have 
used the—supplied by certain origi- 
ial account-books, or to have ascer- 
tained that the sum mentioned as’ 
the balance due ona partnership 
“ account subject to certain objec- 
tions, was a balance due without 
objection 76 
ness proves too much is not re- 
butted by the suggestion that it can- 
not be supposed that the witness was 
suborned, for, if he was possesses of 
common shrewdness, he would not 
have overdone the thing gnd thus 
have given rise to such an objection 427 
See Adoption (6) 5 
See Onus Probandi (3) ° 


' When—in a suit fails or is set asjde 


` 


and the proceedings regarding that 
execution are taken off the file, the e 
whole suit is not necessarily» dis- 
continued thereby, nor are tht fur- 
ther proceedings for the. same pur- 
pose to be considered as taken in a 
new suit 


eee 


F. 


Forman Turerrory. See Limitation (4) 


Fravp. 
= 


Grrr. 


v 
poe Herdprrary Orfrces, 


See Mortgage (6) (6) 
See Onus Proband? (2) 


G. 


See Widow. 


H 


See Enam Grants. 
See Limitation (7) 


INSTALMENT. 
INTERLOCUTORY ORDER. 


‘| Hinpoo. Law. 
2 


z 


The presumption of—is thgt property, ẹ 


not shown to be separate is joint. 
Whegpan elder brother is long 4n 
the management of the joint estate 
and in the receipt of the collections 
from it and is accountable for them 
to his younger brother, ‘if thé 
` monies employed in the purchase of 
certain talooks formed part of those 
drawn fronr the joint estate, thee 
younger brother, on a re-union, is 
entitled upon the general principles 
of—and independéhtly of the ex-. 
press provisions of any deed of 
agreement executed between the 
parties, to shage in them as geqtisi- 
tions inade by'the use of tle joint 
funds e see 
See Adoption. 
eee Onus Probandi (4) 
ee Widow. ~ I g 
® 


` 


I. 
See Sale (2) 


Order remanding a suit for re-trial on. 
production of mortgage accounts... 


_ See Appeal (2) a 


See Arbitration (1) 


Inrervenor. See Estoppel. 


Issues. 


Jort Htwnoo Famy. 


JUDGMENT. 


See Remand. 
eJ. ; 


There being disputes in a—with re- 
spect to the property acquired by 
the father, the parties agreed to 
refer the matter to arbitration ; and 
while the arbitration was still pend- 
ing, certain agreements were en- 
tered into by ewhich the parties 
agreed to pay’ their equal propor- 

~ tions of a joint debt effected- on the 
common family property, and that 
the payment under this agreement 
should uot be delayed by any divi- 
sior’ of the family roperty, or by 
ethe settlement of the debts due to 
the family. Herd that the parties 
were bound by the’ agreement te 
contribute towards payment of the 
debt in equal proportions according 
to the interest they respectively 
had in the family estate ee 

See Hindoo Law. i 

\ Duty of lower Courts to pronounce 

apiiort on all important points 


K. 


- 


KARARNAMAH. See Agreements. 


Legacy. See Sule (5) 


eL. 


39 


63 








LIMITATION. \ 


1) A suit for rent is barred ynder Clause 3 
Section 3 Regulation II. 1805 against 
a person who has beenSSby himself 
or by those under whom*he claims, 
in peaceable possession without pay- e 


, eommencement of tbe suit. That 
Clause takes away from the Courts 
all authority to take cognizance of 

e any suit whatever if the cause of 


action shall have arisen 60 years 
before the, institution of the suit ; 
it precludes all enquiry „into any 
original defect in the title under 
. which th posséssion commenced, 
awd makes it unavailing to show 
tifit the possession commenced 
under a %rant made null and void 
by, Regulation XIX. 1793 a 
@) Under the Punjab Code, and before 
Act XIV of 1859 took effect in 
Oude, letters offering topay a 
debt by instalments and praying to 
be excused from the payment of 
interest, are an ample acknowledg- 
ment of the debt to save— 

(3) Under the same Code, payments mad 
by an agent upon account, and con- 
tinued monthly for several months, 
ought to be regarded as tantamount 
at least to, if not correctly describ- 
ed as, arunning account, and are 
therefore parte payments which 
emount to “a partial satisfaction 
of demand” wheréby the period of 
—is renewed cat 
(4) Offer of compromise, and residence of 
defendant in Foreign Territory, do 
not bring plaintiff within the ex- 
ception in Section 13 Regulation I. 

1800, Bombay Code . 
(5) The nullum tempus 
tion 8. Regulation II. 1805 does 
not apply to a case where the occu- 
pant was not a mortgagor or depo- 
e  sitary otherwise- than as he was 
subject to pay a portion of the pro- 
ceeds of the property tf another 
during his lifetime e. 
(6) Under Section 18 Regulation II.°1803 


ment of rent for 60 years before the » 


1 


ib. 


Clause of Sec- y 


~ and Regulation II. 1805 we 95 
(7) Claims by Meymoodars to recover ar- 
rears of village dues vee 121 


Loan. ° See Zemindar. 
M. 


Marnrenance. See Limitation (5) 


Mesye Prorirs. . 

(1) Decree of Sudder Court estimating the 
amouat of—from the average of 
two preceding years as ascertained 
in a former suit (the evidence in 
the present suit,being unsatisfac- 

° tory on both sides) upheld 

e 


vee 125 


Í Mesne Prorrrs.—( Continued.) © `, 


MISJOINDER. Pe 


Moeutan Dues. 
MORTGAGE. 


(2) The Couré cannot, give more—thay is 
claimed, although a greater amount 
may be proved re 

See Mortgage (2) , 
A suit by a zemindar for possession 
of lands and fof arrears of rent or 
those lands under a kubooleut given 
by the defendant, and to have it 
declared that a Bhakee Birt tenure 
set up by the defendant is a fabri- 
cation ang void, is not myltifarious, 
or bad on theground of—of causes 
of action. In such a case all the 
distinct’ portions of the plaintiff's 
claim flow from, support, and have 
arelation to and connexion with 
his proprietary title which he seeks 
to confirm and hich prima facie 
entitles him to the collections 

See Sale (3)e ` 
e 

(1) Law of Foreclosure'jin Bengal ex- 
plained bd eee 

(2) Suit by purcheser under deed of con- 
ditional sale for possession and mesne 

rofits of the mortaged premises of 
which he is already in possession 
under a benamee lease to his $on... 

(3) Production of accounts by mort- 
gagee in possession 

(4) Effect of a foreclosure decree in Su- 


` 
xis 
ry 


I . : 
w INDEX (PRIVY COUNCIL RULINGS.) 
° Ld / 
e . e 


127, 


55 


47 


ib. 


preme Court in a—suit betweepe 


Hindoos tee 

(5) A suit for redemption and for posses- 
sion instituted many years after a 
fraudulent sale for arrears of Reve- 

1 nue is not karred by Section 24 
e Act I of 1845’ tee 

(6) A fraudulent purchase by the mort- 
gagee in possession of the mortgaged 

° estate at a sale for arrears of Reve- 
nue, will not defeat the equity of 

= redefnption . ; 


© (7) To entitlea person to claim as equit- 


e able mortgagee, itis not sufficient 
to show that he paid off the original 
—, but also that it was his ow? 

*money that was paid, and that he 
Was to standin the position of the 
original mortgagee 

See Agreemenis. 

See Appeal (2) | 

See Interlocutory Order: 


Mouxtiranioosness. See Misjoinder. 


N. 


NaruraL Equity. 


Principle of*-not applicable in the 
case of a reduction in the stipends 
allotted to the younger children of 
a deceased Zemindar consequent on” 
the sale of portion ofthe Zemindary 
not occasioned by bad seasons g 
acts of God or neglect on 

e e 


83 


ab. 


ib. 


124 


Cad 


98° o 
e 


- 


q : e ` l 
'® Ixiv i INDEX (PRIVY COUNCIL RULINGS.) -' 
\ ' ° - 9 


aa 0.. 
, Onvs Prozannpr. 


REGISTRATION. i 


Presumption from—and non—under 





(1) OF title to land in-a purchaser a Y ‘Section €0 Regulation "XXXVII. > 
(2) Where an appellant alleges that a Ra- 1793 = es! 26 
zeenamah was obtained from him RELEASE. ` ? { 
i . by duress or fraud : © 25 Case dismissed, because the Privy 
(3) Where an appeHant complains that $ Council upon the evidence econsi- 
œ° . he had not ag opportunity of giv- e dered that the general—set up by 
ing his etidence to the Court bee the defendants could never* have 
low -7 - es ib, been contemplated by the parties to 
(4) On the party seeking to except any ` operate as az-of all demands ... 112 
; property from the general rule of Remanp. : 
partition accorging to Hindoo Law 67 For trial on proper issues on the merits 68 
(5) Jn suit, By pufchaser at Mle for arrears . See Interlocutory Order. 
of Revenue for fents and profits of Rent. Sev Limitation (1) 
uncultivated land brought into cul- See Misjoinder. 
tivation ô .. 80°) Resrpence In: Forrien TERsITORY., See Limi- 
` . : tation 44) $ : 
ParrRrs.® See Privy Council (5) Resistance. See Damageés dy , 
Parririon. See Onus Probandi (4) r REVERSAL OP Dzcees. See Privy Council. 
PARTNERSHIP Accou See Evidence (6) s . 
Pirar Tax: o EN iia: : 7 
Compensation jn lieu of—at Gya. SALE. ® M : ; 
Government system of accounts (1) Of an estate in execution of a decree, 
not to prejudices private rights of under Regulation XX. 1795 7 
. parties - . l4 (2) Ofa monthly instalment of Revenue 
Paint. $ for arrears before the close of the i 
in—cannot bar relief : - ear s AI 
ore z =e eee 47 (3) Kaf Mogulan dues by a Mahomedán 
PLEaDiNe? i widow annulled as made without 
. Where a plaintiff on certain alleged roof of power to sell .. 6l 
facts seeks relief and is -unable to (4) Effect of a deed of—in execution of a - 
obtain a trial of the facts by reason decree, though not strictly of a com- 
<._ of certain conclusions of law which plete and final character, yet if 
` S= the Judge forms on the case in its genuine and dğly attested _ . 111 
then condition, the Courts are ;|- (5) A seizure and—by the Sheriff of the 
bound to proceed upon the facts ~ account of a legacy under a writ 
as stated by the plaint and upon against the executor, declared in- 
the assumption of the truth of valid in the absence of proof of pay- 
those facts ~ wa. 83 le ment extinguishing the legatee’s in- 
Possession. See Evidence (5) ° terest ‘ ... 126 
oe o — See Adoption (1) See Agreements. 
Presumption. See Registration. a $ See Mortgage (5), 6) 
Privy Count, See Natural Equit 5 
¢ (2) Practice. of—in reversing decrees of ` See Onus Probandi (5) 
Lower Courts.on questions of fact * 3| SECURITY. ae ss 
(2) Consolidation of suits for the purpose A—voluntarily signed, existing upon 
- of appeal to— °. 84 the record, and never taken ofi’ » 
(8) Practice of—in -cases of appeal from y the die, is a valid and subGist- 
concurrent judgment® ... 58, 57, 99 ing—. The intentions and motives 
(4) Practice of—as to appeals regawding ef the obligor in giving the—must 
costs > we 59 be judged by what is mentioned © 
(5) Inclusion of unnecessary papers in in the instrument. , The acceptance 
transcripts sent to—from India’... 63 of the separate—of one surety is not 
(6) Practice of=-as to judgments from invalidated by the acceptance of 
Courts in India, as declared ina separate securities of five other 
suit by a Mahajun or Native Banker +77 sureties + 129 
(7) How—dealt with costs in a case in Surrirr. See Sale (5) 1 
which there was delay in suing and STATEMENT, i 
.which was attended with a consi- Of fact, by,a Court conclusive wee 58 
qerable degree of suspicion wes, dh, | SUCCESSION, 


. See Damages (3) 
R. 


Razin San. o Ses Onus Probandi (2) 
“Reprfirtion. See Mortgage (5) (6) 


4 
. 
t. 


Accprding to Hindoo Law,, a person 
cannot succeed as the adopted son 
of a'daughter, who has brothers 

- alive, and who cannot be an ap- 
pointed daughter if she kad bro e 
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abar to the prosecution ofa—in heirs, by a wussentnamah or deed 
. a Zillah Court intended to be sim- of sale „132 
ply in furtherance of and supple- See Saleg(S) SOT at Je 
mental to the—in the Supreme . è : 
Court soe va. 83 | Winn. See Adoption (4) . 
See Abatement of— i ° 
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The Ge ehy Reporter, 


APPELLATE HIGH COURT. ’ 








The 4th January 1866. 


e Present: i 5 
The Hon’ble L. S. Jackson and J. B. Phear, 
Judges. 


Sale of lands for arrears of Revenue 
—Object of Section 54 Act ME of 
1859 as to encumbrances — Onus 
probandi. 


Case No. 2512 of 1865. 


. 
SpecialeAppeal from'a decision passed by 
Mr. A. Pigou, Judge of Hooghly, dated 
the 29th June 1865, reversing a decision 
of Moulvie Nazirooddeen Mahomed, 
Principal Sudder Ameen of that Dis- 


trict, duted the 28th November 1864. , 


Monohur Mookerjee (Plaintiff) Appellant, 


lė VETSUS 1 


Joykishen Mookerjee and others Defendants) 
Respondents, s 


HFR. T. Allan and Baboo Bamachurù 
, Banerjee for Appellant. 


Baboos MMohendro Lal Shome and Banee 
Madhub Banerjee for Respondents. 


The object of Section 54 Act XI of 1859 is to pro- 
tect, not every encumbrance which mey be set up, but 
only bonå fide encumbrances executed in contemplation 
of an impending sale, or in fraud of a possibie purcha- 
ser. Where surrounding circumstances suggest. such 
creation, it is for thé party setting up the encumbrance 
to establish its bond fide character. 


ky this case a share fh a joint estate, con- 
sisting of a specific portion offund, had keen 
separated from the dtate under Section 11 


Act XI of 1859, and, default, in the pay- 
ment of the Governmess Revenue having 
occurred’ was-separately sold, under Section 
13 of the same Act. The plaintiff, who 
purchased, sought to obtain immediate (Aas) 
possession of a pie® of land comprised 
within the “portion sold, but was met by an 
allegation of mokurruree lease, granted by the - 
defaulter to his son some months before the 
sale, which lease was said to be protected 
under Section 54 of the Actcited. Plaintiff 
impugned the lease as collusive and 
fraudulent, and sued for possession of the 
ground. The Principal Sudder Ameen jeho 
tried the suitin the first instance, being of 
opinion that the lease was of this cha- 
racter, decreed to set it aside ; but, having 
referred to the object to which the land had 
been dgvoted, further decreed that, on pay- 
ment by the defendant of an enhanced rent, 
the land shquld be left in the condition in 
which it then was. 

. The Zillah,Judge in appeal, finding the 
leas® to have’ been really executed by the 
defendant Joykishen, and, observing that it 
was for the plaintiff “to prove his pleas of 
coljision and fraud and antedating,” ede- 
cided tft no seh proof had been afforded, - 
and reverSed the decree. 

Mr. Allan for the plaintiff (special appel- - 
lant), having to deal with this positive 
finding in a matter of fact, has had some 
difficulty in'making out a case on which 
a special appeal would lie. : 

We are of opinion that, by a slight shift- 
ing of the burthén of proof, the Lower 
Appellate Court has departed from the prin- 
ciples on which this case sheuld have been 
determined ; and that a rigid adherence to 
those principles is absolutely ngcessaty for 
the purpose 


Sale Law. sa 


1 of preventing “serious frkuds © 
under the operation of this portion of the ° 


not 


( pT G 
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Section 54 Act XI of 1859 was to protect, 
every encumbrance. which might be 
set up, but only bqné fide encumbrances 
executed in contempMtipn of an impending 
saleWor in fraud of apossible purchaser ; and 
that, where surrdunding circumstances sug- 
gested such creation, it would be for the 
party setting up. the encumbrance to es- 
tablish its bond fide, character, which he 
could readily doeif it wee really of that 
complexjon: 

Applying these pihini to the present 
case, the Courts below should have enquired? 
into the, following points :— 

lstekf—Was the pottah Joykishen’s 
deed ? é ; 


eP 
2ndly.—Was it executed, at the time 
stated, bond fide, with the intention of im- 


mediately passing a substantial interest to | 


the lessee, his son ? ` e 
3rdly.—Was this assignment thtended- to 


-operate in fraud of a foreseen possible 


auction-purchaser ? 
Anotlfer point appears not .free from 


- doubt, and, therefore, calling for enquiry, 


namely, 


Athly.—To what extent, looking at Joy- 
kisMn’s relations with hie: co-sharers, could 
this pottah constitute an encumbrance on 
the plaintiff’s purchase within the meaning 


, of the Act? 


Now, looking at the relations of all 
the parties to this suit, and to the cOatinual 
occurrence in this country of family 
arrangements made for the purpose of defeat- 
ing the legal consequences of acts and omis- 
sions, ‘we have no hesitation that there wer 
points on which it was for the defendant to 
satisfy the Court, in other words tBat the 


' bughen of proving the bond fide encum- 


brance lay on him. The J¥dge, onhe ofher 
hand, we think, as contended by Mr. Allan, 
finding a mere factum of a pottah, has 
thrown it entirely on the plaintiff to prove 
the fraud., It seems to us more than pro- 
bable that, if*he had looked at the case in 
the light ip which we now set it before 
him, he might have come to a different 

egnclusion. At anyrate ,it will be his duty 
now attentively to re-consider the case in 
that light. |, 


We, thergfore, reverse the decision of the 
Lower, Appellate Court, and remit the case 


ə wit¥ directidns to re-hear it as above indi- 
ps: 


cated. The costs will be costs in. the 
suif < Š 


o Present : . 


The Hon’ble C° B. Trevor and G. Campbell, . 
A Judges. | 


Wiinors—Section 2 Regulation KRW. 
1793—Proprietors of estates pay- 
ing Revenue to Government acces: 
saries— Power -of Minor to aut 
ize third party to settle an fo- 
count. 


- Gase No. 300 of 1865. 


Regular Appeal from q decision passed 
-by the Judge of Dacca, datyl the 12th 
August 1865. 


Bykuntnath Roy Chowdhry (Defendant) 
Appellant, 


e On 
VETSUS 


\ 
Mr. N. P. Pogose (Plaintiff) Respondent. ` 
Baboo Sreenath Doss for Appellant. . 


Mr. C. Gregory and Baboo Dwarkanath 
: Mitter for Respondent, . 


> Suit laid at rupees 3,801-9. 


Section 2 Regulation XXVI. 1793 extends the 
term of minority of proprietors of estates paying reve- 
nue to Government, deo the end of the 15th to the end 
of the 18th year; in respect of all acts done by such pro- 
‘prietors, both as to matter connected with' real estate, 
and matters of personal céntract, 

Minors have a qualified power of contraeting, and an 
implied or express contract for necessaries is binding 
absolutely on à minor, 


As a minor cannot himself, by reason of insufficient 
capacity for business state and settle an account so as to 
be bound thereby, so neither can he authorize another 
party to do for him that which he cannot do himself, 

. Tue plaintiff in this suit, Mr. N. P. Pogose, 
stes the defendant, Bykuntnath Roy Chow- 
dry, a zemindar of Zillah Mymensingh, for 
a sum of money due on three bonds executed 
by him: one for 1,450 rupees dated 6th 
Aghran 1260, another for 550 rupees dated 
30th Aghrdn of that year, and a third for 
250 rupees dated 29th Pous of the .same 
year, and for 680 rupees under an account 
stated and signed by Bindabun Chuffder 
Mojoomdar, the gomashtah of the defendant. 

The plaintiff alleges that, in consequence 
of disputes between the defendant and his 
mother, regarding the property left by his 
.pfather, Gokoolnath Roy Chowdhry, having 
risen to a, great height, he left his house 
and went to Bagoonbary to secure the assist- 
ance of Khajah Abdool Gunee, the zemindar 
of Baliati, and several ‘other persons, re- 
sidents of Dacca ; but, having failed in all 
these places, he, elefendant, with Binda- 
bun Chunde® Mojoomdar, his well-wisher 
Prannath Gossain, | and his spiritual - guide 


i Cil 


1866.] 


THE WEEKLY BEPORTER, 


Rulings. . 








Isfurchunder Gossain, cametto him, plaintiff, 
and mede him many intreaties ; that upon 
this, he, without taking any writing from 
him, but, merely out of kindness to him 
whom he thought a man of noble descegt 
laboring eunder difficulties, assisted bim ; 
that the amount claimed was spent for’ his 
maintenance and other useful purposes, and, 
as He, plaintiff, cannot recover the sum in 
any other way, pe brings the ‘present 
action. . 

The defendant in his statemenf avers that, 
luring his minority, he, ia consequence of 
misunderstendings with his ‘mether, went to 
Dacca ; that, after he had arrived there, 
plaintiff persuaded him to carry on law- 
suits with his mother with a view of forward- 
ing®is own ends, and procured hjs “signa- 
ture to certain bonds ; that, when Ke signed 
them, he was a minor and incapable of under- 
standing the effect of what he was doing, 
and therefore cannot be liable under them ; 
that Bindabun Chunder Mojoomdar was ne- 
ver his servant, but a creature of the plaint- 
iff, and plaintiff could obtain from him any 
account he pleased ; that on no account can 
he be justly made liable for -the present 
demand. 

The Judge of Dacca, who tried the case, 
remarks as follows :—*‘ The execution of 
“ the bond has been proved by the evidence 
k of the witnesses. They were also ad- 
“ mitted by the defendant himself before 
“the Magistrate, and their execution is 
“not now denied, the only plea being 
“minority at the time -of their execution. 
* The plea is whollye untenable. The ade 
for a Hindoo male to emerge from minor- 
“ity as regards Civil liability (with ex- 
“ ception of the charge of a‘landed estate 
“ paying revenue to Government) is 15 
‘ years, and it is scarcely prefended that, 
‘ the defendant was not more than 1$ years 
« of age ai the time he executed these bonds 
“aMi received the money from the plaintiff. 
‘ The evidence of plaintiff’s witnesses proves 
‘that defendant was over 15 then, and the 
* jumno putro said to have been drawn out 
‘© at the time of his adoption places it beyond 
‘ doubt, copy of it having been placed for 
“ the defence. 


“In respect of the money due on the 
“ account for which there is no bond, I do 
“ not consider that the plaintiff has shown 
that Bindabun was authorized to sign any 
“ acgountso as to make*it binding on the 
“ defendant, but I do thifk that {he 
‘evidence in suppoft of plaintiff's. case is 


“ sufficient to *prove that the money was 


3 


) 


“ advanced by the plaintiff, and that the , 


« defendant is liablè for it. 
“ was summoned by theeCourt to give evi- 
dence, but refused éo “attend, alleging that 
“he was afraid of being arrested undér a 


e‘ decree against him by another party. 


t There is no question raised by the defence 
“regarding any item in the account which 
“ is contested only one {he same ground as 
“ the bonds, viz.®minority; and that it was 
“ signed by Bindabun whois alleged to be a 
“ servant of plaintiff instea@ of defendant. 
& This man gave Ifis evidence in a straight- 
“ forward manner, and produced his sunnud 
“of appointment in defendant’s service ; 
“ whilst it seems to me thgt the evidence of 
“ the wit@esses for the defence brought to 
“prove that Bindabun was ‘a servant of 
e 
“ Pogose, the plaintiff, seemed open to grave 
“suspicion, Being of opinion, therefore, 
“that the ‘defendant is not protected by 


The defendant - 


“minority, I decree the suit for “the princis . 


“palin full with ‘interest on the amount 
“ covered by the bonds, and costs, with in- 
“terest on the total amount of the decree 
‘from this date.” 

From the decision passed by the Judge, 
an appeal has been preferred to this Cort 
by the defendant below. He has urged the 
very same points which he has urged unsuc- 
cessfully in the Court of first instance. 
The defendant is admittedly a proprietor of 
an estate ‘paying revenue to Government, 
and he admittedly had not reached the end 
of his eighteenth year, and was, in fact, a 
little over 15 years of age when he executed 
the bonds on which the present suit is main- 
ly based. he question then arises, is he 


bound by his {cts; or, in other words, do. 


the terfas of Section 2 Regulation XXVI 
of 1798 extend the period of minority ein 
the®casee of proptietors of estates generally 
to the entl of the eighteenth year, and 
prolong the period of legal non-liability in 
all matters to that age; or, as held by the 
Judge, do they merely extend minority in 
matters connected with thé minor’s real 
estate, leaving him im all matters,of personal 
contract in just the same position in which 
: e he was before the law 
pe Soction PA ee above cited was D 

i ed, viz. p minor*only to 
the end of the 15th year ?* ; 


. We think that the question admits of one 


‘answer only. Minority is a ‘legal persanal 


disability.” It may be placed arbitrarily at one 
age or another ; but having been determin- 


` 
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ed toe extend, either generally or as to a 
particular class up to a certain age, it is 
-accompanied by complete legal disability, 
unless the law has expressly declared 
_ otherwise. Now, th® terms of Section 2 ‘of | w 
Regulation XXYI ef 1793 are to the fol- 
lowing effect :—“‘The Rule contained in, 
“ Section 28 of Regulation X of 1793, which” 
“limits the minerity of Hindoo and Maho- 
*‘medan proprietors, af estates: paying re- 
“ venue to Goverment to@the expiration of 
“ the fifteenth year, is*hereby rescinded, and 
“ the minority of such proprietors is declared 
‘to extend to the end of the eighteenth year.” 
These ‘words clearly extend the term of 
minorify toa class of persons, but do not 
limit it to a class ta subjects ; and we have 
no doubt, therefore, that they eatend the 
legal disability” attending minority’ to any 
act which a propriétor of estates under the 
full age of 18 yearsemight happen to be 
engaged in. Moreover, the re#son of the 
: thing supports the law as we read it: for it 
is unnecessary to remarF nt length as to the 
unreasonableness of finding the same person 
a minor as to some transactions, and a major 
as to others, and liable on account of some, 
non-liable-on account of others. 

Ag, then, we are of opinion that the defend- 
ant was a minor at the time of the execu- 
tion of the bonds upon which this action is 
mainly based, it would, ordinarily have de- 
cided go much of the~ case as is covered by 
them ; but the plaintiff has attempted in his 
written, statement to make out that the bonds 
were given for necessaries. Now, there 
can be no doubt that infants have a qualified 
power of contracting, and that an implied 
or express contract for-necesgaries is binding 
absolutely on an infant. But we have no 
evidence before us showing that the bonds 
wer given on account of necessaries sup- 
plied or executed on acc@unt of expeifses 
incurred for the minor’s benefit aad advan- 
tage ; and in its absence, and looking to’all 
the facts of the case, wé are clearly of opi- 
nion that the bonds were executed by the 
minor under cirtumstances of very question- 
able propriety as far as the plaintiff is con- 
cerned. 


As to the sum covered by the alleged ac- 
count stated and signed by Bindabun Chunder, 
we agree with the Judge in thinking it: not 
proved that Bindabun Chunder had any 
authonify* from the defendant to sign such an 

e accgunt, antl to make him liable for it: 
° Moreover, as the minor could not himself, by 
reason of insGifficiont capacity for business, 


je eee a eee cn ee ee a ee ee ee 


state and settle gn account so a3 to be‘bownd 
thereby, neither could he authorize a, party 
to do that for him which he could not do 
himself, But, undoubtedly, had plaintiff 

ven reason laid out money in the’ purchase 
of necessaries for the minor, sigh mbney 
might be recovered from the latter in an 
action for money paid. Now, though this 
suit is not brought'in this form, we sh8uld 
not ‘have refused to decree to plaintiff any 
sum paid with reason on behalf of the minor, 
had we been convinced that he had supplied 
to him’ what the law considers necessary. 
That, howevar, we think is not eyjdént. We 
rather look upon. the transactions€nvolved in 
the present suit as a series f attempts on the 
part of plaintiff to wring from the youth, 
incapa and necessities of the defendant, 
monies which, under no circumstances, would 
the law assist him to recover. Under this 
view, we reverse the judgment of the Lower 
Court, and dismiss the plaintiffs suit with 
costs. 





The 6th January 1866. 
Present: 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karn Judges. 


Minority (of proprietors of estates 
paying Revenue to Government)— 
Construction of Regulation XXVI. 
1792—Onus probandi—Mahomedan 
haw—MNarriage and Legitimacy— 
Gifts. 

Rggular Appeals from a 1 decision passed by 
Mr, J. R. Muspratt, Judge of Purneah, 
dated the 6th April 1865. 


Case No. 158 of 1865. 
Ranee Roshun Jahan (Plaintiff) da 
Rajah Syud Enaet Hossein (Defendant : 
Respondent. 


Messrs. R. V. Doyne, G. C. Paul, and C. 
Gregory for Appellant. » 


Mr. R. E. Twidale, Baboo Kishen Kishore 
Ghose, and Moonshee Ameer Ali Khan 
Bahadoor for Respondent. 


Suit laid af rupees 8,32,068-15 as. 5. 7g. 
Case No. 178 of 1865. 


Rajah Syud Enaet Hossein (Defendant) 
Apgellant, 


VETSUS 


° versus : 


Ranee Roshun Jahan (Blaintiff ) Respondent. 
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Beboo Kishen Kishore Gose and Moon-| was regular and correct, that the Judge 
sheg Ameer Ali Khan Bahadoor for Ap- , might have directed 
pellant. , Wi et, 8! At the plaintiff to amend f. 

her plaint if it contain- 

R ed irrelevant matte er was unnecessarily 

-Suit laid at rupees 8,32,068-15-7. prolix, that he was wuong in rejectii it 

altogether after the issues had been fixed, 


Regnlation XXVI. 1793 (extending the period of - j ` ; : 
minprity of proprietors of estates paying revenue to audthose in bar of the hearing of the suit 


Government from the end of the 15th to the end of the argued and disposed of adversely to the de- 


18th year) applies to proprietors out of, as well as to | fendant. The suit was therefore, remanded 
those in, possession; gnd is not over-ridden by the | for trial ° D ò 

Mabomedan Law with reference to the validity of the is i 
marriage contract which may be dependant upon physi- On the 19th November 1862, the Zillah 
cal considerations; and even the Mahomedan Law isvague | Judge, Mr. F, B. Simsoa dismissed the 
aad uncertain as to ¢be time at which a woman arrives laintif? it $ 4 

at majorityewing to her having attained to puberty. piatun GI S BUGS: 8 


The onus Sf proving that a decd of compromiso was ett 
beneficial to a mino, is on the party making the allega- The Judge held that the plaingiff had 


tion in a transaction where the minor is alleged to failed to show “any fraud, forgery, collu- 
give up her title ina large estate Jor aed inndequnte sion, or mala fides” whatgoever on the part of 
m enance, and woen @ minor Wl raws ener rig 7 « 
of appeal as toa portion of the propertyg and waives ee cos ay all that was shown was 
her right of cross-appeal as to the remainder. at the plaintiff, they a minor under the 
Th: Mahomedan Law is very scrupulous in bastard- | guardianship of her mother,'did not go to Pur- 
izing the issus of any connection in which it can be shown | Peah where her mothér ? : dth oh 99 
by presumption {hat there has been cohabitation and ere her mothér compromised t esuit 5 
acknowledgment of paternity. ; that, at thé'time’of the compromise, plaintifi’s 
Under the Mahomedan Law a gift cannot depend | age was as uncertain as the Mahomedan Law 
upon a contingency, or be postponed, but possession defining the date Yh cir] Faod 
must be immediate. g the date when a giri comes OF age ; 
pm a gift Fa consideration, there a be an exchange that her mother was her natural and her 
of property for property, or property for money or for edi : s 
S Ien apnecciable por legal guardian ; that there was no reason to 
Tux parties before the Court are descend oappose. that AEA moulds, gr men 
ants of Rajah Deedar, Hossein, zemindar of e A proved (PA Aue 
: YS 2 °; Zil i P i plaintiff was ignorant of these proceegings 
Per eee Oe ait 1 i ia neah. | at the time ; and that it was proved that she 
ma admitted on both sides that Rajah | did not raise any objections till she married 
Deedar Hossein died, leaving 5 sons, 5| Ahmed Reza, the well known litigious 


daughters, and several wives, of whom more | o t of th ; 
hereafter. The defendant in the suit of Hossea.” edefend ant Mah- Dunet 


Ranse Roshun Jahan, or Rajah Enaet Hos- , i 
sein, is the eldest son of tho late Rajah The Judge proceeds to observe “ that the 
Deedar Hossein. The plaintiff, Ranee Ro- whole of the proceedings in the matter of 
shun Jahan, is the daughter of another son the compromise were openly conducted. The 
of the Rajah Deedar Hossein, or of Nusu- plaintiffs witnesses, such as they- are, rela- 
rooddeen. The suit of the plaintiff, Ranee tives and servants, knew of them at the time ; 
Roghun Jahan, was instituted in the Court | 7° objection was made at thé time, nor till 
of the Principal Sudder Ameew of Purneah, the plaintiff married. Ahmed Reza, when 
on the 7th May 1860, and was, at an ently fogthwith this claim, seeking to disturb points 
stage of the proceedings, transferrèd to the long séttled, and to revive the minor’s litiga- 
fie of the Judge of Zillah Purneah. On the tion, is brought forward ; and the evidence in 
18th of February 1862, the plaintiff's suit support of the charge of fraud fails to carry 
was rejected under the provisions of Section conviction to my mind which would lead me 
29 of Act VIII of 1859, by the Officiating to believe that either thé mogher of the plaint- 
Judge, Mr. E. G. Birch, who held that the |i Khooboonissa, or the defendant Rajah 
plaint was prolix, that it contained much | Erast Hossein, against whom there is not a 
matter irrelevant to the point in contention, shadow of proof, committed the fraud with 
and that it was not properly’ verified. which they are cBarged. e > 
On appeal to this Court, it was held on The Judge concludes his very beief judg- 
«The Hon'ble sir 9th September 1862, | ment, considering the infportant interests 
Barnes Peacock, Kt, present the Judges cit- involved, by remarking “ thas sọ weak was 
Chief Justice, Mr. Jus- gd in the margin,®-\the evidence in support of the plaint that 
en and Mr that tye form of the | there seemed to him to be no need to Albon, « 
, verification of the plaint the defendant to disprove an unproved 


` . . 


Mr. C. Gregory for Respondent. . 
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charge; the ‘suit was, therefore, dismissed 
without further investigation.” 

* The plaintiff appealed to this Court. ‘On 
‘#The Howble sir ‘the 24th February 

Barngse Peacock, Kt, “1864, the suit ‘was 


Chief Justice, and Mr, ° again remanded by the’ 


Justice Kemp. Judges noted in the, 


margin.” 

“Those Judges were of opinion, for reasons 
given by them in great detail, that the 
judgment of the “Zillah JÎdge could not 
stand, ad that the suit must be again re- 
‘manded. They *rematked, inter alia, that 
the Judge ought to have all8wed the plaintiff 
to give evidence herself in addition to the 
evidence of tha witnesses whom she had 
called, as she migh#have come forward and 
sworn that shg never executed the docu- 
ments which she calls fraudulent and false ; 
and that she never knew of the real state 
of the case until she atfained her majority ; 
that as the Appellate Court had not sufficient 
‘evédence before them to say that a case had 
been made out for the plaintiff, the defend- 
ant, if heehad an opportunity given to him, 
which was denied to him by the Zillah Judge, 
might not be able to rebut the plaintiff's 
case, a remand was absolutely necessary. 

Tae.Court directed the attention of the 
Judge to the main points and the more im- 
portant facts arising in the case as requiring. 
his more particular attention ; and to prevent 
as much as possible further litigation and a 
miscarriage of justice, two sets of issues 
were drawn up—the first set applying to that 
portion of the plaintiff's suit which'geeks to set 
aside the deed of compromise and other d$- 
cuments arising out of the same, as fraudu- 
lent and not binding ‘upon the plaintiff ; th 
second set of issues having reference to the 
estates of. Edoo Hossein the uncle, and Beebeo 
' Lodun the grand-mother of the plaintiff, apd 
to the estates of Ranee Soon®un, whieh was 
recovered from the other branch of the fami- 
ly by the defendant Enaet Hossein, under the 
decree of the Privy Council. The Judge was 
directed to try the two sets of issues sepa- 
rately. Each party was permitted to adduce 
further evidence. The, examination of the 
` plaintiff and her mother Musst. Khoobunissa,, 
of tke defendant and AsguraAli, was directed 
to be made. The Judge was warned not to 
admit copies of gocuments, unless it were 
provéd that the originals had been lost or 
destroyed ; and,.if the originals were produced, 
_ the Judge was edirected to require strict 

eprobf of their execution. ‘ 

The first set of issues is as follows :— 


ry 






























- Ist.—Was thefplaintiff of agg, according to 
the Mahomedan Law, independently of Regu- 
lation XXVI of 1793, at the time when the 
alleged compromise was made? ” 

gnd.—Did the plaintiff execute the docu- 
ments, which it is said she did, ov any and 
which of them ? : 

3rd.—If so, was she induced to execute 
the same by means of fraud -or misrepresent- 
ation ? ry 

4th.—Was the comprontise a fair one and 
beneficial to the plaintiff ? 

5th.—Did the plaintiff repeive any portion 
of the money alleged to have beem paid by 
the defendant, or any portion, of the profits 


of the putnee talooks ? 


'6th.—Did the plaintiff's mother, Khoobun- 


isga, retejve the money. mentioned in he 
receipt, or hny and what portion of it, or any 


tumusook for any and what pertion of it; 
and if so, was the tumusook payable to 
Khoobunissa alone, or to her and the plaintiff 


jointly ? 


7th.—Were ‘all, or any and which of the 
receipts alleged by the defendant in his 
written statement to have been executed by 
the plaintiff, executed by her ; and, if so, 
were they obtained by fraud or misrepre-. 
sentation ; and had the plaintiff, at the date 
of any and which of those receipts, attained 


her majority according, to the Mahomedan 
Law irrespective of Regulation XXVI of 


1793 ? = 

8th.— Was the decree in the Zillah Court 
of Purneah of the 30th August 18656, . 
establishing the receipt for -31,400 rupees, 
obtdined by fraud and misrepresentation ? 

9th,—Was the decree of the Sudder Court 
of the 10th December 1856 founded on the 
alleged ‘compromise, obtained by frand,‘or 
misrepresentation ? 

10¢h.—If fot, was it binding on the plaint- 
iff as oy ne one an arrangement beneficial 
to her, which her mother, as her guardian 
was competent to enter into.? _ 

The Zillah Judge, Mr. J. R. Muspratt, 
allowed both parties to call further evidence. 
The eXaminations of the plaintiff, of her 
mother, and of the defendant, were made by 
commission, and that of Asgar Ali in Court. 

The Judge premises, by observing that a 
great- number of documents has been filed’ 
on both sides, chiefly authenticated- copies; 
that in some instances the originals had been 


‘produced ; that a large proportion of these 


documents have no bering whatever on the 
points in issue, ‘and, as such, were not refer- 
red to by the Counsel on either side.. 
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Fhe J ndge’s finding on thg first issue is in 
favor of the plaintiff. 

He ‘observes that the firs¢qoint for con- 
sideration is on or about what time symptoms 
of puberty appeared in the plaintiff. He 
thers remarks that the plaintiff on oath d&- 
posed that she was bornin Assar 1249 M. S. 
(Moolkee style), corresponding with June 
184l A. D.; and that in Jyte 1267 M. S., or 
May, June, 1859, symptoms of puberty ap- 
peared; that the Hedaya clearly lays down 
the rule that, when a female declares herself 


to be adult, her declaration on that point’ 


must bee credited > that the evidence of the 
mother Kiobunissa, who was fally competent 
to state when her daughter arrived at puber- 
ty, tends to show that symptoms appeared 
three or four months prior to the 31st Au- 
gust 1856 ; that the witnesses citgd by the 
plaintiff to prove the date of her birth to be 
as averred by her, are her uncle and another 
party by name Boodoo. 

The evidence of the mother, Khoobunissa, is 
rejected by the Judge as untrustworthy, with 
the remark that, if she had pleased so to do, 
she could have given the best evidence upon 
a point respecting which she must have had 
the best means of being acquainted ; that 
the defendant had referred to a horoscope as 
fixing the year 1247 M.8.,as the year in 
which the plaintiff was born, but that this 
document is not forthcoming; that, accord- 
ing to the Hedaya, the evidence of the plaint- 
iff, on such a point as majority or puberty, 
should be relied on; that, if the receipt 
filed by the defendant dated Falgoon 1266, 
Exhibit No. 14, is to be relied upon, it shows 
that the plaintiff had not attained pubéMy 
until 1266, in which year there was some 
talk of her marriage with Keramut Hossein ; 
that,Falgoon 1266 M. S. corresponds with 
March 1859 A. D; that, on referring to 
the grounds of appeal put in bẸ the defend- 
ant in the Sudder Court in November 1856, 
the plaintiff is stated to be a minor, there- 
fore she could not have attained full age in 
August 1856 when the alleged compromise 
is said to have been made; that the peti- 
tion (No. 15 of defendant’s Exhibits) alleged 
to have been put in by Situl Chunder Roy, 
vakeel, in August 1856, declaring plaintiff 
to have attained majority, is declared by the 
plaintiff to be fraudulent, and no special au- 
thority can be produced by the defendant to 
show under what authority the vakeel act- 
ed; that inthe vakalutnamuh filed in the 
Sydder Court for theepurpose of filing the 
deed of compromise in Decefnber 1856, the 
plaintiff is styled aminor, and her mother as 





page 220), Finally è that, according 





her guardian ;, that, on considering -the 
whole evidence, documentary and oral, the 
only conclusion which the Judge could ar- , 


rive at was that the plaintiff was still a 
minor, 2. e. “that she had not attained puber- 


ty when the alleged deed, of compromise #as 
executed, or in August 1856, neither had 


@he reached the end of her sixteenth year, 


at the expiration of which minority termi- 
nates according to Mahomedan Law (vide 
small edition of Macnaghten, Chapter VII, 
to 
Regulation XXVI of 1793, the minority 
ef Mahomedan ‘pgoprietors paying revenue 
to Government, extends to the end of the 
eighteenth year. : . 

The second and third issues were tried 
together., After reviewilt, the evidence, 
oral and documentary, addueed by both 
parties, the Judge comes to the conclusion 
that the plaintiff “ ngver executed a single 
one of tha documents purporting to have 
been executed by her.” ° 

The fourth issue which involves the que8- : 
tion as to the fairness and beneficial char- 
acter ofthe alleged compromise, in ‘os far as 
it affects the plaintiff’s interest, is thus dis- 
posed of by the Zillah Judge. He observes 
that the written statement filed in this suit 
by the mother of the plaintiff is directlf at 
variance with her evidence. In her writ- 
ten statement, the mother states that she had 
only compromised her own rights and not 
those of her daughter. In her evidence she 
deposes that she compromised both her own 
and her daughter’s rights, and, at the same 
time, adds that, out of the money received in 
consideration of the-compromise, the plaint- 
iff purchased „some clothes, and this, ob- 
Serves the Judge, is the only evidence on 
record to show that the plaintiff ever re- 
ceived one cowree of the large sum said to 
hawe been paid, that there was no attempt 
to show’ that the plaintiff shared in the profits 
of the putnee granted to her mother, that 
the defendant had not produced the two 
bonds said to have been executed in favor 
of the mother and daughter jointly, and 
that, therefore, there is nothing to show 
that plaintiff and her mother reéeived them. 

The fifth issug as to the receipt of any 
portion of the profits of athe putnee by the 
plaintiff, was decided in the negative. 

On the sixth issue, the Judge finds, for 
reasons stated in his judgment, that itis 


"very doubtful whether Khoobuntissa evay Te- 


ceived any money, but that it was vay e 
clear that the plaintiff received nothing? 


Civil 





On,the® seventh issue, the Judge remarks 
that the plaintiff has distinctly stated in her 


- deposition that she never received any al- 


‘No judicial decision was given. 
„was decided with reference to d compromise 


lowance from the defendant, and never exe- 
cvted any receipt.° Phe Judge distrusts 
thebe” receipts, and holds that it has not 
been proved that the plaintiff executed 
them; that, even admitting for argument? 
sake that she signed them, they are. not 
binding upon her, inasmuch as she was then 
a minor aceordiify to Reg@lation XXVI of 
1798, the’ Mahomedfa Law, and Act XL 
of 1858. e 


With reference to the*etghth issue, the 
Judge gobserves that, as the plaintiff never 
executed the compromise, the decree of 30th 
August 1856, in gs far as she is concerned, 
must have -begn obtained by fra]. Fur- 
ther, the said decrge was a decree based on 
the ‘alleged compromise. The defendant 
sued Khoobunissn, the Mother of the plaintiff, 
on the alleged receipt for 31,400 rupees. 
The suit 


which tke Judge holds was executed by 
Khoobunissa alone, and not by the plaintiff. 


In respect to the ninth issue, the Judge 
observes that Asgur Ali, the mooktear, 
whése.evidence has been recorded under the 
instructions of the Court conveyed in their 
decision remanding the .case, distinetly 
states that he received ‘two vakaluinamahs, 
one signed by Khoobunissa for herself, and 
one by her in her capacity of guardian of 
the plaintiff. From this the Judge infers 
that the plaintiff must have been a minor 
when the petitions offering to compromise 
the suit were filed in the date Sudder 
Court ; that -this witress further stites 
that, when he did not see the plaintiffs seal 
and signature attached to the power of at- 
torney, then he filed the, vakalutnampth 
signed by Khoobunissa as guardiah of the 
plaintiff contrary to the special power of 
attorney, but according to a general power 
of attorney held by him’; further, that he 
received a special power of attorney from 
Enaet Ali, mooktear, deceased, empowering 
him to file the petition of compromise on 
behalf of Khoobunissa, but none on behalf of, 
the plaintiff ; neither did ‘he receive any au- 
thority sjgned and sealed by the plaintiff to do 
so. , The presumption, therefore, the Judge 
observés, is shat the plaintiff was totally ùn- 
acquaifited with all these arrangements ; | 


Pang @onsequéntly the only conclusion that 


the Qourt can come to is that the decreee 


. of the Sudder “Dewarmy Adawlut of the | 
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10th December 4856, as far as,plaintiff was 


concerned, ws obtained by fraud. - ; > 
On the tenth and last issue, the Judge 
finds that the’whole of the evideice on the 
reéord tends to show that the mother acted 
for herself alone according to terntg dicPated 
to her by the defendant; and, even sup- 
posing for one instant that she also com- 
promised her daughter’s case, there is enot 

a tittle of evidence to show that her daugh- 
ter, a minor, ever detived any benefit 
from such a compromise; nor does the 
mother as guardian attempt to show or 
produce any evidenge in’ support? of the 
benefit said tO have been derived by such 
arrangements. ; © 

The second set of issues, six in number, 
which apply to the shares claimed by gthe 
plaintiff, And which belonged to her uncle 
Edoo Hossein, and-her grand-mother Beebee 
Lodun, as well as to the share recovered 
by the defendant under the decree: of the 
Privy Council, is as follows :— 

“Ist. Did the father of the plaintiff survive 
her uncle Edoo Hossein ; and is the plaintiff 
entitled to recover any and what portion 
of the share; if any, of her uncle Edoo 
Hossein. of the estate of .plaintiff’s late 
grand-father Rajah Reedar Hossein ? 

2nd. Did Edoo Hossein receivg the’al- 
lowance given by his-father’s Will, or assent 
to the Will ? : 


. 8rd. Did the plaintiffs grand-mother 
Musst. Lodun alias Syma succeed to any 
and what portion of the estate of Rajah 
Deedar Hossein ? 

4th. Did Beebee L8dun take the allow- 
ance as alleged in the defendant’s written 
statement ? i 

° 5th. Is the plaintiff-entitled to recover 
any and what portion of Beebee Lodun’s 
share,- if any, of Rajah Deedar Hossein’s 
estate ? o za ; 

6th. Is the plaintiff entitled to recoygy. 
any and what portion of the 1 anna 8 
gundhas share of Pergunnah Soorjapore re- 
covered back by the defendant under the 
decree of the Privy ‘Council, dated 11th 
July 1859 ? . 


The Judge on the first issue, remarks that 
both parties'ares agreed as to the date of 


the death of Nussurooddeen, the father 
of plaintiff, as in 1251 M. 8. The 
Counsel for ‘plaintiff contended that 


the uncle of plaintiff, or ‘Edoo, died also 
in 1251M. Sà but prior to Nussurooddeen 5 
whereas the Counsel for defendant contended 
that Edoo Hosséin survived Nussutooddeen; 


+ 


1866.) ` Civi? 


THE WEEKLY REPORTER. 


Rulings. 





ang died in 1253 M. §., and not in 1251 
M'S. The Judge finds mÅinly on copies 
of certain documents put in jy the defend- 
ant, and which were objécted to by the 
Counsel for the plaintiff as inadmissiblp ; 
thats Edoo, survived his brother Nussurot- 
deen; antl that, therefore, the latter under 
the Mahomedan Law could not have in- 
herjged the estate of Edoa ; nor consequent- 
ly could she, plaintiff, do so. This first 
issue was given ngginst the plaintiff. 

On the second issue, as to the receipt by 
Edoo Hossein of any allowance, and as to any 
assent qu his paré to his father’s Will, the 
Judge waseof opinion that there was no re- 
liable evidence tp show that Edoo Hossein 
ever received any allowance or assented to 
his father’s Will; that, on the contrary, his 
con®ict, and more particularly his proceed- 
ings “ in formå pauperis” to contest the Will. 
show that he was not an assenting party 
thereto. This issue was found in plaintiff’s 
favor. 

The ¢hird, fourth, and fifthissues were tried 
together. For the plaintiff it was contended 
that Beebee Lodun was the wife of Rajah 
Deedar Hossein ; for the defendant that she 
was only a “ kadima,” i. e. a female servant, 
not a wife, but a concubine, and, as such, not 
sntitled to inherit any portion of the estate 
of Rajah Deedar Hossein. The Judge was of 
pinion that there was no proof of continual 
sohabitation after the birth of Nussuroodeen, 
2y which even the presumption under Mako- 
nedan Law can arise that Beebee Lodun was 
the wife of Rajah Deedar Hosssein ; that, 
recording to the Sheena Law of Inherit- 
mce, (Rule 25, pag? 195 of the small 
adition of Macnaghten’s Mahomedan Law) | 
he wife of a temporary marriage bas no 
iitle fo inherit; that, according to ordinary 
Mahomedan Law, marriage will be pre- 
sumed in a case of proved continued co- 
aabitation, but, as already obserwed, no 
oof had been submitted on that point; 
shat the Will of Rajah Deedar Hossein, while 
t recognises the séatws of Nussuroodeen as a 
legitimate son, makes no allusion of Beebee 
Lodun as a wife of the testator. The con- 
clusion, come to on the third issue by the 
Judge, was adverse to the plaintiff. The 
oral evidence, the Judge remarks, tends to 
show that Beebee Lodun received her al- 
lowance under the Will of Rajah Deedar 
Hossein. The fourth and fifth issues, the 


latter being involved in the former, went |, 


agaipst the plaintiff. ° 
On the sixth and last isstle, the Judge 
remarks that both farties admit that the 


share of Ranee Soomrun is not included in 
the Will, or deed of gift, alleged tô have 
been executed by, Rajah Deedar Hossein. 


In the suit before the Privy Council, plaint- ` 


iff, through her guardiay’Khoobunissa, was a 
party ; that, as the chim of the defendant#to 
the share of Ranee Soomran had been de- 
eided by the Privy Council in his favor, the 
present claim of the plaintiff is barred under 
the provisions of Section 2 of Act VIII of 
1859 as res adjydichiw. ,The, decision of 
the sixth issue was against the plaintiff. 
e From the above, it will bg observed that 
the plaintiff was wholly successful on the 
ten issues which involved the question of 
the execution. and bona fides of the al- 
leged compromise, and failed altogether in 
her claim to inherit any postion of the shares 
of her unfle Edoo, her grand-mother Beebee 
Lodun, and of the Ramee Soomrun, the 
mother of Rajah Deedar Hossein. 

As might be expected, both parties ap- 
pealed ; the defendant Rajah Enaet Hossein 


against the finding of the Judge on the tet ’ 


issues framed by this Court, the plaintiff, 
Ranee Roshun Jahan, on the findings which 
were adverse to her out of the six issues 
which form the second set of issues laid 
down by this Court. 

The appeal of the defendant was heard 
first, and then that of the plaintiff, The 
argument occupied the entire time of the 
Court for several days, and was very elabo- 
rate and able. 

On the part of the plaintiff, the learned 
Counsel, Messrs. Doyne and Paul, were heard, 
on the part of the defendant, Baboo Kishen 
Kishore Ghose, Moonshee Ameer Ali, and 
Mr. Linghanie 

eBéfore giving, the reasons for the judg- 
ment which we have recorded in this very 
important suit, we think it proper, as the 
casqgyill probably be taken up in appeal®to 
their’ Lofdships of the Privy Council, and to 
make our judgment a complete record of the 
past and’ present history of the protracted 
litigation between the parties, to give & 
succinct account of the pqsition of the 
parties, and of the nature and extent of their 
respective claims. 7 

The zemindary of ‘Soorjapore, a very 
extensive one, is sttuated in the Zillahsef 
Purneah and Dinagepore. Fukeegoodeen 
Hossein, beyond whom it is wnnecessary for 
the purposes of this suit to trace the family, 
died in December 1798, leaving tivo ‘sons, 
Rajah Akbur Hossein, and Rajah Dealg 
Hossein. Akbur Hossein and Degdar 
Hossein jointly suceeeded.as heirs to the 


- 






Akbur Hossein died in “Sep tame T8 

. without male issue, but leaving wives and 
daughters, and his mother Ranee Soomrun, 
the lady alluded towbgve. Deedar Hossein 
did ôn the 13th Aghran 1249 M. S., leaving 
five sons, '(1) Enaet Hossein the defendant 
before the Court, (2) Nussuroodeen the fathes 
of the plaintiff before the Court, (3) Edoo 
Hossein, (4) Muneerogdeen, and (5) Bahadoor 
Hossein ; dive daughter se whose names it is 
‘unnecessary to give; and five wives according 
to the statemegt of the plaintiff, but accord- 
ing to the statement of the’ defendant, only 
one wife and four kadimas or slave girls, 
amongst the latter of whom was Musst. 
Lodun, the grand-mother of the plaintiff. 

On the death Gf Rajah Deedar, Hossein, 
Enaet Hossetn applied under the provisions 
of Act XIX of 1841, claiming to be exe- 
cutor of the estate of Deedar Hossein, and 
succeeded under the provisions .of that Act 

_ in obtaining possession of the whole of the 
` Feal and personal estate ef the said Rajah on. 
the strength of a Will and deed of gift al- 
leged tò have been executed by the Rajah. 
This took place on the 19th November 1842. 


Musst. Khoobunissa, the mother of the 
plaintiff, for herself and as guardian of the 
plaintiff, instituted two regular suits to set 
aside the Will and deed of gift set up by the 
defendant Endet Hossein, and to recover 
possession of their shares in the estate of 


Rajah Deedar Hossein in right of inherit- |., 


ance. Those suits were decided by the Zil- 
, lah Judge, Mr. George Loch, on the 12th 
* of September 1855. That learned Judge 
held that there was no doubt that both 
the Will and the deed of gif Were exequted 
by Rajah Deedar Hossein, and that both do- 
cuments had been fully and satisfactorily 
attested ; but that the Will was invalid, inas- 
much as there was no reliable evidenc®*that 
the other heirs consented thereto.» The deed 
of gift, which covered one-third of the estate 
of Rajah Deedar Hossein,.was held to be va- 
lid. A decree was given to the plaintiffs in 
the suit'for thè share of Nussuroodeen after 
deducting one-third on account of the deed 
of gift. 
* elt was’ against this decision that Rajah 
Enaet Hossein appealed to the late Sudder 
Court. His appeal, of course, questioned 
the decision of the Judge quoad the Will. 
oe appeal was disposed of according to the 
s of at alteged compromise said to have 
we een executed by Khoobunissa, the mother, 
and"by the pfaintiff herself, she then being 
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rding to the Mahomegan 
Law, tHe date of the alleged compromise be- 
ing 30th August 1856. -* 

‘Tn 1859, ‘the plaintiff was married to 
Spud Ahmed Reza, and at once took steps 
t8 assert her rights. She applied fer a 
review of the decree of the ,Sudder Court, 
striking off the appeal as per terms of the 
compromise, and prayed to be heard wpon' 
the question of the Will, and of the deed of 
gift, as well as to, opem out all questions 
which would have arisen, had the appeal not 
been removed from the file, asserting broadly 
that the alleged deed of compromise was 
never execut®d by hér or with bgr consent, 
that she wasa minor at ¢he time wholly 
without cognizance of the transaction which 
was in fraud of her just rights. 


Her dpplication was heard on the “eth 
March 1860, before Messrs. Trevor, Samuells, 
and Bayley, "Judges of the late Sudder Court, 
and she was referred to a regular suit, the 
Judges being of opinion that, though - ‘the 
Court was doubtless competent to make a, 
summary enquiry into the allegations brought 
forward by the petitioner for review, still, 
considering the complexity of the circum- 
stances of the case, and the number of the 
parties involved in the charge of fraud and 
conspiracy, the truth or falsity of. the peti- 
tioner’s statements could only be satisfac- 
torily enquired into in a regular suit, 
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Acting upon these instructions, the plaint- 
iff brought her present suit, the- prayer òf” 
whieh is to set aside the deed of compromise, 
age to obtain possession with mesne profits 
the shares of her fafher Nussuroodeen, her 
uncle Edoo, and her grand-mother Musst: 
Lodun, in the estate of the late Rajah 
Deedar Hossein, as also of her share in the 
estate of thg late Ranee Soomrun. She also 
seeks, if successful in showing that the com- 
promise was never entered into by her and 
is in fraud of her, to be permitted to reyjze 
her appeal from the decision of Mr, G. Loch 
adverted to above, which was adverse to her 
in the matter of the deed of gift gwoewd, one- 
third of the estate of the late Rajah Deedar 
Hossein, and to be heard on that point and 
all other points which were open to her to- 
argue, had.the appeal not been taken off the 
file in the present stage of the case. 


The history of the litigation and this suit, 
from its institution to the present time,. bas 
been given above. eWe now proceed to Te-. 
cord judgmebt on the first set of isSues 
nuinbering ten.. ' : 
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Hossein, it is -contended that the Zillah 
Judge’s exposition of the Mahdmedan Law is 
wrong ; that, by that law, a woman is of age 
when she arrives at puberty, which may fe 
it any period after the completion of the 
iinth or the fifteenth year ; but that under 
10 circumstances, even ifthe usual physical 
iymptoms of puberty have not appeared, can 
1 woman be considered to be a minor under 
she Mahomedan, Law after she had completed 
ner fifteenth year ? - The plender for the ap- 
rellant, Moonshee, Ameer Ali, quoted the 
Kefayah, the Jema ál Retmooz, the Tuhtavee, 
ind the Fufwah Alumgheer in support of his 
wgument, and further submitted that the 
Judge’s opinion is based upon the doctrine 
aid own by Abool Haneefa, which ddctrine 
8 opposed to that laid down by his disciples, 
who concur in holding that a Mahomedan 
emale uttains her majority even if symptoms 
of puberty have not shown themselves on the 
rompletion of her fifteenth year ; that, as the 
jlaintiff was born on the 6th Magh 1247 
Moolkee, corresponding with the 18th January 
1840 A. D., she attained her majority under 
his view of the Mahomedan Law in Bysack 
or Jyte 1263, corresponding with May or June 
1855 A. D.; and that she was, therefore, 
of full age according tò the Mahomedan 
Law, irrespective of the Regulation Law 
when the compromise was effected. On 
she facts he contends that the .evidence of 
she witnesses examined by the plaintiff, by 
which she attempts to fix the date of her 
virth as in Assar 1249 M. S., corresponding 
with June or July 1841 A. D., is untrust- 
worthy ; that, with respect to the evidence 
of the plaintiff herself, he objects to its 
admissibility, inasmuch as it was taken 
sæ parte. 

Baboo Kishen Kishore, who followed on 
she same side, contended that the plaintiff 
gannot claim any benefit under the provi- 
sioms of Regulation XXVI of 1793, inas- 
much as she is not a proprietor of an estate 
paying gevenue to the Government, though 
she may be a party claiming a portion ofa 
revenue-paying estate. 

The learned Counsel, Mr. Doyne, for the 
plaintiff, urged that, according to the doc- 
trine of Abool Haieefa, a Mahomedan fe- 
male is of age on the completion of her 
seventeenth year ; accérding to that of the 
disciples of ‘that learned Doctor, on the 
a eae of her fifteeath ye He then 
quoted Chapter VILI Section#1 page -62, 
of Macnaghten, a werk of the very. hightst 
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trusted, there is no reliaklg evidence to re- 
but the paaintiff’s evidence as to the date 
of her birth, and the period at which she 
attained puberty. a 

The learned Coungel further calls the 
attention of” the Court to the fact that, by 
the defendant’s own admission, no overturey, . 
were made for the marriage of the plaintiff 
until in 1266 M. S., when it was pgoposed 
to marry her to Moonshee Keramut Hossein, 
in which year, if she was born, as defendant 
avers in 1247 M. S., she must have been 
more than 18 years old, and when, if the 
view of the law and facts taken by the 
opposite side is correct, the plaintiff had 
reached puberty, and had consequently been 
fit for marriage more than two years before 
auy attempt was made to seek a husband for 
her; that the mother in her deposition 
shirks the question of the date of her 
daughter’s birth ; that the uncle of the plaint- 
iff, Abdool Hossein, in whose house the 
plginiff was born, and to whose evidence: no 
objection can bê taken, is most ‘precise in 
fixing the date to be that set up by the 
plaintiff. e 

AT giving mach consideration to these 
arguments, we are clearly of opinion that the 
plaintiff was not of age even under the 
Mahomedan Law, irrespective of Regulation 


XXXVI in August 1856 when the 
ie. is said*to have been 
execu Sy ae A 

Under fe Seulation quoted, the plaintiff, 
even taking the dage of her birth to be gs 
fixed by the defendant, was not 18 years old. 
until a year after the date of the ‘alleged 
compromise. That Regulation required her 
to attain the age of 18 years befor’ she gould 


exercise any of the powers of a proprietor of 


an estate paying revenue to Government, 


Section 2 of Regulation XXVF of 1793,-the 


4 


, 
( 
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rule contained in Section 27 Regulation X 
of 1793, which limited the minority of Hin- 
doo and Mahomedan proprietors of estates 


* paying revenue to Government to the expira- 


tion of the 15th year, was rescinded, and the 
nNposity of such proprietors was declared to 
extend to the end of the 18th year. 

Now, it is admitted that Perguonah Soorg 
japore is an estate paying revenue to Gov- 
ernment. The plaintiff, but for the com- 
promise set up by the*defendant, and which 
’ she wholly’ repudiatgs as not executed with 
her cortsent, and as in fraud of her just rights, 
would be entitfed in right of inheritance tp 
succeed toa share of this revenue-paying 
estat& She has, she asserts, been kept out 
of her right by the fraud of the defendant. 
Regulation XXYI of 1793 clearly extends 
to proprietors, of revenue-paying @tates out 
of possession, as yell as to those in posses- 
sion. Were this otherwise, a powerful and 
unscrupulous member*of a family would have 
nothing to do but to keep the weaker mem- 


* ebers of the family out of possession, in order 


successfully to deprive them of their rights, 


under the law. We cannot admit that the 
Mahomedau Law as to majority, with refer- 


- ence to the marriage contract which depends 


entirely upon physical considerations, can 
over-ride and nullify the express enactments 
and provisions of the Regulations of Govern- 
ment. But, even under the Mahomedan Law, 
we are clearly of opinion that the plaintiff 
was not of age when she is said to have 
executed the compromise dated 30th August 
1856, In coming to an opinion on this 
point, the first question for congideration is, 
when was‘the plaintiff born ? Was she Sorn 
in Assar 1249 M. S. as she aveys, or in Magh 
1247 M. S. as the defendant’ avers. © e 
In support of the plaintiffs averment, we 
have her own evidence, the evidenc8 of her 
umele in whose house she was born, -a „most 
important witness, and @ne .whoehfid the 
best means of being accurately acquainted 
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cannot recollect ; that Deedar Hossein died 
three years afte#her birth; and*hat symptoms 
of puberty appeared three or four months prior 
to the compromise. ‘These statements are too 
vague and general, and, opposed as they are 
tg her former verified statement fil in 
Court, are utterly untrustworthys We re- 
gret to find that this lady has so completely 
gone over to the opposite side for the cousi- 
deration of a putnee and monies admittedly 
received by her from Rnaet Hossein, as to 
sacrifice the birth-right of her daughter, her 
only child.” The defendant, in his evidence 
on-oath, states that the plaintiff wag born in 
the year 1247 M. S.s that he cannot recol- 
lect in what month or in what dy she was 
born ; that the horoscope of her -birth “was 
with Doolar Juha. He gives us no further 
information as to the birth of the plain tëf. 

The horoscope alluded to has not been pro- 
duced, but Doolar Jaha, who has been ex- 
amined in this sujt, tells us that it has been 
burnt; that he made a copy of it not from 
the original, but that he prepared another 
after referring to the Almanac ; evén this 
copy is not produced. The other witnesses 
who have been examined by the defendant, 
are his menial servants and dependants. 
They depose as they were instructed to do, 
and their testimonyeis “ entitled to no credit 
whatever. Ona review of the whole evi- 
dence on this point, we are clearly of opinion 
that the plaintiff was born in Assar 1249 
M.S. 

‘With reference to the time at which 
she attained puberty, we think that her 
own statement on oath, taken with the 
fflct that no steps were ‘taken to give her in 
marriage until 1266 M. S. (when, if the 
defendant’ s statement is true that the plaint- 
iff was born in 1247 M. S., she must have 
been more than eighteen years old), must be 
relied upo, 

The,Mahomedan Law which, as already 
observed, cannot over-ride the ae 


with the dete of her birth, as well as that |Law, is very vague and uncertain as t 


of other witnesses. On the other ee we 
find that the mother of the 
written statement which i 








she, the plaintiff, was a R», ~% ae att ‘the 
alleged compromise was m 58g her evi- 
‘dgnce taken after the remart:'>7 » He suit, she 


states, at variance with her fo.mer verified 
written statement, that her daughter, the 
plaintiff, arrived at full age four months pre- 
vious.fo*the date of the compromise, When 
stioned*as¢o the date of her daughter’s 

Pm h, she is not precise: she says she was 
porh:in'the nfonth of Magh, of what year she 


limit within which a Mahomedan finals 
reaches her majority, owing to having attained 
puberty. Abool Haneefa, who is ccnsidered 
by Mahomedans as the great oracle of juris- 
prudence, (vide. Preface to the Meduya), 
fixes the limit at the completion of the 
eighteenth year. His disciples differ from 
their great master, and fix it at the comple- 
tion of the fifteenth year, that is to say, a 
Mahomedan woman who is sixteen years of 
age must his share to have attained pu- 
berfy. the question of whether a Wo- 
mån lias attained puberty or not, important 
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the transaction was beneficial -to the 
daughter’s intetest is upon the defe@dant, 
and the Court has aright to expect uber- 
rima fides on the part of the defendant in * 
a transaction of this description, where it 
is alleged that a nfinor gives up hey tyle 
in a principality (for *Peygunnah Soorja- 
epore is a property of great magnitude and 
value) for a bare maintenance utterly out of 
proportion to her rank ang’ birth aud to the 
assets of the estate, attdewhen she withdraws 
her right not only to gespénd tô, an appeal 
in whieh she stood on vantage ground, having 
succeeded in setting aside thé Will of Deedar 
Hossein which covered two-thirds of the 
estate, but also waives her right of, cross- 
appeal against that portion of Mr, Loch’s 
decision which confirms fhe deed of gift 
covering® the remaining ong-third of the 
estate. x 

In her written statement in the present 
suit which is veriffed, Khoobunissa, the 
mother of' the plaintiff, states “that she 
never executed any deed relinquishing the - 
right of her daughter ; that, fora consideration 
of 3,200 rupees in cash received onethe 29th 
August 1856, and having obtained a putnee 
lease from the defendant, she, being in 
straitened circumstances, relinquished her 
own rights ; that if Enaet Hossein, the de- 
fendant, has fraudulently caused the inser- 
tion of her daughter’s name in the deed of 
compromise, he alone must answer for it.” 
She further states that, at the time she 
entered into a compromise of her own rights, 
her daughter was not in Purneah, but at the 
family residence, Dhantolla, This fact was 
alg> found by the Judge, Mr. Simson, whose 
decree was ig favor of the defendant, and is 
epposed to thè whole of the oral evidence 
adduced by the defendant, which goes to 
show fhat the plaintiff was at Purneah ne- 
solging for, and fully cognizant of,ethe 
transicwions corfaected with the deed of 
compromise. 

The mother also stated that her daughter 
had no interest whatever in the putnee 
lease. 

In her deposition after th8 remand taken 
on the 19th July 1864, she says.that she took 
Roshun Jahan, the plaintiff, with her to 
Purneah, that Enset Hossein executed fhe 
putnee in her, the mother’s, name ouly, and 
not jointly ; admits that the, plaintiff cannot 
write, thongh the mother can; that plaintiff 
touched the pen, and is unablé to say who 
“signed her name for her. This Indy alsquad-, 
mits, when cross-examined by the oleada ie e 
the plaintiff, that she,is in thé habit of fak- 
































as it may be when a question arises as to the 
vafidity of a barriage which has been con- 
tracted without the consent qf the guardian 
of the woman, has, in our opinjon, no refer- 
ence to aguestion as to the disposal of the 
titlgof a yoman ia a revenue-paying estate 
at the time when she had admittedly not 
completed her eighteenth, and when it is 
moge than dovbtful whether she had even 
completed the fifteenth year, that is to say, 
whether she was sixteen years of age. 

Under either view of’ the case, whether 
we apply the Regulation or the “Mahomedan 
Law, wẹ hold that, at ‘the time.the compro- 
mise is adleged to have beeneexecuted, the 
plaintiff was nog of age, and we fully concur 
with the Judge in deciding the first issue in 
favor of the plaintiff, respondent. 

With reference to the remark, that the 
evidence of tbe plaintiff was taken in the 
absence of the defendant’s pleaders, we have 
to observe that the defendant alone is to 
blame for this, The date upon which the 
evidence of the plaintiff was to be recorded 
by commission was fixed, and notice given 
to the defendant. The Court was closed for 
the Mahomedun holidays in the interval, 
thus giving the defendant more time and 
opportunity to depute a pleader or mooktear 
to be present on his be@alf on the date fixed 
for the examination. The plaintiff was iden- 
tified by her husband and her female ser- 
vants, and her evidence was recorded by a 
judicial officer, a Moonsiff. The defend- 
ant’s absence was entirely owing to his own 
laches. 

We now proceed to consider the suit on 
the merits. The nime remaining issues“all 
hinge upon the question, whether the plaint- 
iff executed the deed of compromise at all, 
and, if not, whether the acts of her mother, 
as her guardian, were in fraud of the plaint- 
iff or beneficial to her interests.” The issues 
framed by this Court in théir order of re- 
mand exhausted all the possible points of 
controversy, but their adjudication, one way 
or the other, entirely depends upon the de- 
cisions the Court may arrive at in respect of 
the bona fides of the alleged deed of com- 
promise. The learned Counsel and pleaders 
have, therefore, argued the nine remaining 
issues in the lump, and not.separately. 

The Court has already expressed an opi- 
nion that, on the 80ih August 1856, the date 
of the alleged compromise, the plaintiff was 
a minor. Khoobunissa, the mother, who in 
1856 was the naturat and legal guardian 
of the minor, has gone ove# to the oppo- 
site party. The* onus-of* proving that 
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any deed of compromise, that she was not a 
consenting party# to any such *arrangeméht, 
that she never signed any. receipt, ar re- 
ceived any conSideration whatever as an in- 
ducement to her to give up her just rights. 
Aş long as the plaintiff was living’ withgher 
mother, under her influence, and ewas. kept 
in a state of pauperism, like the other fe- 
male members of the family by her only 
surviving uncle, Rajah Enaet Hossein, the 
defendant, she remained pyssive ; but as soon 
as she married, and was in a position to as- 
sert her rights and had the means, through 
her husband, of resorting tg the law, she did 
so without logs ‘of time. She, o nly stig- 
matized the whole transaction i a gross 
fraud, and did not hesitate fo implicate her 
own mother in the conspiracy. We caùñnot, 
against this weight of evidence, set any @ni- 
mus or ill-feeling which may exist between . 
Ahmed Reza, the husband of the plaintiff, 
and Enaet Hossein, the defendant, Such 
‘feelings may have prompted a recourse to - 
law as a means of recovering lawful rights, 
but they cannot invalidate the action or 
nullify the evidence. We are clearly of opi- 
nion, on consideration of the whole of the 
evidence, that the plaintiff has fully established 
her averments, and that she is entitled to a 
decision in her favor oa all the remaining nine 
issues, we dismiss the appeal® ofe Rajah 
Ennet Hossein with costs and interest. 

Having disposed of the first set of issues, 
we proceed to consider the'second set, which 
comprises six issues, five of which the 
Judge has found against the plaintiff, and 
one in her favor. We are now treating 
of %the appeal of theeplaintiff No. 158 of 
1865. There is also a cross-appeal by the 
defendant under Section 848 of the Code of 
Civil Procedure, questioning the decision of 
the Judge in the matter of the issue which he 
has found in®favor of the plaintiff. 

The frst issue we have to try is, whether 
Edoo Hossein, the uncle of the plaintiff, died 
before or after Nusuroodeen, the father Or 
the plaintiff; if Nusuroodeen survived’ his 
brother Edoo, plaintiff is entitled to agshare 
in such portion of the estate of Rajah Deedar 
Hossein, as was inherited by her father 
Nusuroodeen from Edoo Hossein ; if, on the 
other hand, Nusuroodeen pre-deceased Edoo 
Hossein, plaint? can have no claim what- 
ever to inherit any portion of the estate of 
the latter. i 

Both parties admit that Nusuroodeen and 


Edoo Hossein were baothers, sons of the laté 
tnee jointly with hər mother, \ 7 


+ This person ig dead, °. _ * No. 178 of 1863, 


ing contradictory statemen{s to ‘suit any 
purpose which may at the tinte arise.. 

She admits that, from the time the putnee 

- was granted to the present day, the property 
has been in her exqlugive possession. She 
stqjes that she neve? filed a written state- 
ment in this suit,* e . 

The degree of affection which this lady 
bears towards her ouly child may be esti- 
mated by an answer to a question put to her 
by the pleader of, defendant. She was 
asked, have You Mny other heir but Roshun 
Jahan ?.Slfe replied, £ after my death, who- 
ever will bury®me will become my heir,” 
The significance of this an@wer is not to be” 
lightly estimated. She was shewn a receipt, 
filed by’ the defendant and was asked, who 
wrote the name of the plaintiff on the receipt 
and what portion “of the money cogered by 
the reccipt she took, and what portion the 
plaintiff took.: Shé replied, “how ean’ I 
know who wrote her name outside ; out of the 
money’ received I bought some chothes, and 
-Roshun Jahan bought some, and something 
was paid to the pleaders*and mooktears of 
the former suit.” b ‘ 

“Roshun Jahan, in her deposition record- 
ed on the 24th June 1864, distinctly 
denies the execution of any power of at- 
torney to Ennet Ali and Jowdhur Ali; she 
denies executing any receipt jointly with 
her mother, or the receipt of any money 
from the defendant; denies executing any 
power of attorney to Asgur Ali, authorizing 
hint to appoint vakeels for the purpose of 
filing a compromise in the Sudder Court ; 
-states that she- bas no interest whatever in 
the putnee lease granted to her mother, aad 
that she has derived no benefit from the acts 
of her mother. -° os 

The defendant, Ennet Hossen, deposes that 
the profits of the putnee are enjoyed by both 
motkerand daughter, Thisis contrary to the 
statement of even the mother,f whey ed 
to show whether the vakeel,t Situl Chunder 
Roy, had power to file a compromise on the 
part of the plaintiff, he shirks the question 
and says, “ I cannot recollect things of so 
long time back # whatever is is contained in 
the paper of the Court.” 

From. the above evidence if appears to 
the Court that the plaintjff never executed 

















*Note.—Aer verified written siatement remained 
on the reco:d unchaflenged from 1+60 t> 1864. 
.f Towards the end of his deptsition. the witness 
state thet, strece the marriago ot the plaintiff, he is- 
: nable to state whether sho enjoys the rents of 
> em 
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Rajah Deedar Hossein, and that, in the ab- 
sence of any Will or deed of Wilt, they would 


be entftled to inherit, each gh equal share | 


in the estate of the said Rajah. . 

Both pasties also admit that Nusuroodegn 
diedein Magh 1251 M. S. ` 

The plhintiff alleges that Edoo Hossein 
died in Aghran 1251. The defendant al- 
legą that he died in 1253 M. S., or subse- 
quent to the death of Nusuroodeen. 

The Jndge does not appear to have been 
much influenced by the oral evidence, which 
we may observe is nearly equally balanced. 
The wisnesses of* each’ party stick to the 
dates whigh they have been*instructed to 
maintain, and we may et once say that our 
decision will not be based upon this evi- 
dence alone. 

E®et Hossein, the defendant, in his de- 
position states that Nusuroodeen died first. 
but he does not commit himself to dates, and 
the latest receipt (and this has been set aside 
as fraudulent) which the defendant ven- 
tures to file in support of his averment that 
Edoo Hossein consented to his father’s Will 
and received maintenance from the executor 
of that Will} or the defendant, is dated the 
5th Srabun 1251, a date prior to Magh 
1251, in which month both parties admit 
that Nusuroodeen died. $ 

The Yefendant’s pleaders rely mainly 
upon copies of certain papers, which, if ge- 
nuine, undoubtedly prove that Edoo Hossein 
was agitating his right to succeed to a share 
in the estate of his father, the late Rajah Dee- 
dar Hossein in 1252 M. S., or ata period 
subsequent to Magh 1241 M. S., in which 
month and year Nusutvodeen demised. E 

Before considering the amount of credibi- 
lity to be given to these documents, we must 
premise by observing that they are none of 
them original documents. They, purport to 
be copies of official documents, “but the oris 
ginals have not been traced in the Qffice of 
the Judge of Purneah, though repeated and 
diligent search has been made for the same 
by the record-keeper of the Judge’s Offize 
assisted by the pleader of -the defendant. 
The existence of the originals is, therefore, 
wholly unproved. f 

These copies were put in for the first time 
in 1864. The suit of the plhinjif was in- 
stituted in 1860, and in her plaint she dis- 
tinctly claimed the share of her uucle Edoo 
Hossein. Now, she was not in a posilion to 
claim this share, unless she could. prove that 
herefather survived hi$ brothgr Edoo Hos- 
sein. The defendant knew What claim he 
had to meet ; yet, théugh he filed nearly {00 


Exhihits, he did not file these all Jmportant 
documents, whith, if genuine, would af once 
have disposed of the question of survivor- 
ship adversely to the plaintiff. And then ` 
what are his tactics after the remand ? He 
does not file them optnly and at once, bute 
first feels his way by ¢sking the Judge to 
grant him copies, he already having copies 
in his possession. A search for the origin- 
als ig then instituted. The record-keeper 
reports that he cap fiol ao trace of the ori- 
ginal documents, he js ordered, to search 
again, assisted by the pleader for the-defend- 
aut. He again reports that he cannot trace 
the originals, and moreover that there was 
no such suit as No. 1 of 1945, in Which 
Edoo Hossein is said to be plaintiff in formd 
pauperis, and Rajah Enaet.Hosscin, defend- 
ant, nor Pcould it be traced ip the Register 
Book of suits. The regord-keeper further 
informed the Court that he had searched the 
records from the year®1848 to the year 1849 
in vain. The Judge, still dissatjsfied, orders 
a further search. The result, however, is: 
the same. Upon this, the defendant, who 
had-artfully set the Court in motion, and 
caused a search which he must have well 
known would result in nothing, comes for- 
ward with the copies which he had all along 
in his possession and, notwithstanding the 
objection of the pleader of the plaintiff, ‘ob- 
tains their admission on the record as second- 
ary evidence. We cannot admit these 
copies, and moreover we are clearly of opinion 
that the, documents of which they purport to 
be copies never had any existence. We do 
not find that the defendant has impugned 
the%couduct and report of the record-keeper ; 
and, on reference to the original Register of 
seitt kept up inthe Judge’s Office, and which 
has been submitted for our iuspection, we do 
not find any entry of any such suit as No. 1 
of 1845, in which Edoo Hossein is allowed 
by thé defendant? after the demise of Nusur- 
oodeen, to be n pauper plaintiff, claiming from 
his brother, the defendant, his share in the 
estate of the late Rajah Deedar Hossein. 
Further, the averment that Edoo Hossein 
filed a suit in forma pauperis, claiming a 
share in the estate of his fathers, is wholly 
opposed to the evidence and wrilten state- 
ment of the defendant, in which itis asstrged 
that Edoo Hossein never for a moment dis- 
puted his father’s Will whéch disinherited 
him, but remained content with receiving 
maintenance under the terms of fhat Will up 
to the day of his death ! The defendant has,-, 
therefore, placed himself in this dilemma 
either his deposition .and verified statefaent 


“16 . Civil 


THE ‘WEEKLY 





are false,, and Edoo Hossein was not a con- 
` sentirfg party to the Will, bu? was contesting 
it in a Court of law ; or the copies filed’ by 
him in support of the” existence of such 
contention are rank ¢orgeries. 

Being of opinion titht these copies are 
inadmissible as eevfdence in the absence of 
any proof or presumption that the originals 
ever existed, and entertaining. very grave 
suspicions, nearly’ amounting to proof, that 
they are wholly spwrivus and fabricated, we 
find this isgùe in‘favog of the plaintiff, pre- 
ferring,* with reference to the fraudulent 
conduct of th® defendant,-to rely upon thg 
evidence adduced by thé plaintiff, rather 
than ugon that adduced by the defendant. 

The Court, therefore, reversing the decision’ 
of the Judge, on ghis issue, finds that Nusur- 
oodeen, the fagher of the plaintiff, survived 
his brother Edoo Hagsein, and that. therefore, 
the plaintiff is entitled to the share of her 
uncle Edoo Hossein in? the estate of the late 
‘Rajah Deedar Hossein, which devolved to 

: Blusuroodeen, and after his death to the 

plaintiff. — ° 

Withereference to the second issue, we 

find with the Zillah Judge that the uncle of 
the plaintiff did not receive any maintenance 
from the defendant, Enaet Hossein. The 
receipt filed in support of his having re- 
ceived maintenance has, as the Judge 
observes, not been properly attested. It is 
dated in Srabun 1251 M. S. The defendant 

~ avers that Edoo Hossein died in 1253 M. S. 

He has not filed any receipt of a later date 

than Srabun 1251, nor shewn us how Edoo 
managed to live without maintenance from 

_ Srabun 1251 to 1253 M. S. Moreover, the 

fact that Edoo Hossein did fight for his 

rights, and never consented fo the ternts @f 

the Will by which he was disinherited are 
not only probable, but are to a certain ex- 
ten#admitted by the defendant himself, for 
he files -copies of procee#lings wit if 
genuine, , would only go to show that Edoo 
Hossein sued him, the defendant, for his 
rights. The appeal of the defendant against 
the decision’ of the Judge on this issue is 
dismissed. em 4 Sy 
The third,-fourth, and fifth issues were 
tried by the Judge together, and were de- 
cided’ by him against the plaintiff. 
These three issues were, with the permis- 
sion of the Cours, argued together. 
The plaintiff contends that Beebee Lodun 
was the wifé of Rajah Deedar Hossein ; the 
edefendant, thateshe was a slave-girl, a concu-" 
© bfne, and not the wife of the said Rajah ; 
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maintenance of rupees 18-12 under dhe 
terms of the Hajah’s Will, Which was‘ re- 
gularly paid to, her during the term %f her 


The parties before the Court are admittedly 

the Sheea, commonly called the Imgmya 
sect, as they follow the doctriwes of the 
twelve Imams. Macnaghten, in his preface 
to his learned work entitled the Principles 
and Precedents of Mahomedan Law, at page 
22, remarks that the heterodox Code observ- 
ed by the Sheeas has hitherto had no weight 
in India, and even at Lucknow, the then 
seat, of heterodox majestye itself, thg tenets 
of the Soonees are adhered to. Nacnaghten 


„has, however; given a compend?um of the 


Sheea Law of Inheritance, extracted from the 
““Shuraycol Islam,” quoted by the pleader 
of the “defendant, Moonshée Ameer @Ali, 
awork which the learned author tells us 
is of the highest authority amongst that 
sect. Š 

There can, we think, be no question that 
ifthe parties were of the Soonee sect, the 
acknowledgment by the late Rajah Deedar 
Hossein of Nusuroodeen as his legitimate 
son, coupled with the admitted fact of coha- 
bitation with the mother Musst. Beebee 
Lodun, would give rise to a legal pre- 
sumption of -the martiage of the Rajah with 
Musst. Beebee Lodun. The Privy Coun- 
cil have ruled in the case of Khajah Hiday- 
utoollah versus-Rao Jan Khanum, Volume 
III, Privy Council Reports, the partiés to 
which suit, we may observe, were admittedly 
Soonees ; that. continued cohabitation and 
acknowledgment of paternity raise the 
lefal presumption of marriage; and that it 
is on the party impugning the marriage 
to prove that such a marriage was impos 
sible, In the present case we have the_ 
defendant admitting’in pleadings in a suit 
brought by fhe acknowledged wife of the late 
Rajah Reedar Hossein, or Ranee Khairoou- 
nissa, that Beebee Lodun was the wife of 
Rajah Deedar Hossein ; indeed the admitfed 
wife, Ranee Khoiroonnissa, lost a suit which 
she brought against the defendant, solely on 
his plea of non-joinder of parties, in that 
the Ranee had omitted to include Beebee 
Lodun in the category of defendants, she 
being the wife of Rajah Deedar Hossein. 
We also find ‘that the defendant has filed: 
receipts which he alleges that Beebee. 
Lodun executed in acknowledgment that 
she had received her maintenance under the 
Will of Rajay Deedar Hossein, in which ghe - 
is styled the%wife of Deedar Hossein, It, 


that "all she ‘vas entitled to was a monthly | therefore, in our opinions does not lie in the 


e 
s i 


| 
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mouth of the defendant, afger making these 
admissions, fo turn round, and, now that 
it doe’ not suit -his purpose,fo admit that 
she was the wife, to say that she was never 
married tọ the Rajah Deedar Hossein. I¢ is 
truesthat, when these statements were made, 
it was noi necessary for a party to a suit to ve- 
tify his written statements (a wholesome 
rulg which has been iutroduced by the new 
Code of Civil Procedure), still we are of 
opinion that the practice which obtained 
in pleading, lax as it was in those days, can- 
not be held to warrant a party deliberately 
putting forward one statement in a Court 
of Justice ¢o-day, and f&nother® utterly irre- 
concileable with it to-morrow, as it may 
suit his purpose, and in order to meet the 
exigencies of any particular suit. 7 

Tat the Rajah cohabitated with Musst. 
Beebee Lodun is admitted on all sides. 
Her status when she entered the family 
may haye been a low one ; she may have 
been, and probably was, a ‘slave-girl ; 
but her master, the late Rajah Deedar 
Hossein, cohabited with her ; she lived in his 
household to the day of her death or for more 
than 20 years ; she had a son by him who 
was acknowledged by the father ; and her 
status as wife has been freely admitted by 
the defendant himself $and other members 
of the family. The recognition of her status 
by the defendant has not been a tacit one ; 
on the contrary, whenever it has suited his 
purpose to defeat other members of the 
family who may have been claiming their 
rights as heirs of the Rajah Deedar Hossein, 
he never neglected to put forward the claim 
of Musst. Beebee Lddun to be recognized 
as the married wife of his father; nay 
he has benefited by this plea, and caused 
suits against him, which otherwise were 
formal, to be non-suited, becausg this lady 
was not arrayed amongst the parties to the 
suit as the wife of his father. . i 
alt is contended by the pleaders for the 
defendant that the late Rajah Deedar Hossein 
in his Will has declared that'he had only 
one mafried wife, but that he had four 
kadeemas ov slave-girls ; that by this Will 
he left a monthly allowance of 175 rupees 
to his wife, and 75 rupees only to be dis- 
tributed amongst the four -slave-girls, of 
which number Musst. Beebee Lodun is 
one. It has been urged upon us that this, 
declaration of the head of the family in 
a matter of pedigree, and which was made 
antg litem motum, is enfitled t very great 
weight, and doubtless it is entitled, to 
consideration. But We cannot shut our eyes 
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to the fact that the executor unde:” thig Will, 
or the defendant Rajah Enaet Hossein, has 
acted openly in direct contradiction to this, 
declaration, and has hitherto consistently 
treated Musst. Beebep Ieodun as the wifoyof 
his father, é s 

The Mahomedan Law is pårticularly tender 


®n such points, and is scrupulous in bastard- 


izing the issue of any conpection in which 
it can be shewn by presumption that there 
has been cohabitation dnd eacknowledgment 
of paternity. e n 

It is not unusual for a gave-girl to be 
honored by the nogice'of her master, and it 
is notorious that many such connections 
have by lapse of time and continued @ohabi- 
tation ripened into more permanent and 
legitimate connections. Must. Beebee Lodun 
was nev repudiated by the Rajah Deedar 
Hossein during his life-time, nor has it been 
shewn that the connecjion was a temporary 
one, fixed for a period, however short, as is 
usual, in munkata or temporary marriage, , 
and then dissolved.s aa 

In the work quoted by the pleader for the 
defendant, the Shuraya Ool Islam*in the 
Chapter treating of Marriages, it is laid down 
that there are three descriptions of mar- 
riages :— ` 

1. Daimee or indissoluble, 
2. Munkata or temporary. 
8. Amud or marriage with slave-girls. 

Now, the defendant in this suit admits 
that the connection between his father 
Rajah Deedar Hossein and Musst. Bee- 
bee Lodun was of the second description, 
i. @,a munhata or temporary marriage. In 
page 281 of the aforesaid work, it is laid 
down that Ajk&aj, of a period certain or for a 
fited time, is a necessary condition in a 
temporary or munkata marriage, and that, 
if no such period be fixed, the marriage must 
be en to be a daimee or indissoluble 
and permanent one. \ 

Now, it is very clear that no period was 
fixed during which the temporary marriage 
between the Rajah Deedar Hossein aud 
Beebee Lodun was to inuye. The cou- 
nection and cohabitation lasted until the death 
of the Rajah, and continued for many years ; 
the offspring of this connection was, ac- 
knowledged by the father to be his son; ahd 
consequently the presumption under the 
Mahomedan Law that the mariage was not 
a temporary but a permanent ang, clearly 
arises. 


We are, therefore, of opinion that Mum, - 


Beebee Lodun was the wife, of the late 
Rajah Deedar Hossein} and that the plaintiff, 


a 
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rand-danghter, is entitled to inherit 
the share which devolved to Beebee Lodun 
as wife of the Rajah Deedar Hossein, We 

‘reverse the decision of the J udge on this 
issue, 

With respect to the sixth issue which 
involves the question, whether the plaintiff 
is entitled to recover any and what portion 
of the 1 anna 8 gundah share of Pergunnah 
Soorjapore recovered back by the defendant 
under the decree of thé Priyy Council, dated 
the 11th July 1859, we observe that, in the 
suit before the Privy Council, Enaet "Hossein 
is treated as the’ only son of the late Rajah, 
Deedar Hossein, whereas the Rajah left five 
sons, abl of whom, whatever the status of 

. their mothers may have been, were entitled 
under the- lnw ewhich obtained amongst 
Sheeas to inkexit equally with Enae ossein. 

Enaet Hossein reqovered, under the decree 
of the Privy Council, as heir-at-law of his 
paternal grand-mother, *Ranee Soomrun. 

When this suit was pending before the’ 

"Privy Council, Nusseroogeen, the father of 
the plaintiff, bad been dead for about eight 
years, atd she herself was a minor. In ‘the 
Courts in this country the mother of the 
plaintiff was made å pro formå defendant ; we 
have not been shewn that she was a party to 
the appéal before the Privy Council, and it is 
very evident from the decision of their Lord- 
ships that Enaet Hossein passed himself off as 
the only son of the late Rajah Deedar Hossein. 
( See page 244, Moore’s Reports, Volume VII). 
The share of the Ranee: Soomrun was not 
covered by the Will or deed of gift alleged 
to have been executed by the Rajah Deedar 
Hossein : for the above share had not been 
recovered from the other branck of the fami- 
ly,’ viz. from the heirs of Akbar Hossein? the 
brother of Deedar Hossein, ‘until after the 
death of the. latter. 

Jo issue was raised, nor was any quegtion 
adjudicated, in the presendd of the argon 
or of her guardian quoad their title to inherit 
any portion of the share of Ranee Soomrun. 

We further observe that no answer was 
filed by the mother of the plaintiffin the 
suit to which sie was not a substantial party. 
What was recovered by Enaet Hossein was, 
we hold, recovered by him as trustee for the 
othe? members of the family. 

The gleaders for the defendant have at- 

‘tempted to raise the plea of limitation, urg- 
ing that, ag Ranee Soomrun died in 1819, 
and the ‘Plaintiff’s father’ Nusurooddeen in 

P 4, and a& ro claim was made by Nusur- 

deen during his life-time, more than 12 
yeas had elapsed from the date of the 
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Ranee’s ‘death to the date of the death of 
Nusuroodeen, arf that, therefére, the tifhe 
for bringing thg suit bad run.out during the 
life-time of the plaintiff's father. The Court 
obsgrves that this plea was not distinetly 
ra&ed below, and it cannot be taken agile 
stage of the case. D 

As, then, thé parties’ to the appeal before 
the Privy Council, and the subject-matter, of 
the appeal were not the same as in the pre- 
sent -suit, and as no adjydication was made 
on the title of the plaintiff in that suit, we 
hold that thé doctrine of res adjudicata will 
not apply, and we reverse she decision of the 
Zillah Judgeeon thie issue. Thg plaintiff 
will be entitled to recover a 3 gds: ld. 
share out of the 1 anna 8 gds. which the de- 
fendant recovered back asthe share of the 
Ranee Soomrun. 4 


Having disposed of both sets of issués in 
favor of the plaintiff, the Court proceeds 
to consider the question whether the plaint- 
iff is entitled torevive her own appeal from 
the original decision of Mr. Loch, dated 12th 
Séptember 1855. - 


Having held that the withdrawal of the 
appeal under the alleged compromise from 
that decision by Enaet Hossein was a gross 
fraud, we of course cannot permit him to 
reap the benefit of that fraud by gllowing 
him to revive his appeal and to question the 
decision of Mr. Loch rejecting the Will as 
invalid for want of consent of the other 
heirs of the testator. But the position of 
the plaintiff is a very different one. At 
the time the appeal was filed by Enaet 
Hoessein, she was entitled under the then 
law, Act XV of 1853, to a notice, which 
would have given her an opportunity, within 
four weeks from the date of such notice, 
to ‘file her cross-appeal. She was depriv- 
ed of thise unquestionable right by the 
fraudulent. conduct of the defendant. 
Clearly? therefore, . she is now entitled 
to revive her appeal and to be heard 
on those points in the decision of Mr. 
Loch which -are adverse to her title. The 
record is complete, and all the evidence 
which will enable the Court to pass judg- 
ment is before us. We, therefore, proceed to 
hear the appeal of the plaintiff against, the 
decision of ‘Mr. Loch rejecting, for reasons 
fully stated above, the claim of the defendant 
to be heard in appeal against any portion of 
that decision. i 

The pleadgr for he respondent, Rajah 
Enaet HosseiX, took the following prelimtna- 
ry Sbjections to our hearing the appeal of 
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the plaintiff, questioning thd decision of Mr. 
Loch in the matter of the Hebbah. - 
First.—That,’as no appeal was preferred 
by the plaintiff against the aforesaid decision, 
she cannot be permitted to re-open a question 
decifled ter years ago. 
Second.—That, if the compromise between 


the parties which resulted in the withdrawal possession was given, nor, 


of the appeal from the aforesaid decision be 
set aside, the respondent’s right ‘of appeal 
revives. ' 

Third.—That, in the present ‘ease, the 
right of appeal in the matter of the Hebbah 
had bech gver-ruled by the decision of this 
Court date® the 9th September 1862. 


With roference to the firsé objection, it is 
sufficient to remark that the plaintiff was 
deptved of her right of appeal by the fraud 
of the defendant, as fully shown in our 
decision. 

Tn regard to the second objection, we have 
already stated that the Court will not permit 
the defendant to benefit by his own fraud ; 
his right of appeal is irrevocably, but deserv- 
edly, lost to him. 


With respect to the ¢hird objection, we 
observe that this Court, in their decision of 
the 9th of September 1862, did not rule that 
the plaigtiff was estopped from questioning, 
in appeal the propriety of the decision of 
Mr. Loch, in as far as her rights were pre- 
judiced by the Hebbah being pronounced to 
be valid. What the Court held was this, 
that if the plaint in the suit before the Judge 
contained matters which had already been 
disposed of by Mr. Goch’s decision, suth 
might be struck out, and the plaint be 
amended, and a decision passed upon such 
pleas as were not adjudicated upon in that 
decision. The right of appeal to this Court 
from the decision of Mr. Loch in éhe event of 
the plaintiff establishing that the deed of 
compromise was in fraud of her, wab never 
t@Ren away. 

We now proceed to consider the question 
of the walidity of the deed, dated the 19th 
Kartick 1247 M. S., which purports to bea 
Heba-bil-ewuz, or gift for a consideration, 
executed by the late Rajah Deedar Hossein 
in favor of his son Rajah Enaet Hossein, 
the defendant in this case, whereby one-third 
of a moiety of the immense estate of Soorja- 
pore is said to have passed to the latter for 
the nominal consideration of rupees (10,000) 
ten thousand. $ 


With reference to the question of the valid- 
ity of this instrument, the learned Judge, Mr. 


George Loch, iy his decision, dated “thp 12th 
of September 1855, observes that “ the Law 
Officers, both of „the Zillah and Sudder 
Dewanny Adawlut, have declared that in all” 
cases of Hebbah, whetéfer for or without a 
consideration, possession ‘must be giverf to 
the donee. In the presént instance, no 
under the cir- 
cumstances, could be given, for the Soorja- 
pore estates were at the time under attach- 
ment, and collections wêre made,by a Surbu- 
rakar, But on refereace to the -decisions of 
the Sudder Dewanny Adawlut, in “the case 
of Syud Hosseini Ali Khan, versus Fyzoodeen 
Hydar, dated 28th November 1832, and 
Imdad Ali, versus Kadir Buksh, of 24th 
April 1833, it is laid down that a gift 
for a consideration is note vitiated by con- 
fusion & property or defeet- of posses- 
sion, and, as the Hebawamah. was acknow- 
ledged by Deedar Hossein in the presence 
of Mr. Perry and other credible wit- 
nesses, if must be considered valid, and 
the retraction of the donor, as expressed iff: 
his petition to the Collector of the 9th of 
June 1841, be considered inoperativé.”’ 

We have carefully attended to the argu- 
ments of the learned Counsel and pleaders. 
We will covsider first, whether the deed in 
question is a gift ; second, whether it is a 
Will ; and third, whether itis a sale. 

First—Is it a gift? We think not, and 
that, if a gift, it is wholly invalid, inas- 
much as no seizure followed, and further itis 
a gift of in undivided portion of a divisible 
thing. A gift under the Mahomedan Law 
cannot depend upon a contingency or be 
postponed ; seizin must be immediate. Now, 
in the presen case, although the witnesses 
ched by Enaet Hossein, and Enaet Hossein 
himself (see his reply to question I put to 
him by the pleader of the plaintiff, page 9 
of Hag printed papers) have the temerity” to 
depose that possession was made over to the 
donee, the said Enaet Hossein, it is obviously 
impossible that such could have been the 
case, for the whole estate was, as already 
observed, under attachment at the time the 
alleged gift is said to have been made. This 
fact is found by the learned Judge Mr. Loch, 
and is beyond doubt. % 

Second.—lIs it a°Will ? To this we say, 
no, and, even if it could bê termed a,Will, it 
would be inyalid as without the consent, of 
the other heirs. x ' 

. Third.—Is ita sale—for a keba bil-vwuz, 
i. e.a gift for a consideratioħ, “is nothiag “e 
more nor less than a sale? In considering 
this question, we must logk to the spirit of 


e 
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the contfaet, and not to the mere words of 
the same, and we must be fully satisfied that 
consideration really passed. Ina sale there 
“ must be an exchange of property for proper- 
ty, or property for*gmgney, or for a legal 
appreeiable value. In the present case we 
' are asked to believe that, for the paltry con- 


sideration of ten thousand rupees, Rajabe 


Deedar Hossein sold”one-third of a moiety o 
the Soorjapore estate to his eldest son, the 
defendant, Hnaet Hosséin. Looking to the in- 
adequacy of the consideration, and to the 
position’of the parties, thé Court will not be 
satisfied with anything short of the mos 
reliable evidence, and ‘in this ¢ase such is 
wholly wanting, while every probablity is 
against the truth of any consideration having 
really passed. o : 


The only independent and credible wit- 
ness who has been examined, with reference 
to the above transaction, is Mr. R: Perry, a 
gentleman who has resided for many years 

¿dn the Purneah district, and who was man- 
ager of the Soorjapore® estate during the 
whole of the long period it was under attach- 
ment by order of the Court. That gentle- 
man distinctly deposes that no consideration 
passed in his presence between father and 
son, and that from this circumstance his sus- 
picions being aroused, he questioned the 

, ostensible vendor, Rajah Deedar Hossein, 
who then admitted that he had received the 
consideration. This admission is, we ob- 
serve, wholly inconsistent with the conduct 
of the alleged vendor immediately after the 
alleged sale :, for we find him, on the vendee 
attempting to give operation to the deed by 
applying to the Collector for mutation of 
ames on the district renterdll, distinctly 
and emphatically repudiating the receipt of 
consideration, and it was upon this fepudia- 
tiog of the sale that the Collector refused to 
enrol the name of the adleged vang@@, the 
defendant Enaet Hossein, on the district rent- 
roll ; a proceeding from which the defendant 
did not appeal to the Revenue Commissioner, 
nor did he -further press his claim during 
the life-time ef his father, Rajah Deedar 
Hossein. , 


Again, we have the alleged vendee, Enaet 
Hos8ein, in his examiration deposing, in 
reply to a questior put to him by the pleader 
of the plaintiffeas to whether the properties 
conveyed by the deed were put into his pos- 
session, ¢nd how and before whom he -paid 

siis money tn dieu “of the same, that they 

See page 9 of the Were put into his posses- 

- Prinfed papers. ° ` sion; an obvious false- 









= r 

hood as shewn apove ; and that the mogey. 
in lieu was paid then and there, but in whose 
presence, he iš unable to recollect. °, 


Then, as te the effect which is to be given 
rd the declaration of the Rajah Deedar 

ossein, that he had received considerftion 
as deposed to by Mr. Perry. 


If the admission of Deedar ' Hossein be 
opposedfo the facts, we cannot be tufbed , 
from the fact that no consideration did really 
pass. We must decide not upon what the 
parties said,-but upon what they did. False 
statements will not alte, or give .another 
complexion tg facts.. Fraud has, Been jm- 
puted in this case, and the Courts bound to 
go to the bottom of the case® The plaintiff, 
the Ranee Roshun Jahan, cannot be bound 
by the*false averment of Rajah Deedargfos- 
sein, which was in fraud of her and the 
other heirs. The fact is that the whole 
transaction was a colorable one; à mere 
device engendered by the pride of the head 
of an old Mahomedan family: and an attempt 
to prefer the eldest son at the expense of the 
others. Holding,. therefore, that Deedar 
Hossein made a statement which was false 
to give operation and effect to a deed other- 
wise invalid, we can have no hesitation in 
saying that this wes not a valid sale, inas- 
tauch as no consider&tion passéd beveer the 
contracting parties. The decision of the 
learned Judge, Mr. Loch, ‘with „reference to 
this deed, is therefore reversed, and the 
appeal of the Ranee -Roshun Jahan de- 
creed, 


To sum up, we decree the appeal of Ranee 
R&shun Jahan, No. 168, with all costs bear- 
ing interest, and for which. the respondent 
in that number, Rajah Syud Enaet Hossein, 
is liable. We dismiss the appeai of Rajah 
Syud Enaet Hossein, No. 178, with all costs 
searing int€rest, and for which also the said 
Enaet Hossein is- liable. * 

Under this decree whici sets aside the 
alleged compromise, the plaintiff will recover 
possession of the following shares in the 8 
anna share of the zemindary of Soogjapore, 
viz. 


As. Gds. C. Kts. D. 
The share of her father 
Nusuroodeen soe 0 16 1i 1 1 
The share of, her uncle . . 
Edoo e n 0 22 | 
The share of her grand- 
- mother Musst., Lodun 0 10 0 0 0 
Total se 1 8 3 1 H} 
Of the other 8 anna share in the same 


zemindary, the plaintiff will recover out of 
tlié share of the Ranee Soomrun, which is 
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equal to 1 dana 8 gundphs, 


Shares, via, | 








As. fås c. Ka D. 
Of Ñusuroodeen *. s 0, 4 
Of Edoo Eo api 0 5 i 2 $ 
Of Lodun ~ 0 ‘1 8 0 Ô 
. Ou: , 
e . Total .. 60 
e e 
Grand Total ... 1 18 3 1 2 


Vith mesne profits from date of the first 
suit by Khoobunissa as guardian, or from 
August 1852. ‘The amount of the mesne 
profits to be ascertained by-local enquiry 
and to bear ipterest at 12 per cent. per 
annuħ from date of ascertainment. 
With®eference to the personal property 
which the plétntiff agrees to accept according 


to the valuation stated in the schedules ap- |: 


pended to the Hebbah of the late Rajah 
Deedar Hossein, and to the buildings, Ister- 
morarees, and "Mehale Kbas Zubtee, the 
plaintiff will recover possession of a 2 annas, 
17 gundahs, 3 cowrees share out of the whole 


16 annas as follows :— 
As.G C. K. D. 
On account of Nussuroodeen , 1 12 2 2 2 
Edoo 0 5 0 O 1 
Lodun 1 0 0 0 0 


Total 217 3 0 0 


with wassilat bearing interest as stated 
above. 

As this decision involves a claim to various 
fractional shares, it may be that there is 
some clerical error in the above calculations, 
as also in the dates mentioned here and there 
in this lengthy decision. The parties are at 
liberty to move-the Court through their 
pleaders by petition to amend any such error, 
provided such petitfon is presented within 
15 days from the date of this decision. 


` The 9th January 1866. 
Present: ° $ 
The Hon’ble F. B. Kemp and W. eS. Seton- 
Karr, Judges. ; 
‘Evidence (Copy of Deed of Partition) 
—Hindoo Law (of Inheritance)— 
Step-Brother and Uterine Brother. 
Case No. 330 of 1865. — ` 
Depil Appeal from a decision passed by 
the Officiating Principal Sudder Ameen 
of Rungpore, dated the P8th July 1865. 
Ishen Chunder Chowdry (Defendant) 
` Appellant, . 
f versus 
* Bhyrub Chunder Chowdr} (Plaintiff) 
Respondent. ` 
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the following | Baboos Dwarkanath Mitter- "F Kalee Pro- 


sunno Dutt for Appellant.e 


Baboos Onoocool Chunder Mokerjee and 
Kishen pe Roy for Respondent. 

A-copy of an all ed of partition, set up to 
defeat the ordinary ‘t a of Hindoo Law with respect to 
succession (viz. that a step-brother cannot’ inherit in 
preference to an uterine brotifer), and taken from the, 
record of a Miscellaneous proceeding without any sug- 
gestion as fo what has ‘become of the original, is not 
admissible in evidence. å 

Tuis is a suit torgcover possession of a 
share amquntidy to.a meiety-in the estate, 
real and personal, of the late Hur Chunder 
Chowdry, laid at rupees 49699-15-7-1-7. 

It is admitted that the plaintiff is the step- 
brother, and the defendant the uterine bro- 
ther, of the said Har Chunder Chofdry. 

The claim is based upon a deed of parti- - 
tion ajeged to have beef executed by the 
common father of the partid, ‘dated the 15th 
Magh 1243. 

The answer is tothe effect that the defend- 
ant, according to the Hindoo Law, is the heir 
of his uterine brother, and not’ the plaintiff ; 
and further, that*the deed of partition set Tp 
by the plaintiff is false, and was never exe- 
cuted by the father of the parties fo this 
suit, 

The Officiating Principal Sudder Ra 
of Rungpore was of opinion that the deed of 
partition was fully and satisfactorily proved 
and authenticated ; that this document hed 
been admitted, in a petition to the Collector 
presented by the defendant on the 15th 
Falgoon 1257, as just and valid ; and further 
that & perusal of the Collector’s proceeding 


‘dated 22nd September 1837, and a decision 


of the Privy Council dated the 25th’ July 
1861, which are final and binding under the 
Law of Lfmitation, established the same. 
Under.such circumstances, observes the Prin- 
cipak Sudder Ameen, it was nob requisité. to 
file the original deed of partition, and ig mat- 
téMnpt on what stamp it was engrossed. 

The Principal Sudder ‘Ameen gave the 
plaintiff a decree for the real property 
claimed, but dimissed his claim to the per- 
sonal property. 

In this cases, it is very clear that the 
plaintiff, according to the ordinary rules of 
Hindoo Law, with respect to succession, would 
not be the heir gf his step-brother ja pre- 
ference to the defendant who is the urine 
brother. To defeat this rule, the plaintiff 
relies upon a deed of partifion, but foils to 
or to aceonnt in any 
satisfactory manner for its non- production. 
A copy is filed, taken from the record =f %4 * 
Miscellaneus proceeding. ‘There is no sug- 


° ` 7 


gastion even as to what has become of .the 
originals e Principal Sudder Ameen was, 
therefore, undoubtedly “wrong in admitting 
' this document as evidence. - 

The petition, dated the 15th Falgoon 
1257, has been read to¢ust It contains no 
admissioh of the bong fides of the alleged 
deed of partition. ‘It appears that, when the 
defendant came of age, he petitioned the 
Collector for the removal of his guardian, 
and for registry of bis Dame on the Collect- 
- or’srent-roll. - Weecannot vhdersfand how 
the Principal Sudder Ameen could have 
construed the term of this petition into an 
admission of the bona fideseof the alleged 
deed of partition. 
to the safd deed are not examined by the 
plaintiff. Some MMujlecsee witnesses have 
been examined, of Whom two who are Hin- 
doos, depose that they know nothing about 
the deed ; the others,*who are Mahomedans, 
depose in such a manners to facts of which 


they are not likely to have had.avy cogni- |` 


zance, that w@ wholly discredit their testi- 
mony. The defendant examined one of the 
-subscribing witnesses to the alleged deed, 
Debnarain, who tells us that the document 
was written 25 days after the death of the 
party said to have executed it. The pro- 
ceeding of the Collector, alluded to by the 
‘Principal Sudder Ameen, simply removes the 
guardian from his post, and directs the plaint- 
iffs name to be enrolled on the district 
Towjee. è 

The decision of the Privy Council, Vol.. 
VIII, page 447, referred to by the Priffcipal 
Sudder Ameen in his judgment, did not 
turn upon the validity or otherwtse of tle 
alleged deed of partition. That suit was 
based on a histbundee, and their. Lordships 
observed “that it was impossible to permit 







` . Appeliants,« 
The subscribing witnesses | 
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The Hon’ble He V. Bayley and Shumboo- 

nath Pundit, Judges. 

Jurjpdiction—Suit for land as°Mal— 
Decree of Resumption Court declat- 
ing it invalid Lakheraj. . ` 

% Case No. 307 of 1865. 


Regular Appeal fron a decision passed by 
Mr. T. E. Ravenshaw, Qfficiating Judge * 
of Beerbhoom, dated the 16th June 1865. 


Bishonath Dutt and others (Plaintiffs) 

d 
versus € r- 
Fool Chand Birjobashee and others (Defend- 
ants) Respondents. 


Mr. R. T. Allan and Baboo Kishen Suegz 
Mookerjee for Appellants. 


Baboos Kishen Kishore Ghose, Jugga- 
danund Mookerjee, and Dwarkanath Matter 
for Respondents. 
A suit will not lie for the declaration, as part ofa 
formerly settled mâl estate, of land declared by a Re- 
sumption Court liable to assessment as a resumed inva- 
lid tenure and brought after such resumption on the 
rent-roll as an estate totally separate from the plaintiff's. 

In this case, plaintiff sued on the 27th 
May 1864 to canctl ceytain survey proceed- 
ings and a map, and thereby to have geitain 
lands declared as. part of his mal estate, and 
also to be confirmed in possession of those 
lands. 3 j 

The Judge has held that the suit is not 
in time ; that such a suit cannot be enter- 
tained as against the decision of a Resunip- 
tioneCourt ; and that plgintiff does not prove 
that possession for the confirmation of which 
he sues. 

It is sufficient for us in this case to record 


the respondents in that appeal, the plaintiff] our opinion that the suit will not lie. 


and defendant in-the present suit, after the 
death of their guardian, now. to dispute gotir 
liability for payment of the debt which they 
had deliberately undertaken to pay.” 


Itis to all intents and purposes a suit to 
ealuse that land to bedeclated plaintiff's mål 
of a fornterly settled mal estate, which land 
has been declared by a Resumption Court toe . 


The issue in that appeal was whether the | be liable to assessment as a resumed rent- 
respondent executed the histbendee or not. | free tenure held on an invalid title, and 
The question of fhe validity or bona fides of'| brought after such resumption on the tent- 


‘the deed of partition was not raised. : 
As, therefore, the plaintiff has wholly fail- 
ed to groved the deed upon which he relies, 
and Which alone would prevent the operation 
ofthe ordinary and legal rule of succession, 
we reverse the décision of the Principal Sud- 
der Ameen, which. we consider to be any 
thing but creditable to him, and decree this 
peal with all costs in both Courts to be 
borne by the respondent with interest. 


roll as an estate. 
plaintiff's. ; 

The case of Hur Gobind Ghose, page 131, 
17th July 1847, of Carrau’s Summary Re- 
ports, and that of Lal Beharee, 2nd Septem- 
ber 1850, page 459, Sudder-Dewanny Adaw- 
lut Decisions, support this view,and nothing 


totally separate from 


is shewn to us to contradict it. 


We accordidgly dismiss this appeal with 
costs.e ` eh 7 
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The 10th January 1866. 


Present : 


The Hon'ble W. S. Seton-Kare and A. G, 
Macpherson, Judges. 


Ygahomedan Law (of Inheritattee)— 
¢ Sister’s Son— Widow. 
Q 


`> Case No. 2295 of 1865. K 


Special Appeal from a decision passed by 
-the Principal Sudder Ameen of Dacca, 
dated the Doth May 1865, reversing a 
decision passed by the’ Moonsiff of 
Ngraingunge, dated the 29th February 


1864, . . 


Moonshee Mahomed Noor Buksh and others 
(Defendants) Appellants, 


ws versus 


Moulvie Mahomed Hameedool Huq 
(Plaintiff) Respondent. 


Baboo Woomesh Chunder Banerjee for 
Appellants. 


Baboos Onoocool Chunder Mookerjee and 
Kalee Mohun Doss for Respondent. 
According to Mahomedan Law, where a man dies 
leaving no children, a sister’s son can claim his inherit- 
ance after the widow has obtained her one-fourth share. 
Tae appellant raises a point, which was 
not saised in the Léwer Court, to the effect 
that the plaintiff was not in a position to 
sue at all for the inheritance of Moheeood- 
deen, while the wife of this person was 
alive and was entitled to the property. We 
have heard the pleaders on both sides and 
have referred to Macnaghten’s Mahomedan 
Law on this subject, Section 3 of Inherit- 
ance, and Case 15 of*Precedents of Inherit- 
ance. 
and interpreted by the Precedent of Case 
15 is decidedly adverse to the appellant’s 
claim. The widow, under ne circumstances, 
can be entitled to more than ong-fourth of 
her husband’s property, the rest going to 
sisters’ sons and to various other distant 
members after the widow’s share has been 
satisfied. The law of the precedent, Case 15, 
say :—“ A widow takes one-eighth where- 
“there are children, ‘and a fourth ‘ where 
“ there are none. The remainder goes to 
“the legal sharers; in default of them to 
“ the residuary heirs ; in default of them to 
“the distant kindred.” 
On this point, then, we haye no hesitation 
in pronouncing the appellant’s contention 
"pot warranted by tif law. «The plaintiff, as 
asister’s son, is clearly among the legal 
heirs, and only* claims his inheritante after 


We find that the law read carefullye| .?; 


the widow has obtained her, rone- «fourth. 


-| There were ho childsen of Moheeooddeen in 


this instance. 

Ona second point urged, the Lower Court 
has expressly found phat, by oral and docu- 
mentary evidence, ‘the plaintiff has been in 
possession through hi$ brother Kootubood- 
deen. Thisis a finding of fact with which 
we cannot interfere. 
` We dismiss the appeal with costs. 

° 
\ 
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The Oth January 1866. 
Present: é 

The Hon’ble H. V. Bayley and Shumboo- 

nath Punditp Judges. 

Malfomedan Law of Dower—Proof of 

—Largenessef amount of, 
Case No. 35 of 1865.. 

Regular Appeal from a decision passed by 
Moulvie Syud Mahomed Waheedoodaen 
Khan, Prinċipal Sudder Ameen of 
Bhaugulpore, dated the 28theSeptember 
1864. _ 

Mulleeka and others (Défendants) 
Appellants, 
Versus 
Beebee Jumeela and others 
(Plaintiffs) Respondents. 

Mr. C. Gregory, Moonshee Ameer Ali, 

audBaboo Kalee Kishen Sein for Appel- 

lants. - 

W.A. Montriou and Baboo Aushoo- 

tosh’ Dhur for Respondents. 

The produĉtion of a deed of dower is not indispens- 


Mr. W. 


able to the truth and validity of a claim for dower; 
nor is such a claim to be set aside by reason of the 
largéhess of the amount of dower. 

Ir is admitted by both the partie#before 
ubat all taat bas to be decided in this 
appeal is the question what was the amount of 
dower proved to have been fixed at the time of 
the marriage, and that the remand order of 
Justices Norman and Loch was made only 
for the purpose of evidertce being given on 
this point, and the case being-decided accord- 
ingly, 

Theremand erder was this: Affég hold- 
ing that the dower was recoverable from the 
estate of Syed Mahomed, the Judges add- 
ed these words :—“ But as we we have no 
“ evidence before us to determine satisfacto- 
“rily the amount, we think that the Loyer 
« Court will be able to come to a satisfacto 
“conélusion on this point’ We reverse the 


Cil” 


24 


d 
. 
is ` 


‘“ decision .of fhe Lower Court with costs, 
“and remand the cage to tle Principal 
“ Sudder Ameen to dispose of the question 
“as regards the amount of dower.” : 

. The Principal Suddgr ‘Ameen on this 
remand pyt in issue (1) Whit was the actual 
amount of plaintiff’s dower ; and (2) whether 


she is entitled to it or not, and then decided |. 
that the amount claimed (16,25,000 rupees) |- 


should be decreed+to plaintiffs Jumeela, 
Sumbut Koonwar, and My. King, with interest 
from date of suit, from the defendants in 
possession of the property left by Syed 
Mahomed, in prop6rtion to their respective 
appropriations, as wellas feom the other 
property left hy Syed Mahomed. 

We have here to notice that the appellants, 
representing the 12 annas share, have entered 
into a compromise with the respondeyts as 
to their respective interests in the case. 

The’ grounds of the Principal Sudder 
Ameen’s decision on the remand are :—ist, 
That the verbal statements of Syed Mahomed 
ang of the vakeel of Beebee Mulleeka showed 
‘that they relied solely on thé plea of limita- 
tion, and hed not questioned the correctness 
of the amount of dower claimed ; and that 
their written statements went mainly on the 
plea of the insufficiency. of proof to warrant 
a decree on the dower claimed when no deed 
of dower was produced; 2adly, That the cus- 
tom prevailing in the plaintiffs family, and 
in other respectable families of that class at 
Bhaugulpore, was to make dowers of 1,80,000, 
half in rupees, and half in gold mohurs; 
or, literally, half red and half white. 

The Principal Sudder Ameen, states that 
the main evidence on which he’ felied to 
support’ the finding is in. these terms— 
“Tt also appéars from the decd of byes 
“ mokasa, or sale in lieu .of dower exe- 
“ cuted by Moulvie Imdad Ali,. Principal 
“ Sudder- Ameen of Tirhoot, vested with 
“powers of a Small Cause Qourt Jyugee, 
£ dated the 9th ‘October 1857, brought by 
“ plaintiffs witness, Moulvie Ally Hossien, 
“ second son of.the above named Principal 
“ Sudder Ameen, that the amount of the 
“ dower in it is just the same as claimed by 
“ plaintiff, ¢. @ 1,80,000 a moiety gold mo- 
“ hurs, and the other moiety rupees. As 
“ regaias the evidence of witnesses, it is 
“to be observed that the depositions of 
§ Moonsheé Mukgeoodeen Ahmed, a plead- 
“er of the Civil Court, Gyasooddeen 


“ Khan, a respectable mooktear, Mirza Ma-: 


.“ bomed Hossein,a pleader of the Sudder 
"‘@Xmeen’s Court, Sheikh Abtaf Ali, .a 
.& relative of the plaintiff; Moulvie Mahomed, 
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“ Gosil, daughter’s (on of Mahomed Mojeed, 
“fornter Principal Sudder Ameen of Bhau-® 
‘‘gulpore, Nazir. Mahboot Khan, nazir „of 
“the Judge’s Court, Moulvie, “Ali Hossein, 
“second son of Moulvie Syed Imdad Ali, 
“ Prigbipal Sudder Ameen of Tirhoot, "Nujag 
“ Ali Khan, mooktear, Arzeez-ur-Rulfman, 3 
“relative of the plaintiff, Hajee Syed Ma-*: 
«Womed Hossein, a pleader of the Sudder 
“ Ameen’s Court, Sheikh Muyher Hossein,® 
‘ naib mohafiz of the Judge’s Court, Mohamed 
“ Soleem, a relative of the plaintiff, Samdat 
“ Khan, Sheikh Kader Buksh a zemindar, 
“ Madar Buksh, and Syed Ali prove fully ` 
Pto the satisfgction gf the Court that 
“it is the custom in the Mowlana Mrabhaz 
>“ family in this city of Bhaugulpore, to fix 
“the dower at 1,80,000, all red coins, i. e. 
“ gold molrurs, a fact verified by Moulvi 
‘“ Mahomed Rofik Khan, Judge of the Court 
* of Small Causes at Monghyr, a member 
“ of that family. Another custom prevail- 
“ing in other families in Bhaugulpore is 
“ to fix it at 1,80,000, a moiety rupees, and 
“ the other moiety gold gohurs, or at one 
“lakh rupees and eighty thousand gold 
« Mohurs,” 
“The other witnesses for the defendants 

“ depose that Moonshee Mobarik Oollah 
“wanted to marry his daughter for a dower, 
“of 1,80,000, half. gord mohurs, and the 
“ether half rupees, insisting it to “be 
“the custom in his family; but~ Syed 
“ Mahomed did not agree, saying it was the 
“custom in his family to fix the dower at 
“40,000 rupees and forty gold mohurs; 
“and that at last the marriage was solemnized 
“acedrding to the custom of Syed Mahomed’s 
“family. The‘ tenor. of this deposition 
< also proves that it is the custom in plaint- 
“ifPs family to grant 1,80,000 rupees. 
“ Moreover this custom is borne out by tHe 
“ Muzernama/a written opinion of respect- 
“able men, filed on behalf of the plaintiff, 
“ which bears the seal and signature of Syed | 
“ Shah Enaet Hossein, Sojjada Nusheen, and 
“other respectable men of this city.” i 

. “The second point to be determined, is 
“the amount of dower settled on plaintifi’s 
“marriage. As-to this point, I have to 
“remark that Moulvie Mahomed, - Sharek 
« Azeezut Ruhmun, Mahomed Subun Sawdut 
“Khan, Sheikh Kader Buksh, Mudar Buksh, 


“and Syed Share Ali, witnesses for tha: 
“ plaintiff, dephse; they saw with their own 
“eyes plaintiff'S marriage settled at 1,80,000 


“a moiety rupges, and the other moiety 
“gold mohurs, and as this deposition if 


“perféctly consistent with the general 
i ` \ 
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„i true and fit to ej “if it was granted. with this object? In 


‘Scredited eby the Cout. This fact is 
““algo borne out by the plaintiff’s husband, 
*-Syed Mahomed’s own ¢petition of 26th 
“ September 1837. Again?gin the verbal 
“ staterfients of the defendants taken Gown 
«by thé former Principal Sudder Ameen, 
“Mr. Robert, alluded to above, the 
“ (defendants) do not deny the amount R 
‘Athe dower pleaded by plaintiff. Although 
“in the written statements, which were re- 
“‘ turned, objection has in a manner been 
<“ raised by the words ‘heavy, without ka- 
“ beenamah, &e, itis no direct denial. As 
“reotrds the kabeepamah,,it is to be re-" 
<: marke® that the defendauts now allege the 
“ dower to bé*40,000 rupees and forty gold 
“ mohurs, which amount they themselves say 
“ has been settled without a kabeenamah, and 
« FING well known that akabeenamoahis not at 
“ all customary among the respectable Syeds 
“and Sheiks of the Ohaly sect, and, even 
“ granting it to be a denial, still it is of no 
“ avail in the face of oral statements taken 
“down by the former Priucipal Sudder 
“ Ameen in his own hand-writing. It is 
*‘ quite obvious that the plea now set up 
“by the defendants, after four years’ pen- 
“ dency of the suit, as to the dower being 
«© 40,000 rupees and forty gold mohurs, 
“is a plea only which is usually taken in 
“ such cases, aud the corroboration of this 
“ plea by the defendant’s witnesses is by no 
“ means fit to be taken notice of, as these, 
“& witnesses are men of little worth, and, com- 
4 pared with the witnesses for the plaintiff, 
4 have no worth at all; for witnesses Suffa- 
“nent Hossein- ang others are residents 
“of different remote stations, Monghyr, 
4: Gogry, Sooruj Gurrah, &c., and of different 
< castes ; most of them are illiterate, and are 
“ Sather of the plebeian order, their deposi- 
“* tions are contradictory aud @onflicting.” 
The Principal Sudder Ameen concludes 
his judgment by ruling—‘ The pôint to be 
4 determined in the ¢hird place is, whether 
“ å claim for such a large amount of dower 
“ can be entertained by the Court? Now, 
“according to Macnaghten’s Mahomedan 
< Law, page 288, and decision of the Sudder 
“Court dated 20th July 1801, in the case of 
“Golam Hossein Ali for dower to the 
**amount of 3,00,000 gold* mohurs, the 
í“ largeness of the amount does not vitiate 
‘the claim ; certain of pint’ witnesses 
‘say that the object of grafting dower to 
“such a large amount is togsecure to the 
“*wife, after the death of her husband, all 
“ that he might asquire. What harm,’ then, 


“ this view itis appayent that all the pro- 
“ perty left by Syed Mahomed cannot but 
“ come under thé operation of this decision.” 

The defendant appeals trom this decision, 
and urges :— 7 š 

Tst.—That such #@ gecreo cannot be 
given without the production of oa deed of 
dower. 

2nd.—That the written statements re- 
corded at the previeus hearing in 1860 are 
not sufficignt evidence in°this` case. 

8rd.—That the deposi tigns of the plaintiff's 
witnesses are not credible, 

4th.—That the bye-mokasa of Moulvie 
Imdad Ali, relied on by the Principal 
Sudder Ameen, is not a genuine document. 

5th.—That the copy of the petition of Syed 
Mahomed, dated 26th September 1837, has 
already been rejected by the Judges of this 
Court who ordered the remand. 

6¢h.—That the e@idence does not show a 
uniform custom of fixing, as dower amongst 
the respectable families of Bhaugulpore, the 
large amount claifned in this case. 

7th—That the muzernamahe was not 
deposed to by those who signed it. 

8¢h.—That defendant’s witnesses prove the 
dower fixed to have been 40,000 rupees. 

9th.—That the suit being a speculative one 
for the property of Syed Mahomed on the 
part of the present plaintiffs, and not really 
one on the Mahomedan Law of dower, should 
be dismissed. 

We omit to notice the other grounds of 
appeal, such as refer to the Priucipal Sudder 
Ameen’s personal knowledge of these mat- 
ters, and the probability or otherwise of 
Mahomed Syed’s double’ journey to Sahib- 
gunge, as our judgment need not have refer- 
ence to these items, 2 

Judgment.—A fter consideration of the nr- 
guments of pleaders, and the evidenceethey 
havegused to sppport them, we are clearly 
of opinion that there is no sufficient ground 
to interfere with the judgment below, 

On the first of these pleas, we would 
observe that, although ordinarily, where 
the actual deed of dower upon which a 
suit for dower is brought, is. not produced 
and proved, the Courts require other suffi- 
ciently convincing evidence to establieh, the 
contract before they will give a plaintiff 
verdict in his favor, stjll it ‘would be 
absurd to hold, as an absolute rule of law, 
that where such a deed is not Sproduced, no 
claim of dower shall ever be decreed. Haah 
case must depend upon the circumstances s0 
it. Experience shews us tha? a deed of dower 


Civil 
is not in all ¢ases indispensable to the truth 
and validity’ of a clai} for dower, and this 
leads us to the second and third pleas in 
appeal, Ry 

With respect to the gecònd plea, we see no 
reason why thestatemefits’ recorded in Court 
by parties in a position to know the facts, 
should not have a certain weight. The 
Principal-Sudder Ameen has not relied upon 
them absolutely, but only as one and by no 
means the strongest gfethe grounds upon 
which his decision Aas been Uksed. 

The thind, sath, and erghth pleas may well 
be taken R A We are of opinion as 
to these that there is on plaintiffs part an 
amount of evidence, as set forth in the Prin- 
cipal Sudder Ameen’s detailed judgment, and 
as read to us, which establishes sufficiently 
that the dower cfaimed was that agreed to 
and customary. ° It is of course difficult 
in such cases as this after 30 or 40 years 
for plaintiffs to produce such full and direct 
‘evidence as they otherwise might have done. 
But taking all the evidence on their side as 

. a whole, and looking to the*respéctability of 
many of the witnesses, and to the consistency 
of the testimony as a whole; and further, 
considering that defendant does not in any 
way establish his plea that the dower was 
40,000 rupees and 40 gold mohurs, we see 
no reason why we should say that the Prin- 
cipal Sudder Ameen is wrong, and reverse 
his judgment. It may be true that thessum 
claimed and deposed to, as agreed upon and 
customary, is a very large sum: but the 
Mahomedan Law Books, and the detided 
cases, and also the experience of the country, 
shew that it.is a fact that sums so ‘apparen® 
ly. beyond the meaus of the parties are fixed 
as dower amongst Mahomedans from. the 
lowest to the highest, . 

The fourth plea is not established, wor is 
it one very material either way. 

We admit that the fifth plea hay geme 
weight, and it is the only one thathas. This 
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Court certainly did, before remand, pronounce. 


an opinion unfavorable to the bond fide cha- 
racter of the petition of Syed Mahomed of 
the 26th September 1837, But, excluding it 
altogether from.our consideration, we think 
there is sufficient evidence without it to 
warrt our not interfering with the decision 
of the Priacipal Sudder Ameen. 

On the *sevent® plea, we notice that the 
muzeranamah or statement “not on oath 
before the Court” of respectable parties is 

£ as essentiale ta plaintiff’s proving his case, 
therefore, may be put out of it; but it 
is certainly not epposed fo his claim, ` 
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The ninth pleq may be correct as to the 
spectlative charatter of the suit; and y 
those who are-legally plaintiff's, and scan 
establish the original claim ‚óf dower, have 
a legal right to'a verdict. : 

Ugon these grounds we see no shifficient 
reason to interfere with the decisiows of Ke 
Principal Sudder Ameen, and we atcordingly 


smiss the appeal with costs, i 





The. 10th January, 1866, 
. _ Present: , : 
The Hon'ble H.*V. Bayley and Shuygboonath 
i Pundit, Judges. eo? 


Evidence—Civil Court not bound by 
Magistrate’s opinion of a document. 


Case No. 1970 of 1865. 

Special Appeal from a decision passed by 
Mr. G. G. Balfour, Judge of Chittagong, 
dated the 20th April 1865, affirming a 
decision passed by the Moonsiff of Sat- 
haneah, dated the 16th December 1863. 

Nittyanund Surmah and others (Defendants) 

Appellants, 
i versus 
‘Kashenath Nyalunker (Plaintiff 
Respondent. ; 
Baboo Chunder Madhub Ghose for - 


i - Appellants. i 


` Mr. R. E. Twidale for Respondent. 

A Civil Court is not bound to adopt the view of a 
Magistrate as to the genuineness or otherwise of a 
docuntent. x 
- Tae ground of special appeal in this case 
is, that the Magistrate (to whom. the Moonsiff 
referred the first document now pronounced 
to.be spurious) found it not be so, and that, 
therefore, the Civil Court was bound so to 
regard it. In respect to the second docu- 
ment, thé special appellant urges that no 
sufficient grounds have been given for its* 
rejection. 

We are not aware of any law or rule of 
legal practice which compels a Civil Court 
to adopt the view of a Deputy Magistrate as to 
the genuineness or otherwise of a document. 
The Judge has found, as a fact on all the 
circumstances stewn.by the evidence, and 
on the appeprance of the second-document, 
that neithed of the documents is trust- 
worthy. With this finding of fact we can- 
‘not ‘interfere sin spesial appeal, and we, 
accordingly, dismiss this special appeal with 
costs: ° pia 
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] The 11th Janusfy 1866. 


Present: 
e 


The Hon’ble wW. S. Seton-Kårr and G. 


e P Macpherson, Judges. 


Damages (Civil Suit for)—Gonvictiog 
° by Magistrate. 


Case Ño. 2328 of 1865. 


Special Appeal, from a decision passed by 


thé Principal Sudder Amgen of Hooghly,” 


duted®he 25th May 1865, affirming a. 
decision pa&sed by the Sudder Ameen of 
that District, dated the 30th November 
gt 


Bishonath Neogy (Plaintiff) Appellant, 


VETSUS 


Huro Gobind Neogy and others (Defendants) 
Respondents. 


Baboos Umbica Churn Banerjee and Door- 
ga Doss Dutt for Appellant. 


Baboos Onoocool Chunder Mokerjee, Nil 
Madhub Sein, Barkee Madhub Banerjee, 
and Luckhee Churn Bose for Respondents. 


The conviction in @ Criminal case is not conclusive in 
a Civil suit for damages in respect of the same act. 


THE ground of special appeal in this case, 
which is a suit to recover damages for an 
assault, is that a conwiction of the defendants 
by the Magistrate for rioting under Sections 
147 and 148 of the Penal Code, is conclu- 
sive evidence, and proves the assault com- 
plained of. The Magistrate does convict the 
defendants of rioting under these Sections, 
and, in his judgment, finds that the plaintiff 
was personally assaulted by them. The 
Lower Appellate Court has, however, consi- 
dered it not proved that any assault took 
place, and therefore dismissed the suit. 


We cannot in special appeal interfere 
with the finding of the Lower Court, as the 
conviction in the Criminal case is not con- 
clusive in this, which is a Civil, suit for da- 
mages (sce the cases collected in Roscoe’s 
Nisi Prius 10th Edition 171). 

The whole case is highly Ansatisfactory. 
The Lower Court dįyected ghat each party. 
should pay his own costs, and we make a 
similar order, while we dismiss this appeal. 


OSs? SSS a On ee 
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Présent: 
The Hon’ble C. B. Trevor and Œ. Campbell, 
Judges. 


Limitation (Act ŽI of 1848)—No 
Sdeduction for legal disability — 
Commencement of, in the case of 
an adopted Son. 


Casyg Nos. 678 and 679 of 1865. 
e 


Special Appeals from aXfecision' passed by 
the Judge ôf filymensing, dated the 28th 
November 1864, affirming a decision 
passed by the Principal Sudder #lmeen of ` 
that District, dated the 11th July 1864. 


Hvuro Chunder Chowdbry (Plaintiff) 
Appedlant, 


@ersus 


Kishen Koomar Chowdhry and others (De- 
fendants) Respondents. ¢ 


Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Appellant. 


Baboos Kalee Kishen Sein and Hem 
Chunder Banerjee for Respondents. 

No deduction or allowance is made by law for legal 
disability from the period of limitation prescribed by ` 
Act XIII of 1848. 

Limitation against an adopted son will count from 
the time of his attaining majority. 

Twr plaintiff sued the defendants in two 
different suits for certain plots of land of 
wbich he had been dispossessed by the defend- 
ants. A portion of the plaintiff’s claim the 
Judge remitted to the Lower Court for invest- 
igation on the merits ; but as to plots Nos. 3 
and 4 to 42 in suit No. 27, and plots Nos. 2 
and 8 in No. 28, he declared plaintiff gut of 
Cougt under the Statute of Limitations. 

The Judge finds that, as to all these plots, 
plaintiffis on his own showing out of Court. 
As to plot No. 3 in No. 27, plaintiff, remarks 
the Judge, states that his mother Taramonee 
was dispossessed’ by a summary award in 
the year 1264 whilst Act XII of 1848 was 
in force; and as the order as'to three years 
in that Act is absolute, no time being glowed 
for any cause. whatever ‘to be deducted in 
counting limitation, and as thee suit was 
not instituted within three ‘years from. that 
time, plaintiff is barred by lapse of time as 
regards it. Again, as regards Nos. 4 to 42, 
remarks the Judge, plaintiff states that d& © 
fendant took possession in 1254 under ùn 


’ was under 


28 Cisi 


» 
e ` 


Act IV of 1840 award, When Taramonee, 
the mother of plaint}#, whs dispossessed in 
that year, the plaintiff's right had not begun, 
_ as he was not then adopted ; consequently, 
Taramonee ought to shave sued whilst she 
no legal disability. Plaintiff 
states that at the inh% of dispossession she 
was only the guardian-of her former adopted 
son, Jugut Chunder, who died in Chyet 
1257; from that date, therefore, she was 
under no legal disabilityeto sue for her own 
rights until one 1258, when plaintiff's 
vakeel states, . plaintiff was adopted ; 
consequently, te itation began to run from 
Ist Bysack 1258, or earlier ;®and, as this suit 
was insjtuted more than two years after the 
passing of Act XIV of 1859, no subsequent 
time can be allowed on account of the subse- 
quent liability, of the plaintiff under §ection 
11, and he is, therefore, barred by limitatior, 
as this suit was not instituted till Chyet 
1270, being 13 years after 1st Bysack 1258. 
The Judge ,considers that plaintiff was 
similarly barred as regards plot No. 2 in ap- 
peal 28,in which Taramone® was dispossessed 
in 1262. e As regards plot No. 3 of appeal 
28, of.which 'a former proprietor was dis- 
possessed according to plaintiff's statement 
in 1232, confirmed by a decree under Act 
IV in 1834, which kept Taramonee out of 
possession of it, plaintiff alleges, remarks 
the Judge, that Gobind Chunder Chowdhry, 
the plaintiff's father, held the zemindary 
when of full age, from 1246 to 1248, and 
when under no legal disability ; consequgntly 
limitation runs from 1246, and plaintifi’s 
‘claim is barred as regards this plot. 

Plaintiff now appeals specially, urgitfg 
_ that his claim is not barred by the Stutute 
of Limitation, and that the Lower Court bas 
miscalculated in determining him to be out 
of time under the Statute. : sg 

Asto the plot No. 3 in No. 27, we think 
that there can be no doubt thag plaintifigs ont 
of time in suing for it. When suing‘ to 
reverse a summary award, it is necessury 
under Act XIII of 1848 to sue within 
three years of the final award. No deduc- 
tion or allowanee is made by law for legal 
disability. The agents, of whatever nature 
. they may be, of parties legally disabled from 
appegNing $ themselves, ‘are eunder obligation 
to appear, “for them within three years to 
contest the awards, and, if they fail to take 
the necessary steps to that end, the parties 
for whem they are acting lose their right by 


be g= of times è» - 
ais to the plots Nos. 4 to 42 in appeal 
No. 27, it appeafs that, when the disposses- 
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sion by defendant Book place in 1254, plaints . 
iff's mother wasin ‘possession as ¢he guard? 
ian and manager of her minor adopted eop, 
Jugut Chunder,*who was adopted on 12th 
Falggon 1250, and who died in 1257. It ap- 
pearé, moreover, that plaintiff was ‘hdoptgd 
in Sait 1258, and brings his present\suit in 


‘{hyet 1270, he having reached his majority. 


@ Magh 1268 or 1861. , 
Now, it seems clear that plaintiff is not 
the heir of either his adopted brother who 
died in infancy, or of his mother ;.conse- 
quently, when the cause of action arose, 
and previous to his adoptions no one througl: 
whom he claims was isi possession of the 
property of which the lands are saiff to form 
a portion, It follows that limftation did not 
begin torun against him until-his adoption ; 
but he was a minor from that time 8 
until 1268, and has brought his suit within 
three years from the time when the disabi- 
lity ceased ; he is consequently as to these 
lands clearly within time, .and his claim to 
them must be enquired, , 

The same reasóning applies to ‘Tat No.-2 of 
appeal 28. Tararnonee was dispossessed 
of it in 1262 when acting as the guardian of. 
her first adopted’ son, and, until plaintiff’s 
adoption, no pne through whom he claims 
possessed his propertyein virtue of which he 
brings the present actitn. 

In determining that limitation does not 
apply under the peculiar circumstances of 
this case to the above portion of the present 
claim, we are not unmindful of the ruling of 
the Privy Council in the case of Kalami- 
missa vs.-the Rajah Swagunge to the 
effect that a decree obtained against a widow 


.in possession of her husband’s estate would 
‘bind her husband’s heirs, unless that decree 


could be successfully impeached on some 
special ground. 

<As to plot No. 3 of appeal 28, the Judge is. 
clearly of opinion that the decree of the 
Sessions Judge of 1252, was merely a re- 
cognition of a previous dispossession com- * 
mencing in 1282, after which possession of 
his property has been acquired by plainJifi’s 
father when he came of age in 1246. 
Limitation, therefore, having’ once, during 
his father’s possession of the property, be- 
gun to run against plaintiff, his brother’s and 
his own subseqtent disability did not pre- 
vent the confinuance of its running, and it 
has long soo se him out of Court as 
to this plot 

The Judge éwill ewquire into the title of 
the plaintiff to plots No. 4 to 42 of appeal j 
27 and plot-No. 2 of- “appeal No. 28. i 
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The 11th z 1866. amount and a Ar congribytion, the 
t ° Present : g defendants ‘were noff liable for the expenses 
x “6 of the idols, and that the plaintiff was in ex- 
The Hon’ble ©. B. Trevorgand F. A. Glover, | elusive possession oftthe estate, and paid the 
Judges, « Government Revenye from it. Fhe Sudder 


Suit "for Contribution—Hindoo\naw 
—Expenses of Family Idols—Go- 
vernument Revenue. è 

Case’ No. 2638 of 1865. `N 


Special Appeal from a decision passed by 
the Principai Sudder Ameen of Dacca, 
dated the 12th June 1868, reversing 
a decision passed by the Moonsiff of 
Manickgunge, dated the 28th May 1864. e 


Sham [wl Set (Defehdant) Appellant, 
a versus l 


Huro Soonduree Goopta and others (Plaint- 
aij) 20d others (Defendants) Respondents, 


Baboo Khetturnah Bose for Appellant. 


Baboos Sreenath Doss, Romesh Chunder 
Mitter, and Greeja Sunkur Mojoomdar 
for Respondents. 

Where a Hindoo ancestor makes no endownment for 
the support of the family idols, and creates no trust 
whereby bis descendants were bound to provide, for 
them, no legal obligation rests on them to support the 
idols, and no suit for contribution can lie against any of 
them for the expenses of the idols. 

In a suit for contribution of Government Revenue, 
where the defendants plead that the plaintiff was in 
exclusive possession of the*entire property as manager, 
and had paid the revenue out of it before accounting 
to them for the surplus profits, the Court should not 
proceed simply on the fact of payment by the plaintiff, 
but should also consider whose money was paid. 

Tasis was a suit by the special respondent 
for contribution against his co-sharersin the 
ancestral estate, on account of the expenses 
incurred in keeping: up the worship of the 
family idols, and also for their guotas of re- 
venue due to Government, which special 
respondent had paid himself. 

Lt appears from the record that the origin- 
al proprietor of the estate, Rafh Churn, left 
three grandsons by daughters, Gooroo Per- 
shad, Mobun, and Gowres Sunkur. ‘The 
last named got a 7 annas share of the pro- 
perty, the other two 9 annas between them. 

The special appellants in this case are the 
heirs of Mohun (Gooroo Pershad who was a 
defendant in the original suit not appealing). 
They deny their liability to pay for the sup- 
port of the idol and, with regard to the de- 
mand for their quotas of revenue, allege that 
the special respondent was aĝ manager in 
possession of the entire propgty, and paid 
the revenue out of it beforeffaccounting to 
them for the surplus profits. 


*The Court of first instance held that, in j the present action. 


Ameen refused to consider the doaumentary 
evidence put in by® the plaintiff, on the 
ground that it was not filed in time, 

On appeal, the Principal Sudder Ameen 
received and considered*this as well as the 
other evideng, #o@ decided that it was 
sufficienKto make the “plaintiffs liable for 
their share of the idol expenses. * 

On the question of rent, he held that, as 
the plaintiffs ‘were proved to have paid it 
for the defendants’ share of the estate, the 
latter were Hable for eontribution. 

Against this decision, jhe defendants. now 
appea] specially, urging that the evidence 
on which the Principal Sudder Ameen has 
relied, does not establish against them. any 
legal liability to phy for any part of the 
idols éxpenses, and that the Principal 
Sudder Ameen has altogether mistaken tle 
issue on the claim for revenue, which should 
have been whether the special vespondents 
held exclusive possession of the estate as 
managers and paid the Government Revenue 
from its proceeds in that capacity ; the fact 
of their having paid in the full amount of 
Government Revenue proving nothing im 
their favor, unless it were also shewn that 
the money did not come from the estate 
generally, but from their own particular 
share of it. i 

ith regard to the first objection, we 
think thg special appellant’s contention 
sbund. The grandfather, Ram Churn, made 
no endowment for the support of the family 
idols ; nor did he create any trust whereby 
his grandsons or their descendants were 
bourt to provide for them. And, although 
there would doubtless be, in accordance with 
Hinedgo custony and usage, a moral obligation 
on the grandsons of Ram Churn and their 
descendants in possession of the property of 
their maternal grandfather, to assist in sup- 
porting the worship of the family idols, we 
do not think that any Jegal obligation ex- 
isted, or that the special appellants can be 
forced to contribute if unwilling to doso. ` 

The Principal Sudder, Ameen has cided 
agaiust the special appellants, ofthe ground 
that their liability is proved by the fact of 
their entering into a covenant to support - 
the idol worship. If this were so, these 


‘| parties would have of course no defence go , 


But the documentar 


the - absence of any evidence fixing the , evidence on which the Lowef Appellaté Court 
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has relied does not, in \¥* opinion, prove any | perty of all the Bers If this issue bg 
such covenant. Theb- ekrar," when pro- | found against the special appellaris, if it be 


perly interpreted, is no ,more than an 
arrangement between ‘the parties, the 
grandsons of Ram Chuva, regarding tho 
amount to be allowed as maintenance to 
a widowed daughtér of their grandfather. 
_ There isin it an incidental mention of 
the idols, a word or two at the end, stat- 
ing that the worship would be kept up. 
But the ekrar was po *binding engagement 
between the aunt and nephews regarding the 
debsheba ;it only Pound the latter to pay a 
certain sum for the former’s ‘maintenance. 
Had the aunt been the shebatt or manager 
of the ifols, the words at the end of the 
ekrar might perhaps have been taken as an 
obligation ; but, asit is, they can’ have no 
legal effect in eompelling the heirs of Afohun 
` tò contribute. ° 


Then, as to the two hesabs, one of these 


found, that is, that the special respondents 
were notin excl&sive’ possession as mana- 
gers gf the estate, but that each member of. 
the family collected his own share, then the 
Principal. Sudder Ameen’s finding*on the 
evidence that the special respondents had 

id the entire Government Revenue, vol 
‘be sufficient to justify the decree pass 
against the other side, and „with that order 
we in special appeal could not interfere. 

That part ‘of the Principal Sudder 
Ameen’s judgment, therefore, which imposes 
a legal obligation on the special appellants 
to contribute to the support of ine family : 
idol is reversed, so far as regards the parties 
who have appealed, with costs. on special: 
respondents. As regards the portion ofthe 
claim which is the subject of remand, costs 
will follow the result. ` 


may be at once put out “of consideration, as ; 


it does not profess to have- been signed by 
te special appellant’s father at all, but 
only by Gooroo Pershad, and there is no- 
thing on, the,record to show us that Gooroo 
Pershad was authorized by hisbrothers to sign 
for them. The question was not even put to 
-Gooroo Pershad when his evidence was 
being taken in Court. 7 
The second hesab is no doubt signed by all 
three brothers ; but, on reading it, we find 
that it is simply evidence of a voluntary ar- 
rangement between the parties to pay certain 
monies for certain years (1282 to J235 
B. S.), and disclosing no obligation to pay 
the same in any succeeding years., ` > 
On the question of contribution. of revê- 
nue, we think that the Principal Sudder 
‘Ameen has not tried the correct issue. The 
allegation of the special appellants was 
that the heirs of Gouree Sunkur were in 
—exclu8ive possession of the lands on which 
contribution was claimed, aml had pae the 
Government Revenue from the rents of those 
lands. If this were so, the special respond- 
ents could, of course, have no claim, as they 
paid to Government the speeial appellant’s 
money as well ¢s their own. ‘The Princi- 
pal Sndder Ameen has gone simply on the 
fact of payment by the special respondents, 
witheu cgnsidering whose money it was 
that was paid. ot 
The case must therefore, be remanded to 
find whether „the special respondents were in 
exclusive possession of the estate for which 
contributioh ôf revenue is claimed. If 
that be found, it follows that the revenue 
paid must have beep from the joint pro- 


The 11th January 1866. 
Present ; 


ô 
The Hon’ble U. V. Bayley and . Shumboo- 
nauth Pundit, Judges. 
‘Sale (in execution 9f decree)—Claims 
_of prior purchasegrs—Res judicata 
_.—Mfinors—Costs. ž e 
Case No. 2733 of 1865. ` 


Special Appeal from a decision passed by 
Mr. W. Ainslie, Judge of Patna, dated 
the 4th August 1865, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the lOth May 
1864. . 


Deonarain Sing and others (Defendants) 
: - Appellants, ` 


e VETSUS i . ° 


Tokhun Sing and others (Plaintiffs) e 
* Respondents. : 


Baboos Onoocool Chunder Mookerjee and ~ 
` Kalee Kishen Sein for Appellants. ` 


Baboos Dwarkanath Mitter, Sreenath Doss, 
and Kishen Succa Mookerjee for Re- 
spondents. Seg 


A purchased in execution the rights and interests’ , 
of B whose heirs in, possession were sued by the credit- 
or who obtained a decree against the estate of B. 
Before the salg, three persons, C, D, and E claimed 
tohave previous purchased separately the whole proper- 
ty of B from hisQeirs. The claim of Æ was disallowed, 
those of C and were allowed, and the rights and 
“interests of B in@he whole were ordered to be sold 
with notice of the claims of C and D. A sued C ang D 
to proye that their purchases were fraudulent, and failed. 
He also sued to confirm his purcfase to that to which 


@wo heirs of B, Fand Œ afterw: 


` or could be sold, it is too late fof the spe- 


, 
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n % a: 
the claim of E %vas disallowed] and obtained a decree. this case that the pla tiff had: not ANE 
rds sued C and D, on the s ‘© thadfhe 9 pies*for Which the 
ground that® their purchase from their relations while | 227 thing meols k lai t p disallowed 
they wére minors was not bindingmpon them, and recov- | claim of a third claimant was disallowed on 
ered a portion ofthe estate with gesne profits ton, wo appeal in the summgry case in execution., 
date of their dispdssession. A then sued C an or : ial appellants 
return of the property so recovered by them wit} mesne Deonarain, one ve the ie P d 
ofits ffom the date of his own purchase. HeLiN(1)that | further argues that he js a son of a decease 
t e dismigeal of the former suit of A was no bar to his pre- | son of Sheomungul, and not being a party 
to the decree, the sale in the execution of 
this decree cannot convey to the purchaser 


sent claim; (2) that A was entitled to a decree for his claim, 
as Cand D could only'recover and hold as trustoes for hign, 

the rights which by suqcession were vested 
in that heir, who alsg, it is said, was a minor 


because he had already purchased the rights of B hoga- 
when ths de®ree was epassed. It appears 


@estor of C and D; (3) that the plea of one of these her 

F, that he was a minor when the decree was obtained 

against the estate of B, and that, therefore, it was not 

oe upon hiin, was of no avail, vben he Soil. not 

shew any fraud or reasonable neglect of the decree-hold- ' i the plaintiff in the 

er in not making him a party ‘to the case which the that, ufter the pres ag P F khur. 

decree-holder had brought against all the persons he | CaSe against, Mujlis au ukhur-oon- 

had Ween able to make out were the lreirs of his debt@r | nissa, the special appellants sued these two 

and in pegsession of his tstate, ang when J? oould not purchasers on the. ground that they, the 
special appellants, were no partis to the 
conveyance, and the brothers of one and the 

uncles and pérhaps andther brother of the 

othe® had no right to cofvey their shares 

during ‘their minority. In this suit the 


shew that the debt was not due from his ancestor when the 

decree was obtaMed, or thatthe decree was not bond fide; 
special appellants succeeded and obtained a 
decree egainst these purchasers for their 


(4) that when the sale was for the interestof Bin tha 

whole property, and when F allowed A to sue C and D 
own shares. After they had? obtained pos- 
session and taken mesne profits for the 


ing case to which F was a party, and A*in that case 
8 = 
period during which they were kept out of 


n the ground that what was claimed by C and D 
was apart of what A had purchased, Æ could not 
now be allowed to plead that the sale in execution was 
exclusive of what was purchased and held by the said 
purchasers, and only of the portion unsuccessfully claimed 

possession, the present plaintiff brought this 
suit against them for the return of the pro- 
perty, with mesne profits from the date of 
his purchase, on the ground that, as he is 
the purchaser of all the rights and interests 


by Æ; (5) that F could not also be allowed to say that 

the sale to A of the property unsuccessfully claimed by 

E was also exclusive of the rights of F, when in the 

former case of A forthe portion claimed by Æ, F had 

already failed to obtain any decree upon that right; (6) 

that F and G were entitled to recover from A all costs 

incurred by them in recovering the property now in dis- 
of the ancestor of the appellants, they, as 
heirs of that debtor, have no right to re- 
tain against him any portion of the property 
of their ancestor. It does not appear that, 
at tf time'of this decree in execution of 

which the plaintiff was his purchaser, the 

special appellant, who objects on the score 


pute from Cand D, 
In this case the spgcial appellants contend 
of minority, was made a defendant. It is 
moreover Shawn that he was made a party 


that. nothing more than the 9 pies for which 
the chaim of Gunga Pershad was disallowed. 
on the appeal of the decree-holder was sold. 

to the execution case before the sale in dìs- | 
pute took place. Further, this special ap- 
pellant not having taken this plga of 


As the special appellants admit that the 

order was for the sale of the entire rights 
mingrity below, no facts connected with it 
or with maefers explaining away this ob- 


and interests of the original and deceased 

debtor, Sheomungul Sing, (against whose 

estate the decree was passed) with a wotice 

that for a portion of these rights the claims 

of Mujlis Roy and Fuknur-oon-nissa were 

summarily allowed by the Court executing 
jection are stated, nor evidence given re- 
garding these points. 

Even assuming that the special appellant 
was born when the action, was brought or 
the decree was obtained, and that he was 
aminor at that time, aud even assuming 


the decree, and as by law only the rights 
and interests in, and not any particular 
specific portion of, any property of the debt- 
that he was not major when he wag made 
a party to the further proceedipgs, w® can- 
not consider that this special appellant has 
any right to deny his liability under and 
to question the legality of a decree passed 
for the debts of his .ancestoy against the 








































cial appellants to argue now before us not. 
only what was sold, but also what should 
have been ordered to be sold. Besides 
when, after the purchase made by the pre- 
sent plaintiff in a suit to which the special 
appellants were parties, the plaintiff was 
allowed to bring an action against the last 
two claimants, Fukhur-oon-nissa and Moj- 
lis Roy, on the ground of theigalleged pur- 
chases from parties holdingg as heirs of 
Sheoimungul the debtor not Wing bond fide, 
and the case was decjded on Ghe ground that 
these purchases were bond fide, it is too|steate of that ancestor in a case brougg = 
late now for the special appellants to argue in by the creditor aguinst all the parties, The 
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creditor, had; after N reasonable search 
and enquiry, succeedà in finding out the 
heirs of his debtor, and the parties holding 
his estate. It is not shown that the cre- 
ditor had the means, of knowing of the 


. existence, of a minor heir when he had from 


_ ereditor or his grand mothr, 


motives of précautjon® brought the action 
against the sons, one of the two grandsons, the 
wife and the manager of the estate of his 
debtor, and when the special appellant, had 
no plea to urge either ofefraud against the 
uncles 
to show. that the estate 

not indebted for the 


or his brether, 
of his ancestor 


Wa 


money for which the decree was obtained. -|° 


When, this plaintiff had sued before to 
set aside the purchase in favor of Mujlis 
Roy and Fukhur-oon-nissa, he had sued also 
to have his purchase of the’ share unsyccess- 
fully claimed” Before by Gunga Pershad 
confirmed. In that “case this special ap- 
pellant had objected thate to the extent of 
his share, the sale to the present: plaintiff 
was not valid ùpon this very ground “of the 
appellant’s minority, but His objections as 
regards that -portion of the property was 
disallowed. Both the special appellants fur- 
ther argue that, after the dismissal of the 
plaintiffs case against Mujlis Roy and 
Fukhur-oon-nissa, plaintiff cannot now sue the 
special appellants for any portion of the 
property recovered by them’ from the two 
purchasers.’ The former case was brought 
by the plaintiffon the ground of the sales 
being entirely fraudulent, and the action 
brought by the special appellants waf on 
the ground that the sale to these purchasers 
could not convey any right in the shares 
of these special appellants. The plaintiff 
could have himself sued the twe “purchaseys 
upon this right after the dismissal of his 
former case against these purchasers, «The 
reasow of his not thus suing appears to be 
this, viz. that, in the decrge passeg in 
the first case brought by hiit, the Judge 
trying the case had thought that he could 
not sue upon this right, but that the special 
appellants could, and there is a proviso 
in the decree to the effect that the plaintiff 
can take steps fo recover the shares of the 
special appellants when they may recover 
them ‘yom the two purchasers The for- 
mer case Meided against the plaintiff is 


therefore fo bar tp his present suit to recover 


from the special appellants property which 
they are hdiding only- as trustees for 


. eo e@ 
#The special appellants, however, contend 
that they are.entitled to be re-imbursed for 


all the costs tha they have’ incurred i 
recovering the property which they are no 
ordered to retura. We think there is-regson 
in this plea. Wegreject the, Special appeal, 
but, with reference to their right “to recover 
the aksis of the former case, think it* proper 
to add that the plaintiff in this case will not 

cover any costs of. any one of the three 
Meurts from the special appellants, who also 
will not be entitled ‘to recover from tife 
plaintiff any portion of the costs of this 
special appeal. 


The 11th Jantary 1866. » 
Present: œ à 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. a 


Limitation— Adoption. 
Case No. 321 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 29th May 1865. 


Kishen Mohun Koond and others (Defendants) 
Appellants, A 


vergus 


Muddun Mohun Téwaree and othess 
(Plaintifis) Respondents. 


Baboos Onoocool Chunder Mooherjee and 
Romesh Chunder Mitter for Appellants. 


Baboos Kishen Kishore Ghose snd Dwar- 
‘hanath Mitter for Respondents. 
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After Act XIV of 1859 came4nto operation, an adopt- 
ed son out of possession should sue within. three years 
of his majority to set aside illegal act. of his adopting 
mother performed 12 years before the suit. 
` No cause of action to sue toset aside these acts arise 
to the adopted son either from the date of nis obtaining 
possession of the egtate, or from the date of the final deci- 
sions in any case brought for him or agaiast his mother, 
or by or against him, to prove or disprove the validity 
of his adoption. 

No deduction from the period of limitation can be 
allowed to the adopted son for the period of pendency of 
these suits. s 


In this case, the plaintiff sues for setting 
aside certain acts of his adopting mother 
with reference to some portions of the estate 
of his adopting father. Even, the latest of 
these acts is admittedly twelve years before 
the suit, and more than three years after the 
plaintiffs arrfying at majority. In answér 
to the limita&pn pleaded against the claim, 
the plaintiff ass§rts that during his minority; 
his mother had occasion to contest the 
genuineness of the deed uigler which he and, 


-y 
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nere him, aħother (decefsed) adopted son 

as adopted by his mother; that theecase 
was,finally decided in England in favor of 
the genuineness of the deeg after the plaint- 
iff’s arriving at majority,» but that the 
legalityeof his adoption as a second adobtion 
was lefy undecided ; that finding that his 
mother was not making over the estate of his 
adopting father, he sued-his mother and 
those who in failure of the plaintiff’s right 
have been the heirs to his adopting father 
after the death of his adopting mother ; that 
another action was brought by these defend- 
ants against him and his mother to contest 
the legality of his adoption’; that mean-° 
while Hæ mother died, and these cases were 
finally, in apyeal in the late Sudder, compro- 
mised between him and those defendants in 
1862, when they admitted his title as the 
legah adopted son of his father; that, as 
he could not sue before his rights were so 
established, he is in time when he has sued 
in this case within two years of their final 
adjudication regarding his rights of succes- 
sion, 

The Lower Court over-ruled the plea of 
limitation, and on the merits gave the plaint- 
iff a decree. 

Against this, the opposing defendant who 
is in possession of the whole of the property 
in dispute, appealed te this Court. 

He again pleads limitation. We find that 
the Lower Court has considered that the 
cause of action arose when the plaintiff was 
a minor, and so holds that he should, under 
Section 11 of Act XIV of 1859, sue within 

‘twelve years of his majority. It thinks, 
however, that the plaintiffis in time, asthe is 
entitled to a deduction in addition to the 
whole period of his minority of the entire 
period intervening between his arrival at 
majority and the final adjudicatin of the 
case between him and his cousins: It fur- 
ther holds that the plaintiff was legally tn- 
capable of suing before this termfnation of 

re the dispute regarding his title, and so is in 
time when he has sued within three years of 
the removal of his legal disqualification. 


We hold that, under Section 14 of Act |: 


XIV of 1859, no deduction can be made in 
favor of the plaintiff of the period that 
either the first case against his mother, or 
his own case against his mother, or his 
cousin’s case against him, was pending 
in Courts. The deduction thre contem- 
plated is of the pendency of suig8 of an entire- 
ly different kind as therein sffecified. Even 
admitting for argument’s sake that the 
Section 12 of the aw merely contains some. 
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illustration of what would be instances of 
the legal disqualificati¥f mentionéd in’Section 
11, and that the former Section is not 
exhaustive of the de§nition of that disquali- 


‘fication, we cannot allow that the hesitation 


which plaintiff may ‘have felt in bringing 
this suit before he foupd it convenient to 
sue, would justify us in holding that the 
plaintiff was legally disqualified to sue before 
1862. When he sued his mother, if he had’ 
actually any occasian fo sue her, he might 
have sue at tRe same time also to set aside 
these act of his *adogting mother. His 
cause of action arose him when his 
mother by hem respective acts injured his 
father’s estate; and we see no sufficient 
reason in his pleas why he did not sue his 
mother and the appellant immediately after 
his coming to age, notwithstanding the fact 
that fis own rights of 8uccession were 
contended in that suit® against his mother, 
His mother did notein that case deny his 
right, or state anything adverse to him; 
aud if she did not make over to him, on his 
arriving at majority the estate to which by 
his adoption he was entitled, he should have 
immediately sued his mother. Plaintiff 
might under the old law have safely delayed 
for twelve years from his arrival at majority ; 
but when Act XIV of 1859 was passed “(in | 
1859), he could not fail to perceive that he 
could safely wait only for three years from 
his majority, From 1862 this new law 
came into operation ; and he could not but 
see before-hand that, if he allowed the year 
186 Ito expire, he would be affected by the 
new law. If he had, immediately after 
the termittation of the dispute regarding his 
title in the beginning of 1862, brought his 
present actton, he might have been in time 
under Section 11 of Act XIV of 1859. 

Hie case cannot come under Section 9 of 
the Act. ° 

We, do not, see how the plaintiff can get 
over the plew6f limitation in this case. 

We accordingly decree the appeal with 
costs, and dismiss the plaintiff’s suit with 
costs. 


The 12th January 1866. 


Present: 


The Hon’ble H. Ve. Bayley and 
Pundit, Judges. 


Evidence—Survey Map (Comparison 
of, with Ameen’s Report). 


Case No. 1711 of 1865. 


Special Appeal from a decision passed è 
Mr. H. Richardson, Judge of Jessore, 


Shymbsenath 


‘in the case. 


a ` o 


ch 1865, affirming .a 
r. J. Weston, Prin- 

cipal Sudder Ameèn of that District, 
. dated the 30ih Aprig 1865. 


Puddo Monee Dossee apd others (Plaintiffs) 





° _ Appellants, 
"versus a l 
Bisseshur Dutt Chowdhry (Defendant) 
Respondent, 


Baboo Rajendurnath Bose for Appellants. 


` Baboo Gopal Lal Blitser for Rafpondént. 

A Survey" Map sowfht -to be set aside may be used 
for the purpose of testing the correctness of an Ameen’s 
report. e , 

THE œpoint pressed upon us in special 
appeal,in this case, is that the Lower Appel- 
late Court has etred in law in using- the 
Survey Map, which it was the object pf this 
suit to set aside, for the purpose of testing 
the correctness of the Ameen’s report. 

Tt is true that this suf was brought to set 
‘aside that syrvey map as incorrect. Its 
sorrectness, therefore, was a material issue 
‘The Lower Appellate Court has 
tested that correctness not only by compar- 
ing the Ameen’s report with the said map, 


`” but in other ways also ; amongst them it has 
- made a comparison between the configuration 
. and boundaries of the disputed land as shewn 


in the Ameen’s report, and in the survey map, 
respectively. . j 
Now, we do not say that the Lower Appel- 
fate Court might have accepted the survey 
map per se, as evidence to establish the case 


_of either party or as a basis of his defision 


when the suit was brought to set it aside ; 
but we think that the Lower Appellate Coutt 
could not have decided such acase as this 
properly, without séeing howefar the logal 


_ investigation of the Ameen, ordered especially 


with a view to discover by its means whether 
the s@rvey map should be set aside as incorrect 
or not, represented in the sagae- manggr ‘or 
differently, the local details” and actual 
boundaries of the lands in dispute. If this 
comparison were not to be made in cases of 
-this nature, the weight given to that -most 
important item of evidence in such suits—the 
Ameen’s local investigation—must be given 


- without the real test of agreement or dif- 


ference, hich can glone render such a local 
investigatjo& capable of answering its object, 
viz. to see whether the survey map, sought 
to be set aside as incorrect, is so or not. 
We do ndt therefore, consider the objec- 
on raised other than an untenable and ‘un- 
agbstantial one. | 
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*. Tms is as 
a Hindoo, against her father-in-law’s family, 
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We may add thht nothing isshewn us ` o 
prove that the Judge has miscgnstrued tle 
decree of the Cjvil Court dated 3rd of April 


1814, and that,the objections raised to the. 


Ameen’s report, are vague and unspecific. 
i OM these grounds, we see no ason, to 
interfere with, the Lower Appellate Coutts 





decision, ‘and we, therefore, dismiss this 
Special appeal with costs. 
be S ° 
The 12th January 1866. ` 
ti Present : , 
The Hon’ble’ ©. B. Trevor and G. Camp- 
j bell, Judges. e : 
Benamee. Prosumption - of joint 


family—Allegation of separate pro- 
perty—Onus probandi—Evid — 
Duty of Judge (as to Witnesses), 


Case No. 815 of 1865. | 


Regular Appeal from a decision passed by 
Baboo Greesh Chunder Ghose, Principal 
Sudder Ameen of Cuttack, dated the 
29th July 1865. i 


Nowbut Ram Bhukut (one of the 
Defendants) Appellant, 
VETSUS 


‘” Shuklee Dayee andyothers (Plaintiffs) 
Respondents. * 


Mr. R. T. Allan for Appellant. 


Baboos Onoocool Chunder Mookerjee, 
Dwarkanath Mitter, Unnoda ‘Pershad 
Banerjee, Tarucknath Sein, and Kishen 
Dyal Roy for Respondents. 


Suit laid at rupees 31,235-9-6-16. 


Suit by a Hindoo widow -avainst her father-in-law's 
family on account of certain bonds and decrees realized 
by her father-in-law, and which she alleges to have been 
the property of her husband who predeceased his father. 
The defencesis thgt the money was really that of the 
faily, thename of the son being merely used accord - 
ing to the common practice of Hindoo families. The 
bonds were tn the name of the’son; and the suits upon 
them were instituted in his name, On his death, „his 
father, as heir of the son, having procured his name 
to be substituted in the suits, carried them to a conclu- 
sion and realized the money now sued for. HELD that 
though the use of the son’s.name and the father’? con- 
duct in substituting his name’as heir of the son (instead 
of disclosing the benainee) sufficed to defeat the ordinary 
Hindoo presumption of joint family, and to throw on the 
defendant in the first instance the onus of proving that 
Pae money ya Joint property, yet -the conduct of the 

one o ce to invali 3 evi- 
dence for tie dee validate the whole evi 

A Judge shofld see that the evidence of witnesses 
á l : 
actinl ppa is properly taken and thoroughly 


by thewidow of Ojoodhya, 








for 31,235 ripees on acpount of certain 
bonds and decrees realized by her father- 
in!lagv, and which she alleges to have been 
the property of*her husband Ojoodhya who 
predeceased his father. If sthe property, 
in gact, Belonged either to the father to 
a joint Hindoo family of which plaintiff’s 
husband was a member, then (the law is 
that of the Mitaksharah prevailing in Cus 
tack) the plaintiff would have no claim. 
The sole question, therefore, is, was the 
money, in fact, “the property of Ojoodhya 
alone, or of his father and father’s family ? 
The bonds were in the name of Ojoodhya, 
the son, and the suits upon them were in- 
stituted {® his name. Moreover, on his death, 
his father, Lu&hmun, came forward, alleging 
himself to be heir to his son and possessor 
(“dakilkar’) and malick of hbis pro- 
perty, and prayed to have his own name 
substituted in the suits. He produced wit- 
nesses who, in very general terms, sup- 
ported this statement. His name was ac- 
cordingly substituted, he carried the suits 
to a conclusion, and realized the monies now 
claimed by .the plaintiff. It appears that 
for upwards of two years after her husband’s 
death, the plaintiff continued to reside with 
his family, but after the ‘subsequent death 
of Luchmun, the fagher-in-law, she quar- 
relled witk them, went off to her own father, 
and brought the present suit. The defend- 
ants, collateral heirs of, and, as they say, 
in joint family with Luchmun, defend it on 
the ground that the money was really that 
of the family, the name of Ojoodhya being 
merely used according to the very common 
practice of native families. ad 
. The Principal Sudder Ameen finds that 
the property was the separate property of 
Ojoodhya, and decrees in favor of plaintiff. 
Or a matter of fact, and especially purely 
native fact, such as is involved in this case, 
we should generally be very unwilling*to 
disturb the well considered vertlict of a 
good Native Judge. But we regret to 
say that it appears to us, -on the face of 
the record, that the Principal Sudder Ameen 
has hot made any proper effort fo sift the 
evidence. We think that, if he had devoted 
half the pains and intelligence which he 
seems to have directed to writing an acute 
judgment, to a proper examination of the 
witnesses, he would probably fpave arrived 
at a different conclusion. He nlso seems as 
it were to look at the case trough English 
spectacles ; and ignoing the fotorious habits 
and manners of his own country, he talks of 
its being “ a brack of the rules which 
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terests,” that, money 
of the family shouid Mf lent in the fame of 
one of the younger members, and asks “ what 
earthly motive bad hese members for de- 
parting from those rulgs,” as if he had never 
heard of the common? we may almost say, 
universal, practice ofethys acting éenamee 
in Bengal ; and he treats the allegation of 
defendants as primd facie wholly improbable 
As regards the oyal,evidence, it seems to 
us that, nqis, we fear, teo common among 
Native Judges, he teats jt as quite a minor 
matter to be left to the®vakeels, and not 
deserving his serious attention. The most 
palpable and necessary questions are wholly 
omitted ; the witnesses are merely” allowed 
to tell what they came to (ell in their own 
way. Yet, when the c&se has been thus 
formalfy completed, and theJidge comes to 
review the evidence, ‘he applies to it the 
strictest rules of evidence, and says that there 
is no legal evidence of this or that, when it 
is evident that one or two questions put to 
the witnesses befere him would have suppli- 
ed that evidence. For instance, he says 
(truly enough as the record of proceedings 
before him stands), that the defendant's 
mercantile account books are not, strictly 
speaking, proved, and therefore cannot be 
admitted in evidence. In fact, witness after 
witness spoke in vague terms of the books as 
kept by Ojoodhya, although the proper ques- 
tions as to the hand-writiug or custody of the 
books were not put, and we were able during 
the Maring in appeal (finding some of the 
parties present in Court) to supply what was 
wanting, by evidence taken before ourselves 
which seemed to us very clear and satisfac- 
tory. It ntay be argued, no doubt, that it is 
not in every case the duty of a Judge to hunt 
up evidence for the parties (though even for 
that, when necessary, the new progedore 
makes provision), But, at any rate, we think 
that Mt is undéfibtedly the duty of the Judge 
to see that the evidence of the witnesses 
actually before him is properly taken and 
thoroughly sifted ; and that it is the height 
of injustice, when the necessary witnesses 
are forthcoming in Court, to allow them to 
pass without proper questions, and then, 
merely because ignorant Cuttack vakeels do 
not know the exact form in jehich "books 
should be strictly proved, to tur? round at 
the end of the case, and say that there.is no 
legal evidence, as has been done in this case. 
We have, then, thought thay at this stage 
of the case, we must carefully examine bad 
evidence, and even, as we have said, hire 
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supplemented beforefourselves that proof of 


the bodks Which seem¥f to us éo be wanting 
only from the omission to put the right 
questions. . 

We think it may fe Soncaiat that the use 
of the name of Ojoodhfa, and the conduct of 
the father in substituting his name as heir 
of his son (instead of telling the whole 
story of benamee) does suffice to defeat the 
ordinary Hindoo presumption of joint family, 
and to throw on the dgfendants, in the first 
instance, the oxus ef proving? that fhe money 
was in fat joint property. But We sre far 
‘from thinking wth the Principal Sudder 
Ameen that the conduct of the father alone 
suffices to invalidate the whole evidence for 
the defence. The use of a son’s-name is, as 
we have said, the commonest of all things ; 
and when the son died, the mere general 
assertion by thé father, that he was Aeir to 
all his son’s property? was an easier way of 
substituting his name ander a recognised 
rule, than to enter into particulars of the 
benamee. Tite witnesses in that proceeding 
supported the father in the most vague and 
general tepms, and it is to be observed that 
they made no secret of the existence of a 
widow of Ojoodhya, a fact which would then 
have been fatal to the father’s claim, if 
Ojoodhya really were entirely separate. 
They nowhere said specifically that Ojoo- 
dhya Lal had business “ apart from that 
of the firm of his father,” as quoted and 
underlined by the Principal Sudder Ameen ; 
any such thing might only be inferred from 
their saying that his father was heir t6 all 
his property and business. On this part of 
the case, it must also be noticed’ that the 
plaintiff's father, Ram Narain, who now 
comes forward to testify in his *daughter’s 
favor, and who may reasonably be presumed 
to be the real mover of this suit, was himself 
`a joing lender and a joint plaintiff in the 
transactions and cases, the subject of suit, 
He must, therefore, have been Perfectly cog- 
nizant of the substitution of Luchmun as his 
co-plaiatiff in the suit ; yet he then never 
saida word, and allowed to be perpetrated 
what he now reprgsents as a gross fraud on 
his daughter. In opposition to the primé 
facie inferences drawn from Luchmun’s con- 
duct, the defendants urge, with very great 
truth; the treme improbability that Ojoo- 
dhya, whofived with his father and died a 
very young man, should at the age of 20 
have acquixed from no known source so 
large a separate fortune as is now the subject 

” oP suit. Altogether, then, while throwing 
ifn the defendants to start a case, we see 
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no strong antecqdent probabilities against 
them. In this view, then, Jet us look at the 
evidence fairly. Pa 

The defendanfg produce a ‘number of wit- 
nesses apparently in. a respectable position, 
and hre likely to render them actuninged 
with the affuirs of the family, who swear 
that there was one shop, and one business, 
md one only; that Ojoodhya, when his 
years enabled him to ‘do so, took an active 
part in the management of his father’s 
affuirs ; that he lent and réceived monies of 
the firm, asd with his own hand’ kept the 
account books ; that he had no independent 
source of income ; that he was but 20 *years 
of age when the disputed transactf6ns took 
place ; and that he died at 219 They file in 
Court the books of the firm regularly kept 
after the eustom of bankers, and in which 
all the disputed items are found as tPifsac- 
tions of the firm, some in the hand-writing 
of Ojoodhya himself. These books have 
been proved by legal, and we think by ‘good, 
evidence before us, and we have no hesitation 
in saying that there is not the least ground 
for the conjecture thrown out by the Princi- 
pal Sudder Ameen (apparently at hazard 
without looking at the books), when, after 
first saying that they cannot be admitted in 
evidence, he adds that, if they were, the pages 
had probably been imterpolated. There is 
not the least trace of such a thing. It seems 
to us that either the whole of the books have. 
been forged from beginning to end, or the 
entries are genuine. 

Turning to the evidence on the other 
side to rebut this strong evidence for the. 
deferfdants, we find litgrally nothing that 
in any way meets it, except the evidence of 
two witnesses, viz. plaintiff's father, Ram 
Narain (on whose conduct we have already 
commented), and one Sudanund Pundit. 
Do these wititesses make clear their case ; 
do‘they shew that which is the great test, 
the sourcé from which the separate money 
was derived? Far from it; there is not 
an attempt at explanation. Ram Narain does 
not assert that he gave Ojoodhya a esum 
larger than 1,000-rupees at the time of 
his marriagé ; there is not a word of the 
source, place, manner, and nature of the 
separate business, but mere general asser- 
tions that the money in suit was Ojoodhya’s 
separate property ; nothing, in fact, that can 
be called. evidgnce worth taking down, and 
no account ts, &c. were produced. It 
ts true that to these witaesses also the pro- 
per questions were not put; but seeing 
Ram Narain’s position, wẹ think that, if he 
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hal any story ‘to tell, he would, more or less, 
have told itan some shape. . 

Ënsthis view, then, the evidence is, almost 
one-sided, and* the strong, case made out 
by defendauts is in no way met. Wa, fedi 
noedoubt, that in truth Ojoodhya was'car- 
rying on’business with his father as his 
' father’s son, and without any separate eapi- 
tag or trade of his. own. We think that, 
since the widow quarrelled with her hus- 
band’s family and went to her father, they 
have taken advantage of the mere nominal 
circumstances mentioned at the beginning 
of the cage to bring this speculative action, 
and tliat it should be dismjssed with all 
GoBES. decree accordingly in reversal 
of the decision*of the Court below. 


S 


The 12th January 1866. 
Present : 
The Hon’ble F. B. Kemp and W. 8. Seton- 
Karr, Judges. 
Benamee — Fraudulent acquiescence 
of beneficial owner. 
Case No. 257 of 1865. 
Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the Tth May’ 1865. 


Nundun Lal (Plaintiff) Appellané, 


versus : 

Mr. William Tayler and others (Defendants) 
Respondents, 

Baboos Onoocoot Chunder Mookezjee, 


Pwarkanath Mitttr, aud Unnoda Pershad 
Banerjee for Appellant. 


Mr, R. T. Allan and Baboo Juggadanund 
Movkerjee for Respondents. 

Parties who stand by and permiteanother to hold 
himself out to the world as the real proprietor of their 
estate, and thus induce persons innocent gf the fraud 
to lend their money upon such faith, are not entitled 
to any consideration from a Court of Equity and good 
conscience. 

Tas isa suit to recover certain monies, 
being the sale proceeds of an estate sold for 
arrears of Government Revenue, laid at 
rupees 6,3825-2-10, 

The plaintiff states that the property in 
dispute was purchased by his apcestor Baboo 
Brijo Beharee Lal, in the ostbnsible name 
of Ameer Lal who was under the protection 
of the said Baboo. That twagof the defend- 
ants, or Mr. Georgą Faulk@er and Grija- 
dhur Pershad, held decrees against the said 
Ameer Lal, in sa&sfaction of which. they 


sought to bring about afsale of the property 
in dispute. The petinfoner objeeted, Purging 
that the beneficial owher was Baboo Brijo 
Beharee Lal and. notgthe judgment-debtor, 
Ameer Lal. In the Reantime, the proper- 
ty was sold for arrea’s of the Government 
Revenue, and the sale proceeds werg held in 
deposit in the Collectorate. The Principal 
Sudder Ameen, in the Summary Department, 
holding that the talook did not belong to 
the judgment-debtoy Ameer Lal, rejected 
the applidgtion *of the two before-named 
defendants, the judgment creditors of: Ameer 
Lal, to draw out any péstion of the sale 
proceeds in satigfaction of their demands. 
The proceeding of the Principal Sudder 
Ameen is dated the 17th January 1862, and, 
in the absence of an appeal, has bécome final. 
That, notwithstanding this, and in spite cf 
the objéctions of the plaintef; another de- 
fendant in this suit, Mr. William Tayler 
was permitted to draw out & portion of the 
sale proceeds of the aforesaid property in 
satisfaction of a decree he held against tha 
said Ameer Lal. That the two other defent? 


-ants above-named also took ont a portion 


of the proceeds in ‘satisfaction of Other de- 
crees held by them against the said Ameer 
Lal. 

This suit is' brought to recover the monies 
thus appropriated ; or 











- Rs. As. Pie 

From Mr. W. Tayler, Principal 2,537 13 10 
Interest ... 243 8 0 

2,781 6 Li 

eo pee 
From Grijadhur Pershad, Principal ... 2,952 5 G 
Interest ... 251 2 0 

s 3,203 7 6 
From Mr. @ Eaulkner, Principal 819 1 6 
Interest’ ... 2l 4 0 

e 810 5 6 
Total, Principal . 5,809 %4 19 

= > Interest 615 4 0 
Grand Total, Rupees... 6.325 2 10 


The defendants answered that the talook 
in dispute was the property of Ameer Lal, 
and was purchased with hie own funds. Mr. 
William Tayler further urged that Ameer 
Lal borrowed money from him on a bond, 
pledging the talook in dispute, and sthat he 
obtained a decree against his tor, Ameer 
Lal, which was satisfied ous of the aale pro- 
ceeds of the property pledged. 

The Principal Sudder Ameen found that 
the plaintiff « has not filed day conclustyGe 
evidence, showing that the real purchasepegf 
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and that the purch was made in the 
ostensible name of Alneer Lal ;” that as, 
“the name.of Ameer Lal was current in the 
Sadder and Mofussil papers, consequently 
the testimony of the *Zefendant’s witnesses 
has preference over the plaintiff’s witnesses ;” 
that the mere fact “ of the title deeds of the 
property being in the hands of the plaintiff, 
was not coriclusive proof of his proprietor- 
ship, inasmuch as plaintiff and Ameer Lal 
lived and messed , toyefhers and, therefore 
some papers may have apme intogthe hands 
of the plainti.” he plaintiff’s suit was. 
dismissed with costs, . 


—_ EA < pfs. $a ee ee Te 
the talook was E Beharee Lal, 


e 
The main point for consideration in this 
appeal is? who was the real proprietor of the 
talook in dispute. the plaintiff's ancestor, 
Baboo Brijo Beharee Lal, or Ameer Lal, the 
judgment-debtoreof the defendants. ® 


We have read the Whole of the material 
evidence in this case, an@ can have no hesi- 
tation in coming to the conclusion that 
Baboo Brijo Beharee Lal was the beneficial 
owner of the disputed property, and that the 
name only of Ameer Lal was used. The 
Principal Sudder Ameen appears to lay much 
stress upon the fact that the name of Ameer 
Lal was current in the Mofussil and Collect- 
orate, apparently forgetting that this would, 
of course, be the case, andis but a part of the 
machinery of the benamee system. Tho 
title deeds, 7. e. the sale certificate, dakhilas 
for the Government Revenue, are with the 
plaintiff ; such documents are always in the 
custody of the bencficial owner and fot of 
the benameedar. The Principal Sudder 
Aimeen’s suggestion that plaintiff may, sonte 
how or other, have got hold of these docu- 
ment, is not supported by any evidence, apd 
appears to us to be purely theoretical and 
Unfounded in fact. The plaintiff has ex- 
amingd amongst other witnesses, the put- 
waree of the villuge, and h deposeg, that 
the plaintiff is the beneficial ner, and not 
Ameer Lal. To displace such evidence, the 
defendants examine two illiterate men : one 
a peadah, the other a bearer, who, in pre- 
cisely the same words, depose as it is clear 
that they were instructed to do. 


Having found that the talook in dispute 
was othe koperty . of the ancestor of the 
plaintiff, atk not of Améer Lal, it follows 
thot the sale praceeds of the said talook are 
not lłable for the debts of Ameer Lal. We 
proceed, therefore, to consider whether there 
» aye any goodeand just grounds why a decree 
the refund of the proceeds of sale ap- 

e e 


propriated by the three defendants should 
not pass against them. . ` 

We take Mr, Tavler’s case first. e 
think that this defendant neted in perfect 
ggod faith, ang flat he is equitably entitled 
to the protection of the Court. Iteappears 
that the plaintiff permitted Amea Lal ®to 
deal with the property as his own, pledging 
t to Mr. Tayler for sums borrowed from 
“hat gentleman. Further, after disputes had 
broken out between the plaintiff and his 
benameedar, Ameer Lal, in®1860, the former 
permitted the, latter to lease* out the pro- 
perty to an Indigo Planter, treating it as his 
own. The defendant; Mr. Tayler, sued to 
Tecover the monies duéon his bonge and the 
plaintiff permitted a decree t@ pass unques- 
tioned, whereby the talook was rendered 
liable for Mr. Tayler’s debt.: If parties will 
stand by and permit another to hold baa@tself 
out to the world as the real proprietor of an 
estate, when he in reality is not so, and thus 
induce parties innocent of the fraud to lend 
their money upon such faith, they are not 
entitled to any consideration from a Court 
of Equity and good conscience. For these 
reasons, we hold that the plaintiff cannot 
recover from Mr, William Tayler whatever 
remedy he may have against Ameer Lal, of 
which it is unnecessary to treat further at 
present. i < 

The case of the other two defeffdants, 
or of Grijadhur Pershad and Mr. G. 
Faulkner, is quite different. They were 
parties to the first summary enquiry in 
which, on the intervention of Bahno Brijo 
Beharee Lal, the talook was declared to he 
the property, not of Ameer Lal, but of the 
plaintiff’s ancestor, and their attempt to make 
the property liable for their claim against 
their judgment-debtor, Ameer Lal, failed. 
They did not appeal but remained quiet 
until another „creditor of Ameer Lal, or Mr. 
William Tayler, being successful in drawing 
out a portion of the sale proceeds, they came 
forward with other decrees against Ameer 
Lal and wereSuccessful in getting the money 
out of the Court. That those defendants 
must refund the monies so drawn out i$ but 
just and proper. 

Mr. Allan has desired the Court to make 
a note of his objection to the effect that the 
plaintiff was ,bound to prove that he was 
the adopted gon of Baboo Brijo Beharee Lal ; 
but this, the Court thinks, is obviously un- 


necessary in y present suit. We also ob- 
ba e 


* Note—This transaction appears to have been ad- 
mitted by the plaintiffs pleaderg in the Court below, 
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seve that Mr‘ Allan’s client in his written 
statement filed in the Court below, appears 
tofhave been of the same pinion : for, in 
para. Ist of “his statemgnt, he observes 
“that the above question canpot be degidad 
in ghe pfesent suit.” 

The decision of the Principal Sudder 
Ameen is reversed. ‘The plaintiffs suit 
agaiast Mr. William Tayler, as well as IAs 
appeal in as far as that gentleman is con- 
cerned, are dismissed with costs of both 
Courts bearing interest. The suit and ap- 
peal of the plaintiff- against the - defendants 
Grijadhur and Mr. George Faulkner, are de- 
creed ‘with costs in proportign bearing in- 
terest. © 








@@ The 15th January 1866. ` 
Present: 


The Hon'ble L. S. Jackson and J. B. Phenr, 
Judges. 


Sale of Putnee Talook (reversal of )— 
Jurisdiction—Onus probandi. 


Cases Nos. 99 and 215 of 1865. 


Regular Appeals from a decision passed 
by the Judge of Bgerbhoom, dated the 
17¢t# April 1865. 


Kalee Koomar Mookerjee and others (Plaint - 
iffs) Appellants, 


VETSUS 


The Maharajah of Burdwan and othes 
(Defendantsy Respondents. 


Mr. R. V. Doyne and Baboos Dwarkanath 
Mitter, Banee Madhub Banerjee, and 
Gmbica Churn Banerjee for Appellants. 


e 
Moonshee Ameer Ali ‘Khan Bahadoor, 
Baboo Kishen Kishore Ghosep Jugga- 
= danund Mookerjee, Sreenath Doss, 
Chunder Madhub Ghose, Ashootosh 
Dhur, and Neel Madhub Bose for Rə- 
spéndents. 


Suit to set aside a sale made by the Collector of 
Burdwan of a putnee talook appertaining to a perma- 
nently settled estate within the Civil jurisdiction of 
the Judge of Beerbhoom, the lands, however, being 
situate within the Burdwan Colleton Hern (1) 
that where a Collector, in exercise of Mis lawful func- 
tions, has assumed the jurisdiction to sell a putnee, it 
lies ou the plaintiff who impugns that official act to 
show that it is done without jurisdictiga; (2) that the 
jurisdiction of a particular Judge ove a certain place 
does not necessarily imply the jurisdiction of a Collector, 
or more exactly the situ ition of that place within the 
Collectorate bearing thd same name with the Zillah 
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Judge; and (8) that it is no alid ground for impeach- 
ing a sale, otherwise good. t@/say that other ses, which 
apparently mighthave beer set aside, had been conduct- 


ed elsewhere. 


THESE are suits fs Judge’s Court of 





Beerbhoom, to set aside a sale of the 
plaintiffs putnee tal8ok (the several, plaint- 
iffs being co-sharers), such sale having been 
made by the Collector of Burdwan, at the 
instance of the first defendant, and the se- 
cond and third defendants having been, the 
purchasers. ® 

The gr$unds%n whiche the sale was im- 
peached, fnd the dima were again urged 
before us, were :— 

1s¢.—That the Collector of Burdwan was 
not the proper Collector to make the sale, 
the putnee being alleged to be locally si- 
tuated in ‘ Zillah Beerbhoom.” 

2nd.—That the requisfte notice in the 
Mofug€il, as prescribed by C@lduse 2 Section 
8 Regulation VIII off 1819, had not been 
duly served. ~ ° 

38rd.—Lhat, as the plaintiffs had a suftici- 
ent deposit at their credit in the Collector's 
hands, the sale ought to have been stayed. 
On this latter point, it appeared that a sum 
of money, sufficient to liquidate the arrear, 
was lying in the Collector’s Treasury at 
Beerbhoom, where the plaintiff expected the 
sale wotild have been held, subject to the 
orders- cf the Principal Sudder Ameen of 
that district, and and an order had been 
obtained from his Court for the sum in 
question to be paid to the zemindar ; but the 
sum had not reached the Collector of Burd- 
wan previous to the sale. 

The suit was dismissed in the Zillah 
Court, and the plaintiff appealed. 

We are clearly of opinion, on hearing the 
arguméut @nd the evidence, that the two 
latter objections have not been sustained, as 
the wotice was shown to have been duly 
served, and there was undoubtedly nogsuch 
tender made as under the Regulation would 
entitle the-e@fuulter to have the sale 
stayed. 

The question remaining was that of ju- 
risdiction to hold the sale ; and as the evidence 
on this point was not very satisfactory, we 
thought it right for the “ends of justice 
to order that the Collector of Burdwan 
should attend and give evidence on this 
point. We have "since heard biz wfidtnce, 
and referred to the maps ang othtr- papers 
which he produced, and the result is that 
we have no doubt but that thee Collector of 
Burdwan had jurisdiction to hojd the sale of 
this putnee, and that consequently the safè 
is, in that respect also, perfeetly valide “R 
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The difficulty in tiffs case arose from the 
fact th theputnee “Lot Pooghra,” apper- 
taining to the permanently settled estate 
“ Rajabati, is admitted,to be within the ju- 
risdiction of the Mood of Ookra, which 
again is part of the judiction of the Judge 
of Beerfhoom ; and itis said that, on this 
account, sales under Regulation VIII of 
1819, connected with this putnee, have been 
hitherto held by the Beerbhoom Collector, 
but the lands, besifles being borne on the 
Burdwan rent-roll, ate Saide to he . locally 
situated in the Pergugnak Shergura, which is 
entirely within the Bollcctovite of Burdwan. 

Now, Act VI of 1858, Segtion 1, provides 
that, “if the lands which may be the sub- 
ject ofany such sale—be all situate in 
one Collectrate, the Collector of such Col- 
lectorate is the Collector to conduct the 
sale.” And in Section 3 we find that“ the 
word “ Collectorate” in this Act means the 
zillah or other district to, which a Collector 
is appointed.” It became, therefore, neces- 
sary to know exactly what -were the geo- 
graphical limits of the Collectorate of Burd- 
wan, and whether the lands in dispute lay 
within thése limits. i 

Mr, Hogg, the Collector of Burdwan, 
deposed that Lot Poochra was situate 

within Mehal Rajabati, which stands on the 
rent-roll of Burdwan ; that rent-suits con- 
nected with it were instituted in the Re- 
venue Office of the sub-division of.Ranee- 
gunge, which is in the Burdwan district ; 
and that appeals in such cases ‘were insti- 
-tuted before him; that the lands of Lot 
Poochra were, as he believed, within the 
Burdwan Collectorate ; and that they were 
shown to be so in the map of the district, 
which he produced, published by the Sur- 
veyor-General, and prepared from tle 
detailed village surveys made under, the 
authority of Government. He said that 
ordinily he would look to the survey map 
to show what the limits of hig,Collesrate 
were, and that he knew of no specific orders 
defining the limits of the Burdwan Collect- 
orate. 

Without saying that the evidence is per- 
fectly conclusive on the question of geogra- 
phical situatiorw, we may say that it is such 
evidence as the plaintiff would have to 
rebut Sythe very. strongest proof; and, 
indeed, wa Mey obsetve that where the Col- 
lector, in exerci® of his lawful functions, has 
assumed the jurisdiction to sella putnee as 
in the presént case, it lies on the plaintiff, 

oso impugns that official act, to show that 
Jo's done without jurisdiction. 
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In this case, the only evidenèe of that kind 
offered by the plaintiff is to the effect: that it 
Civil jurisdiction over that place is vested ipa 
Judge other thana Judge of Burdwan. t 
wẹ are satisfied, ffom what has come before us 
in this case, that the jurisdiction ofen pargi- 
cular Judge over a certain place «does not 
necessarily imply the jurisdiction of a Col- 
feetor, or more exactly the situation of that 
place within a Collectorate bearing the sanfe 
name with the Zillah of the Judge. ba 

We were much pressed* with the argu- 
ment that the, plaintiff had been misled by 
the previous custom of instituting such pro- 
eeedings in Beerbhoom. We do not know 
under what ciretmstancés, or to wha extent, 
this may have happened, but we think it no. 
valid ground for impeaching a sale, otherwise 
to say that other sales, which apparently 
might have been set aside, had been conWeted 
elsewhere. 

We are, therefore, of opinion that the 

‘decision of the Court below was right, and 
we dismiss the appeal with costs.. 


3 ON 


The 15th January 1866. 
' Present: 
‘The Hon’ble L. S. Jackson and J. B. Phear, 
Judges. 
Butwara—Private partition, 
Case No. 218 of 1865. 


Regular Appeal from a decision pussed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 29th April 1865. 


Permessur Dutt Salee and another 
(Plaintiffs) Appellants, 


versus : 
Audh Sahagee and others (Defendants) 
° Respondents. 


Baboos °Unnoda Persaud Banerjee and 
Kalee Prosunno Dutt for Appellants. 


Baboos Dwarkanath Mitter, Ishur Chunder 
Chuckerbutty, Kishen Succa Mookerjee, 
and Anund Gopal Paulit for Respondents. 


An estate was divided into four puttees more than 
50 years ago. Theancestors of some of the defendants 
in the present suit sued the ancestois of the present 
plaintiffs upon his division, and obtained a decree in 
1815 for posteniy of the puttee, which under it fell 
to their share, and all the co-sharers have exercised 
rights of ownership over their respective puttees quite in- 
dependently of on another, some co-sharers having actu- 
ally purchased pojons from others as ifthey were deal- 
“ing With entire strangers. This arrangement continued 
in force till in 1847 the one-fourth proprietors (including 
the prgsent plaintiffs), by suit tthe Civil Court, obtained 
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a regular separatiqn of their share, and, in assigning to 
th@n their proper area of land and proportion of the assets, 
a quantity of laad was withdrawn from the share wp to 
wal time enjoyed by the plaintiffs and their co-sharers, 
HeWo hat the plaintiffs could not how demand a but- 
wara of the whole esate; nor couyl they (the several 
proprietors being thus wholly separate in their gets 
and jnteresgs) claim compensation from the defenfants 
for ®sing wnat another litigant has obtained from them 
by action of the Courts, 


THis was a suit fora partition in appeas- 
an@e and name, but really for a rectification 
of the share held by plaintiffs in a certain 
estate which, except as to a fourth share 
(belonging to parties not concerned in the 
present suit), had not/been subject to a but- 
wara as provided by the Regulations, but 
had beengapportioned by a pfivate arrange- 
ment among the co-sharers, and separately 
enjoyed in accordance with that arrangement. 
Some of th co-sharers had sold and transferred 
amorewthemselves certain portions of the 
estate; but with these modifications, the 
private arrangement, which was expressly 
referred to and maintained in a judicial 
decision between the parties as long ago as 
the year 1815, had remained in force, till in 
1847 the one-fourth proprietors, by suitin the 
Civil Court, obtained a regular separation 
of their share, and, in assigning to them their 
proper area of land and proportion of the 
assets, a quantity of land (about 989 beegahs) 
was withdrawn from fhe share up to that 
time erfjoyed by the plaintiffs and their co- 
sharers in one-fourth of the whole estate. 

The plaintiffs; having an interest to the 
extent of a third part in this one-fourth 
share, applied to the Collector for a further 
separation of their own share, claiming to 
have the entire lands of the estaté (excepsing 
two mouzahs previogsly sold by themselves 
tothe ulready separated co-sharer) once more 
broight into Aotch-pot, their full share of 
land, and profits made up, and possession 
given to them. This applicatiog being, after 
objection on the part of the eo-sharers, refused 
by the Collector on the 30th June 1864, this 

suit was filed on the 12th September in the 
same year. 

No less than ten different written statements 
(some of them, however, containing identical . 
allegations) were put iu by as many sets of 
defendants, who for the most part pleaded 
that long existing arrangements could not be 
disturbed, and, moreover, that plaintiffs al- 
ready enjoyed as much as, or 3h than, they 
were entitled to. Limitation was also pleaded 
in various forms. 


The Principal Sudder Ameer, on the ground, 


that the parties had “long been in separate 
enjoyment of theiredistinct puttees, and also 
























such arrangement w® o 


that the butwara papos prepared in onse- 


queuce of the, decree of 1847 showed the 
representatives of the® two remaining fourth 
sharers to be in possesion of even less land 
than they ought to Igve, dismissed the suit 
except to a partition & the one-fourth share 
of which the’ plaintiffg and the third set of” 
defendants were co-propristors. 

The plaintiffs appealed to this Court, and 
it was urged on their behalf :— 

Ist—That whatgver “arrangement may 
have been come to between the co-sharers, 
provisional, and 
could riot impair their right-to demand a 


eregular partitién,; and that such partition 


could only be made under the provisions of 


Regulation XIX of 1814, bringing* in the 
whole undivided estate. 


2ndly,—That the previéus arrangement, 


whatevér otherwise its validity, had been 
broken into by the butfvara decreed.in 1847 ` 
in favor of the one-fqurth cc-sharers. 


3rd/y.—That as, by that butwara concluded 


in 1853, a large extent of land had been 
taken from the plaintiff, he was entitled by? 
a decree in this suit to be re-placed in statu 
quo ante 1858, in othet words, to Contribu- 
tion from the remaining co-sharers. 


We have taken time to consider this case, 


as no similar case was brought to our notice ;, 
but we are now decidedly of opinion that the 
plaintiffs caunot, after this lapse of time, 
and in the present state of the property, 
disclaim their old agreements, and disturb 
long subsisting possession. 


Ic is true that a different view was taken 


in the case of 1847. We are not at liberty 
tognquire into the grounds on which that 
case was decided, but we think it probable 


that substantial justice was done between 


“hé parties. 


Thg Principal Sudder Ameen appears to 
have looked at the butwara påpers, apd to 
have ascertained that, in the judgment of 
the CoMectongthat time, the present plaintiffs 
were holding land much in excess of their 
proper share, - 

Be this as it may, we must presume that 
in these proceedings they exhausted all the 
means of obtaining justice, and had full 
justice done to them ; and we cannot, because 
of the determination to which the Courts 
came, probably ôn gool ground that 
particular instance, depart f»óm *the broad 
principles on which we think such.cases 
ought to be decided. °, 

In the present case, the division of the 
estate into four putties took place more thie 


50 years ago. Some of tha defendants’ amy 
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cestors sued, the awtestors of the ‘present 
plainti¥s ‘upon it, ang obtained a decree 
in 1815, for possession of the puttee which 
under it fell to their khare, and all the co- 
sharers have exercise rights of ownership 
over their respective p&ttees quite independ- 
ently oftone another, some co-sharers having 
actually purchased portions from others as 
if they were dealing with entire strangers. 

We cannot say that, in this state of 
things, plaintiffs ate entitled to demand a 
butwara of thé whofe éstate, which “is the 
only shape in which, the Collecter could be, 
or was, called upof to act. : 

This being so, and the several co-pro- 
prietors being thus wholly separate in their 
rights and interests, to contend that the 
defendants are to compensate the plaintiffs 
for losing what aaother litigant has obtained 
from them by. agtion of the Courts isgin our 

- judgment, altogethereinadmiesible. 

. In this view of the case, we are con- 
strained to affirm the doclsion of the Court 
below, and tq dismiss the appeal with costs. 


The 15th January 1866. 
Present: 


The Hon’ble H. V. Bayley and -Shumboo- 
nath Pundit, Judges. 


y Sale in execution of decree. 
Case No. 325 of 1865.- 


Regular Appeal from a decision passed by 
the Judge of Patna, dated the 31st July 


1865. p 
Syud Mahomed Afzul and others(Pidintiffs) 
Appellants, 
versus a 


FKtnbya Lal and others (Defendants) 
' Respondents o, P 


Messrs. R. E. Twidale and C. Gregory 
for Appellants. 


Moonshee Ameer Ali Khan Bahadoor and 
Baboos Dwarkanath Mitter and Roop- 
nath Banerjee for Respondents. 


Suit laid at rupees 48,947-13-11. 


A parias in execution the tights and interests of 

B, and sold the same to C.e D, a mortgagee from B, was 
in possession °of tim property at the time of the sale 
to A. Meanwhile the sale in execution was set aside, 
and when Ç afterwards sued A, to make over to him pos- 
session of avhat yas sold to him by A, his claim was 
dismissed on the ground that the sale to A had been set 
aae. The right of A to hold possessfon as a lien for his 
Burchase-money, for which No provision was madein the 
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decree to set aside the sale, was sold for his debts, and 
purchased by Æ. The heir of B is now in possessiĝn, 
and alleges that he has redeemed the property from, D. 
E now sues the heir for possession. 


Hero that, at Rue 
E, the sale to A being set*isfie, 


time of, the purchase’b 
‘4 rights were féft to 4 as could be 


no such interests an 
8 p E soọ'as to gite him a right to hold possession in’ 
any c pacit and that owing to the previougsale by A 
to C, if any rights survived to A; or are to be supp&ed 
to have been confirmed by the heir of B*to A, these 
tights belonged to C, the dismissal of whose claims could 
gt transfer any rights either to A or through him 
to E. e 

Ir is evident that, when the appellant 
purchased the rights and.interests of Byj- 
nath in the property in dispute, which had 
teen purchased by the latter in a previous 
sale for execution, these rights had ajready 
been transferred by aedeed of salg to one 
Pran Kishen Mitter by the said Byjnath. 
It is true that, when Pran Kishen sued Byj- 


‘nath for possession, the, sale in which the 


purchase” was made by Byjnath had \gen set 
aside by the late Sudder Dewanny Adawlut 
on the 24th May 1837. There was no pro- 
vision in the decree setting aside the sale, 
as to the party from whom the recovery of 
the purchase-money paid by Byjnath was to 
be made; whether from the proprietress 
or the decree-holder who had taken it for 
the payment of the debt due to him. It is 
admitted that now the proprietress -is in 
possession of the estate, which she has 
recovered by suing ker mortgagee for re- 
demption of a mortgage made befare her 
rights were sold in execution of a decree on 
the occasion of the purchase by Byjnath. 
Now, it is evident that the right to hold 
possession acquired by Byjnath, through the 
sale, passed from him to the proprietress 
when a decree was passed to set aside the 
sale, and aecordinglyethe claim of Pran 
Kishen to recover possession by right of 
ititle was dismissed. Even if the decree for 
reversal of sale provided that Byjnath’s 
purchase-money was to be returned to him, 
still Pran Kishen alone would, after his pur- 


‘| chase from Byjuath, have the legal right to 


sue for it. The deed said to have been | | 
executed by Byjnath in favor of Pran Kish- 
en, providing that, in case of the reversal 
of the sale, the said vendor would make 
good to Pran Kishen the purchase-money 
paid by the latter, cannot give the right now 
claimed by the plaintiff; nor could the peti- 
tion of the proprietress to the Civil Court, 
to the effec§ that not being able to. pay to 
Byjnath his purchase-money, she agrees to 
allow him to hold possession of the property 
purchased by him, : give any right to the 
plaintiff. He cannot “recover possession 
without showing that by gome legal proceed- 


` \ 
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ipg or act of ‘Pran Kishen, or that by the 

Paton of law, the rights conveyed from 
: Higa to Pran Kishen came back to ‘Byj- 

ntl before tha plaintiff's purchase. If this 

is not shewn to”have takem place, Byjnah 
had no sight which the plaintiff could Idea y 
ieshaseby the sale made to him. Two 
other subsequent purchasers of the same 
rights of Byjnath, which the plaintiff ba@ 
Purchased before, haye already been ser 
aside, and one of them up to the High Court 
(see case of Rugoonath, dated 14th August 
1863) lost all rights to recover possession 
of the property, even as a lien for the pur- 
chasa-money paid by Byjnath.on- the sames 
ground,@iz. that by the sale’to Pran Kishen 
no right wasdeft in Byjnath to pass to ® 
purchaser of his rights and interests in the 
property purchased by Aim. è 


Eher, the sale to the plaintiff is not 
of the rights and interests of a property, 
but merely of certain supposed rights to 
receive money from ryots and furmers and 
the zemindar. The right to receive any 
money from the proprietress is, for the rea- 
sons above given, vested in Pran Kishen, and 
cannot be vested in tbe plaintiff. Even if 
we suppose that Byjnath was in possession 
when the purchase was made by the plaint- 
iff, under some priyate arrangement be- 
tween Byjnath and the proprietress, the fact 
would not give any right to the plaintiff to 
claim possession of the property. The 
decree of the Court, reversing the sale to 
Byjnath, does not create a lien on the holder 
of the plaintiff, nor is any such lien created 
by any law. The decree of reversal of the 
Sudder Dewanny Adawlut of 1837 isssilent 
as to the party who is liable to pay the con- 
sideration paid by Byjnath. We are clearl 
of opinion, then, that the decree for rover 
of-the sale could not take away the rights 
conveyed by Byjnath to Pan Kishen as 
between him and Byjnath or those holding 
through the former. E 


It is further not shewn who was in pos- 
session at the time of the purchase by the 
plajotiff. It would seem that the mortgagee 
from the proprietress to whom’ mortgage was 
given before the purchase by Byjnath, and 
from whom she afterwards by. a decree of 
Court redeemed the property, was in posses- 
sion up to the time of the Redemption by 
her. 


Tn this view, we do not, on the whole, see 
any ground to disturb the decision of the 
Lower Court, and this renders it unneces- 
sary for us to cousider the other grougds on 


a i . > 


which the Lower Covet dismissed thy claim 
of the plaintiff . -° 
We accordingly djemiss the appeal with 


costs. 
= oo 


“The 15th J&nwary 1866. 


Present : 


The Hon’ble H. Y. Bayley and Shumboo- 
fe nath Pundit? Judges. 


Evidence (copy of: deposition)—Sale 
in execution of decree, 


Case No. 352 of 1865. ° 


Regular Appeal from a*decision passed by 
the. Principal Sudder Ameen of Fureed- 
pore in Dacca, dated the 17th July 1865. 


Fukeeréoddeen Mahomed Ahgun Chowdhry 
and others (Plaintifis) Appellants, - ° 


versus ad 


Kurreem Buksh Chowdhry and others (De- 
~ fendants) Respondents. 


Baboos Onoocool Chunder Mookerjee and 
Mohendro Lal Shome for Appellants. 


Mr. R. E. Twidale and Baboo Gireeja 
° Sunkur Mojoondar for Respondents. 


Suit laid at rupees 19,395-10-1. 


A copy ofa deposition of a person who is alive, if 
filed in the Wwer Court and not objected to there, may 
be used as evidence in the Appellate Court. 7 , 

In a suit brought to render certain property Jiable in 
execftion of a decree as being the judgment-debtor’s 
property,— HELD that, though the property bad been 
purchased in the name of the judgment-debror’s son, 
yet, s@qjt had been substantially conveyed for the bene- 
fit and supp@@of the debtor and his family, it was 
liable for the judgment-debtor's debt, 


Tue plaintiff, appellant, a decree-holder, 
brought this action to obtain a declaration 
that the property in dispute, released sum- 
marily to Faiz Buksh, one of the sons of 
Kureem Buksh Chowdhry, the debtor, as 
the said son’s property-is still thagpaoperty 
of the debtor, and so Kable tevsale in execu- 
tion, Khajah Abdool Gifffee, to whom the 
property was conditionally sold by the debtor, 
was examined in the summary ‘ase of exe- 
cution,. and an attested copy’ of his depee 
sition was offered to the Lower Court Ry 
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the plajntiff as evidente long before its final 
depos and wus without any objection, on 
the part of the defengant Faiz Buksh, re- 
ceived by the Court Consequently we 
altowed the copy of the deposition to be 
read at this stage of tlt case. 

It` appears from that deposition and the 
whole evidence in th® case that Kureem Buksh 
was notin a solvent state; that he (not, as he 
and his own son allege, his wife and another) 
had mortgaged the property to the Khajah ; 
that, on failure of payment, aw agreed to, the 
mortgage was in dye eonrse of slaw fore- 
closed; that the Khaffh, notwithstanding that 
the property had become absolutely his, find- 
ing that Kureem and his numerous children 
had no other means of subsistence, like a 
generous man, offered to return the property 
to Kureem and his sons for their mainte- 
nance, provided the Khajah was re-paid the 
money due to him; that though the sum due 
to him was below the market value of the. 
property, if sold by competition, the Khajah 
was quite satisfied with a paymentof the great- 
ef portion of bis dues in cash, and even agreed 
to receive a bond for the remainder 7,000 
rupees frdtn Faiz Buksh, the second son of 
the debtor in whose name the conveyance was 
taken on this occasion. It further appears 
that the money, paid in cash to the Khajah, 
was supplied by one Gunga Narain Chowdhry 
as an advance, and the conveyance was made 
by ‘the Khajah, and the sums were 22,000 
rupeés as consideration for a portion of the 
property taken by this Gunga Narain Chow- 
dhry in putnee, and another sum of 4,000 
rupees, for which he took a bond from the 
said Faiz Buksh, - 5 

Gunga Narain being examined in this 
case, states laconically that he took the put- 
nee from the son, lent the money to him, an@ 
that the father has no rights left in athe 
matter. Gunga Narain could not but be 
aware Bf the circumstances that must be na- 
turally expected to have occured whae the 
deed of conveyance was executed by the 
Khajah in the presence of Kureem Buksh ; 
yet this witness does not „like to supply full 
details from which we could clearly under- 
stand that the sor alone treated with the 
witness ; that the latter is the energetic 
young man the Lower Court assures him to 
be ; thetthe witness was aware that the son 
alone was wenitg with the Khajah; and 
that he, the witnéSs, had,‘in order to oblige 
the son, as the Lower Court supposes, lent 
the money td him alone. There is nothing 
deal that whith the son is supposed to have 
dpne which the father could not do and use 


ccas 
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at tHe same time the name of tie son. 

this witness holds a putnee granted osten- 
sibly by the son, his interests’ if noth 
generots desire fo assist his Jandlord udhe - 
Whom he is holdimg a putifee, might have 
induced him nof to be more full in hiseanswer 
regarding the connection of the father with 
the property in dispute, than he would other- 
fige have been. We attach greater import- 
ence to the pointed statements of the Khaja& 
and do not think that it proves the case of the 
son, because the Khajah in some place says “he 
does not know who now holds the estate.” If 
he had sold tothe son alone, as the father had 
ao occasion to disturb ‘the possession. of the 
son, the Khajah would have usę quite 
different expressions than are bere used by 
him. 

The real meaning of the transaction, which 
the Khajah deposed to is this—K no wimp that 
the father, and, through him, his children, 
after the father’s death, would have no 
other means of subsistence, the Khajah 
agreed to return, as far as he was concerned, 
the property to the father from whom he had 
received it, thinking that he, and, through 
him, necessarily his children, might enjoy the 
property as a maintenance, and that, after the 
father’s death, it may come to the children 
as their inheritance. We do not understand 
that the Khajah ever cgnsidered that Gunga 
Narain was advancing the money to® Faiz 
Buksh alone, or that he himself would have 
conveyed the property for an inadequate 
price to Faiz Buksh-alone for his sole be-. 
nefit and enjoyment. It is not attempted to, 
be shown that there was any ground. or 
induegment to this generous partiality in ` 
favor of that son. The*Lower Court has,- 
then, we think, taken an erroneous view of 
the circumstances of the case, and required. 
the plaintiff, appellant, to prove more than 
he is bound tg show. If the property in 
dispute on the evidence of the Khajah is 
proved not,to be the exclusive property of 
Faiz Buksh, it can only be the property of 
the father. In short, we find that the Kha- 
jah returned it to Kureem from whom he 
had. taken it, whatever be the ostensible 
proprietorship now set up. 

We are satisfied, therefore, on a fall 
and careful consideration of the whole case, 
that the claim pf the plaintiff is right, and 
that the deci€ion of the Lower Court dis- 
missing the plaint was wrong. 

We accordingly reverse the judgment of 
the Lower Court, and decree the appeal and 


‘the plaint of the appelfant with all costs. 


of both the Courts. . 
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The Hon’ble HY. Bayley £nd Shumboqna{) 
' ° Pundit, Judges. 


Instalment bond—fntermediate pay- 
jment—Limitation—Gause of actién 
—Unsigned endorsement on bond. 


The 28rd January 1866. 


Present: « 


Case No. 2152 of 1865. 


Special Appeal from a decision passed by 
Ur F. C. Fowle, Judge of Rungpore,* 
dated @he 21st April 1865, reversing a 
decision passed by the Principal Sudder 
Ameen of that district, dated the 21st 


January 1865. . 
+ 
Shumboochunder Shaha (Defendant) 
Appellant, 
versus 


Baroda Soondree Debea and others ( Plaintiffs) 
Respondents. ” 


Baboos Debender Narain Bose and Gopal 
Lal Mitter for Appellant. 


Baboo Anund Ghunder Gopal for 
e 
Respondents. 


A creditor upon an instalment bond may credit a 
payment made by his debtor in 127" to the instalment 
due in 1267, in the absence of anything to shew that the 
payinent was for any particular instalment, or intended 
to be credited for any particular part of the general 
debt. 

The payment in 1270 was such an acknowleffgment 
of the debt as to give the obligee his cause of action. 

An endorsement without signature cannot be deemed 
a written engagement which could be registered within 
the meaning of Clause LU Section 1 Act XIV of 1859, 


Ix this case, plaintiff sued on an instalment 
bond, It was agreed in that deed that 
defendant was to pay a certain, lonan by 
instalments, and that if three instalments 
remained unpaid, the transaction was no 
longer to be one of payment by instalments, 
but plaintiff might demand payment of the 
whole sum lent at once and in one lump sum. 
It appears that three Aisés, due in 1267 B.S. 
were not paid when due, aud that in 1270 B.S. 
the debtor in his own hand, bug without his 
signature, endorsed the payment of a certain 
sum on the bond without any specification 
as to the particular portion of the debt to 
which the payment was to be credited. A 

Plaintiff's case was firstly that he had 


$— 

in 1270 B. S. to the instalment flue in 
1267. e g 7 

We are of opinion Bhat plaintiff had this 
right because there Æ nothing to show that 
defendant paid the sd sum as payment of 
any particular instalment, or with request 
that it should be wmmdg a credit for any 
particular part of the general debt. There 
was a debt still due in’ 1267 B. S. The 


% plaintiff, therefore, was entitled to credit the 


payment in 1270 Bẹ §. to the outstanding 
debt of 1267 B?’ S. ° 

The payment béingythen credited to the 
account of 1267 B. S., secondly, the question 
arises whether, although the suit will, as n 
mére matter of time, be within the period of 
limitation, as for the sums due after 1267 
B. S., the payment in 1270 B. S. is such an 
acknowledgment of the lebt as to give a 
cause*f action to the plaintiff. 

It is contended, on the one hand, that there 
is not here “a written engagement to pay the 
“ money. lent or interest, or a contract in 
“ writing signed by the party to be bound 
“thereby or his duly authorized agent ;” 
that, therefore, the payment in 1270 in this 
case is no cause of action, and plaintiff is 
barred under Clause 9 Section 1 Act XIV 
of 1859. 

There is a case in the decisions of the 
Sudder Dewanny Adawlut, North-Western 
Provinces, page 401, of the Reports of 1851, 
in which that Court beld that, in a case like 
the present, the creditor might sue as for the 
breach of contract on its occurring, or at 
auy time within the period of limitation. 
But that case does uot contemplate the pro- 
vésions of*the Act XIV of 1859, under which 
we have to regard the circumstances of 
this cfse. © | 

“There is another case, of the 27th Sep- 
temher 1864, reported in Sutherland’s Week- 
ly Reporter, Vol. I, page 189, in whięh the 
ruling is in these terms :—“ If the defendaut 
“ hasStom akee to time paid, and the plaint- 
“iff received, sums of money on account of 
“unpaid instalments of former years, the 
“ effect of such payment and acceptauce is, 
“ as the Judge has determined, to waive any 
“existing right to take ‘advantage of a 
“ previous default, and to restore the provi- 
“sion for payment by instalments. The 
“ circumstances under Which those” several 
“ payments were made and g@epted are not 
“ before us in evidence. If they were-made 
“on account of interest, or in part payment 
“of the principal sum secures by the bond 
“ (treating that sum as then due), they woftd™ 


every right to e»edit the payment anade |“ have no effect in preventing the operation 
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“of tIN Law-of Limitation. ‘If, on the other 
“hand, they*were taken” (as appears to be 
“the fact) on accoufft of instalments then 
“overdue, they go t® show a waivor or 
“agreement to restorgg the original provi- 
“ sion for payment by instalment. 

“ The Act requires hat the suit shall be 
“ brought within the period of three years 
“ from the time when the debt became due, 
“ov when the breach of contract took place. 
“ These words clearly.bay all suits for un- 
“ paid instalmente ef older date than three 
“ years before the syf, and all sifits in re- 
“spect of the consequences of the non-pay- 
“ ment of such instalmente. Instalments 
“ due at the time of suit, which had accried 
“ due within the three previous years, are re- 
‘‘coverable. We shall remand the case. to 
“the Court of first instance for a new trial. 
“ If the Court fif'ds that the payment? were 
“on account of instdlments, it should ap- 
“ propriate such paymem@s in discharge of 
“ the instalments as they severally- became 
‘t due, unless the Court is satisfied that the 
“ payments of any or thene were especially 
“ approprjated to any particular instalment, 
“ in which case such payment should remain 
“ so appropriated. Instalments which ac- 
“ crued due within three years immediately 
“ before the suit, may be decreed.’’ 

‘We would follow the principle indicated 
in the decision just cited. 

A case is also cited to us from Suther- 
land’s Work on Small Cause Court Refer- 
ences, Calcutta, 1865, p. p. 92, 93, Ramnarain 
Chowdry’s case, where itis stated, “ and the 
“ fact of a payment on account does not 
“ keep:alive the claim so as to enabe 
“ the creditor to bring an action after three 
“ years from the time when the.d@bt Became 
“ due, not from date of loan, unless there be 
“a written agreement signed by the party 
“ engaging to be bound thereby.” 

But neither the facts of that case, nor the 
law to be applied, appear to be™#he sie as 
in this case. The facts there were of a suit 
on an adjusted account alleged by plaintiff 
and denied by defendant. The Judge below 
and this Court decided that case under 
Section 4 Act XIV of 1859. We, however, 
have to see bow far Clause 9 or Clause 10 
Section 1 of that law apply, and not to con- 
sider e4 ‘i 

Now Clatise MQ states.—“! To suits brought 
“ to recover money lent on interest, or for 
“the breache of any contract in cases in 
“< which thera is a written engagement or 

Fontract, and in which such engagement 
# or cantract could have been registered by 


THE WEEKLY REPORTER, 


nad | [ Vol. V. 





“ virtue of any law or regulation in force 4 
“ the time and place of the execution theregf, 
“ the period of three years from the sigs 
“ when the debt became dug, or when tne 
“reach of canfact in respect of which 
“the action brought first took * place.” 
Can then the payment in 1270, entlorsed by 
ghe debtor in his own hand on the instalment 
bond in this case, be a written engagemept 
for contract coming within Clause 10, i. e. 
which could be registered ? We do not think 
that such an endorsement without signature 
could be deemed a written engagement which 
could be registered. 

° But we think, that, ag it is not denied that 
the payment in 1270 was made by“ind is in 
the hand-writing of the debtor, we must 
regard the transaction of that payment as 
proved. » 

It is elear, too, from the terms Br the 
instalment bond, and the facts on the record, 
that the payment in 1270 was one of a por- 
tion of a larger debt. In such cases, it is 
laid down in Angell on Limitations, Para. 248, 
page 304.—“ An ecknowledgment or new 
“ promise may be inferred from the fact of 
“ part payment of a contract within six 
“ years, or from the payment of a smaller 
“ on account of a greater sum of money due 
“ from the party making the payment to the 
“ party to whom it is made ” i 

EE & # HOH 

“ In respect to promissory notes and bonds, 
“the common medium of proof of a part 
“ payment or of interest is an endorsement of 
“it thereon. But it is always considered es- 
sential that such endorsements be made bond 


| fid® and with the privity of the obligor : 


“ for otherwise the creditor might be ena- 
“ bled to bind the debtor by an acknowledg- 
“ ment or new. promise, which the latter 
“never intended to make. In debt on.a 
“ bond dated 1485, before Lord Ellenborough, 
“ if appeared that there were several endorse- 
“ments én the bond, acknowledging the 
“receipt of interest down to 1793, which 
“ were proved to be in the hand-writing of 
“ the defendant. These were allowed to be 
“ good evidence of the bond remaining’ un- 
“ satisfied at the date of the last endorse- 
“ ments.” : 
Under all these circumstances, we are of 
opinion that we shall be right in following the, 
principle of the decision of the 27th Septem- 
ber 1864. Weekly Reporter, Vol. I, p. 189, 
and holding that the payment in 1270 in 
this instance gave the obligee his cause of 
action. We accordingly reject this special 
appeaP with costs. t 


P 
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Thè 23rd January 1866." 


{. i Present : Š 
The How’ ble W. S. Seton iar and A. 
Macpherson, Judges. b v 


eg lnitetion—ciuane @ Section 1 Act 
XIV of 1259. 


e Case No. 2347 of 1865. 
Special Appeal from a decision passed by 


~@ 


the Deputy Commissioner of Hazaree- | 


bagh, dated the 31st May 1865, affirming 
a decision passed by the Moonsiff of that 
District, dated the 26th November 1864. 


* Kell Ram and’ others (Plaintiffs) 
© Appellants, 


Versus 


Thewtovernment and others (Defendants) 
Respondents. 


Baboo Roopnath Banerjee for Appellants. 


Baboo Kishen Kishore Ghose for Govern- 
ment, Respondent. 


A suit will lic to set aslde an order of the Commis- 
sioner of Chota Nagpore directing the plaintiff to pay 
Goverument revenue at a certain rate, 

A suit to set aside such an order not having been 
instituted until more than three years from the date of 
the order, the revenue having meanwhile been paid by 
the plaintiff as directed by the order.— 

Held by Seton-Karr, J., that this wasa payment under 
protest vithin the meaning*of Clause 4 of Section 1 of 
Act XIV of 1859: but 

He pn by Macpherson, J. Contra. 

Seton-Karr, J.—Tue facts of this case 
are stated by the Deputy Commissioner 
at length, and need uot be dwelt on. The 
question for consideration is, whether 
the plaintiff, who sues to recover a ertain 
sum of money, paid, for years, in excess, as he 
alleges, to the Collectorate, can have six 
yems to bring his action, or whether he is 
limited to one year. 

The Deputy Commissioner, affirming the 
decision of the Mooasiff, has ruled that the 
plaintiff is not entitled to six years under 
Clause 16 Section 1 of Act XIV of 1859, 
as for “suits for which no other limitation 
is expressly provided,” but that he should 
hav8 sued within one year from the time 
when his appeal against the excess payment 
was rejected, the case falling under Clause 4 
of Section 1. 

That appeal, which was, te the Revenue 
Commissioner, was rejected on the 15th of 
April 1862. The suit was not brought 
until.the Sth of July 1864. The plaintiff is 
admittedly out of timg if Clause 4 be applied. 
The decision of the Deputy Commissioner, 
that the order, pasged in the Political Depart- 


“a x . s 


t 

ment is practically one passed in ghe Rw- 
venue Deparment, seems final #s on a matter 
of fact depending $ local knowledge and 
evidence. 

. With regard to he law point raised, a 
suit under Clause £’ of Section J would, 
amongst other things, lie, to “ recover any 
money, paid under protest, in satisfaction of 
any claim made by the Revenue Authorities 


a| on account of arrears of revenue, or demands 


recoverable as arrears of revenue.” 

Now that t&e sum pid in excess by the 
plaintiff, which he fowsgecks to recover, is a 
demand on an estate recoverable as arrears 
of revenue, chrnaot be denied ; and I am also 
offopinion that the objection to the Collector 
against the payment, and the subsequent in- 
fractuous appeal to the Commissioner, must 
be taken as equivalents to™protest.” It is 
true that there is nothing*td show that, at 
the time of tendering*the payment in each 
year, a formal pretest was again made by 
the plaintiff. But I would put what appears 
to me a fair and natural construction on the 
acts of the plaintiff according to native cu8- 
tom and habit, An appeal to the higher 
authority, set over the authority which “dis 
allows any request, is a native’s way of pro- 
testing. It is his mode of attempting to 
vindicate his rights, and what he does when 
the attempt has failed, may be said, looking to 
native modes of thought and action, to be 
doue under “ protest.” A law, it seems to 
me, should be interpreted according to the 
feelings and habits of those for whom it is 
meant, and this remark particularly applies 
to inhabitants of Non-Regulation Provinces, 
who are admittedly accustomed to a more 
patriarchal kind of rule than the residents of 
more ¢ivilised tracts. The plain iff had stated 
his objections in vain to both Collector and 
Commissioner, aud I should not expect any 
further or more formal protest on his part. 

But, allowing that the sum was, to all 
intent®ondspurposes, paid under protest and 
within the meaning of Clause 4 of Section 
1, and that, in order to recover money so paid, 
the plaintiff should have sued within a year, 
I am still of opinion that, though the plaint- 
iff cannot recover money sò paid, except for 
one year previous to the suit, ‘he may sue to 
set aside the obnoxious order i in the Revenue 
Department of which he complains that, 
for this purpose, he “ma aim 6 years 
under Clause 16, as his suit would not be 
otherwise provided for. 

Any person aggrieved by any actor order 
of the officials of Government in any WS 
partment,. would, I concelye, be entjtled tg 


B 
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his rentgdy, and has a right to sue to set the | Section 1 Clause 4, holding that “the plainti® ‘ 
order aside. ° . e “have only one year allowed them whereġn 
I would, EER wake the question | “ tof set aside the order of the Revene 
raised before us, by sa¥ing that, though the | “ Cobrt regarding the payment of demanfis 
suit would be ineffectuag to recover any sum | “fhn gccount of, r§venue.” ° 
paid after the vain appeal to the Commis- In my opinion, the suit, so far aseit segs 
sioner, unless any „such sum had been paid | to set aside the order of the Political De- 
within one year previous to the date of | partment and of the Commissioner, declaring 
institution, it may still lie to set aside the Ris appellants liable to pay revenue at the 
original order complained of, as brought |higher rate, will liey and is not barred Sy 
within 6 years from Apyil 1862, and that | Act XIV of 1859. Such a suit manifestly 
it may fairly go to tial on th® merits of that | does not fall within the ferms of Clause 4 
order. ; s ° e of Section L : and, asit is not specifically pro- 
I am unable, after much consideration, to | vided for in any other Clause, I think it falls 
make any distinction betwean`the first pay- |*under Clause: 16 which limits the* time 
ment by the plaintiff immediately or sdon | within which a suit may be brougl® to six 
after the order complained of, and any subse- | years. In this instance the suk was brought 
quent payment. J would consider the ap- | within six years. 
peal as a formal pPtest, and all payments as As regard so mnch of the suit as has for 
made under it." ° i its object the recovery of the revere paid 
But I would remarfl the case for trial on | in excess of what the appellants admit to 
the merits of the obnoxious order, and for the | have been due, 1 think ‘the suit is bad. 
Courts .to say whether it should oz should | But I think it is so, not because Clause 4 of 
not stand good: Ifit be set aside, any pay- | Section 1 of Act XIV is applicable, but on 
ment made under it withine year before the | the general principle that a suit will not 
institution of the suit, should be refunded. lie to recover back money paid, as this has 
Macpherson, J. — A judgment-creditor | been, fo a person who has committed no 
having seized an estate in execution of a | fraud or extortion, and by persons fully aware 
decree, the appellants appeared and claim- | of all the facts and of the grounds on which 
ed it (under Section 246 of Act VIII of| the money was claimed, and who, if they 
1859) as theirs. They established their | intended further to contest their liability, 
tight, and the property was ordered to be | should have done so at once, and whd have 
released. As, however, it appeared that a | beenguilty of great laches and delay. In 
smaller amount of revenue was being paid to | my opinion, although this money has been 
Government for the land in question than | paid “ in satisfaction of a claim made by the 
was legally payable, the Court made an or- | Revenue Authorities” on account of revenue, 
der (which apparently was collateral to the |it has not been “ paid under protest” within 
actual issue on which it had to decide) that | the meaning of Clause 4 Section 1 of Act 
from the date of the attachment of the land | XIV of 1859. The appeal to the Commis- 
the appellants should pay the, Govefnment sioner is the last indication on the record of 
Revenue at the full rate. All these proceed-§ any protest, and I do not understand on what 
ings took place in the “Political Dapart- | principle it can be held that money paid 
ment’, in Chota Nagpore. The appellants, | annually for éhree years after an order has 
being dissatisfied with the order for the pay- | bebn made by the Revenue Authorities, can 
ment of revenue at the highorasate€which | be said to be money paid under protest, when 
order was passed on the 20th September | there is no evidénce of actual protest, anda: 
1860), appealed to the Commissioner of | when the suit brought more than three years ` 
Chota Nagpore who, on the 25th April 1861, | afterwards to set aside the order complained 
confirmed the order. Since then the ap- | of might (for all that appears to the contfary) 
-pellants have paid the Government Re- | have been instituted the day after that order 
‘venue at the higher rate. On the 5th | was made. 
July 1864, they instituted the present suit} There is no doubt that the decision of the 
to séf Wide the.order of the Commissioner Lower Court.tas Jo the “ Political Department” 
and to redovalmihe money paid by them in | being for the purposes of these proceedings 
excess of what was due, calculating at the | “a Revenue Authority,” is conclusive. 
rate at whieh they paid prior to the order} For these reasons, I would remand the 
complained of case for trial of the validity or otherwise of 
©The Lower Appellate Court has dismissed | the order declaring the appellants liable to 
@he suit as baured by Act XIV of 1859 ' pay revenue at the higher? rate. 
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{ The 23rd January 1866. 
° Present : 
of, Hon’ble C. B. Trevor awd F. A. Gl 
. Judges. l 
° 
Sqle in execution of sharo—Butwhrà. 
Case No. 2479 of 1865. , 
Special Appeal froma decision passed byg 
ette Judge of East Burdwan, dated the 
20th July 1865, reversing a decision 
passed by the Sudder Ameen of that 
District, dated"the 19th December 1864. 
Nil Monee Doss Chund (òue of the 
b Defendants) Appellant, 


e 
er, 


e versus 
Sreekant Dos? Chund and others (Plaiutiffs) 
and others (Defendants) Respondents. 


Babogg Romesh Chunder Mitter snd Banee 
Madhub Banerjee for Appellant. 


Respondents 


Before a purchaser ata sale in execution of a share 
of a specific mehal in an estate is entitled to possession 
and to a butwara of his purchase, its nature and extent 
must be clearly determined and defined in the Civil 
Courts. . 

PLAINTIFF in this case, alleging himself to 
be the purchaser at a sale in execution of 
12 gundahs in a certain property, and, unable 
to get possession of ehis purchase, sues for 


The defendant, co-sharer in the estate, 
pleads that the estate has been divided, by 
private arrangement between the sharers 
many years ago, into three specific mehals 
with distinct area, representing severally 
3 as. 15 gds., 6 as. 10 gds., and 5 as. I5 gds. 
of the estate; that plaintiff has only purchased 
12 gundahs’ share of the mehal, representing 


possession and for a butwara of his share. 


of the three mehals into which by arrangement 
the estate has been divided, plaintiff cannot 
maintain his present action, whicheshould be 
dismissed. : 

The first 
forth by the 


Court, adopting the view set 
defendant, dismissed the plaint- 
if’s’ claim. The second Court, without 
determining the question as to whether 
plaintiff had purchased a 12 gundahs’ share 
of a specific mehal with distinct area 
representing a 3 as. 15 gds.,shure of the pro- 
perty or 12 gundahs of the whole estate, gave 
plaintiff a decree. 

Defendant now appeals specially, urging 
the same grounds hat he had taken up be- 
low, and contending that, on any view, 


4 g * o 


Baboo Kishen Kishore Ghose for 


3 annas 15 gundahs’ share of the estate ; that 
consequently, until a butwara has been made 


the Judge’s decision “was defective, inas- 
much as it had nat distinctly found what 
the plaintiff had puychased, whether a 12 
gundahs’ share of aVencciae mehal, or 12 
gundahs of the wholq estate. : 

There can be no Youve that the Judge 
is correct-in stating that the plainttfis en- 
titled to a butwara. But before the Re- 
venue Courts can make this, it is necessary 
fur the Civil Courts in this case to determine 
exactly what plaintiff ° purchased—did he 
purchase ea 12egundats’,share of a specific 
mehal, or gid he purqhase 12 gundahs of 
the whole estate ? Moreover, if tt be true, 
as contended by the plaintiff, that defendants, 
co-sharers in the estate held by agreement, 
made many years ago specific meħals with 
defined area, the butwara and assessment of 
the revenue will be made*waéhereference to the 
assetseof those specific mehals and the propor- 
tion which those asset bear to the assets of 
the whole estate, gud not with reference to 
the share which that mehal is said to con- 
stitute in the whole estate, and plaintiff will 
ouly be enti.led,to 12 gundahs of such dig- 
tinct mehal bearing its allotted -sudder jum- 
ma. If, however, there be no no Such divi- 
sion, plaintiff will, on his contention, be 
entitled to 12 gundahs of the whole estate. 
It ‘is, therefore, inost necessary that the 
nature of plaintiffs purchase be, in the first 
instance, clearly determined. We, there- 
fore, remit the case to the Judge, with di- 
rections that he will give both parties an 
opportunity of filing any evidence, docu- 
mentary or, oral, that they may possess to 
prove their different contentions regarding 
the nature of the plaiutiff’s purchase. The 
Judge, then, having duly considered it, will 
determine what that purchase was, aud give 
ptaintiff a detree for possession and butwara 
of the same. 


—_—_—-~———_ 
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œ Phe 24th January 1866. 


Present : 
The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Jydges. 


Cross-appeal under Section 348 Act 
VITI of 1859. 


. ww” 
Case No. 2828 of p86. 
Special Appeal from a ecision passed by 
the Additional Principal Sydder Ameen 


of Dacca, dated the 10th July 1865, mo- 
difying a decision passed by the Sudi 


. r » 
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Ameen of. that District, dated the 10th 
June 1863. ° 


e 
Hossein Buksh Patoca¥ (one of the Defend- 
ants) Appellant, 


verdics l 
Shaikh Baroo Beparee (Plaintiff) Respondent. 
Baboo Bama Churn Banerjee for Appellant. 


Baboo Luleet Chunder Sein for Respondent. 


A plaintiff (respondent) cannot be allowed, by way 
of cross-appeal, to take qbjrcsions under Section 848 
Act VIII of 1859 to typ finding o® a Lower Court as 
to a defendant who has not øppealed, apd who is not 
before the Appellate Cou’ 

Tue appeal in this case is on the evidence 
generally, not on any poift: of law. We 
cannot entertain the objections which are 
taken to the decree of the Lower Court, 
which has gongaigreat length into the facts. 
The appeal is digmissed with costs. 

The respondent seeks, by way of cross- 
appeal, to take certain objections before us to 
the finding of the Lower Court asto a de- 
fendant who has not appealed.. We are of 
@pinion that we cannot listen to such objec- 
tions, the defendant whom they alone affect 
not havirg appealed. 














THIS was a suit to recover thé value of ce@-- 
tain dhan alleged to have been baie o 














by ghe defendant, special respondent, Ahe 
plai§tiff’s story “being that, on a partitidn fof: 
naycestral property taking place between him 
d "the deferfdants who are his cpusing a 
certain mouzah fell into the latter’s share, in, 
which mouzah plaintiff had stored a large 
Quantity of dhan, his own private property. 
The defendant denied having taken te 
dhan, and pleaded that the suit was barred 
by limitation. ° 
Both Lower Courts have held that the suit 
is one for damages, coming under Clause 2 
Section 1 Act XIV of 1359, and that che 
one year rule of limitatton was to hg applied. 
Plaintiff, not having brought his suit within 
that time, was barred. : = 
We think it perfectly clear that the J udge 
was wrong in applying the Claus@above 
quoted. That Clause refers, amongst other 
things, -to damages for injury to personal 
property, but has nothing to do with a case 
where a person appropriates personal pro- 
perty belonging to another. The law appli- 
cable to such cases is Clause 16 of ‘the same 
Section, and the special respondent’s pleader 
is himself compelled to admit that this is 80, 
and that he cannot support the Lower Court’s 
decision. i 
The appeal is, therefore, decreed, and the 


a 


The 24th January 1866. 


Present: case remanded to the Court of first itstance 
R ; for trial on the merits. Costs to follow the 
The Hon’ble C. B. Trevor and F. A. Glover, | result, ‘ 
Judges. - 





Limitation—Suit to recover value of 
personal property misappropriated, 


Case No. 2806 of 1865. ` ° 


Special Appeal from a decision passed by the 
Judge of Cuttack, dated the 22nd June 
1865, affirming a decision passed by the 
Offigiating Judge of the Small Cause 
Court, exercising the powers of a Prin- 
cipal Sudder Ameen of thet strict, 
dated the 18th January 1865, 


Ramnath Roy Chowdhry (Plaintiff) 


The 24th January 1866. 
Present: 
The Hon’ble W. S. Seton-Karr and A, G. 
Macpherson, Judges. 


Written Statements—Evidence of 
ə parties. ` 


° Case No. 2866 of 1865. 
Special Appeal from a decision passed by 


the Judge of Hooghly, dated the 25th 
May 1865, affirming a decision passed 


Appellant, by the Principal Sudder Ameen of that 
o versus District, dated the 25th November 1862. 
Huro Chunder "Roy Chowdhry (Defendant) | Juggessur Mookerjee and others (Plaintiffs) 
Respondent, Appellants, 
BaboORo anath Bose for Appellant. VETSUS 
Baboo OtoolNChunder Mookerjee for Gopee Kishen Sein and others (Defendants) 
, Respondent. Respondents, 

_ A suit to*recover the value of personal property mis- | , Baboo Hem Chunder B iee fi 
Dgopriate , is g8verned by limitation under Clause 16, BRIS ee Aon E 
and not under Olause 2, Section 1 Act XIV of 1859, : “Appellants. i 
A a bs ° Š 

. Š 9o s z » 
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-Court® having decided against it solely 
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_meuts can be called for (Section 122 of Act 
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serious and substantial error in the Aroce- 
dure and in the investigation of this case ; 
and the appellants afe entitled, in special 
appeal to us, to demarfd that the case should 
be sent back in order fpat the original order 
of remand may be legally carried ou$. 

In conclusion, we obsenve that the Lower 
Court seems to have misconceived the effect 
of the statement made by the defendant as 
to his having received ‘$a promissory note 
or 1,000, rupees.’s What the defendant 
tates is that he got 450 rupees in Bank 
Notes, and $50 rupees in cash. , 

On the whole, the case is remanded for 
re-trial, so that the original order of remand 
may be fully carried out. The Judge will 
take the case up out of its turn and dispose 
of it af once. 


ha Baneenath Bose for Respondents. 


written statement cannot be called for by aÑ åp- 
peljate Court, or read as evidence #gainst-any paygy to 
the§suit save the persou by whom it is made and hose 
who are bound by admissions mad@by him. f 
§Ve regret that we should "be obliged X 
romand this case again, and that we should 
be obliged to do so owing to the very irre- 
gular manner in which the Lower Coutt 
hàd carried out the former order of remand 
passed by this Court on the 2nd of August 
1864. o s 
The main issue in tha case heing the bond 
fides of a certain kobalah, and the Lower 









because @ appeared that the consideration- 
money had net been paid in the precise 
manner alleged, the case was remanded with 
a direction that the Court should decide the 
questio® at issue, not on the one ground on 
which it-had relied, but upon the whole evi- 
dence before it. 

On the case being remanded, the Lower 
Court (although acting as an Appellate 
Court) ordered the defendants to put in a 
written statement, and, a statement having 
been put in, treated it ‘as evidence in the 
cause. 

We know of no law- which authorizes a 
Court of Appeal to call upon any of the 
parties for a writtensstatement. It is only 
by a Court of original jurisdiction, and 
before final judgment, that written state- 


aa! 
À s: 
e 


‘ The 29th January 1866. ! 





Present: o 


The Hon'ble F. B. Kemp and F. A. Glover, 
: Judges. e 


Limitation—Deduction—Interest (in 
excess of principal). 


Cases Nos. 558 and 560 of 1863. 


Applications for Review of Judgment passed 
by Justices F. B. Kemp and 4. A. 
Roberts, C. B., on the 4th August 
1863, in Regular Appeals Nos. 518 and 

, 548 of 1862. 


VIII of 1859). In this case, final judg- 
ment had been passed by the Court of first 
instance, and the time for putting in written 
statements was past. Further, under no 
circumstances can à written statement be 
read as evidence against any party to a suit 
save the person by whom it is made, and 
those who are bound by admissions made 
by him. If the Court deemse it necessary 
that the evidence of a defendant showld 


Huromonge Gooptia (Plaintiff) Petitioner, 
` > 


A versus 


Gobind Coomar Chowdhry (Defend&nt) 


. form part of the record, it is the duty of œ. æ Opposite party. 


the Court to summon that defendant, and ; 
have his evidence taken in the regular Mr. Montriou and Baboos Chunder Ma- 


manner: and the Court acts illegally if, dhub Ghose and Romesh Chunder Mitter 


instSad of having the defendant examined for Petitioner. 
as a witness, it simply calls on him to put ` p 
in a written statement, and then treats the Baboos Onoocool Chunder Mookerjee and 
statement as if it were evidence given by Kalee Mohun Doss for Opposite party. 
the defendant against the plgintiff. Ga ds g "i ere on > 
Q 5 a e time occupied in the Summ epartment to 

Under Section 356 of Act vill of 1859 recover excess of jumma accordinggt® a decree, should 
the Lower Appellate Court might have | be deducted from the period of limitation for the re- 
allowed, and may still allow, the defendant gular suit Mian a afterwards rougit for the same 
and any other necessary witnesses to be pae e Ont @ plainti Waa referred by the 
examined. But the calling for written state-| Section 6 Regulation XV. 1793 ( 
ments and using them as evidence is ae very | Courts from awarding as interest assum 
A 


prohibiting the 


rger than the, 


v. 7 - 6 A 3 
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princip®) isnot: applicable to a 
passing of Act XXVIII of 1885, Evew under Regula- 
tion XV. 1798, it was thg- practice of the Court to 
allow interest in excess of p§ncipal, where the interest 
had accumulated owing to” reasons not ascribable in 
any degree to procrastination on the part of the cre- 
ditor. a 


Tus is an applieatfon to review the judg- 


ment of this Court, dated the 4th August |e 


1863. The application was admitted, and 
due notice has beenserved on the opposite 
party. ese og ° 
It appears that a sait for eghancement 
of rent was instituted by the opposite party 
against the applicant for review, and a 
decree, considerably enhancing the rent of 
the applivant’s tenure, obtained. 
site party executed that decree, and reco- 
vered from teenpplicant certain monies, 
being the diffexence between the off and 
the new or enhanced jumma. On appeal 
by the applicant, - further enquiry . was 
‘directed to be made by the late Sudder 
Court, which yesulted in the jumma being 
considerably reduced from the. sum origin- 
ally fixed in the enhancement suit. The 
applicant*was declared to be entitled toa 
refund of the excess paid by him to the op- 
posite party. This decision was passed on 
Othe 12th September 1847. From this period, 
until the present suit, which was instituted 
on the 17th August 1861, the applicant for 
review was actively prosecuting his claim in 
the Summary Department for the recovery 
of the sum paid. in excess of the jumma; 
which was eventually fixed by the decree of 
the 12th September 1847. 


The Judge appears to have referred the 
applicant to a regular suit, hoiding that he 
had no remedy in the Summary, Department. 
The applicant appealed, and the late Suddér. 
Court, on the 27th September 1860, configmed 
the orger of the Judge. The present suit 
was, therefore, brought on 17th August 
1861. v @ 


The Principal Sudder Ameen decreed the 
suit. On appeal, this Court held that the 
provisions of Construction 1129 applied to 
the case, and that the applicant should have 

s sought his remédy summarily, and not by 
a regular suit. The decision of the Princi- 
pal Sugder Ameen was, theyefore, reversed. 


We have nay beer shewn that the late 
Sudder Court, of the 27th September 1860, 
referred the gpplicant toa regular suit, hold- 
ing thaé the, Judge was right in deciding 
thet the applicant could not recover summa. 
Xİ- „This decision was Rot brought to our 
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suit instituted after the} notice when the appeal was heard, and F, s 


entifely overlooked by the Court, ` 


e think that we are bound by this degi- 
sipnifrom whiclp no appeal was preferred, 
d that the applicant, plaintif below, as 
sought his remedy in a competent Gourt and 
in a proper form. 

*It has been contended by the pleader for 
the opposite party, that the suit of the plaint- 
iff (applicant for review) is barred by the 
Statute, of Limitations, the cause of action 
having arisen from the date on which the 
monies were recovered by the defendant, 

and that, calculgting from that date to” date 
of suit, more than 12-years hadelapRed. 


This suit is governed by the old Law of,, 
Limitation, Section 14 Regulation III of 
1793. We find that the applicant dor re- 
view did directly prefer his claim to a Court 
of competent jurisdiction ; after a long 
period, during which he was actively em- 
ployed in prosecuting his claim, and during 
which he was pertinaciously opposed by the 
other party, he was referred by the then 
highest Appellate Court in this country, to a 
regular suit. He lost no time in instituting 
such suit, and is, therefore, fully entitled to 
deduct the time occupied in the summary 
stage of the enquiry. The suit is, therefore, 
in time, the conduct anf acts of the applicant 
having taken the case out of the operation 
of the Statute. 


Wite reference to the question of interest, 
the pleader for the opposite party” contends 
that the Court cannot award as interest a 
sum jarger than the principal. Section 6 
Regulation XV of 1793 4s quoted in support 
of this argument. 


The Court observes that this suit was 
instituted after the passing of Act XXVIII 
of 1855, by wehich Act the Section quoted by 
the pleader for the opposite party wus re- 
pealed. further, it appears that it was the 
practice of our Courts under the old law e 
(Regulation XV of 1793) to allow interest in 
excess of the principal in cases where the 
interest had accumulated owing to refSons 
not ascribable in any degree to procrastina- 
tion on the part of the creditor (See Vol. 
III, Select Reports, p. p, 270-275; and 
Vol. IV, p. p, 261-262). In this case 
the creditor had recourse to law for the re- 
covery of the monies due to him ; the delay 
in obtaining redress is in no way owing to his 
‘laches or procrastinatien. The judgment- 
debtor, the opposite party, ought to have 
paid in the money which," by a formal decree, 


can 
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hg had been declared liable to refund. For 
these reasons, we see nogeason to difturb 
tye award of the Lower Court in the nfatter 


of interest. z a a 
` e 
To ther points were pressed upon t¥e 


Court by*the opposite party. The decision 
of the Principal Sudder Ameen is, therefore 

rmed, and the two appeals dismissed ; the 
ormer decision of this Coùrt in appeal ig 
set aside. Costs of both Courts and of this 
application with interest will be borne by 
the opposite party. This decision governs 
No, 560. 


The 80th January 1866. 


: _ Present: ° 
The Hon’ble C. B. Trevor and F. A. Glover, 
i Judges. ` 


Mortgage accounts. 
Case No. 282 of 1865. 


Regular Appeal from a decision passed by 
Moulvie Itrué Hossein Khan, Principal 
Sudder Ameen of, Behar, dated the 4th 
Aŭgust 1865. w 


Shah Ameerooddeen (Plaintif) Appellant, 


9 
versus 


Ram Chand Sahoo and others (Defegdants) 
ReSpondenis. 


Moonshee Ameer Ali Khan Bahadoor and 
Mr. C. Gregory for Appellant. 


e 
Baboos Sreenath Doss and Nil Madhub 


Sein for Respondents. 


To enable a Court to ascertain the amount received 
by the mortgagee whilst in possession, the mortgagee 
should file his jumma-wassil-bakee papers, and proceed 
generally in accordance with Section 11 Regulation 
XV. 1793. i 


THis was a suit for possession of an 
share of Mouzah Doorgapore 
from the mortgagee on the ground that the 
mortgage-money had been fully satisfied, 
and also to recover the sum of 4,478 rupee’ 
collected by the mortgagee over and above 
what was due to him. z 


y 

The defendant pieaded that? so far from 
being re-paid, the antount realized from the 
land had not been sufficient to cover even 
the interest of the monies lent. 


The Lower Court eputed an Ameen to 
make a local enquiry ? but, being dissatisfied 
with his report, he decided the question of 
wasilat on the patwarce’s papers, and held 
that, so far from the mortgagee having over- 
puid himgelf, there wes still due to him 
about 11,000 rupges. *He, therefore, dis- 
missed thé plaintiff’s suit. 3 


The point -taken in appeal is, that the 
papers on which tho Principal, Sudder 
Ameen has decided the amount? realized 
from the estate are spurious, and that they 
do not afford the kind ofseeef required by 
law, se’. 2: 


Section 11 Regulftion XV of 1798 is 
the law -applicablə to this case, and, on 
going oyer the record, we do not find that 
its provisions have in any way been carried 
out. No jummg-wassil-bakee papers were 
filed by the mortgagee, and the documents 
which have been put in (long after the 
proper time) are unattested extracts made up 
from originals which are admittedly in exist- 
ence, and for the non-production of which 
no reasons are assigned, 


We find also that’ they were not filed 
before the Ameen who went to the spot, 
although the mortgagee had full notice of 
his deputation, and knew the purpose for 
which the Ameen had been sent. 


It is absolutely impossible for the Court 
fo come to any conclusion as to the amount 
receiyed by the mortgagee whilst in posses- 
sion from the papers now filed, as they do 
not represent each ryot’s payments, and the 
cas? must, therefore, be remanded in order 
that the Principal Sudder Ameen mfiy call 
upon dhe mortgagee to file his jumma-wassil- 
bakee papers, and proceed generally in terms 
of the Regulation above quoted. The 
Ameen will then proceed to the spot and 
test these papers by the evidence of the 
ryots. 


As this remand and consequent delay has 
been mainly caused by the mortgagee’s neg- 
ligence, he will pay all the costs o&stit up to 

e 


this date. i ° ‘ 7 


Regular appeal No. 283 is mutatis mu- 
tandis on all fours with this*¢ase, and is, 
with the consent of both parties, remanged 
for the same reasons. The order regarding 
costs will be the same in béth cases. ° ` 
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The 30th January 1866. 
è 
* Present: 


The Hon’ble C. B. revor and F. A. 
Glover, Judges. 


Hindoo Law (Mitakshara)—Anoces- 
tral property (Interest of Son in), ` 


Case No, 278 of 1865. ° 


‘ e e 
, Regular Appeal from a decision passed by | the rights in question’ are not “ existent,” - 


Jyh 


29th of May 1863, which was conten 


e 
xecution of this decree, ‘Goor Sarfn 


pa by the Judge on appeal. 
for the ga of his debtor’s reversion- 


n 
y 
their father Ram Suhae Bhugut. This was 
-wefused by the Principal Sudder Ameen, and 
the present suit was. brought to cancel thi 
Miscellaneous order, ‘and to declare the 
debtor’s rights saleable. ‘ 
The Lower Court has now decided that 


Moulvie Itrut Hossein Khan, Prinċipal | put are contingent on an extremely yncer- 
Sudder Ameen of Sarun, dated the 20th j tain event, the survival ef the father by the 


May 1865. 
Goor SurunDggs (Plaintiff) Appellant, 


e 
‘ % vergus 


sons that is, and that 
legally saleable. 

The deeree-bolder appeals against this de- 
cision, and urges,that, according to the@Mitak- 


they are not, erefore, 


‘| shara system of law which confessedly go- 


Ram Surun Bhukut aad ethers (Defendanfs) | verns this case, sons have from the first a 


Respondents. 


Baboos Unnoda Pershad, Banerjee and 
Kishen Succa Mookerjee for Appellant, 


' vested interest in ancestral property, and that 
such interest is saleable at any time, 

There can be no doubt, we observe, that 
this is a correct exposition of the law as it 


prevails under the Mitakshara system, and 
that sons car, at their pleasure, force a, father 
„According to the Mitakshara Law, sons have a vest-’ however reluctant to divide with them pro- 
ed interest in ancestral property, which interest is | perty obtained from a paternal grandfather, 
saleable at any time in satisfaction of claims against (vide Colebrooke’s Métakshara, Chapter I 
them, r f ‘i p . . , e 7 

Section 6). This right accrues to & son 


Baboo Kalee Kishen Sein for Respondents. 


“Tus was a suit for cancellation of a from the time of his birth, and is not, there- 


Miscellaneous order passed .by the Civil fore, one contingent on the father’s death, or 
Court of Zillah Sarun, by which certain pro- | upon any “ uncertain” event; it isya vested 


perties attached by the plaintiff in execution | Tight cluimable at any time during the fa-. ` 


of a decree were declared not liable to sale. ther’s life. 


The suit arose in this wise. Chuttaree| It may be, as argued by the respondents’ 
Bhugut, the original acquirer of the property, pleader, that no case of the kind is to be 
left two sons, Ram Suhae and Sheo Suhae,;# found in our books ; but the principle is, we 
the first, who is now alleged to be “ non | consider, indubitable, and we have no hesita- 
compos mentis,” had sons, Ablakee and others ; | tion in declaring it. Theré is no necessity 
the las€-(who is dead), also sons, Ram Surun | for,our going further than this, or for stating 
and others, -a the effect of our decision on the properties 


These sons of Ram Suhane and Sheo Suhne claimed. “It is sufficient for the purposes of 


borrowed money from, and executed a deed 
of mortgage to, one Maghessur Dyal on the 
12th of November 1858, and he-sold his in- 
terest to Goor Surun Doss, the plaintiff, in 
November of the following year. 


Goor Surun foreclosed, and then sued for 
possessior“of the’ mortgaged property. He 
got a partiaf derep only, the sons ‘of Ram. 
Suhse-being declared to have no right on 
account of .their father’s insanity. The |. 
plaintiff then brought his suit. against 
Abfakee and the other sons of Ram Suhae for 


.| ent who claims 


this case that we lay.down the general rule, 
as, with the exception of Sheo Surun, none of 
the respondents have appealed. 2 


With reference, however, to this respond- 
through his ancestọr, 
Bhayabul ‘Singh, to have purchased the en- 
tire rights, both of Ram Suhae and of his sons, 
in mouzah Pachoonda before the passing of 
the plaintiff’s decree, we think that the case 
must be remanded for enquiry. ’. - 


* For theʻrest, we reverse the decision: of 
the Principal Sudder Ameen, and declare the 


the money lent, ard obtained a decree on the sons of Ram Sahae to have a vested right in 


right in the ancestral estate then ‘held $y l 


Otvil 


1866.] 


thy 


pie costs of this appeal will be paid 
therespondents except Shgo Shurun Rd, 
whpse case is remanded. Thécosts of th 
portion ofethe suit will follow the result of 
the enquiry now ordered. 


ancestral property, which is liable to sale 
atisfactign of any claims against the 


all 
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The 30fh January 1866, 
Present: 
The Hongble C. B. Trevor aiid F. A. Glover, 
e Judges. 


Alluvial Lands. 


* Case No. 264 of 1865. 


Regular Appeal from a decision passed by 
the Judge of Rungpore, dated the 30th 
June 1865. 


Kalee Monee Debia and others (Plaintiffs) 
Appellants, 


versus 


The Collector of Mymensingh and others 
e (Defendants) “Respondents. 


Baboos Sreenath Doss and Luleet Chunder 
Sein for Appellants. 


Baboos Kishen Kishore Ghose and Jugga- 
danund Mookerjee for Respondents. 


Re-formed lands belong*to the estate to which they 
accrete. 

Land separated from an estate by a shallow fordable 
stream, is not dissociated from that estate by that cir- 
cumstance only, but is an accretion to the estate of the 
riparian proprietor, the intervening eater notwith- 
standing, ; 

e 


THIs was a suit to recover possession of 
271 kbadas of land as appertaining to plaint- 
iff °s mouzah of Pakooreah, and demarcated 
with it by the survey of 1853, on the alle- 
gation that the Collector of Mymensingh, 
acting on the part of Government, had, on 
the re-formation of the land on the same site 
after diluvion in 1860, annexed it as 
forming part and parcel of theeGovernment 
Khas Mehal Beera Pauchberiah. 


The defence was that the land was and 
always had been an appurtenance to Mouzah 
Beera Pauchberiah, and that Government. 
had held possession | ‘of it under a decree of 
the Resumption Court ever since 1837p and 


ee ee 
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re-formed on the site of land belonging 
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, 
had made a settlement of the mthal with 
one Prannath’ Roy, a.minor. The Collector, 
acting as the Court of Wards, also defended 
the suit on the part of the minor, urging tlte 
same pleas. , 


The Judge found (1) that the land did not 

form part of Mouzah Pakooreah, that is, it 
was not re-formed on land of Pakooreah pre- 
viously washed away by the river ; (2) that 
it belonged to Beeya Pauchberiah as an ac- 
retion ;atid (39? that it avas re-formed land 
of MouzaheBeera Fuuchberiah diluviated in 
1854, re-formed in 1855, and settled in 1856 
without oppositjou on the part of the owners 
of Pakooreah, and that the suit was, there- 
fore, barred by limitation. 

He, therefore, dismissed the plaintiff’s suit. 

In appeal, the Judge’ ‘aateeision on all 
these Yssues is traversed, and ‘alleged to be 
against the evidence, 


There is no ocefsion for us to consider 


originally to eithér mouzah, it having been 
ruled by more than one ‘decisiow of this 
Court that no such claim can be sustained, 
but that lands of the nature now in dispute 
belong to the estate to which they accreted 
(38 Sutherland’s Weekly Reporter, page 68, 
Mr. S. Kenny, appellant). 


Nor, so far as this case is concerned, need 
we look to the second head of the Judge’ s 
ordér further than to lay down the principle 
that the disputed land} being separated from 
the appellaut’s estate of Pakooresh by a 
shallow and fordable stream only, is not dis- 
sociated fiom Pakooreah by that circum- 
stance,” bu would be an accretion to the 
estate of the riparian proprietor, the inter- 
veniag water notwithstanding. The maps 
filed by the appellant, and whieh: are admitted 
to represent the present state of the disputed 
lands, S@ews very clearly that these last 
cannot, if considered as new alluvion, be an 
accretion to the Government Mehal, but must 
appertain to the estate on the river bank. 
But, looking to the facts of this case, namely 
that Government in 1837 obtained in this 
chur a certain quantity of land as an estate, 
Mehal Beera Pauchberiah, and has ever 
since remained “in pctsession of it, the 
question becomes one of disputed boundary 
between two mouzahs, and our decision, must 
turn on the extent of tha ,resumption 
decree of 1837. The circumstances under 
which that decree was obtained cannot *of 
course be questioned now, and by it Govern- | 
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ment obtained possession df'608 khadas of| J#lub Ram Deb alias Jadub Chunder Del: 


land on the spot-now glaimed Uy the ` appel- 
lants as forming part of Mehal Beera Pauch-, 


beriah ; and whether the appellant’s allega- | 


tions of diluvion and spbsequent alluvion be 
correct-or not; it is admitted that Govern- 
ment has been, and'is, in possession of char 
land on the western side of the river as 
Mehal Beera Pauchberiah, all along, and 
that the land nowsin dispute joins on to 
what Government, Rolds às paré of that 
mouzah,, e. . ` 

The question, therefore, as before observ- 
ed, revolves itself into one of . measurement, 
.and appellant’s- right to caim the land in 
dispute must depend on whether Govern- 
ment is in possession of a larger area thai 
was decreed’ ¢eaiks in 1837. i 
. Now, taking the appellant’s own stajement 
as the basis of calculation, we find that Go- 
vernment holds 5,000 geegahs. of the chur 
‘without dispute as Mouzah Beera Pauch- 
‘beriah, and that the disputed arsa covers 
«4,000 beegahs more, so that Government is 
in possession of 9,000 beegahs in the place 
where ii*has held the lands of that mouzah 
since the resumption decree. 

The question then arises, does this quan- 
tity of land exceed that covered by the 
decree of 1837? Neither of the litigant 
parties make a khada to contain less than 
16 beegahs; so that, taking this as a basis of 
calculation, Government is entitledto 9,728 
beegahs on the spot, part of which at least 
the appellant admits is the-re-formed land of 
what was the original Beera Pauchberiah 
granted to Government under the resump- 
tion proceedings. : N 

This being so, it is manifest that the 
entire disputed area, added to ‘what Govevn-| 
ment is admitted to be in possession of, does 
not make up, the extent of land to.which the 
respéndent is entitled under the decree of 
1837, and that appellant, thereforg, has no 
case.. 


The 3rd February 1866. `, 


7 Present: , 
‘The Hon'ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Benameg—Purchase at Sale for ar- 
` rears of Rewenue—Section 36 Act 
XZ of 1859— Written statements. 


* Case No. 318 of 1865. 


Regular Appeal from a decision passed by 
the Judge of Sylhet, dated the 22nd July 
1865. $ š f 


r 


N 
a . ia 


(Plaintiff) Appellant, 


t versus . 


E t 
@ {Ram Lochyp Muduck-and others, t i 
(DefeAdants) Respondents.. : 


Baboos Dwarkanath Mitter and “shootosh 
Dhur for Appellant. : = 


“Baboo Romanath Bose for Respondent. @ 
Suit laid at rupees 2,5386-14. 4 


A certified purchaser at a sale fer arrears of Govern- 
ment Revenue, suing to recover possession of which | 
he has been ousted, is not debarred from the benefit of 
Section 36 Act XI of 1859, and from pleading that'the 
defendants were not entitled to sue him as bein merely 
a benameedar. Buthe may be so ayia if he has” 
acknowledged that his holding was mely that ‘of. 
a trustee, and the property belonged to those from 
whom the defendants were purchasing, whereby he 
induced the defendants to purchase. i ae 

To allowa plaintiff so filea written statement after , 
having seen the written statement of the defen@ants and 
by way of rejoinder thereto, is in direct contravention of 
the Code of Civil Procedure, : j 

Tae plaintiff in this case sues for a de- 
claration of his right to, and for possession 
of, certain lands. The lands in question 
were sold by the Collector in December 1863 
for arrears of Government Revenue. The 
plaintiff was declared the purchaser: the 
sale to him was ratified, he got the usual 
certificate, and obtained possession under it. 
The lands were subsequently seized as be- 
longing to certain third parties, in execution 
of a decree against those third parties. 
The execution-oreditor who seized, alleged- 
that the purchase by the plaintiff had been 
merely benamee for the judgment-debtors, 
and thatthe property, in fact, belonged to the 
latter, ; 

After some litigationeof a summary kind, 
the plaintiff brought the suit now in appeal 
before us. There were originally a good 
many defendants : several of them, however, 
have come to, terms with the plaintiff, and as 
tq them a compromise has been made: ° 

The gnly defendants who now contest the 
plaintiff’s claim, set up a-title as purchasers ; 
from the third parties, the judgment-debtors, 


i. 


‘for whom the, plaintiff is said to have 


throughout been ‘acting benamee. They - 
allege that the plaintiff never had any bene- 
ficial interest in his purchase ; that after the 
purchase, he executed a ladavee or deed of 
relinquishmept of his rights in the property 
to those who wére alone beneficially interest- 
ed; and that when the sale was made to 
them! by the real proprietcrs, the plaintiff , 
concurred, in the sale, and showed his con- 


‘currence by attesting the kobala, or bill of 


sale, which contained. a recital of the 
ladavee. ` : ia 
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The Lower “Court held that the defendants | then the plaintiff hag deprived lijmself of the 
wl claimed under the sale and the ko la, | right to sue, for the Gefendant’s title would 
witnessed by the plaintiff, did not proveghat | rest on the plaintiff's admission of their ven- 
thay had ever been in possession, andfthyt| dor’s title, and the inducement to purchase 
tna proved that hé® had had poSseg | held out to them by, the plaintiff. On the 
sio& in virtue of his purchase. The Couri other’ hand, if these issues are decided in 

however, ‘further held that the plaintiff’s | the negative, the plaintiff is cer tainly entitled 

purchase was only a benamee one for the} to our judgment on the strength of the posi- 

bqnefit of his master who had sold as alleged tion given to him by Section 86 of Act XI 

to the defendants who now claimed the land, of 1859, 

aud that the plaintiff had executed the i As regards the ladavee, it is not in evi- 

ladavee, and had attested the kobala; ard had #dence : it is not prgluced, nor is its absence 

thereby given himself out to be only'a bena- | in any way’ accounted for. Therefore, there 
mee holder, and so induced people to pur- | is no evidence.legally before the Court as to 
cebase.” The Court, therefore, dismissed sof what was the pvrport or effect of that docu- 

much of@ the suit as related to the de-| ment, which has been spoken of as being a 

fendants to whose claim alone the present ladavee. This observation is, however, 

appeal relates. subject to the consideration ofthe question 
The sale was a sale for arrears of revenue, | of the, attestation of the kabala: for, of 
and wa made under the provisions of Act course, if the plaintiff did in fact attest the 

XI of 1859. By Section 36 of that Act hobala, knowing. its contents, the recital 

“any suit brought to oust the certified | which it contains .af to a ladavee having 

“ purchaser on the ground that the| been executed, might be read as against the 

“purchase was made on behalf of| plaintiff. But, save so far as it may be ese 

“another person, not the certified pur-{ tablished by thee hobala, there is no evi- 

“chaser, shall be dismissed with costs.” | dence before the Court of any ladawee. 

A suit, therefore, to oust the plaintiff, who The whole case thus hinges on the issue 

is undoubtedly the certified purchaser, would | as to the attestation of the Aobala. The Lower 

not lie if instituted by these defendants, un- | Court hold it to be proved that the plaintiff 
less the plaintiff had, by any act of his, de- | did attest the obala, and so set himself forth 
barred himself of the right to the benefit of | as only benameedar and as having no shew 

Section 36. The fact that the plaintiff is, by | of title at all. It appears from the record, 

reason of what has occurred, obliged to | however, that the Judge who tried the case, 

come into Court to recover possession, does | had no better means of forming an opinion 
not, as it seems to us, alter the position of | than we have: for he had not the witnesses 
the parties so as in any way to deprive-the| before him, and therefore had not that very 
plaintiff of any benefit which he might have | great advantage which a Court of first 
had under Section 36, if this suit had*been inStance usually has over an Appellate Court, 
a suit brought against him as defendant, Prt Wei of having the witnesses before 
to oust him the certified purchaser, on the , gnd seeing their demeanour in the witness- 
ground that the purchase was made on ee The witnesses had all been examined, 
behalf of another person not he certified | and tReir Arenor recorded by a former 
purchaser. Judge: and the Judge whose decision, i$ now 
Has, then, the plaintiff so’ acted as to | under appeal, decided the case merely on the 
debar him from the benefit of Se@tion 36, depositi eo recorded. Under these cir- 
+ and from pleading that the defendants were | cumstances, we have less hesitation than we 
not entitled to oust him as being only a | otherwise should have had, in coming to the 
benameedar? The answer to this will de- | conclusion at-which we have ar rived on this 
pend” on the further question, whether the| question of fact—the view taken by us 
plaintiff ever acknowledged to these defend- | being different from that takéen-by the Lower 
anis before their’ purchase that his holding Court. 

was merely that of a trustee, and that} In our opinion,eit is not proved that the 

the property in truth was hot his, but | plaintiff signed the hobala as alleged. No 

belonged to those from whom the defendants doubt, some of the witnessessay that he did : 

were purchasing. In other words, the de- | but we are not inclined to attach much weight 
fendants’ case turns on two issues,—did the | to such statements, knowing how easily they 
plaintiff execute a ladovee as pleaded ? and | may be procured, and how difficult they age 

did he attest the kobula as alleged? If|to disprove. There are various matters 

these issues are decided in the affirm@tivé, which tell more in favor of tfe plaintiff thane 
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of the defeadants.: One is (we are aware Raj Luckhee Chowdrain (Defendant) ` ; 
that in itself it is byno means conclusive) Petitioner, 


that whereas all the others: witnesses to the ae 


versus $ 
kobala sign in the margin of the deed, the i . a . 
disputed signature ofythe plaintiff is alone Jt Monee sype ma (Plaintiff) Op p ofie. 
- found atthe end of the deed. The inference ares 
suggested for the plaintiff is that the margin | Baboo Mohinee Mohun Roy for Petitioner. 


was fully occupied by the signatures of the |*Bahoo Sreenath Doss for Opposite Party. 
witnesses who really did sign, and that tho When ‘a plaintiff sues for land in the character êr 
attestation of the ptaintiff was fraudulently Powner of alakheraj estate, though at the same time he is 
added subsequently, at tto and, there being f the owner of the revenue-paying estate containing the 
oe e a he village in which the lakheraj lafid is situate, it is com- 
no room for'it with tke others, ‘Another) petent to the defendant in possession as a talookdar of 
point/(alsb in itself perhaps not of much | the revenue-paying estate to plead Hmitation as against 
weight) is the difference, poticed by the |, the lakherajdar. arene 
Lower Court likewise which clearly exists} Tas plaintiffeues, aş the guardian of'a 
between *this disputed signature and other minor, for certain lands as belonging to“a 
avowed signatures of the plaintiff as to| éakkeraj grant made to het ancestor in 
which there ime dispute. . Then, we bave| 1189. The estate in, which the lakheraj 
the fact that the plaintiff got possessieg, and | land is situated belongs to the plaingiff, and? _ 
was in possession til® ousted by the defend- | the defendant, who is the purchaser of an , 
ants, and that he not only in his own name under-talook in the zemindary, pleads limit- 
paid the revenue for the property he had| ation against the plaintiff as lakkerajdar. 
purchased, but retained in his own posses-} Now, there can be no doubt that the owner: 
Sion the receipts granted for the money so | of a lakheraj grant made before 1790, -and 
paid. We have gone carefully over all the | the owner of the estate containing the vil- ` 
evidence? and do not think we should be jus- | lage in which the grantis situated, are in 
tified in finding as a fact that the plaintiff | point of law two distinct persons, and the 
witnessed the kobala. The defendants’ case | accident of the two estates being held-by 
thus, in our opinion, is at an end, and it is | the same person does not affect the different 
needless for us to go into any of the other legal position of the proprietors of them. It 
questions raised. - | follows, therefore, th&t, when the plaintiff 
Before concluding, we have to remark, as | sues for landin the character of owner of the 
this Court has already had occasion to re-| lakheraj estate, it is quite competent to. the 
mark in regard to other Courts in other defendant in possession as a talookdar of the 
cases, that the Lower Court acted illegally in| whole or a portion of the revenue-paying estate 
allowing the plaintiff to file a written state- | to plead limitation against her ; and, had the 
ment after having seen the written state-| Judggrightly applied the Law of Limitation, 
ments, of most of the defendants, and by way | we should have refused.to interfero with his 
of rejoinder thereto. Such a gourae is in order in special appeal. But, though the 
direct ‘contravention of the Code of Cvile| case was instituted in 1861. he has wrongly 
Procedure. f applied Act XIV of 1859, which was 
' The decree of the Lower Court(o far as it | not then in force, and he has also wrongly 
is appealed from) is reversed: and judgment interpreted the character in which the 
is given for the plaintiff with co$tggæ Joie plaintiff sues. She sues not on her own 
. right, as understood by the Judge, but as 
“mother of a minor adopted son. If, there- ° 





` fore, the Judge thinks that she was not dis- 

The ard February 1866. possessed on the date alleged by her, ig wilt 

. Present: be necessary, before determining exactly 

The Hon'ble Č. B. Trevor and F. A. Glover, whether she is out of time, to determine 
Judges. whether, subsequent to the dispossession, 


3 ` she, or some other person not affected with 
aat Tuaian A disability, was'tntitled to possession of the 
Se property sued for within a period of 12 

l Case No. 854 of 1864. years before the’ suit, during which they 
Applicdtion’for Review of Judgment passed | remained silent. Plaintiff should have an 
øby Justices Trevor and Glover, on the | opportunity of proving this, and defendant 
24th September 1864, in Special Appeal | of rebutting the proof she may produce; and, 


e. No. 1582 of "1864. » if eventually plaintiff fails to satisfy the’ 
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Court as to -pdssession within 12’ years of | This case was referred toa Full Benth by 


thd institution of the suit, exclusive of(the 
period of the minority of her son, her uit 
age be dismissed on limitation, otherWif 
it shouldbe investigated on its merits. 


The the February 1866. 


Present: 


Justices Shumbocnath Pundtt and G. 


Campbell, with the following order :-— 
Referring Order.—Tuis is a special apy 
peal against the decision passed by the Lower 
Appellate Court in review in reversal of | 
its former decision. ‘The special appellant 
argues that the Lower Appellate Court had 
no authority to entertain and admit review, 
ecause a petition of special appeal had 
f= already preferred ogainst its first de- 
ision. This special gppefl was afterwards 
withdrawn Before the admission of the re- 
view, and, as we are told, before any notice 


The Hon’ble Sir Barnes Peacock, Kt.; Chief ‘was served upon he opposite party. 


Justice, and {he Hon'ble H. V. Bayley, 
J. P. Norman, Shumboouath Pundit, and 
G. Campbell, Judges. E 


Review of Judgment—Appeal. 
Case No. 1317 of 1865. 


Special Appeal from a decision passed by 
Moulvie Mahomed Nazim Khan, Princi- 
pal Sudder Ameen of Mymensing, dated 
ihe 3rd March 1865, affirming a decision 
of the ` Moonsif of Chowkee Kiklee, 
dated the 28th July 1864. 


Bhurrut Chunder Mojoomdar (Defendant) 
Appellant, 


. . 


versus 
Ram Gunga Sein (Plaintiff) Respondent. 


Baboos Mohinee Mohun Koy® and Kalee 
Kishsen Sein for Appellant, 


°" Baboos Sreenath Doss and Nil Madhub 
Sein for Respondent. 


Cd 
If a review of judgment be applied for in proper time, 
and before an appeal has been preferred, the Judge is 
not prevented from proceeding upon the application for 
review by the subsequent presentation “of appeal, and 
he has full power and is bound to proceed with the 
application for review. 


Quere.—Whether a revigw can be admitted by a 
Lower Court after an appeal has been preferred there- 
from. z í a 


The special appellant argues that, eafter a` 
special appeal petition is once registered in 
the High Court, whether it. i» afterwards 
withdrawn or struck off for default or dis- 
missed on trial, or deci@ed in favor of the 
special appellant, the right of the Lower 
Appellate Court to receive any petition of 
review upon any ground of fact „or law from 
any of the parties to the suit before or after « 
the disposal of that petition ceases altoge- 
ther, and quotes a decision of a Divisional 
Bench of this Court, dated the 9th ‚May 
1865, Hurkoo Dabey, petitioner, in support 
of his argument, and refers to a previous 
decision of the English Department on a 
reference from the Patna Court. 


We think that, when in Section 376 the 
word “ admitted” was used in contradistine- 
tion to the word “preferred,” used in it 
with regard to regular appeals, the framers 
of the law could not have meant - either 
the presentation or the registration of the 
appeal which follows the presentation. In 
Section 875,ewhere rule is provided for this 
fegistry, this registration is not called the ad- 
missiqn ofthe special appeal. The respondent 
argues thaWthis registration does not mean 
admission, ad if it means the admission 
mentionedaigg Section 376, it does not follow 
that the Lower Appellate Court is prohibited 
by that Section from receiving a review on 
facts after the special appeal preferred to 
the High ‘Court is rejected after trial; 
or dismissed for default, or withdrawn. 
We admit freely that it is nof within the 
power of the Lower Appellate Court, under 
the wording of the’Section 876 cited above, 
to entertain any petitioh of review from 
any party upon any ground Of law or fact, 
after a special appeal on any pojnt of law 
-has been decided in favor of „the special 
appellant by the High Court. The reaso® 
for this prohibition is apparent, that is to,say, 

B 


can 
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As the decision quoted by the special 


by this finit decree it special appeal the | appellant is opposed to the view we enter- 


decree of the Lower ‘Appellate Court must | t 


in this matter, and the decision 6f,the 


have been reversed or modified; and so the'| ®ublish Department may “not be sup 


Lower Appellate Cot is no longer in any 
position to review tHat which legally is not 
To construe the law other- 
wise would provg injurious to the | 


in existence, 


of parties who muy ‘not*haye preferred an 
special appeal, and prevent evep those wh: 
may have filed them in the High Court on 
points of law from obtairting that justice 
to whioh, but for this preferring of the speci- 
al appeal, they would have been entitled. In 
both the decisions on the matter, the fact 
of the special respomdent, losing a right for 
no fault of his, has notbeen taken into con- 
sideration. Weare not prepared: to draw 
2any distinction between, a special -appeal 
in which notice has been, ‘and one in which 
it has not been, served upon the opposite 
party. The respondent in this case argues 
that, because he withdrew his petition of 
appeal before the notice was served upon 
the opposite party, the opposite party (the 
present special appellant) has no right to say 
that any special appeal was preferred at all: 
` If the withdrawal of a special appeal ‘before 
the review is admitted, is likely to help the 
party filing the review out of this difficul- 
ty arising from the fact of a .speciaf appeal 
being previously registered in the , High 
Court, it must be on the fact ofthe’ with- 
drawal of the special appeal Eiro the ad- 
mission of the review, irrespective of the 
fact whether it was withdrawn before or 
after the notice was served upon the respond- 
- ent of the speeial appeal. We are aware 
that it was dèeided in the English Depart- 
ment, on a reference from another district, 
that if the review “pe filed first, and after- 
wards a special*appeal be preferred to the 
High Ccurt, this filing of the special appeal 


qpnnot bar the right of the Lower Appel- 


late Court to try the review. 






to have the "authority of a oe a 
case judicially tried after argument, we 
‘think it proper to send up this special gP- 
peal to a Full Bench of five Judges, that 
it may, with reference to-the said Sections 375 
and 876, and the decision quoted by the 
special appellatit, decide authoritatively the 
validity or otherwise af the- plea a ‘taken by 
him before us, and to lay down the con- 
struction of the law upon this right of filing 
review after the registration of p special 


‘appeal application. 


Judgment of Full Bench. —It is ad- 
mitted that the review was applied for 
on the 6th February 1865, and that the ap- 
peal was not filed until the 18th February 
1865. The question, therefore, referred to 
the Full Bench, viz. whether a review can 
be admitted by a Lower Court, after an ap- 
peal has been preferred to this Court, does 
not arise. It is clear that, if a review be 
applied for in proper time, and before an ap- 
peal has been preferred, the Judge i is not pre- 
vented from proceeding upon the applica- 
tion for review by the subsequent presenta- 
tion of appeal, and he has full power, and-is 
bound to proceed under the application for 
review. 7 . 


e This is a special appeal from the judgment 
in review. The first two grounds are that 
the Judge had no jurisdictionto try the re~, 
view, as the application was made after the 
presentation of appeal to this Court. "These 
two grounds are not supported by the facts, 
and the objections fall to the ground. It 
is admitted by, the pleader for the special 
appellant that there is nothing in the third 
and fourth grounds of appeal. 


The decision of the Lower Appellate Court 
in review is, therefore, affirmed with costs. 


r ; 
e i tè 


Civil 
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The 5th February 1866. 
' Present: 
TI Hon’ble Sir Barnes Pegcock, Kt., haf 
usticg, and the Hon’ble B. V. abe | 
J. P. Norman, Shumboonath Pundit, an 
G. Campbell, Judges. 
egistration (Act KIX of 1843) 
egistered Deed of Sale—Prior un- 
registered Mortgage—Bona fide 
purchaser for, value without notice. 
Case No. 645 of 1865. 


Special Appeal from a decision passed by 
Mr? F. Tucker, Judge’ ef Shahabad, 
dated the 21st December 1864, modify- 
ing a decison passed by Mr. S. Da- 
Costa, Sudder Ameen of that District, 
aated. the 19th July 1864. . 


Maharajah Moheshur Bux Sing Bahadoor, 
(Defendant) Appellant, 


VETSUS 
Bhikha Chowdry (Plaintiff) Respondent. 


Baboo Kishen Succa Mookerjee and Moon- 
_ Shee Ameer Ali for Appellant. 


ir. C. Gregory and Baboo Unnoda Persad 
Banerjee for Respondent. 

A registered deed of sale does not invalidate a prior 
unregistered mortgage under the provisions of Act 
XIX of 1843, 

A bond fide purchaser for valae without notice is not 
entitled to priority over a prior unregistered mortgagee. 

Tuts case was referred to a Full Bench 
with the following order :— 

Campbell, J. (concurred in by Shumboo- 
nath Pundit, J.)\—Plaintiff claims a lien on 
certain lands under a bond by which “they 
were pledged or mortgaged to him. The 
defendant is a purchaser in possession under 
a deed of sale from the same proprietor of a 
subsequent date, but duly registered, while 
the plaintiff's bond was not registered. The 
Judge finds the plaintiff's bond to be genuine 

` and bond Jide. Two questions aris®đon the 
argument before us on the special appeal of 
the defendant— 

First. Whether, under Act XIX of 1843, 
defenflant’s registered deed is entitled to 
rank before plaintiff's deed, notwithstanding 
the priority of date of plaintiff's deed ? and 

Secondly. Whether, even independent of 
Act XIX of 1843, if defendatt is a bond 
Jide purchaser for value without notice, and 
exercising due diligence, he is liable to 
plaintiff in respect of plaintiff’s lien over the 
land ? ° 

This last question, of fact has not been 
tried, and if the first question be enot 
degided in favor of defendant, and on the 
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second, his autswer Ve held sufficient i in law, 
it will go back to be tried. 

As respects the fir, s¢question, the contention 
of plaintiff, respondent, is that, while Act 
XIX of 1843 gives tda registered deed of 
sale the preference ovet an unregistered deed 
of sale, and to a registered deed of mortgage 
the preference over an unregistered deed 
of mortgage, it gives no preference to a 
registered, deed of sale ever an unregistered 

eed of mortgage ; pnd fhat being ‘the de- 
scription ofthe two deeds before us, defend- 
ant can derive no benefit from Act XIX 
of 1843. A very literal reading of the Act 
would be as plaintiff says, and the late Sud- 
der Court seems to have so construed it. 
But, on the other hand, therg can be no 
doubt that the effect of such a coustruction 
is to “stultify and regder of no avail the 
whole Act. In a late case of Sree Nath ' 
Bhuttacharjee, versv Ram Comul Gangooly 
and others, decided 26th July 1865, the 
Privy Council observes, respecting Act XIX. 
of 1843, it “ wase plainly intended to be a 
general enactment,” and—“ The tooscommon 
practice in India of setting up forged and 
fraudulent deeds, and the security against 
this practice which is afforded by Registra- 
tion, are quite sufficient to account for this 
enactment extending both to sale and mort- 


gage, and. the policy of such enactment is 


not unknown in other countries.” Now, 
itis evident that, if a purchaser under a 
registered deed is liable to be defeated by 
an unregistered mortgage, and vice versa, the 
security against forgery and fraud is wholly 
gote. A man who wishes to defeat a pur- 
chase or mortgage duly registered, has then 
gyt to set uff ana ante-dated deed of a different 

escriptiou, and it seems somewhat absurd to 
suppose t&gt, while a registered deed of sale 
is a comple security against any rior 
deeds of salg/not registered and published, 
it shouldWiable to be defeated by a deed 
of an ‘inferior degree, viz. a mortgage. 
We must, if possible, give a reasonable con- 
struction to the Act.- And, notwithstanding 
the somewhat awkward wording, I think 
that, taking the Act as a genéral enactment, 
designed to secure honest purchasers, and to 
give validity to 9 registered transfer, we 
must suppose the true intent and meaning 
to be that not ouly shall a gegistered desd 
of sale invalidate an unregistered deed of 
sale, and a registered deed “of mortgage, an 


‘unregistered deed of mortgage, but al 


that a registered deed of sale shall invali- 
date an uvregistered deede of mortgage. 
If it be otherwise, the decisions would seem 
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to have thé effect of 8ver-riding the Act 
completely by constritctions of an opposite 
character. On the one hand, by a very 
liberal, s opposed to a literal construction, 


-it has been held tha a registered -deed of 


sale does not always invalidate an unregis- 
tered deed, and give the bond fide holder 
aright to come in-under it; but that, if pos- 
session had passed fo the unregistered bolder 
prior to the registered sale, there wa 
‘nothing to sell, an@ the reĝistered purchasg 
er takes nothing.; whilé on, the sother hand} 
the Sudder Court has held by a very. literal 
as opposed to a liberal construction that a 
registered deed of sale does not invalidate 
an unregistered mortgage. .I think-that the 
point, being one of extreme importance, 
should be referred for the decision of a Full 
Bench of this Court, > 

I also think upon the second question. 
that, independent of Act XIX of 1843, if 


_ the defendant in possession under a bond 


„fide purchaser 


can show that he took 
without notice or means of notice of the 
alleged lieh after using due diligence, he 
is not liable on this private and unpublished 


- deed of‘ lien now produced against him, and 


- that the case should, failing the défence on 


the first question, go back for atrial- on 
the second, 

Peacock, C. J.—It has Desn held in sever- 
al cases that a deed of sale registered did 
not invalidate a prior unregistered mort- 
gage under the ‘provisions of Act XIX of 
1848. There was one case in the Sudder 
Court of Agra, dated 12th April 1852, Vol, 
VII p. 124. There was also acase of 16th May 
1849, which is referred to in the decision of 


_ the 12th April 1852, and the, last mEntioned 


decision was “followed by a decision of “he 
Sudder Court in Bengal to the sgme effect, 
dated 23rd December 1852, 

I am of opinion that those dfisions were 
correct. But even if I had had@embt as to 
the proper construction to be put upon the 
Act, if this-had been a new case, and there had 
been no authorities on the subject, I should 
not feel that I was right in overturning deci- 
sions upon the faith of which many persons 
may have acted, unless I saw that the deci- 
sions were clearly wroyg. We can look 
only to the words of the Act, and must collect 
the intention of the ‘Legislature by the words 
whieh they have used. 

It appeare to me that the bond in ques- 


tiga did not amount to a deed of sale, either. 


solute or conditional,but merely to a charge 
bindiag upon the land either in the hands 
of the ‘Rajah or in the hands of any other 








perfon to whom it- might be , transfered. 
Th Legislature® probably intended mgrely 
to gkt rid of the effect of ‘notice to the hołd- 
eP of a subsequagnt deed when regere ot 
prior unregi$tered deed the investigati®ns 


as to-which had given rise todraud ‘and 


perjury. See the recital in Act I of 1843. 
That Act recités :— 

“ Whereas the Registry Laws now im forte : 
“in the respective Mofussils of Bengal, 
“ Madras, and Bombay, ‘provide that regie- 
“tered conveyances and other instruments, 
“affecting titles to land and other interests ` 
“therein, shall not take precedente of 
“ unregistered “conveyfinces and instruments - 
‘in cases where the party registering shall 
“have known of. the existence of such. unré- 
“ pistered conveyances or other instruments : 
“ And whereas a complicated systert of laws 
“ has arisen out of the construction which is | 
“ to be given to the provisions regarding the — 
“ knowledge of parties or notice had by: 
“them in such cases: And whereas much 
ef perjury has been committed in investiga 
“tions touching the fact of such notice or 
“knowledge, and much of the time of the 
“ Courts has been occupied with such invest- 
“igations:: And whereas, in consequence 
“ of forgeries, perjuries, fraudulent conceal- 
“ ments, and other practices, no person pur- 
“chasing or advancing money én > the 
“security of land can safely rely on the 
“conveyances or other instruments affect- 
“ing the title to such land or other interest . 
“therein, affording, by means of their being 
“ registered, a security against conveyances 
“or fnstruments being set up, as of previous 
“date, by unregistered claimants: It is 
“hereby enacted.that all provisions con- 
“tained in any Regulation or Regulations of 
“the Bengal, Madras, or Bombay Codes, 
“ touching esuch knowledge or notice as 
aforesaid of previous unregistered convey- 
“ances eor instruments . affecting titles to 
“land or other interest therein, shall - bee 
“repealed from the Ist day of May next.” 

‘The effect of the Regulation, therefore, 
was to repeal that part of the former Regu- 
lation which allowed proof of notice of a 
prior deed in order to prevent priority being 
given to a subsequent registered deed. 

Act I of¢1843 was repealed by Act XIX 
of 1848, which is the Act now under con- 
sideration. That Act states that :— 

“« Whereas doubts hgve arisen as to the 
“true meaning and construction of Act I of 


/ 1843? (the Act does not state what those 
‘doubts were),-‘‘it is hereby enacted that 


“the said Act is repealed except in so- far 
s à r "e 
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“gp it repeals all provisions contained ig any 
s Bogulation or Regulations of the Behgal, 
“MAdras, or Bombay Codes, touching; the 
“Gnowledge or. notice haq by parties b 8e- 
“ Jisteręd conveyances and other instrumenį 
“ affecting titles to land and other interes 
“ therein, of the existence of unregistere 
“ conveyances or other instruments affectin 
‘4such titles or other interest therein.” 

The words of Act I of 1843 were ;—*‘ And 
“every conveyayce or other instrument 

‘ “ affecting title to land, or any interest in 
“ the same authorized by those Codes re- 
‘“ spectively to be registered, shall, so far as 
“ regards any landseo whiéh the same re- 
“ late, be void as against any person claiming 
“under any subsequent conveyance or other 
“instrument duly registered, unless the prior 
“ conveyance or instrument shall have been 
“duly registered before the registration 
“of the subsequent conveyance or instru- 
“ment, any alleged notice or knowledge 
“of such prior conveyance or instrument 
“ notwithstanding,” 

Those words were, in my opinion, suffi- 
ecient to give a preference to a registered 
deed of sale over a prior unregistered deed 
of mortgage and vice vers; but when we 
find the Legislature repealing that Act upon 
the ground that doubts had arisen as to the 
Meanipg and coustruction of it, and return- 
ing to the words of Regulation XXXVI of 
1793 instead of using those of Act I of 
1843 which they had before them, we can- 
not say that their intention was different 
from that which the words used by them 
import. . 

As to the second ground which has been 
raised for our opinion, namely, that the 
purchaser under the bill of sale was a bond 
Jide. purchaser without notice, and therefore 
entitled to priority. If the bong was really 
and bond fide executed before the date of 
the defendant’s purchase, it woui primd 

. facie be entitled to priority, and the defend- 
aut could not, according to the decision in 
the case of Varden .Seth Sam versus 
Luclpathy Royjee Lallah (Marshall’s Re- 
ports, p. 461), succeed without proof that he 
was a bond fide purchaser for value without 
notice. But even if the defendant were 
to satisfy the Court upon that point, he 
would:not, in my opinion, be entitled to 
puority, unless the plaintiff was bound 
to give notice of his bond. If he was not 


bound to register it inorder to retain priority, 


over subsequent purchasers for value, I do not 
see what notice he could give, or was hound 
to give. The mere charge upon an estate 
e 
e 









does not give a right to the .péssession of 
the title-deeds ; and,even if it would, the 
plaintiff in the present case had a charge, 
not upon the entire estate, but only on oùe 
or two villages, which would not give him 
a right to the possesgion of the title-deeds 
to the whole estate. ` 

But if the defendant should prove that 
he was a boné fide purchaser for value, he 
would throw the onus *on the plaintiff of 
proving that ke acttaly advanced the 
ouey as alleged inethe bond creating the 
charge, and that the bond was executed be- 
fore the defendant’s purchase. 

We think that the ease ought to be re- 
manded to the Judge to try— ° 

lst. Whether the defendant was a bond 
fide purchaser for value. 2 

2ndły. Whether the plaintiff's bond or 
deed of charge was bo&d' fide and for value, 
and whether the mogey secured thereby was 
advanced to the Rajah as alleged in the 
bond, and whether the bond was executed, 
as alleged, before the date of the defendaxt’s 
purchase. . 

As both of these deeds: were “executed 
after the Penal Code came into operation, 
I think the case should be sent to the Magis- 
trate in order that he may investigate it, 
and consider whether there are any grounds 
for instituting Criminal Proceedings against 
Rajah Ramprokash under Section 415 of the 
Penal Code, or under Section 423 or 464 of 
the same Code. Ifthe deed of 30th March 
1862 (4. e. the bond or deed of charge) was 
boné fide executed on the day ou which 
it bears date, it would amount to cheating 
to sell the property to the defendant without 
disclosing the. prior charge. See Section 
416. of the Penal Code. That Section 


says tae 


“ Whoegr, by-deceiving any persone frau- 
dulently or Rishonestly induces the person - 
so decei' o deliver any property to any 
person, or to consent that any person 


shall retain any property, or intentionally 
induces the person so deceived to do or 
omit to do anything which he would no 
do or omit if he were not se deceived, and 
which act or omission causes or is likely to 
cause damage or harm to that person in 
body, mind, reputation, dr property, is said 
to ‘cheat,’ j > 


Explanation.—A dishonest „concealment i 
of facts is a deception within the méaning of 
this Section.” j ` 


And then there is Illustration. (I) which 
says i— i 7 


Civil 


“A setls and convays an estate to B. A 

- knowing that, in congequence of such sale, 
he has no right to the property, sells or 
mortgages the same to Z without disclosing 
the fact of the previoys sale and conveyance 
to B, ard receives the purchase or mortgage- 
money from Z. A cheats.” 

That will be the case if the bond or deed 
of charge was a valid one and bond fide ex- 
ecuted for valuabte consideration, and the 
subsequent sale was effected without dis- 
closing the prior’ mwtgage. „But if tl 
bond was fraudulent and ante-dated for the 
purpose of giving it priority over the deed of, 
sale, and thereby defrauding the defendant, 
it woulé amount to an offence under Section 
464 of the Penal Code. That Section 
says:— © ABE 

“A person.igsaid to make a Yfalsę, docu- 
ment, who dishonesty or fraudulently makes, 
signs, seals, or executgs a document or part 
of a document, or makes any mark denoting 

‘the execution of a document, with the inten- 
«tion of causing it to be believed that such 
document or part of a document was made, 
signed, “sealed, or executed by or by the 
authority of a person by whom or by whose 
authority he knows that it was not made, 
signed, sealed, or executed, or at a time at 
which he knows that it was not made, signed, 
sealed; or executed, &c.” 

And then. we have Illustration (H) which 
says :— 

“c A sells and conveys an estate to-Z. A 
afterwards, in order to defraud Z of his 
estate, executes a conveyance of the same 
estate to B, dated six months earlier than 
the date of the conveyancé to Z, intending 
it to be believed that her had cgnveyed the | 
estate to B before he conveyéd it to Ze. Æ% 
has committed forgery.” 

Baut if the boud was not antgMfated, but 
was “executed on the date whén it bears 
date or prior to the deed of sa nd frau- 
‘dulently recited a loan which did not exist, 
the case would fall under Section 423 of 
the Penal Code. That Section says :— 

“ Whoever dishonestly or fraudulently 
signs, executes, or becomes a party to any 
‘deed or instrament which purports to trans-, 
fer or subject to any charge any property, 
or any interest therein, ard which contains, 
any falsewtatement-relating to the consider- 
ation for such transfer or charge, or relating 
to the person or persons for whose use or 
benefit" it is’ really intended to operate, shall 
lw punished with imprisonment of either 

, description for a term which may extend 
e` to two years, or with fine, or with both.” . 
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he deeds will be impounded by the Jugge. - 
unt#l after the investigation now ordered. > | 
ayley, J.—At the hearing I expréssed 

ny concurrence in the .views expregfed 
y the learned’ Chief Justice on the jgrs¢ 
nd third points, viz. as to the construction 
of the Registration Law, Act XIX of 1848, 
and its application in this case, and as to the 
propriety of directing an enquiry by the 
Criminal Authorities in regard to the conduct 
of one of the parties, and, the ‚character of 
the deeds propounded in this case. | 

„I then also reserved my judgment on the 
second point, viz. as to the right of the 
bond fide purchaser efor value, end duly 
registered, to hold his purchase unaffected 
by an unregistered mortgage ‘alleged to be 
of prior date, and of which no notice had ` 
in any why been given. a 

Here the purchaser, who is admitted to 
hold under a doné fide purchase for full « 
value, and to have done all he could by regis- .. 
tration to-give public notice of his purchase, . 
and thus legally to protect himself and en- 
able others to do likewise in their dealings 
with the property, is met by an unregistered 
mortgagee who, by the production of a deed 
of which no one had notice, is to oust the 
purchaser of title and possession. ` : 

It was clearly necessary by law (Act XIX 
of 1843) that that*mortgage-deed,should 
have been registered if it were a ques- 
tion of priority between ¿è and another 
deed of thesame description, z. e. of. mort- 
gage. The same law enabled the mort- 
gagee, by registering his mortgage-deed, to 
record its date and other particulars, so as 
to help to secure himsalf against allegations 
of ante-dating or other mala fides in the 
transaction. This same process was that 
which would at the same time have given 
others notice not to deal with the property 
ag free fromthe lien of this alleged mort- . 
gage, and this might have been a guide to - 
all as to the real position and real value of 
the property. It is not the policy of law” 
generally, and it is not equity and good 
conscience that parties should be left in 
ignorance and without means of knowledge of 
the real value and real position of property 
by absence of such notices as are practi- 
cally, and arg intended to be, the legal guides 
to thém in thes transactions with property ; 
nor is it equitable that a bond fide” pur- 
chaser for value who may, having purchased 
without notice or means of knowledge of an 
alleged mortgage, find*his purchase so en- ` 
cumbered.’ In this case, too, the purchaser’s - 
possession under his sale was for some time 
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‘ for the same, propesty, executed subsequent 
“to the said date whiàh may not have been 
“ registered, and whether such second or 
“other deed shall have been executed prior 
*‘ or subsequent to thegregistered deed.” 

€ If I were reading that Regulatidn for the 
first time, I should be strongly disposed to 
‘hold that “deeds of sale or gift of lands, 
houses, and other real property” included 
every deed of sale,whether absolute or con- 
ditional, fod every gift, whether as a free 
Gift, or a pledge, or &therwise,—in the widest 
sense as intended to include every transfer 
of a charge on land. 

Then comes the second Clause which 
says :—Every deed of mortgage of the de- 
“scription specified in Clause 3 Section 3,” 
(that is to say, deeds of morteffge on land, 
houseg* and other real property, as well as 
certificates of the discharge of such encum- 
brances), “that mayebe executed on or after 
“the Ist January, 1796, and a memorial of 
“ which shail be duly registered according to 
“this Regulation, and provided its authén? 
“ ticity be established to the satisfaction of 
“the Court, shall be satisfied in pteference 
“to any other mortgage on the same pro- 
“ perty executed subsequent to the- said date, 
“which may not have been ! registered, and 
“ whether such second or other mortgage 
“shall have been executed prior .or subse- 








pes 





unguestioned, 7. e. till this mortgage-qbed 
wus long after produced and alleged" to 
have been long before executed, though 
al$ays unpublished and neyer heard off abr 
acd on, If, under such circumstances, 
bona fide purchaser for full value in posses 
sion is to lose title and, possession by the 
production of a hitherto unheard-of paper 
cÊpable of being easily falsely written, and 
unfortunately equally capable of being easily 
falsely attested hy oral testimony in this 
country, an extremely wide door to most 
dangerous temptations to fraud, and too often 
to sugcessful fraud, would be opened, serious- 
‘ly and ,extremely affecting existing and 
future bona fige purchasers for value. 
Y On this ground, I differ from the majority, 
and concur with Mr. Justice Campbell ; and 
I would, therefore, not rule that the Lond fide 
and duly registered purchaser for full value 
in possession, as in this case, may lose his: 
title and possession by the production of 
this unregistered mortgage of alleged prior 
date, of which.no notice has been given to 
any one in any way whatever. 

Norman, J—I agree entirely with the 
learned Chief Justice, and I only wish to 
add a very few words. To construe the 
registration Act XIX of 1843 as giving no 
protection to a registered deed of sale 
againsé prior unregistered mortgages, and 
no protection to a registered mortgage | “ quent to the registered mortgage.” » 
against a prior unregistered deed of sale, is! Now, I think that those words “ satis- 
to make the Act a dead letter. If this | “ fied in preference to any other mortgage 
matter had come before the Court for the | “ on the same property, executed subsequent 
first time, and I had been considering Aci | “to the said date, which may not have 
XIX of 1843 or Regulation XXXVI of | “been registered,” might have had a sufficient 
1793 Section 6 Clawses 1 and 2 of which | meaning given to. them by treating 
that Act iş a re-enactment, I should have had | the 1stClayse as relating to titles to land, 
some doubt in coming to the conclusion at antl the 2nd°to the application of money 
which the Chief Justice has arrived. The | in paying off charges on land. That con- 
Regulation recites that one of jts objects is | struction ould have given to the enacgment 
“to prevent individuals being defrauded by | a remedial 4peration as large and beneficial 
“buying, or receiving in gift, or, lending | as the Fiature in the Preamble declared 
. “money in mortgage, or taking on lease any | their intention to provide for. But I cannot 
“such property that may have been so pre-'| say that that construction ought now to be 
“ viously disposed of or pledged.” That is, | given to the enactment : because, for the last 
the bject of the Regulation, as stated in | 16 or 17 years, both in this Court and the 
the Preamble. Section 6 Clause 1 says :— | Agra Court, a different construction has 
“Every deed of sale or gift, of the descrip- | been put upon it; and if we ‘were to over- 
“tion specified in Clause 2 Section 3,” |rule the cases, we should be imperilling the 
(that is to say, deeds of sale or gifts of lands, | titles-of a large* number of persons who 
houses, and other real propérty) “that may | may have dealt with property $n reliance 
“be executed on or after the Ist January | upon thelaw as stated in*those decisions. 
“1796, and a memorial of which shall be | They are binding upon us; and if they are 
“duly registered according to this Regula- | to be over-ruled at all, it can only be by the 
“tion, shall, provided its authenticity be | Privy Council. > 
‘established to the satisfaction of the Court, | - The next point referred tg us is, whether, 
“invalidate any other deed of sale or gift | even independent of*Act XIX of 1843, the® 
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defendant'as a bond fide purchaser for value 
without notice, and emercising due diligence, 
is liable to the plaintiff in respect of the 
plaintif’s lien over the land. Now, I ‘take 
the position of the tavo parties to be this. 
The plaintiff is a prjor purchaser, having 
equal rights and equal equities with the 
defendant, subject to what I shall presently 
say on that subject ; and the general rule 
in such a case is this, that he who is prior 
in time has the better right Butit is sug- 
gested that the plaint®if has faild to d 
something"which he was bound to do: Tt is 
said that he should have given notice of his 
charge. But,-as the learned Chief Justice 
has said, to whom could he have given aotice? 
There was a particular and specified mode 
of giving T ennon; viz. by register- 
ing “the mortgage. He failed to giwe in- 
formation in that wał, and the Legislature 
has distinctly and exactay pointed out what 
should be the consequences of that omission, 
and we cawnot, enlarge them. I do not 
nean to say that a case,might not hap- 
pen in which a mortgagee, who by his 
own acf or default, whether fraudulent- 
ly or not, has actually misled a subse- 
quent purchaser and induced him to believe 
that the estate’ was free from encumbrance 
at the time of his purchase, might be estop- 
ped from afterwards setting up his charge 
to the prejudice of the person so misled by 
him. But that does not appear to be the 
present case. 

Shumboonath Pundit, J—On all three 
points I agree with the Chief Justice and 
Mr. Justice Norman. 

Campbell, J.—It appears to me that 
Act XIX of 1843 is entirely wdapted 
and imported fom Regulation XXXVI ‘of 
` 1798, and as that Regulation VI. of 
1793 pas not been repealed to thy moment, 
I think I am justified in considefng that the 
two enactments may be read tober, and 
that the Preamble of Regulation XXXVI 
may be considered as if it had been repeated 
as the Preamble of Act XIX of 1843. More- 
over, ag it seems to me, the Preambles of 
those days were-not mere statements of ob- 
jects, but parts of the Regulations themselves. 
They do not in” fact “stand apart before 
we come to the body of thé Regulations, but 
the Preamble is nufnbered Section 1, and 
then we come to Section 2, and so on. 

That being so, great doubt arises in my 
mind on readjng that part of the Preamble 
wffich mentions one of the objects of the 
Regulgtion to be“ to prevent individuals be- 

*<‘ing defrauded by buying or Toate 












“ingift, or lending money. on mortgee; 
“ortaking on lease any such property, that 


‘may have been so previously disposed a 


“brf pledged.” „I think the object of 
egislature was “to provide for just 8 E 
case as we have before us If we 
ad been deciding the case for the first 
time, then reading the Preamble of Re- 
gulation XXXVI of }793 as part of an unr&- 
pealed enactment, I should have felt dispos- 
ed, to give to the enactments, as a whole, 
the construction which the framers intended. 
But reading the provisions repeated in Act 
XIX of 1848 alone, I admit that they wilt 
bear, and, im faĉt, taker literally, Qo bear æ 
different construction ; and copsidering thaé 
several decisions may be said to have declar- 
ed, and in some sort settled, the law accord- 
ing to that literal construction, I am got pre- 
pared on this point to dissent from the judg- 
ment of my learned colleagues founded on 
the reasons so fully expressed by the learned: 
Chief Justice and Mr. Justice Norman. ’- 
On the second point, regarding the posi- , 


‘tion of an innocent purchaser without notice; 


I am compelled in some degree -to, dissent 
from that judgment. I would go a good! 
deal further than the Chief Justice proposes 
to go in favor of an innocent purchaser. 
The principle which J, would adopt is that 
which has, I believe, been adopted in long 
series of decisions of this’ Courtand of the 
late Sudder Court, and which, if it has not 
been laid down authoritatively as‘a princi- 
ple of law, has, I think, not been contradict- 
ed in the decision of the Privy Council ( Var- 
den Seth Sam vs. Luckpathy Royjee Lallah) 
which hasbeen quoted to-day. The words 
I rely upon are these :—“ Let it be conceded 
“ tiat a purchaser for value bond fide and 
“without notice of this charge, whether 
“legal or equjtable, would have had in these . 
“Courts an equity superior to that of the 
“plaintiff”? Ifso much be conceded (and 
the Privy Council do not negative the doc- 
trine), it appears to me that (subject to the 
limitations and reservations mentioned in 
the judgment of the Privy Council) ifthe 
defendant can prove that he is a bona fide pur- 
chaser for full value, and that he has exer- 
cised due diligence and care, and made an ap- - 
parently complete title, he would be entitled 
to a verdict. In this Court, the only law 
we have to administer on such subjects is 
the law of equity and good conscience. The 


principle which protecfs an innocent pur- 


chaser is certainly not unknown to the law of 

England, There, no doubt, the working of the 

principle is complicated and embarrassed by 
°° ` 
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th distinctions between legal and equifhble 
title That distinction is not known to our 
Jaw. It is hard to say in this case’ whether 
thy holding of a mere paper.lien has acquired 
thé legal estate or only an equitable lien o 

the propexty which the Court of Equity may 
or may not enforce. Our Courts ar 

{except in regard to certain special clifss 
subjects) Courts of Equity, and ‘of Equity 
only, and it seems to me that the case comes 
before us to be judged on equitable principles 
only. If that be so, the equities are, in my 
view, by no means equal. The man who 
has done nothing to protect himself is not 
superior gr equal in equity to the man who 
has done everything. The maxim Qui 
prior est in tempore potior est injure, strict- 
ly applied, is, I think, rather a Common Law 
than ag equitable maxim, that is, in equity 
it may be and constantly is over-ridden by 
other rules. It is also said, lex vigilanti- 
bus non dormientibus servat. Here we have 
(supposing that plaintiff and defendant make 
out their respective cases) the case of one 
man, the plaintiff, who obtains a paper creat- 
ing a lien on certain property, which he 
neither acts on nor publishes. He leaves 
in the hands of the original owner both the 
possession of the property and all the ordi- 
nary evidences of title, such as they are in 
this eéuntry, and keeps his lien as it were 
secret ; and, on the other side, we have the 
defendant, a man who deals with the ap- 
parent owner in possession both of the pro- 
perty and of the title, whom I suppose to 
make all due enquiries, to turn every stone 
that he could reasonably be expected to 
turn in order to test*the title, and to exer- 
cise proper caution in every way; such aman 
so dealing buys the property, acquires pos- 
session and an apparently complete title, and 
pays his money. Subsequenély the secret 
lien-holder pulls his piece of paper out*of 
his pocket, and says, “ True you have bought 
‘in good faith and paid your money ; true you 
“had no knowledge or means of knowledge 
“of my lien: but my paper is first in date : 
“byethat paper {am entitled to take from 
“you the value for which you have paid. I 
“claim the assistance of the Court to turn 
“you out and sell the property in satisfac- 
“tion of my claim.” In my view, the party 
thus claiming the assistance of a Court of 
Equity, has an equity far inferior to that of 
him against whom he invokes the Court. 
He has taken noneeof the steps to secure 
himself, and prevent the alienation of the 
property in contravention of his claim tvhich 


a prudent and cautious man should take. 
.' ' ° 0 





is true that, as tlrelaw has now been con- 
strued, he was not absolutely bound to re- 
gister. But every facility for and en- 
couragement to registration was given to 
him by the law. Regulation XXXVI 
of 1793, Section 5, by expressly makivg it 
optional to register or not to register the 
deeds specified in three Clauses of Section 3, 
seems to` infer that the registration of the 
deeds mentioned ip thé other two Clauses 
was not optional®; and, in dact, every prudent 
Anan wouldeeither rister or publish a mort- 
gage openly for the very sufficient reason 
that, if he did snot do so, every subsequent 
mortgagee without notice would, under the 
express terms of the law, be satisficd before 
him. There are also several other modes 
in which a transaction, creating & right in real 
propest'y,,may be, and in ve or other of 
which it should be, as I think, published. 
In my opinion, ageording to the law and 
practice of this country, any transfer of rights 
in real property should be accompanied with 
some sort of sejzin actual or formal and 
public. It is usual in case of landed pro- 
perty to proclaim either entry or pledge by 
public announcement on the estate and before 
the tenants ; and the pledge of house-property 
in security for public engagements is, I think, 
always notified in some formal way. I 
think the man who omits all public formality 
and publication, as well as registry, record 
of names, or deposit of title-deeds, fails 
in his duty, or at least takes the risk 
that the property may ‘be subse- 
quently made away with by the owner 
iw possession. This case may not im- 
probably go off on another point; but I 
think % right fully to express my opinion 
of account of the apprehension which I en- 
tertain ef what I may call frightful conse- 
th may result if it be established 
as law, thaPnot only a lien on real property 
need new@have been registered, but that, 
without either publication or‘ possession or . 
notice of any kind, it will suffice to defeat 
the most cautious purchaser, I should fear 
that, in this country, the result would be an 
entire insecurity of title ; that it would be 
impossible for any man by any amount of 
caution to buy real. property with any con- 
fidence or any security that secret lien- 
holders may not start up witi? documents 
(or possibly even asserting verbal engage- 
merts) proved as proof here goes, apd which 
he cannot disprove, and may defeat or har- 
rass him. My remarks have special reter- 
ence to the state of thingseprior to the new 


It | Registry Law. Buf even that law only affects” 
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documents of date substquent to its taking 
effect ; and I apppreherfd that, for the next 50 
years, no purchaser would be safe against 
secret lien-holders or pretended lien-holders 
of date prior to 1st Jamuary'1865. ° 

I think that the Lewer Court should be 
instructed that, if defendant proves that he 
is a purchaser for value, who has exercised 
due caution and diligence, who has made an 
apparently complete titla and who had no 
knowledge nor means of® knowledge of 
plaintiff's lien, plaintiff's" suit should be dis- 
missed. 

As regards the other points, ‘and especially 
the order that the defendant Ramprokash 
Sing should be sent to the Magistrate for 
enquiring inty his conduet, I entirely concur 
in the Judgment. of the learned phi Jus- 


tice. - Š 


—____i_.. 


The 5th February 1866, 
> . Present :« 


The Hon*ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
J. P. Norman, Shumboonath Pundit, 
and G. Campbell, Judges. 


Eividence (parol) to vary deed. 
Case No. 870 of 1865. 


Special Appeal from a decision passed by 
Méulvie Nazimooddeen Mahomed, Prin- 
cipal Sudder Ameen of Hooghly, dated 
the 18th February 1865, reversing a de- 
cision passed by Baboo Jadub Chunder 
Deb, Moonsiff of Sulkea, dated the 26th 
May 1864. R 


es 
Kasheenath Chatterjee (Plaintiff) 


Appellant, we 
° versus 
Chundy Churn Banerjee (Défendant) 


Respondent. - 


` Baboos Onoocool Chunder Mookerjee, Go- 
peenath Mookerjee, and Mohesh Chun- 
der Bose for Appellant. ° 


Baboos Dwarfunath Mooherjee and Ta- 
rucknath Sein for Respondent. 


Verbal evidence is not,admissible to vary or alter 
the terms of 4 wriften confract in cases in which there 
is no fraud or mistakg, and in which the parties intend 
to express in writing what their words import—as, 
for instance, to show that a deed of absolute sale was 
intended ¢o ‘ojferate as a mortgage Corman, and 
Shynboonath Pundit, J. J. dissenting). 


This case was referred to a Full Bench, 
witle the following order, by Justices 
” Shumboonath Pundit and Campbell :-— 


pea ta ee ee eee ee 


oferring Order.—IN tliis ease, the pSint 
is whether oral evidence is admissiblp, to 
show that a deed of sale was really varied 
by a verbal promise to re-convey on 1e-} y- 


ortgago. . 


fr of thé’ money, making it in falta 


$$$ 


There i is no question of an innocent pur- 
chhser without notice, whose case would ge 
very different. . 

The original vendee holds to his title and 
refuses to re-convey. Tite first Court re- 


fused to hear oral evidence to prove the oral’ 


agreement, The Lower Appellate Court, 
considering the evidence admissible, remand- 
ed the case for re-tritl, and against ‘that 
order the defendant appeals, ° 

It has been several times held that, how- 
ever dangerous it may be to admit oral evi- 


[Vol. \ 


dence to vary a written contract tof sale - 
(made, it may be, many years back), and how- ` 


ever cautious the Court ought to bein dealing' 


with such evidence, still, it being the fact that 
it is a frequent custom in this province so to 


vary or qualify contracts of sale by oral . 


agreement, the plea is admissible as between 
the vendor and the original vendee, .or those 
holding under him with notice, and must be 
so till the Legislature interferes and, by some 
provisions, made publicly known, alters the 
practice. We find, hawever, that some deci- 
sions, contrary to the above, have beeh pass- 
ed by the Court, e.g. one dated 6th Sep- 
tember 1864, in ‘the case of Kassim Mundle. 


We, therefore, think it necessary to refer this _ 


ease for the decision of a Full Bench. 

Peacock, C. J. (Bayley, J. concurring). 
—I afi of opinion that verbal evidence is 
not admissible to vary or alter the terms 
of a written contract in cases in which there 
is no fraud or mistake, and in which the 
parties intend to express in writing what 
their words émport. If aman writes that 
he sells ‘absolutely, intending the writing 
which he executes ‘to express and convey 
the meaning that he intends to sell abso- 
lutely, he cannot by mere verbal evidence 
show that at the time of the agreement both 


parties intended that their contract.slfould , 


not be such as their ‘written words express, 
but that which -they expressed by their 
words to be an absolute sale should ` be 

a mortgage. e ds 
It issnid that there is no Statute of Frauds, 
and therefore parties may enter into verbal 
contracts for the sale of lands in the Mofus- 
sil without writing. oes this apply to 
Hindoos or Mahomedans only, or does it ex- 
tend also to Europeans ? Tf the rule depends 
merely upon the absence of the Statute of 
í e 


isc. ] Civil 
$ . b 


Frpuds, it applies to Europeans as well 
Hindoos and Mahomedans, If it defends 
upoů Hindoo or Mahomedan Law, it would 
ng extend to Europeans in the Mofaseil, 
whether the deeds of sale aye between Eu- 
ropean ‘and European, or between a Eur 
pean and a Native whether Hindoo or Ma 
homedan. è 
Regulation IV of 1793, Section 15, enacts— 
‘s In suits regarding succession, inheritance, 
“ marriage, and cgste, and all religious usages 
“ and institutions, the Mahomedan Laws with 
“ respect to Mahomedans, and-the Hindoo 
“ Lays with regard to Hindoos, are to be 
“ considered as the generat rules by which 
‘the Judges are to form their decisions. 
In the respective cases, the Mahomedan 
and Hinddo Law Officers of the Court are 
to attpnd to expound the law.” ° 

These words are not the same as those 
used in Section 17 of 2 Geo. 3 c. 70, with 
reference to the late Supreme Court, which 
extended the rule to contracts between Ma- 
homedans and Hindoos; nor does it direct 
that the rules of evidence of the Mahome- 
dan or Hindoo Law shall be acted upon. 

In all other cases, by Regulation IIL of 
1798, Section 21, the case is determined 
“according to justice, equity, and good 
conscience.”” 

But, admitting that the law allows sales 
of laud or other contracts: relating to land to 
be made verbally, it does not follow that, if 
the parties choose to reduce their contract 
into writing, they can bring forward mere 
verbal evidence to coutradict the, writing, 
and to show that they intended something 
differant from tha which the writing ex- 
presses and was intended to express. 

That would be contrary to a well known, 
rule of evidence of the English Law (see 
Sterkie on Evidence, pages 648, 651,655, 658, 
659, 660). The following afe the words of 
the passages referred to :— 

(P. 648). “It is likewise a géneral and 
“ most inflexible rule that, wherever written 
“ instruments are appointed, either by the 
“requirement of law, or by the compact of 
“ parties, to be the repositories and memori- 
“ als of truth, any other evidence is excluded 
« from being used, either as a substitute for 
“ such instruments, or to contradict or alter 
“ them. This isa matter both of principle and 
“ policy : of principle, because such instru- 
“ ments are, in their own nature and origin, 
“ entitled to a much higher degree of credit 
“than ‘ parol evidefice: of policy, because it 
“ would be attended with great mischief if 
“ those iustruments upon which men? rights 
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—— 
“depended were liable to be impeached by 
* loose collatéral evidence.” 

(P. 651)., “The same principle applies 
“ where private parties have by mutual com- 
“ pact constituted a written document the wit- 
“ ness of their admissfons and intentions.” 

(P. 655). “ Wher8 the terms of an agree- 
“ ment are reduced to writing, the document 
“ itself, being constituted by the parties as the 
“ expositor of their ingentions, is the only 
* instrument of, evidertte in respect of that 
‘ agreement which ghe law will recognize so 
“long as ‘it exists for the purposes of 
“ evidence.” . k 

(P. 658). “Where 4 granted an annui- 
“ty for his own life to B, which was 
“secured by a bond and warrant of 
“attorney, and judgment wasgentered, the 
“Cour would not, after the death of B, 
“permit the attorney of B to prove a parol 
“agreement that A ghould be at liberty to | 
“redeem the annuity or terms.” 

(P. 659). ‘Soinan action on a bond 
“conditioned for payment absolutely, „thg 
“ defendant canndt plead an agreement that 
«it should operate merely as an indemnity.” 

(P. 661). “ Upon the same principles evi- 
“ dence is inadmissible of a parol agreement 
“ prior to, or contemporary with, the written 
“instrument, and which. varies its terms as to 
“ show that a note made payable in & day 
‘í certain was to be payable upon a contin- 
“ gency only, or upon some other day, or not 
‘until the death of the maker.’’ ¢ 

See also Taylor on Evidence, page 929, 
Para. 1049 says :—“ It is almost superfluous 
“ to observe that the rule isnot infringed by 
* proof of any collateral parol agreement 
“whigh does not interfere with the terms of 
the writlenecontract, though it may relate 
“ to the same subject-matter.” 

WitMout holding that every rule of the 
English Nyw of Evidence is to be applied to 
transactions in the Mofussil, I have no hesi- 
tation iMSaying that a rule of evidence, 
allowing a contract expressed in writing in 
words which the parties intended to use, 
and of which they knew the import could be 
varied by mere verbal evidence that the 
parties did not intend that which they 
expressed in writing but something very 
different, would elend to the grossest fraud, 
and would open the wjdest door to perjury 
in support of fraud. ° 

None of the cases which have beer cited, 
show that effect was ever given -to such a 
verbal agreement, or that such a verbal 
agreement ever. in fact existed : for, in every 
case in which such a verbal agreement wag 


. B 


attempted’ te be proved, the Court found 
ee shat no such verbal 
*Jdadub Sirdar, versus contract existed. In 
SDA ten Ine the case* of the 30th 
189% - eApril1861,°the Court 
does not admit that 
verbal agreements, such as _that contended 
for, are usual or customary, for they say :— 
‘t The Court cannot see why there was not 
‘the usual written *ekrarnamah or agree- 
ment.” My remarks apply to mére verbal 
agreements, and not t® a conteporaneou 
written ekrarnamak. In such a case, the 
rule of evidence would not prevent the 
reception.of the bonia 
According to the Common Law of England, 
a deed under seal could not be varied or 
altered by a*written contract not under seal ; 
but such a rude is not applicable> jn the 
Mofussil in this cofntry, and a contract 


, under seal might be varied by a contempo-, 


raneous contract iz writing not under seal. 
If mere verbal evidence is admissible in 
‘this case fó contradict a written contract, it 
would apply to every other case, and a man 
who wrTtes “one thousand,” intending to 
write “one thousand,” might prove that by 
a verbal agreement the words “one thousand” 
were not intended to mean “one thousand,” 
but only “one hundred.” Nothing could be 
more dangerous than the admission of such 
evidence. : 
Further, if it be held that such evi- 
dence is admissible, the whole effect of the 
new Registration Act would be frustrated. 
If an absolute deed of sale of land is regis- 
tered, it could not be controlled or provgd 
to be’conditional'by an unregistered ekrar- 


namah, because both are instruqents relat-' 


ing to land within the meaning.of Act X¥I 
of 1864, Section 13 ; but a mere verpal con- 
tract would not be an instrument, within the 
meaning of that Section. If An -absolute 
deed .of sale could be controlled, or modi- 
fied by a contemporaneous verbal agreement, 
showing that it was intended to be a mort- 
- gage, an absolute deed of sale of land re- 
, gistered could be modified by an unregistered 
verbal agreement, as a verbal agreement 
cannot, and is not required to, be registered. 
This does not necessarily show what the 
Jaw is ;.but it behoves us, in deciding this 
case, not te admit a principle which must 
necessarily lead* to such results, unless we 
find it clearly and unequivocally established. 
A Eurdpean British subject cannot make a 
Wail without writing by reason of the 
Wills’ Acts, but a Native may. If the 


erule ‘be laid “down that that which is’ 


. 
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éxprfssed and intended to be expressed¥n 
writihg, may be varied by verbal evidence, ` 
it might be shown that a Native, who in- 
tefded to declare -by his written Will, exp- 
ented in the presence of witnesses, that he - 
ve 10,000 rupees to a particulgr indivi- 
ual, expressly stated, in the presence of 
other witnesses, that though he intended to 
write 10,000 rupees as the legacy, he inten 
ed it merely to be 100 rupees. i 

He may make a verbal Will if he please, 
but, if he chose to write his Will, he cannot 
alter it by a contemporaneous verbal expres- 
sion. It would be most dangerous to esta- 
tors, and it would be fraught with the great- 
est danger to the community af large to ad- 
mit such a doctrine, ? 

I do not know that the Hindoo or Maho- 
medan Law allows a written documapt to be 
altered by contemporaneous verbal state- 
ments, it is unnecessary to enter into that 
question here. It is sufficient to say that, if 
they did, we are not bound by the Maho- 
medan or Hindoo rules of evidence, aud that 
they were far more stringent than ours. 

I agree with the decision of 1859, which 
has been cited from thé Sudder Decisions of 
30th March 1859, page 862, Roychund Be- 
mik (plaintiff) appellant, vs. Greesh Chunder 
Goho and others (defendants) respondents, 
That was a case in which an absolute deed 
of sale was attempted to be controlled by 
verbal ‘evidence as against a purchaser from 
the original vendee, and it was held that 
parol testimony was not admissible to 
alter or contradict a valid written instru- 
ment.e- à 

The case of 11th March 1863 (Mohunt 
Joyram Gir vs. Lalla Bungshee Adhur), laid 
down the same rule as between the original 
parties to the contract. The case of Nund» 
kissore Kooyar and others vs. Zureefa Bee- 
bee and others, cited from the Legal Remem- - 
brancer,, page 140, is notin point. In-the . 
case cited from the Weekly Reporter, Vol. I, , 
p. 76, (Kassim Mundul vs. Sreemuttee Noor 
Beebee), it was held that verbal evidence was 
admissible to prove fraud or mistake, but: 
not to prove that an absolute- deed of-sdle 
was intended to operate merely as a mortgage, 
If persons will write things in unmistakeuble 
language, infending that the writing shall 
convey a meating by which they do not 
intend in reality to be bound, they must have . 
some improper-or under-hand object, and they 
cannot be. surprised, or, with any reason, 
complain, if the Courts refuse to allow them 
to cqntradict their writing by mere-.verbal 
evidence. 5 ' g 
e ’ es *e 
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then the rent, under the lease was, in pnr- 
suance of an agreement to that effect, reduced 
in the proportion of 17 per cent. on the 
money paid off, and there were other circum- 
stances in the case tending to show that the 
25,000 rupees was a lgan only. There can 
be no doubt that the whole was a colorable 
transaction to secure the money lent with 
usurious interest. 

. The Supreme Court held that the transac- 


‘Whe case of Hedayut Ali and Quadir 
appellants, vs. Prem Sing, respondent (3 Select 
Reports, p. 250), merely held that parol 
rijenn was admissible to prove the contei®s 
of & written ekrarnamah which had been 
accidentally burnt, and which coutrolle 
another written contract contemporaneously' 
executed. There is no doubt that such evi- 
dehce was admissible, | 

In the case of Doorga Doss Roy vs. Ram- 


jeebun Doss, (2 Reports published’ by Hay, | tion was a*mortguge. ° 
page 209,)the verbal evidence was disbelieved. \ The Privy Council*concurred. Lord Laug- 
The same remark applies to the’ case of Ram | dale, in delivering the judgment, said : “ In 


‘‘ this appeal, - Tthough we think it is not 
“< Without difficulty,’ and our opinion, if given 
‘in detail, might not have been altogether 

“jin accordance with the decision of the 

“ Court below, yet, giving our b&St consider- 

“ation to the whole matters we do not find 

“ any reason which appears to us sufficient 

S “tó alter that decisiog. Under these circum- 
‘ stances we must dismiss the appeal with 

“ costs.” ` « 

This case, as I have observed, shows mere-° 
ly that the Judicial Committee of the Privy 
Council upheld the decision of the Supreme 
Court, but we cannot say for what reasons, 
There were ample reasons for upholding it, 
without introducing or upholding such a rule 
as that now contended for, which was never 
laid down in the judgment in the Supreme 
Court, or ever contended for in the argu- 
ments of Counsel. . 

In Taylor on Evidence, page 921, para. 
1089, it is said—“ Parol evidence may also 
“ under the proper plea be offered to show 
“ that the contract was made for the fur- 
“therance of objects forbidden either by 
“ Statute or Dy Common Law.” 

e Im the case “above ‘cited from the Privy 
Coun „Àt was alleged, at the time of the 
transaction therein referred to, to lend money 
at 17 per eYnt., and it was, therefore, quite 
in accordance with the rules of evidence to 
show that the transaction was really a usu- 
rious loan, colorably represented as a sale for 
the purpose of avoiding the Usury Laws 
then in force. ` 

The plaintiff in the present, case alleged 
that he took possession in 1266, and that in 
1270 the defendant forcibly dispossessed him. 
The defendant says*that plaintiff never took 
possession, and that he was nevere forcibly 
ousted. If possession did hot accompany 
or follow the absolute Bill of Sale, it would 
be a strong fact to show that the franshction 
was a mortgage and not asale; and it, there® 


Coomay Roy Chowdhry vs. Kashee Chunder |o 
Sein (1 Vol. of thesame Repdtts, page 325). 
In the latter case, the verbal evidence seems 
to have been admitted to explain a written 
document ; but the evidence was not believed, 
and the grritten document was ¢éonstrued 
without reference to the verbal evidence. It 
is, therefore, no authority ou the question now 
under consideration. 

It can scarcely be supposed that, in either 
of the two last mentioned cases, the Court in- 
tended to act in opposition to the rule laid 
down in the first two cases which I have 
above cited, viz. those of the 30th March 1859 
and the 11th March 18638,as two of the Judges 
in the case decided on the 25th September 
1862 were Mr. Justice Trevor who was one 
of the Judges í in the case of the 30th March 
1859, and Mr. Justice Seton-Karr who was 
one of the Judges in the case decided on the 
16th March 1863, and as one of the Judges 
in the case of the 25th February 1863 was 
Mr. Justice Seton-Karr. 

The case of Mutty Lol Seal, apralinny vs. 
Anuundo Chunder Sandle and Jogender Chun- 
der Sandle, respondents, (5 Moore’s Indian 
Appeals, page 72) was cited, but that case did 
not lay down the broad rule now contended 
for. It was decided upon the, documents 
themselves and the acts of the parties. Iņ 
that case, the appellant Mutty Lol Seal, agreed 
to lend money to Muddoosoodun Sandie at 17 
per cent, interest. He lent 5,000 rupees, aid 
he took an absolute Bill of Sale of certain 
propery, stating that it was in consideration 
of 25,000 rupees paid ; and, by lease of same 
date, he let the property to Muddoosoodun 
Sandle at arent of rupees 425 per month, 
which was equal to the precise,amount of 
interest on the 5,000 rupees and 25,000 
rupees, amounting to 3,000 rupees at 17 per 
cent, perannum. Onequestion in determining 
the case would necessarily be to ascertaiu 
whether the 25,000 rdpees was a loan or 
purchase-money. Part of the money was | fore, becomes material to try, whether the 
afterwards pail off by Muddoosoodun, and 'plaintiff was ever in possession, and forcibly 

e , o ° ` 
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dispossessed’as alleged tty himp and whether’ 
having reference to the*amount of the alleged 
purchase-money advanced, and to the value 
of the interest alleged to be sold, and the’ 


acts and,conduct of éhe parties, they in- 
tended to act upon the deed as an absolute 
sale, or to treat the transaction as a mortgage 
only: for Iam of opiuion that parol evidence 
is admissible to explain the acts of the 
. e 
parties, as for example to show why the 
plaintiff, did not tske possession in pursuance 


of the Bill of Sale, if it be foued that thd 
defendant retained possession, and that the’ 


plaintiff never had possegsion as alleged 


by him, and was never forcibly dispos- 


sessed. ý 


I would yomark that, although evidence of 


the acts and conduct of the parties are ad- 
missible in"suit$ in which third partes are 
not concerned, the rights of a third party 
acting bond fide upon the faith of an abso- 
lute sale, such for instance’as those of a 
bond fide “purchaser for value ‘from ‘the 
apparent vendee, would not be affected even 
by the gcts or conduct of the original parties, 
and the third party would not be precluded 
by ‘such acts or conduct from having effect 
given.to.the contract as expressed by the 
writing. : 

A second issue was raised by the 
Moonsiff, viz, whether a verbal. contract, 
subsequently entered into “by the parties, 
could nullify the previous written one. 
There can be no doubt that a prior written 
coutract may be varied by a subsequent 
verbal one in cases in which the law does 
not require the contract to be in writing 
(sze Taylor on Evidence, page 925). In 


para. 1043, . it is’ there stated “ that the. 


“rule under discussion does not exchaid8 
“ verbal evidence, when adducedeta prove 
“< that the written agreement hag, been totally 
“ warned or discharged.” : 

It turns out that no subsequent verbal 
contract was set up in the present case; it 
was merely alleged that, in Assin 1270, the 
defendant. went to re-pay the money with 
interest, but that plaintiff refused to accept 
it on the plea of other dues and accounts. 
This fact, if proved, will be an -important 
one to Le considered when the acts and con- 
duct of the partes come to be taken into 
considerftion, for the purpose of determining 
whether they by their’ own acts treated the 
transaction as a sale or mortgage ; for why 
ghould the plaintiff refuse: to accept the mo- 


ney aud interest upon the ground of other 


, dues and acaounts, if the transaction was 
‘really an absolute sale. 
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e case must be remanded to the first 
Court, not for the purpose directed by,‘the 
Principal Sudder Ameen, but to try the fol- 
loving issue, viz. whether, having regardgto 


g reference to the amount of the alleged 


interest alleged to be sold, (which wege 
matters taken into consideration in the ode 
of the Privy. Council, to which reference has 
already been made), the parties intended the 
deed to operate as an absolute sale, and 
treated the transaction as an absolute sale 
or as a mortgage only. . ` 
Norman, J.—I agree with the Chief 
Justice that this: case muş be remand- 
ed. But I do not agree in the reasons for 
the judgment delivered by him. - I am of 
opinion that the Principal Suddey Ameen 
was right in holding that evidence is admis- 
sible to shew that the Bill of Sale, though 


absolute in its terms, was a mortgage, in’ 


other words, that it was made subject to a 
contemporaneous verbal agreement that the 
vendee should re-convey on payment of the 
money. . 


The point seems to me to have been ex-- 


pressly decided by the late Supreme Court, 
and by the Privy Council on appeal in-the 
case of Mutty Lol Sgal vs. Anundo Chunder 
Sandel (5 Moore’s Indian Appeals p.972), in 
accordance with the decision of Mr. Justice 


Morgan and Mr. Justice Shumboonath Pun- 


dit, (1 Weekly Reporter, page 22). 
The cases from the earliest date shew that 


it is a dommon practice in this country, upon, 


the gvcasion of a mortgage, for the borrower 
to convey the estate alwolutely to the lender ; 
the latter engaging by a contemporaneous 
agreement which is sometimes in writing and 
sometimes merely verbal, that, on the re- 
payment of ghe money lent, he will re-convey 
whe property to the borrower (See 3 Select’ 
Reports, page 250; 4 Select Reports, p. 174; 
5 Select Reports, p. 139). The custom is as 
old as the days when the Mahomedans ruled 
in this country. In Baillie’s Mahomedan 
Law of Sale, page 302, itis said—“eIt is 
« then to be considered, if the two parties 
“ have mentioned a condition of cancellation 
« in the sale, and, if so, the sale is invalid. 
“ And even if they sùoald not have men- 
“tioned this in the sale, but have both in 
“ expressing’themselves used the word ‘ sale’ 
« with a condition of wafa, or have expressed 
“ themselves as in thg case of a lawful sale, 
“ but with.the meaning that the’ same is not 
“tp be binding or obligatory, the result 
“ig the same. When, again, sale is mention- 
e e 


he acts and cenduct of the parties, and håv- ' 


urchase-money, and the real value of the- 
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“ ed@without any condition, and the stipyla- 
“ tionis then mentioned after the manner of 
“ a mutual promise, the sale is lawful, and the 
s wgfa binding as.a promise.” ° 


There is no rule of law that I am aware 
of which, ia the case of Hindoos, requires 
either the conveyance or the contract for 
regonveyance to be in writing ; and I see ito 
reason on principle why the former should 
not be in writing, and the latter verbal or 
the reverse. 4 


In a case reported ina Volume of Reports 
published by Hay, (25th September 1852, 
page $27), the Court says, “ Jt is contended 
“ that in his country “we have no Statute of 
“ Frauds ; that one transaction is sometimes 
“ partly in writing and partly oral; that 
“ consequently in such cases both parts must 
“be: coftsidered together, and if the oral 
“part be clearly proved, it must be duly 
“considered and accepted by the Court. 
“ Doubtless there is much truth in this con- 
“tention, and the Courts of the country 
“ have never refused to listen to pleas of the 
“nature of that now advanced, but they 
“have always shown a disinclination to 
‘admit such pleas, and that disinclination 
« increases with the length of the period 
“which bas- elapsed since the date of the 
“ transaction.” The Gourt then proceeded to 
try the’case on that footing. 


I think that one ground on which such 
evidence may be admitted where the 
question arises between the immediate par- 
ties is much the same as that on which 
evidence is admissible to shew that ogg who, 
on the face of an ingfrument, appears simply 
as a co-contractor, did in reality contract as 
a surety ; as to which, see Lord Cottenham’s 
judgment in Hollier, vs. Eyre in the House 
of Lords, 9 Clark and Fianelly pp. 45-51 ; 
and ‘Pooley vs. Harradine, 7 Eħis and Black- 
burne 431. It appears to me that evidence 
of a verbal agreement for defeazdnce does 
not contradict a written conveyance. It is, 
or may be entirely consistent with it, and in 
accordance with the usual practice relating 
to such transactions. It is not easy to find 
in the books cases in which a verbal contract 
for re-conveyance has been allowed to prevail 
against a conveyance absolute in its terms. 
But l am satisfied that such cases are very 
numerous in the Courts of Justice in this 
country. As J understand it, Rai Ram 
Bullub, (Summary Reports, Sudder Dewanny 
Adawlut, page 79)? is a reported case in 
which such a verbal contract was established 
by proof, 


- the mortgagee, who had apparently 
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In Starkie on Evidence, paga 716, it is 


E that “tho existence of a deed or other 


written instrument does not exclude parol 


ing Fletcher vs. Gillespie, 3 Bingham, 635. 
In Harris vs. Rickett, 4 Hurlstone and 
Norman, 1, the Court, of Exchequer held 


ei as to a collateral transaction,” cit- 


that, where it is shewn that a written agree- 
ment does not contain, and was not intended 
to contain, the whole agreement between the 
parties, the ruleethat patod evidence is not 
paene to add æ a written agreement 


as no application. ; 
Of the cases. opposed to the view which I 


e 
i that at page 362 of the Sudder Deci- 


sions of 1859 is a case between a parchaser 


been misled by and had acted othe faith of 
the representation containedsin a deed pur- 
porting to be one of #bsolute sale. As a 
bona fide purchaser fpr value without notice, 
he would of course have a right to hold the 
mortgagor bound by the represgntation con- 
tained in that deed in reliance on which -he® 
had paid his mone}, and I think that the case 
should have been tried on that footing. 

That of the llth of March 1863 appears 
to be a case of fraud, and was found to be 
such both by the High Court and the Lower - 
Appellate Court. “The Court say more than 
is necessary for the decision. 

It appears to me that it would-be very 
desirable, particularly with reference to the 
provisions of the Registration Act, that the 
Legislature should provide by enactment 
that, after some future date, no parol defeaz- 
ance made after that date should be given 
in evidence. 

But, sitting as a Court of Justice, I thiuk 
we ought not to lay down a rule of evidence 
which may have the effect of invalidating 
a large number of contracts in a form which 
is very contmonly adopted in this country, 
and which, so far as I see, are blameless in 
themselves. 

Shumbsonath Pundit, 'J.—It is admitted 
by the special appellant that, in this 
part of India, in cases of conditional 
sales, it is often found that a deed of out- 
and-out-purchase in favor of the mortgagee 
is executed, and a separate agreement ac- 
knowledging thetight of redemption is given 
to the mortgagor. Generally pessession is 
made over to the mortgagée, but it is some- 
times retained by the mortgagor. : 

It cannot, however, be denied’ that in many 
cases no such ekrar is taken, and for a tr¥ns- 
action known and understood by the parties 
to it to be merely æ conditional sale, no other 


e . ~ 
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deed, except one of gn out-and-out-sale, is 
executed, and a verbal promise made to re- 
turn the property or the deed of sale after 
the money advanced is paid off with in- 
terest. . 

I admit this custdm is rather dangerous, 
and that the Legislathre should soon try to 
set it aside. But, as long as it is in exist- 
ence, Courts of Justice are required to take 
it into consideration. | 

There can be ng ¢iffichlty, in a @ase where 
there is an ekrar. As tathose cases in which 
merely a+ verbal promise is pleaded, it if 
certain that it is one thing to disbelieve 
parol evidence produced t& contradict the 
writteneterms of a deed, and another to de- 
ny to receive such evidence at all. The 
rule adopted by the English Courts, with 
reference to the,rejection of parol evidence 
to vary and contradice a deed, is undoubtedly 
based on sound principles ; but with referénce 
to the circumstances of this custom with re- 
gard to conditional sales, it will be unfair 
efor a Court of Justice to adopt that rule of 
evidencé in transactions nfude when it was 
not recegnised as any part of the law in 
force. ` 

Practically, such parol evidence,, though 
received by our Courts, was not generally 
believed, as the Judges trying such cases 
were always disinclined to countenance such 
a dangerous custom.: The Judges could not, 


however, ignore the existence of the custom,’ 


and so did not refuse to hear evidence, which, 
in many cases, might turn out to be credible. 
In one sense the additional verbal’ agree- 
mentis not perhaps inconsistent with the 
deed of sale. 'Fhe deed, as worded, is intendéd 
to be one for a sale out and out, apd the 
transaction is a sale but conditional so far 
that there is an additional promise for the 
return of the property. if the monéy ‘paid 
is refurned with interest with? a period 
fixed. The law has, however, construed 
“these transactions to be mortgages, and 
which cannot be foreclosed merely on 
the failure of the mortgagor’ to pay 
within the time fixed in the deed. I wish 


the Legislature may pass a law to the effect’ 


that, in future-tfansactions of this kind, no 
parol testimony shall be received to prove 
that, at the time of writingea deed of sale, it 
was acreed,that the transaction is to be one, 
different from theeterms. of the deed. The 
Legislature may even, if it think proper, or- 
der the rule fo apply retrospectively. Rules 
of idence have from time to time been passed 
by our Legislature in the form of laws: In 
ethe absence of suth a laws by following the 
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rulg as adopted in English Courts, we are 
likely to injure many who might have execut- > 
ed deeds of sale when the contracts made by 
them were simply mortgages, and were 
known to be go. by ostensible vendees. The 
upposed vendors, viz. the mortgagors, may 
never have originally received full value of 
their property, are by the terms of the ori- 
ginal contract entitled: to redeem, and wits 
hitherto quite assured that, if the mortgage 
be denied, they havea xight to prove the 
real nature of the transaction by parol evi- 
dence regarding what had passed at the time 
of the contract. _ ‘ 

One or two of the earlier decisions of the 
late Sudder Court, quoted by the Counsel for 
the respondent, show that the Judges trying 
those cases had considered that such condi- 
tional salés are usually supported bg ekrars 
from mortgagees. But the records of our 
Civil Courts might, if searched, shew the ex- 


‘istence of numerous cases in which, for such 


conditional sales simply, deeds of absolute 
sale were executed in which the creditor, not 
denying the nature of the transaction, liti- 
gated with his debtor on other grounds. 
There might also be found several cases in 
which, on the fact of the, mortgage being ' 
denied, and an absolute sale`pleaded, both the 
parties were allowed to bring, evidence to 
support their respective assertions, and were 
not prevented on such occasions from pro- 
ducing parol evidence as to what passed at 
the time of the execution of the deed. As 
the application of.the rule of exclusion of 
this evidence was never pleaded before, there 
was RQ opportunity to over-rule it. As a 
question of fact, I can state from personal : 
experience that I have seen and known of 
many deeds of conditional sales executed as- 
of absolute sale not followed by any written 
agreement by the mortgagee to return ‘the 


property. ° .-. - 
now notice the argument that this mis-: 
naming 6f the transaction of a mortgage 
must be from some fraudulent motive. Fraud ° 
may not have anything to do with the ori- 
ginal introduction of the custom. It is, not 
denied that, in many cases, the written ekrars 
taken from the mortgagee, were registered 
simultaneously with the deed of sale., From 
this it woald appear that the form of writing. 
a deed of sale, and accompanying it with a 
written or verbal promise to return, appears 
to have been generally considered as the 
one adapted . for these tranéactions of bye- 


-bil-wuffa. í 


ay also be that, as the selection of this 
not almost invariably a voluntary act 


It 
form 


1866.] Civil 





THE-WEBPKLY REPORTER. 


Rulings. < 15 





| ’ 
of tfe mortgagor, but is the condition ¢c-|a property from the ostensible’ vendee, 


tated ,by the creditor toa person pressed 
hard for money, the design of a cunning cre- 
ditoņ to take advantage of the possibility of 
the failure of the mortgagor sto prove by 
parol evidence the fact of the transaction 
being merely a ‘mortgage or vain hope of 
geine rid of the tedious proceedings of fore» 


clošure under Regulation XVII of 1806, | 


might have originally given rise to the custom 
of keeping the promise merely verbal. Ordi- 
narily, persons so mortgaging their property 
are not actuated to execute deeds of sale with 
a view ġo protect their rights of redemption 
from any ogher creditore In nfany cases the 
mortgagor may not have any other debts, or 
may not have in contemplation to incur 
any from any other person besides the ad- 
vance he jp receiving from the mortgagee. 
As to the mortgages altogether fraudulent, 
where there is no bond fide sale or mortgage 
at all, the fact of fraudulent debtors execut- 
ing such deeds cannot justify the adoption 
of a rule which will injure many who had 
never heard or thought of it. Further, if 
the meaning of the rule in question is al- 
lowed to be what*the Court of first instance 


-has held it to be, it would go beyond what 


it is according to the English authorities. It 
would give an undue advantage to many 
creditors, and make over to them, on the bare 
wording of deeds, property which was never 
intended to be conveyed absolutely, which 
they might all along have held only in trust, 
and from the proceeds of which, as originally 
agreed, they may have fully paid thentselves. 
It is only since 1862 that the rule in sques- 
tion has begun to be adopted in this Court, 
with regard to these cases of conditional 
sales. 

The case of 1859 was rightly decided as 
it related to the rights of a,third party 
to whom different rules apply. 1 would 
therefore in this case allow the payol evi- 
dence to be taken even to prove the exact 
nature of the original transaction, and there- 
fore rejéct the special appeal. The English 
rule of evidence does not appear to have been 
disallowed in any other transaction except that 
of conditional sales, in which the deeds are 
drawn as for out-and-out-sales. I myself 
would not exclude the operation of this 
rule, except from cases of conditional sales 
with verbal promise to return. I would 
not also make any such consideration in 
favor of a party whọ by a voluntary or 
forced adoption of the custom of misno- 
mer, may have beem the cause of leaging 
a third person to purchase out and out 

e . ” œ 


believing him on the wording of the deed 
executed to be a purchaser under the same. 
In the present case, even if the English 
rule is adopted, it will simply prevent 
he respondent from proving, by parol 
vidence that, at the time of the execution of 
the deed of sale, it was contracted by verbal 
agreement, that the transaction is not to 
be what it is descyibed*in the deed. It 
cannot prevent the reception of parol evi- 
dence regarding other*matters mentioned in 
the defence of the special respondent, which, 
if proved, might, legally and satisfactorily 
prove that the deed of sale is simply a mort- 
gage (see page 72, Vol. V of Moore’fIndian 
Appeals). There is no such law in English 
Courts, or in Courts where English Law 
prevails ‘which declares that, when a deed is 
in the form of an absolute sale, it is to 
be considered as su@h, irrespective of all 
legal evidence which the party executing it 
may have in his power to prodwte to shew 
that it was not a sale. Ifa party can prove, ° 
as is alleged in this case, that the value of 


the lands is higher than the consideration 


paid when the deed was written, or that the 
plaintiff had never held possession of the 
property, these and other facts connected 
with the dealings of the parties with the 
property might prove that the transaction 
was a mere mortgage and not oneof absolute 
sale. 

The order of the Lower Appellate Court 
in this case is a remand to the Court of first 
instance for’ trying. the statements of the 
defgndants. I would therefore reject this 
special appeal with costs. 

Campbell,J.—It ‘seems to me clear that, 


| Œ a®case of this’ kind, we are not to adminis- 


ter Hjndoo or Mahomedan Law, but only 
the law of equity and good conscience appli- 
cable to all, Natives and Europeans alike. 
That being so, on so broad a question as that 
before us, the decisions of the Courts-must 
come very near in character to legislation, 
and in this matter I should think that we 
were bound to follow any uniform and well 
established series of decisions. When I re- 
ferred the case fo a Full Bench, and whea 
the argument in this Court commenced, I 
was certainly under ‘the impression that the 
decisions had during m&ny year8 gone to 
establish the admissibility of parol evidence 
in such a case as that before ys, .I have 
been surprised to find how, little this 
view can be supported in argument by the 
citation of cases. The cases cited, when 
examined, are either’not properly in point, 


76 
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or are of doubtful effest, down to the deci? 
sion’ of 15th August. 1864. On the other 
hand, the opposite doctrine has been several 
‘times laid down, and on the whole the bal- 
ance of authority segms to be on that side. 
I alsd think that the rule which exclude 
parol evidence contradictory of the plain an 
intentional terms of a written and publishe 
document, such as that before us, is consonant 
to equity, good eonscience, and public po- 
licy. It isnot equitable er rigitt that par- 
ties should’ be allowe@ by a formal instrp- 
‚ment to place on record one thing when they 
mean another. There can» in no case be 
any doubt that a third party, acting on the 
faith of the written instrument, could not be 
affected by any parol engagement ; and eveu 
as betwee the parties themselves, I think 
that,if, in anyecase, there really is aany un- 
'derstandiug or expectation contrary to the 
terms of a deed 'whichehas been acted on, this 
can only result from one of two things, e. g. 
either the abject is (as is commonly the case 
in this country) to deceive others, and, to 


Civil 


retain the means of cheating others; or the |. 


vendor, whatever hope of re-conveyance he 
may retain, deliberately puts himselfas it were 
out of the pale of the law, and cuts off from 
himself all legal right or rémedy. If it 
were otherwise, what additional security 
would a mortgage in this shape give to the 
lender as compared to a mortgage in the 
ordinary form ? And an additional security 
is the only object suggested. But then 
comes the decision of the Privy Council 
cited to us. That case, when examined, 
seems, I think, as shewn by the learned Chief 
Justice, to amount in brief to this, that when 
there are actings of the partigs at.variance 
_ with the written instruments and espedialby 
when possession of the property hag not been” 
transferred nor full value paid, then parol 
evidence to explain those facts may be 
admitted. I would hold that, althongh parol 
evidence may not be admitted purely and 
simply: to contradict the terms of a formal’ 
and public written instrument duly acted on, 
it may, as between the original parties them- 
selves, be admitted in support of substantial 
acts and facts which negative or detract from 
the effect of the instrument. In this case, 
then, the question, whether the possession was 
transferred to the purchaser is most material. 
If it was not—4f possession was retained by 
the vendor—then I think he may be permitted 
to show (there being no third party in the 
@ase) that the transaction was merely ‘of the 
. nature of a deposit of title deeds as security 
* fora loan. $ i 
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concur in the decision of the learned * 


Chief Justice. A 


THe 5th February 1866; l 


Present : 


The Hon’ble Sir Barnes Peacock, Kt., disf 
Justice, and the Hon’ble H. V, Bayley, 
J. P. Norman, Shumboonath Pundit,. and. 
G. Campbell, Judges, et : 

Evidence (parol) to vary dged—Pre- 
: emption. ə 3 ee 

N . Case No. 1978 of 1865. 

é a aQ 

Special Appeal froma decision passed by Moulvie 
Syud Ahmed Bux, Principal Sudder Ameen 
of Sythet, dated the 4th May 1865, reversing 
a decision of Baboo Ram Chunder Dhut, 
_Moonsiff of that District, dated ‘the 28th 
January, 1865. , 


Moolook Chand Surma (one of the Plaintiffs) 
3 Appellant, | 


oO 
persus , : “ 


Kooloo Chunder Surma and others (Defendants) 
- Respondents. 


v 


Baboo Woomesh Chunder l Banerjee for 
: Appellant. ` 


ee 


Baboon, Bama Churn Bunerjee for Respondents. 


Oral evidence is not admissible to show that the par- 
ties did not intend that an absolute sale in writing 
should operate ? not as an absolute sale, but merel y as a 
conditional sgle,-in order to defeat a right of pre- 
J. dis- 
senting). . ; 

e 


Peacock, 0. J. (Bayley, J. concurring).—. 
Ir appéars to me that this case is governed 
by. the ruling in Special Appeal No: 870 of 
1865, that mere verbal evidence isenot ad- 
missible to show that the parties did not 
intend that an absolute sale in writihg should 
operate as an absolute sale, but intended it to 
operate mevely as a conditional sale. 


This case is still stronger than the former 
one : for in this case the absolute deed ‘of sale 
was registered, and the plaintiff isa third 
Party who claims a ght of pré-emption. 

. If the sale was absolute as expressed in the 
registered deed, the plaintiff was entitled to 


ee . 
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pre-emption ; but if it was merely conditional | evidence that the déed was subject to a ver- 
as attempted to be shown by the verbal bal condition for rentlering it void on pay- 
evidence, he was not entitled to: pre-emptiog. | ment ofthe money within the time stipulated, 
The plaintiff, acting upon the registered deed | would be properly admitted. 

as he found it published to the world upou | But there is another gonsideration fo which 
the registr}, asserts his right of pre-emption attention has not been Liver by the Principal 
and endeavours to enforce it by suit; but he¥ Sudder Ameen, which would be deserving of 
wll be defeated and the suit must be detet- | the greatest weight if possession followed 
mined against him if -the verbal evidence | the execution of the deed, oz. whether the 
be admitted and acted upon. ` | plaintiff yas not so dar afisled and injurious- 

The acts of the original parties or their | ly affected by the acts off the defendants in 
statements cannot be admitted, as against | becoming parties toa deed purporting to be- 
third party to prove that their intentiow was | one of absolute sale, as-to entitle him to say 
not that which their written, deed expressed |*that they are ‘mot now at liberty to set up 
and was igtended by them to express. Itis| that the deed is not one of absolute sale as 
unnecessary, therefore, to send this case back | against their own admission If*he was 
to have an issue tried, whether the vendor | misled, and in good faith brought his suit in 
took possession or not. the Sona fide belief that the deed” was one of 

The p@ties to the bill of sale can no more | absoluée’ sale, I think thatsthe defendants 
use verbal evidence to defeat the right of the | ought not now to be alléwed to deny it. If 
plaintiff, than they could to defeat e purchas- | they could do so,.the¢plaintiff might lose his 
er from the vendor if the latter had sold for | right of pre-emption altogether. Ifhe de- 
a valuable consideration. layed: taking the necessary steps till the end 

The Principal Sudder Ameen has not tried | of the year when the sale is to become?’ 
the question, whether the requisitions of the |`absolute, the defendants would have the 
Law of Pre-emption were fulfilled by the| answer—‘ The sale was absolute dnd not 
plainti ff. The case must be remanded to him to | «« conditional. You were warned by the 
try the fourth issueas laid down by the first | « registered deed, and are now out of time 
Court, which raises that question, and which | « under Section 1 Clause 1 of Act XLV of 
the first Court has decided in favor of the f|: 1859.” To hold the parties so bound, 
plaintif®; and the Principal Sudder Ameen is | appears to me the only mode in which the 
directed to return his finding upon that issue | interests and rights of the pre-emptor can he 
to this Court, together with his reasons in | effectually protected. I would remand the 
detail for such finding. case to the Principal Sudder Ameen for the 

Norman, J.—This is a suit to en-| trial of the issues to be raised with reference 
force an alleged right of pre-emption, the | to these points. It is admitted that the case 
plaint stating that Ramruttun, the alleged} myst go back to the Lower Court for the 
purchaser, had taken possession. trial of the, fourth issue. 

The defendants, by their auswers, as well as Shumboongth Pundit, J.—The judgment 
upon oath as wituesses, allege that the sale |@f éhe case Nv. 870 of 1865, decided to- 
was conditional ; that, though the deed of} day, affects this suit. The plaintiffin this 
conveyance is absolute in its terms, there was | case Sued for pre-emption on the ground 
a verbal agreement that the kobdla should he | of a deed drawn as one of out and ou? sale. 
taken back if the party conveying paid to the | He may have been misled to suppose the 

urchaser 100 rupees within a year. They | contract to be a sale; but his mistake cannot 
also deny that possession was taken by the | give him a right to alter the precise nature 
purchaser. i of the-original transaction. The plaintiff 

The Lower Appellate Court has found that | cannot be considered to have incurred any 
the sale was @ conditional one, and conse- | such loss by his mistake that he can in return 
quently thet there was no right of pre-emp- | ask for ‘a decree of the property. If he had 
tion. purchased from the ostensible purchaser, he 

It is objected before us that parol evidence | was clearly entitled to be protected from any 
was not admissible to contradict the deed | demand made against him’ by the mortgagor 
of sale which is absolute in its terms. J have I think, however, that, ifmot satisfied with 
already stated my view on that subject in.No. | the denial of the vendor and the vendee re- 
870 of 1865. garding the transaction being a sele, and rely- 

I think that the Pfincipal Sudder Ameen | jag upon the wording of the deedy he institgtes 
should have enquired into the trutn -of the | a case under a beliet that his opponents will 
allegation that possession was taken by} the j fail in establishing before aeCourt of Justice 
purchaser ; that, if no possession was taken, the | that the transaction was merely a mortgage, ° 
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he may, Hotwithstanging” his calculations 
proving wrong, be entifled to be protected from 
the liability of paying any costs to his oppo- 
nents. Evenif the English rule of evidence 
be considered as applicable to this case, as in 
this suié also, the question of possession is at 
issue, and as proof Of it is likely to throw 
great light upon the nature of the transaction, 
and as this evidence is not the parol evidence 
. Which is considered, inadmissible, and as it is 
necessary to enqgite Whether tke plaintiff 
knew the real nature of the transaction, I 
agree in the order of remand proposed by M£. 
Justice Norman on the points therein mens 
tioned. at 


Campbell, J.—In this case, as distinguish- 
ed from the last (No. 870 of 1865), 1 have 
had a got@ deal of doubt, first as regards 
the point whether, as between the griginal 
parties or those stan@ing in no higher posi- 
tion, it would be necessary to try the ques- 
tion of possession ; and secondly, regarding 
the position, of the plaintiff as a third party. 

In the last case it was alleged that, during 
several years subsequent tò the sale, posse3- 
sion was retained by the vendor, and that was 
so material an act and fact that parol evidence 
might well be admitted in support of it. In 
this case the cause of action arose so soon 
after the transaction that the retention of 
possession (if it was retained) may hardly 
have attained the character of a positive act. 
Still, I think, I should be inclined to hold that, 
till possession is delivered in terms of the 
deed of sale, the transaction is not a com plete 
transaction ; and that, if possession has not been 
given, it might be shown (in a suit between the 
original parties) that it nover was inten&ed 
to transfer possession, and- that the {ransac- 
tion was a mere deposit of title ad a security. e 

The plaintiff, though a third party, ig not a 
purchaser for value ; he is in the very peculiar 
position of a person claiming the right of pre- 
emption on the faith of the deed of sale, aud the 
question, to my mind, is whether he is a third 
party in the sense that in his favor effect 
must be given to the deed without respect to 
the disputed question of possession. Upon 

` the whole, I think it most important to main- 


tain in all casés the right of third parties | 


acting’ upon solemn instruments formally 

ublished and registered ; and considering that 
plaintiff, gn the faith of the registered sale, 
may have raised smoney, made his arrange- 
ment for the purchase, and brought his suit, 
while the gombined defence of the vendor and 
‘vepdee, if admissible, could hardly be disprov- 
‘ed by him, I on that ground concur in the de- 

. “isionof the learned Chief Justice, 





The 5th February 1866, | ® 


+- 
Present : ¢ 


e The Hon’ble W. S. Seton-Karr, L. S. 
Jackson, and E. Jackson, Judges, 


Hindoo Law (Mitakshara)—Joint un- 
divided family (Presumption of)— 
. Rights of Widow. n 


; Case No. 1332 of 1865. 
Special Appeal from a decision passed by 
_ the Judge of Sarun, dated the 28rd 
‘March 1865, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 18th December 1864. 


Badamoo Koer (Defendant) Appellant, 
_ versus 
Wazeer Sing and others (Plajptiffs) 
Å ° Respondents.” 
Mr. R. T. Allan and Baboo Kishen Sucea 
ch Hookerjee for Appellant. 


Baboos Dwarkanath Miiter and Kali 
Kishen Sein for Respondents. 

Held by the majority of the Court (E. Jackson, J. 
dissenting) that, where (notwithstanding a separation in 
food and residence) no formal partition of the family 
estate has taken place, the family must be considered 
joint and undivided, and that in such a case a widow can- 
not succeed to or retain possession of her husband’s share 
as against his surviving brothers, but is only entitled 
to maintenance, bd e z 

Ẹ. Jackson, J.—Tuis is a suit by the 
brothers of a deceased Hindoo, to recover 
possession of his landed estate, which is in 
the posses-ion of his widow, The plaint- 
iffs allege that fhe family were joint in 
estate, and consequently under the Mitak- 
shara Law, which appligs to their family, they 
are prior heirs to the widow. The answer 
of the defendant is that the families of the bro- 
thers were separate both in estate and in food 
and residence. Both Courts have apparently 
come to the conclusion (and there seems no 
farther contest upon this point) that the 
two -families were separate in food and, 
residence. But they consider that they 
were joint in estate ; and have determined 
that, being joint in estate, the brothers are 
heirs to that estate before the widow. 

This special appeal is preferred on two, 
points : first, that on the question of fact as to. 
whether the,family estate was joint or se- 
parate, the Lower Courts have wrongly 
been of opinion that it is necessary tooprove 
an actual separation of land, and that the 
Principal Sudder Apeen has given no 
judgment of-his owh; and secondly, on the 
point of Hindoo Law, that they are in error in 
holdfg that, when the family is separate in 
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R R though joint in estate, the widow 
does Hat succeed to the estate. 

On the latter point the decision of th 
Privy Council, reported at pages 31 to 42 & 
Sutherland’s Weekly Reporter, No. 12, 
April 1863, Vol. II, contains a full argu- 
ment and a final ruling which this Court 
isbound to follow. That decision follows 
the quotation from Macnaghten’s Hindoo 
Law. Vol.I, page 53, containing the following 
words :—“ If, at ‘a general partition, any 
“part of the property was left joint, the 
“ widow of a deceased brother will not par- 
“ticipate, notwithstanding the separation, 
“ but sucl® undivided residue will go exelu- 
“sively to theebrother.” Carrying out this 
principle, the Privy Council laid down as 
the law “that what property is, divided 
“goes as®separate property ; what is undi- 
“vided, follows the family property ; that 
“which remains, as it was, devolves in the 
“ old line; that which is changed and be- 
t: comes separate, devolves in the new line. 
“Tn other words, the Law of Succession, fol- 
“lows the nature of the property and of the 
‘interest in it.” The decisions of the Lower 
Court in this case, being founded on the 
above view of the law, are therefore correct. 

On the question as to whether the family 
were joint or-separate ig estate, the decisions 
of the Lower Courts are not equally satis- 
factory. The first Court found that there 
was no separation in estate, because there 
was no division of the land, and because 
the brothers had acted together in suing 
for rents, and in petitioning the Cdurts in 
matters connected with the estate ; “At the 
same time it found tht the brothers managed 
their affairs separately. It gave no details 
or particulars as to che management. The 
Appellate Court supports this decision, but 
gives no grounds for its approval of it. It 
iz snid that evidence was adduced to prove 
that the brothers paid in the Government 
‘Revenue for their respective shares sepa- 
rately. - 


I think that the decision of the Prin- 
cipal Sudder Ameen on this point cannot 
be affirmed as it stands. He must carefully 
consider` the whole of the evidence, and 
record a distinct opinion upon it. The 
presumption is that, when a family is separ- 
ate in residence and food, it is also separate 
in estate. The presumption in the case of 
the family now litigating is corroborated by 
the fact that the-brothers have allowed the 
widow to succeed and take possession of her 
husband’s estate. If, in addition to this, it 
igproved that each brogher managed his own 


affairs respecting thë estate, and collected 
his own rent, either s8parately or through 
one general agent for all the brothers, and 
paid his revenue separately, it-will be proved 
that the brothers had gseparated in, estate, 
as well as in residence.) It is not necessary 
that there, should have been any actual 
butwarra or division of the lands. A divi- 
sion of shares and separate possession of 
those shares is gufieien As to the evi- 
dence which is relied on ty the first Court 
ap proving e joint estate, it, if anything, 
upports separation, that is, if one rightly 
understands its purport. The two brothers 
may have joined in one petition to the Courts, , 
and may have the same servants ; buf it does 
not follow that the estate is joint. If it was 
joint, the petition would probably have 
been pfesented by the managing member of 
the joint family on behalf of that family. 
The same remarks wifl apply to suits pre- 
ferred jointly oy the brothers for rents. 

I would reverse the Priuctpal Sudder 
Ameen’s decision, and remand the case to him ° 
for afull and careful decision on thig point. 
The onus of proof that the family was joint 
in estate, rests on the plaintiff. The Princi- 
pal Sudder Ameen will require him clearly 
to prove that fact. 

- The costs of this appeal will be paid by 
the party who ultimately loses the case. 

Seton-Karr, J.—The plaintiff sued to de- 
prive the defendant, a widow, of her hus- 
band’s share in the family property, on the 
allegation that the property was held jointly, 
and had never been formally separated, It 
is admitted that, if the property was held 
jointly, the defendant would be entitled only 
$o maifitentace and not to her busband’s 
share. 

The Principal Sudder Ameen, in a care- 
ful judgmont, and after visiting the, spot 
himself, found that the families had been 
separate in food and residence, but that no 
proof of regular partition had been adduced 
by the defendant, while, on the other hand, 
the plaintiff had adduced abundant proofs to 
show that the families had been joint in 
estate. The Principal. Sudder Ameen added 
that, when in the village, the’ agent of the 
defendant could npt pvint out to him the 
alleged separate Share *of -the deceased 
husband, = a 

In this view, under the Mitakshara Law 
the suit was decreed to the plaintiff, the 
widow being, of course, declared entitled 
to maintenance. i 

In appeal to the Judges it was merely 
urged that, as the families lived and ate se- ° 
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perately, ‘t'was quite unnecessary to en- 
quire whether a divisign of land had taken 
place or not. The Jadge reviewed the 
precedents for such cases, and decided that 
a division of estate was still required to be 
proved, even though separation as to food 
and ‘residence -was Admitted ; and-so the 
appeal was dismissed. 

Mr. Justice Jackson’ would remand the 
case to the Principal Sudder Ameen for the 
reasons given in*h(s Sepalatadecision. I re- 
‘gret,that I am unable t@concur with him. 

The Principdl Sudder Ameer? has giver 
avery fill and careful decision, and hase! 
actually been to the vilaĝo himself, and 
what mare'he need be required to do, or 
what more is wanting to the decision of 
the case by=us, I am at a loss to conceive. 

Neither can J think the position „sound 
‘that “the presuraptiðn is that, when a Hiv- 
“doo family -1s separate ‘in residence and 
“food, it is also separute in estate.” “The 
Privy Coungil Ruling quoted -seents to me 
to apply to a different state of things al- 
together, ¿. e. where one slfareholder has ac- 
sqhired separate property of his own. The 
contrary presumption, moreover, has been, I 
‘believe, the course of the rulings of our 
-Court, and of the late Sudder Court’; and, not’ 
+o maltiply instances, in a case decided by 
Justices Trevor and Macpherson on the 80th 
-of April 1864, No. 1715 of 1863, those 
learned Judges ruled that “ where vo formal 

“partition of the family estate has taken’ 
“< place, .the family must be considered joint 
“f and undivided, and the suecession descends‘ 
“accordingly, and this, notwithstanding a‘ 
“separation ‘in food and residence.” The 
Judges add, “ we-come to this opiniog, rely- 
“ing not only on texts and precedents, bat 
“also on the very theory of Hindgo Law 
‘“by which the family and the property *held 
“by %it are indissolubly connected, and 
“ the arder of succession is ‘regulated accord- 
“ingly? , j 

` But, in the present case, the first Court has 
found, on full evidence, that there had been 
no division of estate, so that, even if the 
presumption of law had been the other way, 
no error in dew has been committed. Tn- 
appeal to the Judge, nothing was taken up 
but this, namely, what wasnecessary to show 
separation gin a Hindoo family ; and the 
Judge ruled that separation in food and 
residénce was not enough, as the appellant 
‘contended ft "was. > 

% the’ casé has been laid before us, I see 
no reason to think the judgments of the 
lower Courts either judicially defective, or 


a 


legally erroneous. On the contrary they 
seem tome sound and correct in pringiple,', 
and I would, therefore, dismiss the special 
appeal with costs, as we cannot consider any- 
thing but a point. of law. i 

L. S. Jackson, J.—In this cage I concur 
with Mr. Justice Seton-Karr. l 

-It appears to me that the Lower Courgs 
found, as a matter of fact, that the family was 
not separate in estate, and that the special 
appellant, by the form of his contention in 
the Lower Appellate Court, virtually admit- 
ted this to be’so. : i 

I think that, unless there has been a de- 
finitive separation ine estate, indigated by 
separate enjoyment and distinct liabilities, 
the family must-be held joint, and it will 
not establish a separation in estate to show 
that the “different inembers of thy family 
dealt separately with their shares of the 
proceeds, or even that they collected rents 
or profits from different parts of the estate + 
for that might simply result from some 
arrangement made for the general con- 
venience of the family, and would not indi- 
cate any cessation of the joint ‘rights or 
responsibilities. i 

I am, therefore, -of opinion that the widow, 
having failed to show that a separation in 
estate had taken place, cannot be permitted 
to retain possession of her husband’s ehare ; 
and that, therefore, the decision of the Court 
below must be affirmed, and the special 
appeal dismissed with costs. 





» The 5th February 1866, 
Present: 
The Hon'ble W. S. Sefon-Karr and A., G. 
Macpherson, Judges. 
Authority of Vakeel to bind’ his 
client—Vakalutnamah. =~ 
A Case No. 381 of 1865. ` ` 
Regular dppeal from a decision passed by the 
Judge of Beerbhoom, dated the 12th June 
1865. aida ie eye 
Ram Coomar Roy and others (some of thie 
Defendants) Appellants, s 
VEVEUS 3 
The Collector of Beerbhoom and others 
(Plaintiffs) Respondents. 
Baboo Umbicea Churn Banerjee for Appellants. 
Baboos Kishen Kishore Ghose and Juggadanund 
z Mookerjee for Respondents. j 


A vakalutnamak given by a plaintif and couched 
in general terms, - suffices primd facie ‘to authotise 
the vakeel to apply on behalf éf the plaintiff fur leave 
to withdraw from the suit; and in the gbsenco of 


= 





’ s 
1866. | Civil 


THE WPEKLY REPORTER. 


Rulings. 81 


_# 





anytWing to sbow that the vakeel acted contrary to bis 
instructions, or otherwise was guilty of misconduct in 
makirfe the application, the client is bound by the 
act of his vakee). 

Seton-Karr, J.—Tus is in some respechs 
a peculiar appeal. Two suits had been 
‘brought by two separate plaintiffs—Ka- 


Macpherson, J.—The appellant- seeks to 
have it declared that, an order permitting 
him to withdraw from the suit in the 
Lower Court, is not binding upon him, and 
ought to be set aside. His appeal rests on 
the ground that the rder permitting the 


rheenath and Lokenath Roy—for money due¥ withdrawal, was made on the application of 


oan agreement. 
arbitration ; but, for certain irregularities 
end illegalities, the proceedings of the arbitra- 
tors were quashed by the High Court, in an 
elaborate judgment on the 9th of July 1864. ` 

The Judge was then directed to take up the 
case danovo, and he accordingly gave a decree 
to the glaintiff Kasheenatif for the full 
amount of the glaim, Against this decision, 
no defendant has appealed. This appeal is 
preferred under the following circumstances :— 
‘On the very day of the trial, the Appellant, 
who had formerly appeared as -an intervenor 
‘before the arbitrators, but had taken no fur- 
‘ther steps whatever, appeared before the Judge 
by his pleader, Baboo Ashootosh Chatterjee, 
and simply requested that -the case should 
be tried in his presence. On that very same 


-day, his vakeel withdrew, under the permis- 


sion of the Court, according to Section 97 
of Act VITI. 
The appeal is simply preferred on the 
‘ground that the act of the vakeel is not 
binding on the appellart, and that no formal 
petition of withdrawal was filed, and no spe- 
cific permission to withdraw from the suit 
was granted by the appellant-to his vakeel. 

I am of opinion that these pleas constitute 
no ground for our interference. Tho vakal- 
winamah, which we have read, is broad and 
generalin its terms, and empowers the Pleader 
to act and take any steps in the case. The 
withdrawal is not in the nature of a regular 
compromise by razeenumah; and, looking to 
the‘sudden and irregular way in which the 
appellant came before the Cour, and to his as 
sudden withdrawal, I should say that, in this 
particular instance, the client is bownd by the 
acts of his vakeel, especially when nothing 
appears on the face of the proceedings to dis- 
close any bad motive on the valeel’s part, or 
to show that the Lower Court acted impro- 
perly. 

Under any circumstances, the appellant had 
botter have applied for a review. I concur 
with my colleague in opinion that the with- 
drawal shouid be without prejudice to any 
rights which the appellant may have against 
the real plaintiffs. 

I am of opinion tltat we cannot, and ought 
not to interfere, and this appeal is dismissed 


with costs, a 


The cases were referred to | his vakeel orally in Court and without due 


authority. The Lower Court in its judgment 
remarks—' At the request, by written peti- 
“ tion, of the segont plaifitgff, and verbally by 
* the co-plaintiff (thaappellant before us), and 
{ others’ vałeel Baboo Ashootosh Chatterjee, 
á‘ they were permitted by the Court to with- 
“ draw under S@ction 97.” No application 
has ever been made to the Lower Court to set 
aside the order complained of, nor has any 
attempt been made in that or thise Court to 
show, nor is there anything in the record to 
show, that the vakeel hed not full authority 
to apply for the “permission to withdraw. 
The appellant relies simply on the point thag 
the vakalutnamah does not warrant sach an 
application. But, in my opinion} the vakal 
uinamah contgins suficient authority—prima 
Jacie at any rate. Andin the absence of any- 
thing to show that the vakeel acted contrary 
to his instructions, and of any allegation even 
of fraud or misconduct on his part, there is 
Hothing to lead to the conclusion that the 
vakeel acted otherwise than properly and in 
accordance with his instractions. 

Considering, however, the special circam- 
statices of this case, I think the Court may 
interfere in the appellant’s behalf so far as to 
declare distinctly that his right (if aay) to 
the money which is the subject of this suit, 
oy to a share of that money, is not prejudiced 
in any way by the withdrawal. I think him 
entitlet to shis declaration, because, although 
tite Lower Court calls him co-plaintiff, I doubt 
much whether he ever was legally or formally 
made a party to the suitat all. Certaigly, the 
provisions of Section 73 of Act VIII of 1859, 
under which alone he could be added as a 
plaintiff, were not complied with. ' Moreover, 
if, in fact, he was made a co-plaintiff, it is 
-very doubtful whether he ought to have been 
80, more especially at.the very latest stage of 
the case. The whole proceedings, so far as the 
appellant is concerned, have evidently been of 
an irregular and undecided character. Un- 
der the circumstémces, while it is clear to me 
that the appellant is not in a position to claim 
the full relief he seeks, I Would declare that 
any rights he had are not prejudiced by his 
having applied to be made a party tô the suit. 

The appellant must pay all the costs oF the 
appeal, e A 
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“The 31st July 1865. 
Prestnt: 


The Hon’ble W. Morgan and Shumboonath 
Puadit, Judges. 


Evidence (Death-hea Gifts)—Onus 
probandi (Alleged separate acqui- 
sitions by a member of a joint Hin- 
doo Family). 


Case No. Q45 of 1864. 7 


Regular Appeal rom a decision passed 
by Mr. C; Hobhouse, Judge of Midnapore, 
dated the 10th February 864. 


Bipro Pershad Mytee (Defen ant) Appellant, 
i © _ versus 


Kena Dayeg, Mother of Hem Chunder Vayea, 
Minor, (Plaintiff) and others (Defendants) 
e 


Respondents. * a 


Baboos Dwarkanath Mier, Onocool Chun- 
der Mookerjee, and Sreenath Doss for 
Appellant. , - ° 


Baboos Ashootosh Dhur, Hem Chunder Ban- 
erjee, and Mohendro Lal Shome for Re- 
spondents. ° i 

Suit laid at rupees 17,138-6-8. 

The fullest proof is requisite to support a trust which 
is declared by word of mouth by a person at the point 
of death, and is in terms (not clearly indicated) an 
intention on the part of the donor fo deprive his family 
of all substantial enjoyment of his property. Ordinarily, 
in such cases, a further opportunily should not be allowed 
to supply any defects in the evidence adduced at the 


original trial. i 

The burden of proof in cases of alleged separate acqui- 
sitions by a memher of an ‘undivided fami y possesşed 
of jot estate, is on the person who advances such a 
claim, though not to the extent of tracing the ver 
fund with which each purchase was made, from the tint 
of their acquisition in a given year, to the moment when 
they were paid to the seller of the propeytv. Though 
an Important criterion in such cases is ¢o0 consider from 
what source the money comes with which a purchase 
was made, yet there is no rule as to any pdtigular 
mode of proof ; d : 

.Tue*defendants in the suit, Bipro Pershad 
Mytee ond others, are’ the appellants 
here, and: their appeal is from a de- 
cree pronounced by the former Judge of 
Midnapore (Mr. Russell) in, the plaintiffs 
favor, This appeal was partly heard by us 
n December 1864,* when we deemed it neces- 
ary to frame fwo additional issues, and to 
efer them for trial by -the Zillah Court. 
Che finding of the Court, to¥ether with the 
»vidence, hag been returned, and the appeal 
as now been agai heard. - 

The plaintiff in the suit, Kera Dayee and 
ier two unmarried sisters, are the only chil- 
lren Gf Sham Soondur Mytee who, with his 


° * See Weekly Reporter, “Vol. I, p. 341, 





brothers Rammohun and Muddun Molim, 
were the sons of Brindabun-Mytee whotdied 
in 1239 possessed of property in land acquir- 
ed by him at various times, sometimes in 
his own name, and sometimes in the name 
of an idol called “ Janookeebullub? which he 
&stablished. His three sons are now a 
Slram Soondur, the ‘plaintiff’s father, di 
in 1262, Rammohun died in 1263, leaving 
a son, the defendant Bipto Pershad ; and 
Muddun Mohan died in 1268, leaving a son, 
the defendant Debnarain,  ' 

The plaintiff sued as a pauper, on behalf 
of herself, and, it would seem, of ber minor 
son also. She states iher plaint bat her 
father died possessed of selfeacquired pro- 
perty and of his one-third share in the joint 
paternal property ; that she, since her mother’s 
death in 1268, has been excluded #om the 
latter ; that she has obtained, under Act XIX 
of 1841 (the @urator’s Act), an order of Court 
in her favor respecting this property ; and she 
asks for absolute possession of a one-third 
share “of the joint property, Deb Sheba with 
the idols, rent-free lands, &e.” ty 

Bipro Pershad, the principal . defendant, 
alleges, in answer, that hig grandfather 


| devoted the whole of his property to cer- 


tain religious and charitable purposes in the 
name of the idol; that these trustees were 
really declared by his grandfather Smme- 
diately before his death in the presence of 
many persons, including his three sons; and 
that the purport of this declaration was 
(after endowing the idol with his whole 
property y that his eldest son Rammohun, and, > 
after imm, his eldest son, and so on in suc- 
cession, should alone nfanage the property 
(which was to remain always undivided), and 
®onduct the Sheba alone, the joint family 
receiving only from the temple their daily 
food. He furéher claimed in his written - 
statement, a portion of the property specified 
in a schedule as the separately acquired pro- 
perty of his father and of-himself. 

The Zillah Court, on the first hearing of 
the suit, confined itself chiefly to the con- 
sideration of the plaintiff's right to sue*for 
the whole one-third share belonging to her 
‘father, and to obtain a decree authorizing a 
separate collection by her in respect of that 
share ; and the Cpurt’s decision was that the 
plaintiff was entitled to collect in common 
with the defendants, but not separately ; and 
that she had also some right in the manage- 
‘ment of the Deb Sheba ; 4nd further, that the 
order, which the plaintiff had obtained under 
Act X[X of 1841, entitled’her to a decree in 
this suit for the one-third hey two sisters’ rightg | 
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beifg recognized but left for enforcement 


'agnipst her (if necessary) ina future suit. 
It was rather taken for granted, than decided, 
that the property, though subject to sote 
religious, trust, was still joint family proper ty 
which all she members had a right to enjoy 
for their own benefit. 


Ñ We thought, when this decision was be- 


fore us in appeal, that distinct issues should 


be framed regarding (1st) the alleged sepa- 
rate acquisitions,of Bipro Pershad and his 
and (2ndly) the existence of the 
those 
rst against the 
defendan, negativing any ‘separate acqui- 
sition by himgor by his father; the other 
the 
substan“ 
The result of the 


father ; 
alleged religious endowment ; 
issues have been found, the 


and 


in hig favor, that is, establishing 
existence of the © endowment 
tially ay alleged by him. 
suit will be, if these fiudings stand, that, 
although the true character of the pretended 
separate acquisitions may have been ascer- 
tained (that is, that they belong to the en- 
dowment), yet the plaintiff’ rights and the 
rights of the whole joint family are reduced 
to receiving their daily food (the “cheeda”) 
from the temple, the ‘members living at 
their own separate cost in the matter of mar- 
riages, shrads, clothing, &c. z 

The endowment, whatever may be its 
precis® nature and extent, was established 
ou its present footing without a writing 
of the founder Brindabun on the day of his 
death. That it was in fact then formally 
established by him is, we think, sufficiently 
proved, and it is also shown that for many 
years previously the idol existed, awd that 
lands were acquiredeand held by Brindabun 
in its name, aud that the expenses of the 
ceremonies, charities, &c., were defrayed 
from the rents of these Jands. His inten- 
tions must be mainly gathered from the 
various accounts given by the witnesses, of 
his last instructions. The views hich his 
sous took of the matter during their several 
lives may also be important, they being 
persons who knew their father’s intentions, 
ands who, | presumably, acted in. conformity 
to them, though, as to this evidence, it must 
be borne in mind that they may in their 
conduct have disregarded his directions or 
mistaken their own Tights: . 

The evidence. appears to show generally 
the time and the mode in which the several 
properties, which are the subject of the 
alleged endowment and of this dispute, were 
acquired. 

The chief part of the property was pur- 
chased at ergal times by Brindabun. 
e è 













These purchases were frequebtly made in 
the idol’s name. . The dates of these sever- 
al acquisitions range from about the year 
1214 to the year 1239. 

During Brindabun’s life-time his eldest sou 
Rammohun acquired} some ‘lands, partly 
in his own name, and partly in the name of 
his son. Rammohun,: after his father’s 
death, made several further acquisitions. 
Since Rammohun’s death, Bipro Pershad has, 
at varidis times, also purchased lands. 
These purchase-deegs have in many instances, 


Rbut not always, been registered. 


Of allthe proper ty thus acquired, the chief 
part is that which Brindabun possessed at 
his death. After their father’s death, the 
three brothers lived, and their descendants 
still continud to live, as-a joint Mmily. 

The- plaintiff's father, Sham Soondur, is 
shown to have taken His part in the manage- 
ment of the property, the accounts of which 
were kept (at least as to a considerable por- 
tion) inthe idol’s name. The office of she- 
batt was borne pursuant to the supposed 
directions of Brindabun, first by his eldest 
son Rammohun, and afterwar ds Sy Ram- 
mohun’s eldest son Bipro Pershad. We think 
it is established that both Rammohun and 
Bipro Pershad had profitable employment as 
agents to.collect, or as managers of certain pro- 
perties belonging to minors and neighbouring 
zemindars ; und that, by such means, each of 
them may have acquired money by his own 
exertious and without the aid of other mem- 
bers of the family, or of the family funds. 

The evidence adduced upon the trial of 
the first issue, concerning the alleged endow- 
ments, is, in several important particulars, 
consiséent, ind appears to be entitled to credit. 
Many witnesSes speak to the words used by 
Brindabun to express his intentions respect- 
ing the dedication of his property to, religi- 
ous and charitable purposes, and that the 
management should be solely in the hands 
of the eldest male representative of the fami- 
ly. That portion of the plaintiff's case, 
which'asks for the possession and control or 
management of one-third of the property 
and of the sheba, is, we think, disposed of 
by this evidence. Whether the fair result 
of their evidence is further to establish that 
Brindabun dediditted his whole property ab- 
solutely and entirely to the idel’s use and 
for purposes of charity, e&cluding his family 
from all beyond a daily allowance of rice 
from the temple, is more doubtful. ` The evi- 
dence of two witnesses, Kalikeenkur Mallick, 
a neighbouring talookdar, and Goorooper- 
sad BHEEES the purohit “Of the family, has 
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been much relied on. The former, who was a application of the net proceeds of the pro- 


mohurrir in .Rammohfin’s time, deposes to 
Brindabun having declared, on the day refer- 
red to in the presence of his relatives and 
neighbours, that he had dedicated or given 
all his property to thefdol, and that his desire 
was that the eldest son for the time being 
should be the shebait and kurta, and that the 
family should not separate or dispute con- 
cerning shares, bug Maat the younger brothers 
should receive prosaud from the temple. 
Gooroopersad Misree, the purohit, says that, 
on the day of Brindabun’s death, there wa 
a talk of the Deb Sheba ;$that Brindabun 
said he made Rammohun his eldest son the 
målik, and conferred on him the charge of 
the worship of the thakoor, and desired his 
other sons not to oppose Rammohun, but to 
continue to live as, they had previously 
done, receiving the cheeda from the temple. 
This witness states, if cross-examination, 
that no provision was made for the families 
of the three’ and that, so long as the three 
lived, they were in oneefamily. Several 
other witnesses give evidence to the same 
effect, stating that the whole property and 
Proceeds were given to Deb and Ateet She- 
ba by Brindabun, who directed that the pro- 
perty should not be divided, and that his 
sous should not receive any parts or shares. - 
In support of the defendant Bipro Per- 
shad’s allegation, that his grandfathér’s in- 
tention was to devote his property absolutely 
and exclusively to Deb and Ateet Sheba, 
evidence is given by the same persons of the 
application of the net proceeds to those pur- 
poses. ° 
The net income thus expended is vari- 
ously stated at from 4,000 to 6$000ttpees 
yearly. 
the disposition thus orally made by Brinda- 
bun af hig property on his death-bed, it is, 
we think, important to see how the proceeds 
of the property, which is the subject of the 
gift, had been dealt with by him, and how 


they were subsequently applied by his de- 


scendants in fulfilment of his injunctions. It 
is probable that Brindabun contemplated a 
scale of expenditure on the idol, &c. by his 
sons not unliké or less than that which he 
had himself followed. A yitness, Radamo- 
hun Ghose, states that Britdabun prepared a 
list of the e&kpenditure on the idol’s account. 
If any. such list exists, it was not produced, 
nor werg any written accounts of the ex- 
pendyure offered in evidence. We have, 
therefore, at present’ nothing but oral evi- 
dence af a vagueeand general _Kind to sup- 
fort the defendant’s assertion as to the 








































In order to ascertain the nature of 


perty. We shall not now advert more *fally 
tg the evidence. But we may obsèrve that 
the certificate applied for and obtained after 
Brindabun’s death appears to have been: 
granted to his three sons ; that dil three im 
‘different capacities would seem to hage 
shared in the management of the movad ; 
and that each of them, by some means, Was- 
“able to establish, if the evidence is correct,. 
Some, separate business. *When the trust 

itself is one declared by word of mouth by a 

person at the point of death, and is in terms 

(by no means clearly indicated) an_infention 

on the part of the donor to deprive Bis family 

of all substantial enjoyment of his property, 

the Court may fairly require the fullest proof’ 
in supporé of such a trust. It cannot be 

said that the defendant has gifin such 
‘proof hitherto, and, in an ordinary case, we 
should not be disposed to allow a further 
opportunity of supplying any defects in the: 
evidence. But, in the present suit, the de-- 
fendant has perhaps been somewhat misled: 
by the form of the plaintiff's suit. 

The plaintiff in her plaint ignores any 
religious trust whatever, and asks for pos~ 
session of a share of the property. In the 
progress of the suit, the existence of ar 
endowment has beeneascertained ; and it is 
not until a late stage of the suit that the 
question, as to the exact extent of the 
endowment, has formally arisen. We think 
that an opportunity should even now be 
given to the defendant’ Bipro Pershad and 
those inthe same interests, to produce any 
evidente other than oral, which may be in 
their power to show the actual account of 
expenditure in Deb and Ateet. Sheba 
during Brindabun’s time, and, subsequently, 
during the time of Bipro Pershad and tis: 
father, and especially the written account 
(if any exist) of such expenditure. We 
shall not finally decide the appeal until the 
evidence {if any such can be adduced) has 
been given. 

With respect to the second issue concern- 
ing the alleged separate acquisitions’ of 
Bipro Pershad and his father, it is said that 
the Court appears to have been under some 
misapprehensions as to the amount in value 
of these acqifisiions relating to the value 
of the other property. The Court ‘speaks of 
the list as a “‘ specification of a very great deal 
of property, talooks and akheraj”? and also 
“of the acquisition of large and valuable 
estates.” The lands thus claimed are stated 
to beeabout 80 beegahs of lakheraj and 
! several portions of talooks, the aggregate, 
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suddęr jumma of such portions amounting 
to 600 rupees. Whatever the value of the 
property, the Court rightly held, secing 
that Bipro Pershad and his father were 
members’ of a joint family having the 
management and control of the joint pro- 
party, that Bipro Pershad was bound to 
prove his allegation that the lands claim- 
ed by him had been acquired by his 
father and himself by means of their 
own separate funds and on their own 
account. : 


The’ appellant objected, and we think 
justly, to that part of the judgment in which 
the Court states, in the following terms, the 
extent of proof incumbent on him :—“ The 
Court holds that it has a right torequire from 
Bipro Pe®shad the clearest and most un- 
mistakeable proofs, first, that in such and 
such years, he and his father, by such and 
such means, acquired such and such private 
funds; and secondly, that it was out of 
these very funds that the alleged self- 
acquired estates in dispute were, from 
time to time, acquired.” The burden of 
proof, in eases of alleged separate acquisi- 
tions by a member of an undivided family 
possessed of joint estate, is upon the 
person „who advancesesuch a claim. But 
he may fairly, we think, be deemed to 
have sufficiently acquitted himself of it 
by evidence falling far short of that requir- 
ed by the Court below, which would 
impose upon Bipro Pershad the task of 
tracing the “very fund” with which each 
purchase of his father and himself had 
been made from the? time of their having 
been acquiredin a given year to the mo- 
ment when they were paid to the seller of 
the property. 

It has been stated in several decisions that 
the mere purchase of property in the name 
of one member of a joint family, ‘and the 
‘taking receipts in his name, are insufficient 
to support a claim by that person to an exclu- 
sive right of property ; for they are as con- 
sistent with the notion that the property 
belongs to the joint family, as that itis sepa- 
rate. Acts of ownership openly exercised by, 
or on behalf of, the individual member with- 
in the knowledge of the otlter members of 
the joint family, and assented to or not op- 
posed by them, may pe equally equivocal ; 
for the acts may be of such a description as 
are beneficial to the joint estate, or necessary 
for its protection. . But when the acts of 
ownership amount to assertions of *sole 
° è 
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ownership in exclusiog of all joint rights or 
interest in others, and are of a kind benefi- 
cial-to the individual members alone, the 
acquiescence of the other members, unless 
clearly explained, is af strong admission in 
support of the separate and exclusive right, 
whether it may arise from purchase or parti- 
tion. An important criterion in cases of 
alleged separate acquisition (by private funds) 
has been mid toe be’to cossider from what 
source the money conses with which the pur- 
ase was mide. But norule is stated as to 
ny particular wode of proof in such cases, 
If A, being athember of a joint Hindoo 
family, is shown to have @ separate employ- 
ment yielding him a given income, and he 
buys land in his own name at Mprice not 
wholly out of proportion to the sum which 
his own separate incom@may fairly be sup- 
posed to place at hig command, the deed 
being registered, and the land held openly 
by him as*his own exclusive property, and 
the proceeds applied to his own use without ° 
the interference df other members of the 


joint family, it might, we think, bë fairly 


deduced from these facts, if established to 
the Court’s satisfaction, that the land was 
A’s separately acquired estate, although no 
proof was forthcoming to show that the 
very money separately acquired was that 
which was afterwards paid to the vendor. 
In the present case it would scarcely be possi- 
ble for Bipro Pershad to adduce such proof 
with respect to his father’s acquisitions iu 
former years ; and we concur that in no case 
can it be stated (without regard to peculiar 
ciréumstances) that the Court is bound to 
requirg proof of the strict kind stated by 
ghee Court Belew, before coming to a con- 
clusion jn favor of the alleged separate 
acquisition. 

But while rejecting the Judge’s "rule 
as unfair to Bipro Pershad, we still have 
to determine, according to what we under- 
stand to be the established tests, whe- 
ther he has established his case of separate 
acquisition from private funds, 

There is evidence of some weight on both 
sides. Bipro Pershad and his “father had se- 
parate means of acquisition, and may have 
acquired lands in their own names ; but they 
were the managing members of a jeint Hin- 
doo family, all being together under injune- 
tions from their father concerning the’ es- 
tate left by him, and the mode if "which it 
should be used. On one occasion, ht least, iis 
shown that apart of the alleged self-acquired 
estate was mortgaged wilh ‘other property . 
Be 
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to securepjoney borrowed to pay the Govern- The 5th February 1866. _ 8 

ment Revenue on thg property which had Present : ’ 


come from Brindabun. 
the proceeds of the self-acquired property 
were applied is not shown. Although ac- 
counts ef the collectipns have been put in, we 
think it important that, the written accounts 
(if any exist) of the application of the rents 
of this property, should be produced before 
we pronounce any final opinion on this 
issue, - 0 ar ees 

The plaintiff furnished a list of the names 
of certain witnesses whom sh® desired 


Bummon and examine, in orger to show tha 


the property claimed by hef wás joint family 
property ; but, these witnesses were not sum- 
moned, the Court not being satisfied, after 
taking tt evidence of the plaintiff’s hus- 
band and of the manager of the suit, that the 
witnesses were material. Neither of those 
, two persons had any certain knowledge from 
A conversation with the persons whose attend- 
ance was desired, that the latter. could give 
e material evidence concerning any of the mat- 
ters át issues. They appeat’to be persons livin 
+ in theieighbourhood. One is describéd as a 
pundit of Brindabun, another as the koberaj 
who attended him, another as a talookdar, 
another as a mohurrir of the family, &c. 
It is probable that these persons have some 
knowledge of the mattérs in question. 
_ the plaintiff or her advisers conceive that 
their evidence is material, they should 
be duly summoned, and their evidence 
heard. 
, The record will be transmitted to the 
Lower Court, in order that the additional 
evidence, which we Have indicated, may’ be 
given. Itis needless further to defipe the 


points to which the evidence Ís to be wre | 


fined. It has already been stated phat the 
defendant Bipro Pershad and others Should 
be permitted to produce and prove «ich 
written accounts and books and papers as 
they may be able to produce, to show the 
applications of the proceeds of the trust 
property ; and that Bipro Pershad may fur- 
ther be allowed to give the like evidence as 
to the expenditure of the proceeds of the 
alleged self-ad¢quired property of himself and 
his father. ‘The evidence of the plaintiff's 
‘witness, mentioned in thasissim morasee, and 
marked with a cross, should also be fully 
heard. ‘The wholé of the evidence, together 
with the opinion and finding of the Court, 
should» then be transmitted to this Court. 
Othe return of the record here, both parties 
may, within two weeks, file such objections 
> :8thty may thihk fit, e ` : 


The mode in which | 


If 
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The Hon'ble C. Steer, L. S. Jackson, and 
Shumboonath Pundit, Judges. 


Right of action (by Endorser of dis- 
honored Hoondee). 


Case No. 1170 of 1865. l. 


Special Appeal from a decision passed by the 
Judge of Shahabad, dated the 8th February 
1865, reversing a decision passed by the 
Sudder Ameen of that District, dated the 
8th Julg 1864. / 


Byjnath Sahoo ang others (Plainfiffs) ' 
Appellants, : 
versus À 
Racharamp and others (Defendants) Respond- 
ents. 2 : 


Mr. R. T. Allan and Baboo Mohesh Chunder 
Chowdry for Appellants. 


. Mr. C. Gregory for Respondents. 
HELD by the majority of the Court (Steer, J. dissent- 


£ | ing) that, when a boondee returns dishonored to the 


hands of the endorser, he may sue the drawer upon it, 
and, if it appears that he is the lawful holder, may re- 
cover. g 


Shumboonath Pundit, J.—TaE ‘case of the 
special appellant, as understood by both 
the Courts, is that the plaintiff purchased; 
from the defendant’s firm at Junge@pore, a - 
hoondee in his favor; that it was payable by 
the firm of the defendants at Benares; that 
he sold the hoondee to two persons to whom 
it was endorsed by him ; that the defendants’ 
firm at‘Benares having refused to accept or 
pay ‘the hoondee on presentation, it was 
returned to the plaintiff by the said purcha- 
sers ; and so the plaintiff, filing the same, sues 
the defendants for the value paid by him. 
Itis further said by the special appellant 
that the salę by him to those two persons to 
whom the hoondee is endorsed was without a 
consideration. The first Court thought it, 
was imrhaterial to enquire whether. the plaint-. 
iff had received any consideration or not 
from the said purchasers, and for this reason’ 
did not write much upon the issue famed 
for this matter. : 

The Lower Appellate Court said there is no 
proof that no consideration was received by 
the sale of ¢he hoondee, and held that the 
plaintiff having sold the bill to others has no 
right to sue upon it. . Ta 

It appears to me Nat the plaintiff has a 
right to sue, if he sucœeds in establishing, as 
hé asserts, that the hoondee was returned to 
him by thé purchasers. e It is really imma- 
teria? whether the purchasers had or had not 
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paid him a consideration, because, even if they 
had, they have a right to return the hoondee 
to the plaintiff on its n@ being accepted, anel 
they may sue the spectat appellant for money 
paid by them. Whether they*also could or 
could not ste the defendants is another ques- 

n. Their right, however, to-return cannot 
bë denied, and if they réjurn it to the plaint- 
iff, he acquires a right tò sue the defendants. 
Whether the said purchases had or had not 
returned the hoondee to the plaintiff is a fact 
not enquired into by the Lower Appellate 
Court. The Court of first instance perhaps 
thought that the fact of its preduction by the 
plaintiff, Was a primd facie proof of its return 
to him by the corded purchasers. 


Itis not fair to dismiss the claim of the 
plaintiff causo there is no endorsement in 
favor of the plaintiff by the alleged purcha- 
sers. The absence of such an endorsement 
may perhaps be. explained by the special 
appellant, if he is allowed an opportunity to 
prove that the sale was without a considera 
tion. I should think the plaintiff could 
have himself erased the endorsement and then 
sue the defendants. The want of this erasure, 
or the non-existence of a formal re-endorse- 
ment, cannot injure the actual rights of the 
plaintiff. The Lower Appellate Court should 

_ have, insa case like this, allowed the plaintiff 
either to erase at his own risk the endorse- 
ment, or call upon him to prove in the best 
manner possible that the hoondee had been 
returned to him by the purchasers, and that 
they had no longer any desire to sue upon the 
same. The Court should have, while §rying 
this issue, given full gveight to the effects ot 
the fact of the production of the deed by the 
special appellant. It might.have also ordered 
the said purchasers to be made defendants or 
summon them as witnesses to state whatever 
they may have to urge on this? matter. It 
was not proper to dismiss the case of. thé 
plaintiff altogether upon the ground that the 
‘plaintiff had no ground of action. If at all 
necessary, it may allow the special appellant 
to prove that the sale was without a consider- 
ation. I would remand the case to the Lower 
Appellate Court to re-try the case with rofer- 
ence to the above remarks. 


Steer, J—A obtains an order from B for a 
sum of money to be paid to him by A’s firm 
at Benares. Æ makes the order payable to C. 
Cis unable to realize tfe order, as B’s firm 
at Benares refuses to h®uor it. 

- A then, with the order still standing 
endorsed to C, sues B for the sum for which 
he granted the order fo £ $ 


The Judge has decided that A’ ha’ no right 
of action, as he endorsed the order to C, and 
no authority is shown from C to 4 whereby 
the latter is in a position to sue on the order.’ 

Is this, or is this not a legal decision ? This 
is all we have to look tf. It is no concern of 
ours, sitting as we are, merely to try the case 
on a law point, to say that the Judgo should 
have made C a defendant, or have given dA 
an opportunity of proving, that the endorse- 
ment by him in favor of Cfwas without con- 
sideration, and that G@returned him the order. 

has come into Court, demanding - payment 

an order the zight to which he has parted 
with to C, and hé gives no evidence to show 
how in the face of this fact he has become 
entitled to-sue to recover the amount of the 
order. It is got our province, tting in 
special. appealy to help suitors out of the 
difficulfies ogegsioned by ¢heir’own laches, nor 
can we under any proyision of Act VIII hold 
that in this case thefe is any legal ground 
for a remand. In this view I would uphold 
the decision which, as the case stood at the e 
time of trial, was*conformable to law, and 
therefore not open to special appeal. œ 

Jackson, J—Tv this case I concur with Mr, 
Justice Shumboonath Pundit. 

The Judge hearing the first appeal appears- 
to me to have thrown out the plaintiff’s suit 
upon, a technical ground, which was not even 
urged in the written grounds of appeal, the 
defendant’s main contention being that he 
never made the hoondee. 

When, in circumstances like those’ of the 
present case, we find the hoondee to have 
returned into the hands of the endorser who 
suc upon it, and when there is no suggestion 
that he has got it by other than fair means, 

think the Court will readily believe that it 
nas lawfully come into his hands, and that 
he is really the person interested. 

In this case tbere wasa witness callod to 
show what the character of the transfer 
meant by the word becha was, and though 
his evidence, as it readsin the papers before 
us, is nat very explicit, it appears to have 
satisfied the Principal Sudder Ameen that the 
endorsees were merely agents for the 
plaintiff. . 

In my opinion, the Judge “should have 
enquired whether the fact was so, and if, on the 
evidence as it stands, he saw any reason to 
doubt, the witness who ‘apparently had full 
knowledge, ought to have been re-called and 
further examined upon the point., , r 

I am, therefore, of opinion that, the decision 
of the Lower Appellate Court should be re- 
versed, and that the case should be remitted 
with directions to enquire, first, whether the ° 
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plaintiff hag actually parted with his interest 

in the hoondee; and secondly, whether the 

defendant is liable upon it or not. < 

The Tth ; February 1866. 

2? Prbsent: 

Thé Hon’ble Sir Barnes Péacock, Kt., Chief 

Justice, and the Hon’ble H. V. Bay y, 

-rJ. P. Norman, Shumboonath Pundit, 

“and G. Campbel, Judges. 

Regulation XVII. 4806 (Commence- 
ment of operation of)—Onus pro, 
bandi—Redemption of Mortgage. 

Case No. 1990 of 1865. ; 


Special Appeal from a decision passed by 

. Moulvie Itrut Hossein, Principal Sudder 
Ameefof Sarun, dated Ke 28th April 
1865, reversing a decisiontof Moulvie 
Syud Mahomed Furreedo en Khan, 
Sudder Ameen of t tet, dated the 
14th July 1863.. > 


Surreefoonnissa (one of the Defendants) 
. Appellang, 
e VETSUS . 
Sheik Enayet Hossein (Plaintiff) Respond- 
i ent, 


Messrs. RE. Twidale and C. Gregory for 
Appellant, 


Baboo. Gopal Lal Mitter for Respondent. 


Regulation XVIL 1806 took effect, not from the 
date on which it was passed by the Governor-General in 
Council, namely, 11th September 1806, but from the date 
of its promulgation, - : 

Suit in 1863 for the redemption of certain pro- 
perty in Zillah Sarun conveyed to the defendant by 
a deed of conditional sale in 1801, the day of Wy- 
ment on failure of which the sale 


absolute, beirg the 28th September 1806. HELD that the 
onus of showing that the Regulation was@rom@lgated in 


Sarun prior to the 28th September, I¢y on the plaistife 


who sued for redemption; and that, as he had failed 
to give such evidence, hjs suit must be dismisSede 
Tar defendant in this case-is the special 
appellant. The suit was brought by the 
plaintiff to redeem a mortgage of lands in 
Sarun. The mortgage was dated on a day 
corresponding with 30th November 1801, 
and the mortgage-money was payable on a 
day corresponding with the 28th September 
1806 ; if not paid, the property was to vest 
. absolutely on the mortgagee without foreclo- 
‘sure. The suit was commenced on 31st 
December, 1861. The defendant admitted 
that he had not foreclosed, but stated that 
Regulation XVII of 1806 was promul- 
gated ip Sarun on 7th January 1807, and 
cogsequently that the money became due 
before the Regulation was promulgated. The 
p Principal Sudder Ameen, on the 28ih De- 
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cember 1863, found thet the Regulation Was ° 
promulgated on 7tl.%anuary 1807,, and 
dismissed the plaint#is;isuit. Afterwards, 
a review, he- gave j ient for the plaintiff, 
upon the ground thatthe Regulation came 
into force on 11th Seftember 1806. 

The case is veryg#clear, The Principal 
Sudder Ameen, in hi§'first decision, held the 
Regulation XVII of¢806 was promulgated in 
Sarun on the 7t}tf January 1807, and he 
dismissed the plti s suit. That ‘decision 
was correct if thie Regulation was promul- 
gated as he staged,’ and had not been pro- 
mulgated prior/tathe 28th September , 1806. 
Unfortunately,*in another case, spegjal appeal 
No. 2418 of 1863, decided.on 27th April 1864, 
Sheikh Bux Hossein and others, appellants, ` 
vs. Beebee Fuzloonissa and others, respond- 
ents, whith came before a Divisign Court, 
the attention of the Judges was sof called to 
the following words in Section 1 of the 
Regulation :— The following rules have 
“ been enacted to be in force throughout ‘the, 
“ whole of the provinces subject to the 
“ immediate Government of the Presidency 
“of Fort William, from the date of their 
“ promulgation ; ° and they held that the 
Regulation took effect from the date on- 
which it was passed by the Governor- 
General in Council, viz. llth September 
1806. The decision? was passed under a 
mistake, and cannot be upheld by the Full 
Bench. But the Principal Sudder Ameen, 
acting upon that judgment, granted a review, 
and reversed his first decision. 

Now, the Principal Sudder Ameen must 
have heen either right or wrong in finding 
that the Regulation yas promulgated in 
Sarun on 7th January 1807, acting upon the 
statement of the Judge of the Zillah in an- 
other case between other’ parties. If: he 
was right, the Act was promulgated after 
28th September 1806. If wrong, there 










Was no evidence that it was promulgated at 


an earliér date. The onus of showing that 
it was so promulgated, rested on the plaint-° 
iff; and as he gave no evidence upon the 
subject, he was not entitled to a decree. 
There is a strong presumption against the’ 
plaintiff arising from the fact of his not 
having brought the suit for nearly 60 years 
after the 28th September 1806. 

We think there are no grounds for re-' 
manding the case as we are asked to do. 
The decision on reviggy must be reversed, 
aud we decree that th@ plaintiff’s claim be 
dismissed with all costs in the Lower Courts, 

costs of this appeal with usual 
interést. . 


e°* . . 
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i The 7th February 1866. 


. Présent: ° 


The Hon’ble C. B. Trevor and F. A. 
\ Glover, Judges. 


Section 170 Act VIII of 1859—Re- 
fusal of party to appear as a Wit- 
ness. z 


Gase No. 2788 of 1865. 


Special * Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 12th August 1865, reversing a 
decision passed by the Additional Sudder 
Moonsiff of that District, dated the Lst 
June 1864. 


Gopal Lal Bose and others (Plaintiffs) 
Appellants, 


VETSUS 


Kaleenath Mookerjee and others 
(Defendants) Respondents. 


' Baboo Nil Madhub Bose for Appellants. 


Baboo Kishen Succa Mookerjée for 
Respondents. 


Section 170 Act VIII of 1859 is discretionary. Under 
it the first Court may decide against a defendant on the 
ground of his failure to appear, even without going 
into the plaintiff's evidence ; and the Lower Appellate 
Court is equally within the law in going intg the whole 
e case on its merits. 


Tuer point taken in special appeal is that 
. the ePrincipal Sudder Ameen was wrong in 
looking at the defendant's evidence, and 
should have decided his case, as the first 
Court did, under Section of 170 Act VIII of 
1859, on the plaintiffs evidence alone. 


It appears that the defendant was sum- 
moned to give evidgnee but neglocted to 
attend. The Moon#ff, therefore, refused to 
look into the evidence of his witnesses, and 
decided the case solely on the proof adduced 
by the plaintiff. Tho Principal Sudder 






Ameen, however, went into the ’whole case 


aud held that the evidence preponderated in 
favor of the defendant. 


We see no reason to interfere with his 
decision. Section 179 of Act VIII gives 
the Civil Court a discfetion either to pass 


judgment against a defendant refusing or 


failing to appear as a witness, or to pass 
such other order in tla to the suit as 
the Courtsmay geer prdper. There was no 
reason, therefore, why the Appellate Court 
hould not kave-looked into all the evidence, 
f it considered that the most proper course. , 
The words of the Section are permissive 
and not peremptory, and under them both 
Courts were acting legally in doing what 
they have done. The Moonsiff would have 
been justified in deciding against the special 
respofident on the groumd of his failure to 
appear, even withogt going into the plaint- 
iff's evidence, and the Principal Sudder 
Ameen was equally within the law in going 
into the whole case on its merits, ty Se 


We dismiss the’ special appeal with costs. 


The 7th February 1866. 
Present: 


The Hon’ble W. S. Seton-Karr and A. G, 
Macpherson, Judges. 


Review of Judgment (No appeal from 
° order rejecting or granting), 


°* (aso No. 1881 of 1865. 


Spesial Appeal from a decision passed by 
the Officiating Second Principal Sudder 
Ameen of the 24-Pergunnahs, dated the 
6th April 1865, affirming a decision 
passed by the Moonsiff of Manichtollah, 
dated the 28th February 1862. 


Radhakant Bhuttacharjee (Plaintiff) Appel- 
e, lant, 
VETSUS , 
Kishen Pershad Chuckerbutty and others 
(Defendants) Respondents. @ 


Baboo Khetturnath Bose for Appellant. , 
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Baboo ‘Hem Chunder Banerjee for 
Respondents. 


The High Court cannot interfere with a review granted 
bya Lowet Court. Undef Section 378 Act VIII of 
1859 an order for rejecting or granting a review is final 
and not open to appeal. 


As regard the firẹ poipt urged, we cannot 
interfere with the’ review ranted by the 
Lower Court. An order, Whether for rejecting 
an application for review, or for granting 
review, is by Section 378,0f Act VIII o 
1859 final, and not open to appeal. More- 
over, in the present instance, we may observe 


that the review appears to have been rightly |” 


granted. 

The next point raised is purely “dhe of 
‘ evidence, that due weight has not been given 
to’ certain papers, which is no ground for 
special appeal. . 
e Then it is said that a decree made in 
certain resumption procecflings proves the 
plaintifi*s right to possession. But, in the 
present suit, it is the fact of possession, not 
the right to it, that is in issue; and the 
respondents in this suit were no parties to 
the prior proceedings, and are in no way 
bound by them. 


The appeal is dismissed with costs. : 





The 7th February 1866. . 


e 
} Present: 


The Hon'ble C. B. Trevor» and E Ae. 
Glover, Judges. ° 


Reb judicata—Ijmalee property 
(Mode of enjoyment of). 


Case No. 2666 of 1865. 

Special Appeal from a decision passed by 

the Principal Sudder Ameen of Hooghly, 
dated the 22nd August 1865, reversing 

. „a decision passed by the Moonsiff’ of 
Jehanabad, dated the 2Qth March 1865. 


Romesh Chunder, Bhuttacharjee and others 
(Defendants) Appellants, 
q 2 ee 


versus 


Soorjo, Coomar Bhuttacharjee and another 
.- (Plaintiffs) Respondents. 







Baboos Tara Prosunno~ Mookerjee and, Vit . 


Madhub Bose for Appellants. 


e 
Baboo Bama Churn Banerjee for 
* Respondents. ° S 


A suit cannot be maintained for a declaration of $ 
plaintiff's right to occupy one-half of a Ghundee Mund 
for ‘pooja purposes, to a joint right in which he had 
been previously declared tg be entitled. If, m the for- 
mer suit, the plaintiff failed to obtain a separate share of 
the Chundee Mundul, his present auitis barred by Sec- 
tion 2 Act VIII of +859. But regarding it‘as a means 
of obtaining from.the Court an order as to the mode 
in which an ijmalee right should be exercised, it was 
held that the, mode of enjoyment of ijmalee property 
is a matter for privéte arranggment and not for judicial 
determination. 7 


e 
Prainrirr sued for a declaration of his 
right to ogcupy one-half of aChundee Mundut 
for pooja purposes, to a joint rightga which 


he had been previously declared to be. 


-entitled. 


The defendant plended that the present, 
is an attempt to reverse a previous decision’ 


passed in a suit in which plaintiff claimed a 
separate share of the Chundee Hundul, but 
in which the Courts declared him entitled 
to a joint possession of it ; that consequently 
it should, under Section 2 of Act VIII of 
1859, be dismissed as a res adjudicata. 

The first Court dismissed plaintiff's claim, 
being of opinion that it was a res adjutlicaéta. 
The Principal Sudder Ameen gave plaintiff 
a decree, adjudging to him the enjoyment of 
one-half of: the Chundee Mundul. 

Defendant now appeals specially on the 
ground taken below, and we have no hesi- 


tation in saying that, in whatever view the: 


present suit is regarde@, it cannot be suc- 
cessful. . Looking at it as an attempt under 


different words to obtain what was refused to: 
plaintiff in the first case, itis clearly not mgin- . 


trainable undem Section 2 of Act VIII of 1859; 
“but regarding it as a means of obtaining 
from the Hourt an order as to the mode in 
which an ijmalee right should be exercised, 
it is equally untenable. The mode of en- 


[VoL V. 


joyment of %jmalee property is a matter for - 


private arrangement, and not for judscial 
determination. The right having -been 
declared a joint one by the Courts, the par- 
ticular mode of its enjoyment must: be left 
to the parties themselves, there being no rule 
of law by which that enjoyment may be regu- 
lated, save and except the general one that 
joint owners must ocdipy jointly. Under 
this view, we reversë the order of the 
Principal Sudder Ameen, and, reviving the 
order of the first Court, decree this special’ 


appeal with costs. ° 
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The 7th February 1866. portion of his mål lands. It íp hot at all 

‘ necessary in this casesto try the validity of 


Present : 
= ` 


The Hon’ble H. V. Bayley and Shumboonath 
` Pundit, Judges. 


Wectment of Lakherajdar—Onus pro- 
bandi. 


A Case No. 2844 of 1865. . 


Special Appeal from a decision passed by 
the Judge of West Burdwan, duted the 
22nd December 1864, reversing a deci- 
sion patsed by the Sudder Ameen of that 
District, dated the 21st December 1860. 


Oottum Churn Dutt and others (Plaintiffs) 
° Appellants, 


versus 
Ram Lal Dan and others (Defendants) 
Respondents. 


Baboo Kalee Prosunno Dutt for Appellants. 


Baboos Mohesh Chunder Chowdhry and 
Bhowanee Churn Dutt for Respondents. 


In a suit for possession of land from which the plaint- 
iff has beén dispossessed by the defendant, if the de- 
fendaus admits the plaintiffs possession as lakherajdar 
upto the time of dispossession, and justifies his pro- 
ceedings by pleading that the lakheraj was created 
subsequent to 1790, and that the land is part of his mál 
land, it is not necessary to try the plaintiffs title, but 
the onus is on the defendant to prove his allegation, 


Tue defendant admits that the plaintiff, 
special appellant, was in possession of the 
lands in dispute as a lakherajdar until the 
defendants dispossessed him, and justifies his 
proceedings by pleading that the lakheraj 
was a creation of a period sifbsequent to 
1790. The order of remand by this Court 
was not intended to settle any quéstion of 
‘onus between the parties so as to fix who 
had to prove his allegations regarding the 

- time of the creation of the tenure. The 
Court below, having simply on the ground of 
the fact that the special appellant was hold- 
ing as a lukherajdar, decreed the case in 
favor of the plaintiff, this Court, remand- 
ing the case, brought it to tire notice of the 
Court below that the plaintiff cau only recover 
on its being proved thgt the tenure existed 
before 1790 as lakherg. 

The primé facie case of the plaintiff is 
admitted by the respondent, and it is for him 
to prove his allegation that the lands fre a 


Å ` 


the title of the plaintiff (Vide Sudder 
Dewauny Adawlut Decision, 15th April 
1861, Loch and Steer, J, d.). Plaintiff 
simply puts the defendynt to the probf of the 
justification that is pleaded by the latter. 
We accordingly decree the appeal, and remand 
the case to the Lower Court for re-trial with 


reference to the aboye remarks. 
e e 





The 12th February 1866. 


) 


o Present : 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the How’ble H. V. 
Bayley, J. P. Norman, Shumboofftth Pun- 
dit, pnd G. Campbell, Juages. l 


Limitation (mayebe pleaded after, 
though not pleaded before, re- 
mand). 


Case Ne. 273 of 1865. 


e 
Application for Review of Judgment passed 
by Justices Bayley and E. Jackson on 
25th April 1865 in Special Appeal No. 
„~ 8053 of 1865. 


` Mirza Himmut Bahadoor, Petitioner, 


VETSUS 


| Gobindo Panday and others, Opposite party. 


Mr. C. Gregory for Petitioner. 


Mr. R. E. Twidale and Baboo Mohindro 
*fal Shame for Opposite party 


> o 

The frs? Court’s decision dismissing the suit on the 
ground of limitation, was reversed by the Lower Appel- 
late Court who remanded the case for tral on the Merits. 
The first Court on remand decreed the suit on the merits. 
The defendant appealed, and the Lower Appellate Court 
dismissed the suit on the merits, refusing to try the 
issue of limitation, because no special appealshad been 
preferred against his former order. he plaintiff appeals 
specially, and the defendant, by way of cross-appeal, 
contends that the suit is barred by limitation. Hrup 
that, a.though the defendant might have appealed against 
the first decision of the Lower Appellate Court on the 
question of limitation within 90 days from that decision, 
he was at liberty to appeal against it within 90 days 
from the time of the fing] decree disposing of the whole 
case. . 


This case was referred to, a Full Bench 
by Justices Bayley and Jackson, with the 
following order :— 
Referring order.—In this cate the ®ti- 

tioner urges that we have decided the case 

on the merits without fully heariig the. 
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arguments of pleaders, which were only 
partially opened when the Court intimated 
its decision to refer ‘to the Full Bench the 
question whether the plea of limitation could 
be heard for the first time after a remand 
order qn the merits had been carried out, 
when it had not béen made subject matter 
of appeal at a previous stage. j 

We find two conflicting decisions on the 
point, viz. Marshalls Reports, Vol. I, 
page 66, Beechen Koer? in whichsthe Judges 
held that-the plea coulg and ought to be pre- 
ferred when the Judge gave theadverse decj- 
sion, and the case of Wuzeerun Beebee, oy 
51, Vol. I, Sutherland’s Reports, in which 
the Judges held the contrary. 

Both parties agree that, without reference 
to the fact whether the plea of limitation 
prove a valid one or not, they wish for the 
reference to thé Fulé Bench for a dectsion on 
the conflicting cases ngticed. 

We refer it accordivgly without prejudice 
to the right of the partiesto be fully heard 
on the merits hereafter. 


The judgment of the? Full Bench was 
: delivéted by Peacock, C. J. as follows :—' 


In this case the plaintiffs „are the special 
appellants. The suit was brought by a 
morigagee for foreclosure. The defendant 

` pleaded that the mortgagor had become a 
rebel], and that his property had been confis- 
cated by Government, and purchased by the 


defendant from the Government, and that, as’ 


the suit had been brought more, than one 
year after the sale, it has been barred by 
Section 20 ActIX of 1859. On the 18th 
February 1863 the Moonsiff dismissed ,the 
suit on the ground of limitation. On the 
30th September 1863 the Prineipale Sudder 
Amcen on appeal held that’ limitation °di@ 
not apply, and remanded the casé fo try 
whejher the mortgage was collusive or not. 
On the 18th January 1864 the Moonsiff 
decreed the suit for the plaintiff on the 
merits, holding the mortgage to be bond fide. 
The defendant appealed ‘against that deci- 
sion, and on the 15th July-1864 the Prin- 
-cipal Sudder Ameen dismissed the suit 
upon the merits, refusing to try the issue of 
limitation upon the ground that no special 
appeal had been preferred against his former 
order, + > . = 

A special oppeal was preferred to the 
High Court against this last judgment by 
. tho plyinti& whose suit had been dismiss- 
e% and by way.of cross-appeal under Section 
848 the defendant (respondent) contended 
thuatethe suit was barred by limitation. 


On the other hand, the plaintiff cont&yded e 
that the issue of limitation had been deter- 
mined by the Principal Sudder- Ameen be- 
dore the remand, and-that, ss no appeal had 
been preferred against that decision, the 
defendant cotld not now object. 


Section 863 Act VIII of 1839 enacts os 
follows :— 

“No appeal shall lie from any order pass- 
“ed in the course of a suit and relating 
“thereto prior to decree 3 but if the decree 
“be appealed against, any error, defect, or 
“irregularity in any such order affecting the 
“merits of the case or the jurisdiction of 
“ the Court, may be get forth as aground of 
“ objection in the Memorandum of appeal.” 

The decision reversing tfe decree of the 
Moonsiff on the issue of limitation was not 
a mere rder prior to decree. It was itself 
a decree as shown by Section 351 of the 
same Act. That Section enacts :— 

“ If the Lower Court shall have disposed 
“of the case upon any preliminary point so 
“as to exclude any evidence of fact which 
“shall appear to the Appellate Court essen- 
“tial to the rights of the parties, and the 
“ decree of the Lower Court upon such pre- 

‘<*liminary point shall be reversed by the 
“decree in appeal, the Appellate Court may, 
“ifit think right, remand the case, together 
“with a copy of thedecree in appeal, to the 
* Lower Court, with directions to restore the 
“ suit to its original number in the Register, 
“and proceed to investigate the merits of the 
“case, and pass a decree thereon.” ; 

“It ig clear that the decision, reversing the 
first decree of the Lower Court, was a decree 
of the Principal Sudder Ameen in appeal, 
and uot a mere order prior to decree. 

It appears to us that the defendant might 
have appealed against the first decision of 
the Principal Sudder Ameen reversing the 
first decree” of the Monsiff on the issue ‘of 
finitation. But he did not do so. The case 
went déwn to trial on the merits under the re- 
mand. When the defendant appealed against 
the decision of the Moonsiff on the merits, 
he could not ssk the Principal Suder Ameen 
to allow him to appeal to the Principal Sud- 
der Ameen himself from the former decision 
of the Priucipal Sudder Ameen on the issue 
of-limitativy ; and, when the suit was di- 
missed by the*Principal Sudder Ameen upon 
the merits, there was no occasion for the 
defendant to appeal to the High Court 
against bis decision. YIf the Principal Sud- 
der Amten had upheld the decision of the 
: Moonsiff on the merits, the defendant might 
cleatly have applied to the Court to enlarge 
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the time for his appealing against the deci- | from the time of the final decretedisposing of 


siontof the Principal Sudder Ameen upon 
the plea of limitation ; and, if he had done 
so, the Court might have grauted his applicà- 
tion if he had shown sufficient cause, and, in 
all probabiJity, the remand would have been 
Yo a sufficient cause. But when the 
pwintiff appealed to the High Court against 
the decision of the Principal Sudder Ameen 
on the merits, the respondent had the right 
under Section 349 of Act VIII of 1859 to 
‘rely upon any objection as if he had pre- 
fered a separate appeal. The words of 
Section 348 are :— 


‘‘Upoa the hearifig of the appeal, the 
“ respondent may take any objection‘ to the 
“decision of the Lower Court, which he 
“ might have taken if he had preferred a 
“ separate appeal from such decision.” 


The word “ decision” in this Section must, 
in our opinion, mean a decision upon the 
whole case ; and we are of opinion that the 
defendant (respondent) had the right, upon 
the hearing before the Division Court, to 
object to the first decree in the suit, 
which was against him on the issue of limit- 
ation. I had some little doubt whether, 
upon the strict wording of Sections 332 
and 833 which relate to regular appeals, 
and of Sections 372 and 373 which relate 
to special appeals, the defendant could, 
without leave of the Court, have appealed 
against the first decision of the Principal Sud- 
der Ameen upon the plea of limitation within 
ninety days after the last decision of the Prin- 
cipal Sudder Ameen upon the merits, and 
after the expiration of ninety days from the 
date of his decision upon the pleaof limitation, 
if the last decision of the Principal Sudder 
Amcen had affirmed the last decision of the 
Modnsiff, and had consequently been adverse 
to the defendant. But I agfee with the 
rest of the Court who entertain no doubt 
on the subject, that he might have’ done so 

‘even without satisfying the Court that there 
was sufficieut cause for not having presented 
it within ninety days from the time of the 
first “decision of the Principal Sudder Ameen. 
It appears to us that the judgment and decree, 
from which the ninety days are intended to be 
reckoned, are tho final judgment and decree 
in the suit between the parties, 


The result is that, although the defendant 
might have appealed Zeainst the first decision 
of the Principal Sud€er Ameen, on the ques- 
tion of limitation, within uinety days from 
that decision, he was also at liberty to appeal 
against it at any time within ninet) days 
e`. " @ 


the whole vase. — & 

The case will go back to the Division 
Court ‘to be decided with reference to the 
opinion now expressed upon the point refer- 


red to-us, ; . 


The 12th February 1866. 
` r Presertt y 


The Hon’ble Sir Barnes Peacock, Kt., Chief 

} Justice, and the Hon’ble H. V. Bayley, 
W. S. Seton*Karr, Shumboonath Pundit 
and A. G. Macpherson, Judges. 


Review of Judgment (Second gr other 
subsequent applications for), 


” Cases Nos. 24 ahd 25 of 1865. 
t 

Applications for review of an order reject- 
ing applications for Review of Judgment 
passed by Justices Bayley and Macphersom 
in Speciel Appeal No. 2240 of 1864, 
and Regular Appeal No. 162 of 1864, 
respectively. 


Nusseerooddeen Khan (Plaintiff) Petitioner, 
versus 


Indurnarain Chowdhry (Defendant) Opposite 
: party. 


Mr. R. E. Twidale ond Baboo Gopeenath 
Mookerjee for Petitioner. 


Baboo Chunder Madhub Ghose for Opposite 
party. 


e 
An Sree rejecting or admitting a review is not final 
but tbe Court may, in the exercise of its discretion 
admit a second review even after a prior order rgjecting 
it (Seton-Karr J. dissenting). 

Applications for review dismissed for mere default, 
may be re-admitted like appeals dismissed for default. 


This case was referred to a Full Bench 
by Justices Bayley and Macpherson, with 
the following order :— 


Referring order.—In theSe cases, which 
are applications for a review of an order reject- 
ing an applicatien for review, it is pleaded 
that the judgment of Mr. Justice Bayley 
and Mr. Justice Macphers8n refers only to 
two or.three cases as shewing that the’ Hin- 
doos of Zillah Chittagong have ‘advpted the 
custom of pre-emption according to Mahdtned- 
an Law: whereas some sixteen decisious, 
proving the custom, were on the records. e 
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On this point, all we can say is that no such 
number of decisions, beyond the two or three 
mentioned in our judgment, were cited at the 
hearing. But, at this stage, Mr. Lingham, 
for the opposite party, takes the preliminary 
objection® that a review of au order pnssed 
on an application for a review, or on au 
admitted review, cannot lie under the terms 
of Sections 376 and 378 of Act VIII of 1859. 
We find that the decisions of the Division 
Benches conflict bn the point, viz. Mr. 
Justice Steer and Mr. J@stice Jackson held 
on the 8th December 1864, (W. R. Vol. H 
p. 287,) that a second ee for a review 
of judgment can be admitted, although the 
first application has been rejected as founded 
on insufficient grounds ; whereas Mr. Justice 
Loch and’ Mr. Justico Seton-Karr held in 
the case of Kant Lal Sing, petitioner, 24th 
April 1865 (Sevestre’s Repor ts, Vol. VIII, 
p- 1 page 102,) that no $etition for a review 
should be received in the Office, but its 
admissibility, were matters of motion to the 
Court. 

We learn that such motion was made, and 
the case admitted on the review file of Mr. 
Justice Bayley, but judgment has not been 
given, owing to some documents not having 
reached the ‘Courts. 

We think that, as there is a conflict of 
decisions as to whether a review of an 
order rejecting an application for review, 
or of a review, can be heard; and, as we 
doubt whether, under the terms of Section 
878 of Act VIIL of 1859, the decision of 
Mr. Justice Jackson and Mr. Justice Steer 
is correct, the point should be referred for an 
authoritative ruling by a Full Bench. 

Refer accordingly. 

Peacock, C. J.—The questfon Siek Ras 
been submitted for the opinion of a Fula Bench 
ig whether an application for the review of 
an order rejecting a previous application for 


review ean be entertained by the Court, or,| “ 


whether the order made upon the first appli- 
cation for rejecting the review is final and 
binding upon the Court which formérly re- 
jected it. ` 

The answer depends upon the proper 
construction tobe put on Act VITI of 1859 


Section 876 and the other Sections of | “ 


$s . 


Chapter XI. 

The question, although it arises upon an or- 
der for rejecting afreview, must also be consi- 
dered ‘in other points of view, because, what- 
ever is the p proper construction of Seetion 378 
with reference to an order for rejection, ap- 
pears also to be the proper construction with 
neference to an order for tdmitting a review 


and to a judgment given after such aiik: 
sion. The words are “and its ordđef, iu 
“either case, whether for rejecting the appli- 
“ation or granting the review, shall be 
“final.” Tha words “shall be final” apply 
not only to an order for rejection, but also 
to an order for granting the application. 
will, therefore, cousider the case in four diffe- 
ent points of view— , 

Ise. When an application for review is 
dismissed upon default of the applicant. 

2Qndly. When the application is admitted, 
and the judgment is altered on re-hearing. 

3rdly. When the application is admitted, 
and the judgmént is mot altered ow re- -hear- 
ing ; and 

4thly. When there is an order for reject- 
ing the application. 

“Although the question now befoye us has 
reference to an order for rejection, I think 
the case will be made clearer if, before 
we deal with the question as regards an 
order for rejection, we consider the case in 
the other points.of view which I have men- 
tioned. * 

lst. I shall consider an order of dismissal 
on the ground of default of the applicant. - 

Section 376 of Act VIII of 1859 (the first 
Section of Chapter XI) states when an appli- 
cation for review may be made. It enacts 
that ‘any persen, cousidering hintself ag- 
“ grieved by a decree of a Court of Ori- 
“ginal Jurisdiction from which no appeal 
“shall have been preferred’ to a Superior 
“ Court, or by a decree of a District Court 
“in appeal from which no special appeal 
“shall have been admitted by the Sudder 
& Court, * k *e and who, from the 
“ discovery of new matter of evidence, 
“ which was not within his knowledge, or 

“could not be adduced by him at the time 

“ when such,decree was passed, or from any 

“pther good and sufficient reason, may be 
desiroys of obtaining a review of the judg- 
“ment passed against him, may apply for a, 
“review of judgment’ by the Court which 
“ passed the decree.” 

Section 377 enacts that “the application 
“shall be made within ninety days from 
“the date of the decree, unless the party 
preferring the same shall be able to show 
“just and reasonable cause, to the satisfac- 
“ tion of the Court, for not having preferred 
“such application within the limited period.” 

Then comes the tion upon which the 
case turns. Section 378 says— 

“Ifthe Court shall be of opinion ‘that 
pe there aro not any sufficient grounds for a 
“review, it shall alent the application ; uae 
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' if it shall be of opinion that the review de- 
“ gir&d is necessary to correct an evident 
“error or omission, or is otherwise requisite 
“for the ends of justice, the Court shafi 
“ grant the review ; and its grder in either 
« case, whether for rejecting the application 
\e: granting the review, shall be final.” 

hat Section applies only to two cases, 1sé, 
when the Court is of opinion that there are 
not sufficient grounds for granting the appli- 
cation; and 2ndly, when the review is granted. 
No express provision is made by that or 
any other Section, for the case of the dis- 
missale of an application for default of an 
applicante who fails ¢o appear on the day 
appointed for,hearing the application, and 
who afterwards comes forward and satisfies 
the Court that there was good excuse for 
his non-appearance. As the point is not 
provided for by the Act, there is nothing, 
one way or the other, to show whether the 
order of dismissal is final or not. It appears 
to me that the Court would have the power 
to re-admit the application upon grounds 
similar to those laid down in Section 347 
for the re-admission of an appeal dismissed 
for default. That Section says— 

“Tf an appeal be dismissed for default of 
“ prosecution, the appellant may, within 
“ thirty days from the date of the dismissal, 
“apply to the Appellate Court for the re- 
“ admission of the appeal; and if it shall be 
‘proved, to the satisfaction of the Court, 
“ that the appellant was prevented by any 
“ sufficient cause from appearing when the 
“ appeal: was called on for hearing, tlee Court 
“ may re-admit the appeal.” . 

By parity of reasening, I think that, if 
au application for review is dismissed for 
default, and the party can satisfy the Court 
that, he was prevented by any sufficient 
cause from appearing on the gay fixed for 
hearing the application, the Court may re- 
admit the application. I would not,say that 
the application for re-admission should be 
made within thirty days, because there is no 
express enactment to that effect; but I 
woubd allow it to be re-admitted, on sufficient 
cause shown, within such time as the Court 
may deem reasonable. 

2ndly. I come to the case when the 
application for review is adnxtted and the 
judgment is altered on re-hearing. If the 
Court admits the review, there must bea 
re-bearing. Section £80 enacts— 

«When an application for a review of 
« judgment is granted, a note thereof shall 
“be made in the Register of suits or appeals 
“(as the case may be), and the Court shall 
° . è 


“ give such order in regard to the fre-hearing 
“ of the suit as it may deem proper in the 
“ circumstances of the case.” 

Now, upon are-hearing, I apprehend there 
must be a fresh judgment, and a fresh decree 
according to the new judgment; add it ap- 
pears to me only reasonable, just, and proper 
that, when a new judgment is given alter- 
ing the former judgment, the opposite party 
should have an oppgrtunéty of applying for 
a review of that@judgment. Suppose, upon a 
re-heaving upon a Yeview, a decree for the 
pens should be altered, and a detree given 

or the defeugant, the plaintiff would 
have a right to appeal against the new 
decree; and the time for appealing would 
be reckoned, not ‘from the time of the ori- 
ginal judgment, but from the time of the 
new jydgment. Ifan appe would lie from 
the new judgment, tHere can be no reason 
why an application for reviewing it should 
not be allowed. Suppose a judgment ori- 
ginally given in favor of the plaintiff should 
upon review and the admission of newly’ 
discovered evidence, be given for ghe de- 
fendant, and suppose that, after the judg- 
ment on review, the plaintiff should disco- 
ver new evidence, there is no reason why 
he should not obtain a review of the second 
judgment, nor is there anything in Section 
376 to show that it ought not to be granted, 

3rdly. When the review is admitted and 
the judgment is not altered on re-hearing, 
Upon this point it must be remarked that 
after the admission of review, there must 
always be a're-hearing and a new judgment, 
whether the judgment bein accordance with, 
or different from, the original judgment, If 
it is ae new judgmeut, it is so as regards 
eappeal and th’ time for appealing, and also 
as regavds an application for a review, 

Athly. When there is an order for re- 
jecting the application, I think that an or- 
der for rejection is not absolutely final, and 
thaf it is in the judicial discretion of the 
Court to say that, notwithstanding it has re- 
jected the application on one ground, it ig 
not precluded from admitting it upon an- 
other ground. It may happen that, after g 
review has been rejected on g point of law 
new evidence may be discovered which was 
not within the kfowledge of the applicgnt 
at the original hearing, ‘or at the*time of the 
re-hearing on review. Surely, there js no 
reason for refusing to admit a yeview upon 
the ground of the new evidence, ‘simply be- 
cause it has been rejected upon a point of 
law, if the Court thinks that a revjew ig 
necessary for the erids of ,ustice. ý 
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In construing an Act, it is always right | which prohibits a second application for a ‘ 
to look at the consequences of the decision | review of the order rejecting the à first 
for the purpose of ascertaining the intention | one. I would add, with reference to the 
of the Legislature. Ifa particular construc- | j@&dgment of 25th September 1858 (S. D. 
tion would lead to inconvenience, it may | A. Rep. p. 1539), that I think now, as 
fairly be*supposed that the construction is not | I did then, that the law never contem- 
in accordance with the intention of the Le-| plated, and oar practide never sanctioned, 
. gislature in cases in which the words used | those applications for review which afe 
are susceptible of a different construction. simply and solely to serve the mere purpose 
In the present caseal am of opinion that the | of a re-argument by new Counsel of the 
words “ shall be final” ‘In @ectidn 378 are | former case on the facts and points of law 
used with reference to afpeal, that is to say, | before duly considered and adjudicated. 
that no «ppeal shall lie from “an order o Seton-Kart, J.—I concur with the learned 
rejection upon the ground, that a review'| Chief Justice in thinking that we should 
ought to have been admitted, or vice versd. | look, in such cafes, to the probable @ possible 
1 do not think that any inconvenience will | consequences of our acts; but I also think 
arise from this construction, if applications | that we are bound to look to the whole spirit 
for review be confined to their legitimate | of our Legislature, to the temperament of the 
object ; whereasinjustice might be doge if a | people, and to the character and complexion 
different constructio® were put upon the | of the cases which crowd our Courts ‘This 
words. ° is especially necessary in a case where the 
On several occasions applications for review | wording of the 'law may give rise to differ- 
have been made before me upon “grounds | ent interpretations. We may then fairly 
“which showed great misapprehension of the | look to the spirit and intent of the Legisla- 
real object of a review. © The late Sudder|ture. Most heartily, too, do I agree with i 
Court, in a decision to which my attention has | what has fallen from the Chief Justice as to 
been called by Mr. Justice Bayley (S. D. A. | the principles on which reviews should ‘be 
Rep.1858,p. 1539), rejected an application for | entertained. I wholly condemn the pernici- 
review upon the ground that the suit, which | ous practice, which is constantly attempted 
altogether depended upon a question of fact, | to be introduced, of endeavoring to get a case 
had been disposed of after due consideration | not reviewed, but eñtirely re-heardeon the 
of the evidence, and that the objection urged | same grounds, facts, and evidence by differ- 
in the petition of review as to the weight | ent pleaders from those who argued the case, 
attached by the Court to that evidence, was | at the original appeal. Such could never 
not a sufficient ground for. admitting the have been the object of the Legislature in 
review. ‘I have called attention to this case, providing for reviews. 
because I have, on” more than one occasion,- The Chief Justice has delivered his judg- 
observed that an attempt was made to obtain | ment ‘with reference tg four points, I have 
a review of judgment upon the grouns, that, | considered the subject with reference to the ` 
upon the first hearing, the Court had deter-¢ three questions which were argued consecu- 
mined the facts contrary to the weight of | tively by Mr. Twidale, but I believe that 
evidente. This is matter for appeal, nôt for | my remarks Will be found to embrace the 
areview. But the attempt has frequently | whole subject which has been raised before 
been made for the purpose of having the | us. š S i 
~@ase re-argued by fresh Counsel when The points which have been argued, are, . 
parties have been dissatisfied with the first | then, in order of argument, as follow :— 
decision. el are Is¢.—Can a second application for a review 
It appears to me that the question, which | o¢ judgment be admitted, after the first has 
has a T R r us onght Ate been rejected ? f 
uswere statin, at an order rejecting ~ , 
: share R hok eaclastee: and that the|, 2#@—Can an application for review of 
. ae: : + caratt judgment be re-admitted, after it has once 
Court may, in the gxercisé of its discretion, been dismissetl for default, by the ab p 
dmit, a review even after a prior order j been dismissed for default, by the absence of - 
K the pleader or the appellant, the dismissal 


rejecting it. g a S 
"The T go back to the Division | 20t having been on tha merits ? 


Court which referred the question, in order 






























3rd.—Can an applitation for review be 
that it may be determined by them. admitted or entertained, of any order passed, 
i when an application for review has been 


Bayley, J—I, am of the same opinion, 
*and think: that there ig nothing in the law | actuatly granted, whether the new order in 
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° revidv confirms, modifies, or reverses the 
original judgment in appeal ? 
As regards the first point, I hold that the 
~ order of a Civil Court, rejecting an applica: 
tion for review, is’ final in the sense that sch 
Xe is conclusive not ouly on¢he particular 


é 


int then "raised, but absolutely conclusive 
aÑninst any further steps in the Court which 
passes such order. The words of the law 
seem to me sufficiently clear and positive on 
this head. Cases have, indeed, been shown 
to us to prove that such reviews of reviews, 
or rather such second applications when the 
first had failed, had been eutertained by the 
Jate Sifdder Court, and, on ane or two occa- 
sions, by® Divisional Benches of our Court. 
But what we “have to look to, is not past 
practice under either the old or the present 
law, but the legality of such a practice under 
the Code® which we are bound to interpret 
and administer ; and I am forced to the con- 
clusion that both the letter and the spirit of 
Section 378 of Act VIII of 1859 are against 
the admission of any such second application. 
The letter of the law cannot, it seems to me, 
as has been contended, apply to possible 
appeals, or to the mere finality of the order 
itself, passed on some particular point pressed 
on the Court at the time. We are scarcely 
warranted, I think, in interpreting the law 
to meay, that an order is final in one particu- 
lar sense, and not final in another. Our 
Legislators in 1859 used language with refer- 
ence to its fair and ordinary construction. 
Had whatis contended for, been the intent 
of the law, it would, I think, have discrim- 
inated and would have said “ final” afd “ uot 
subject to appeal,” or would have used addi- 
tional words to illustrate its meaning. But 
the finality intended is, to my mind, evident- 
ly that of the Court itself passing the order 
of réjection. As regards the spirit of the 
law and the intent of the Legislature, the 
conclusion seems to me equally unavoidable. 
Once admit a second application after a first 
had failed, and there is no reason why ten, 
twenty, or even endless applications should 
not be made on new points of law, or on the 
allegtd discovery of new evidence. The 
pleader, who contended for this second ap- 
plication, admitted that this was the fair, 
logical, and inevitable deduction from his 
contention. If we rule that the first rejec- 
tion is not final and conclusive, according to 
the ordinary interpretafion of language, there 
may be, literally, no E limit to fresh 
applications made by wealthy, determined, 
and litigious clients. On_ this point, then, 
I hold that an order of a Civil Court, yeject- 
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ing an application for review, puts an end 
to everything as far as that Court itself is 
concerned. s 

On the second point, E am glad to think 
that there is no material division of opinion. 
We may, reasonably and lawfully in the 
spirit of the Code, and without violating or 
altering its letter, apply to reviews the pro- 
visions of Sections 846 and 847 which 
relate to appeals dismissed for default. If 
the application for yevieW,be dismissed for 
default, Because the appellant does not 
appear in person or by a pleader, he may 
pe allowed to apply within 80 days for the 
re-admission ofe the review. The applica- 
tion has not been heard on the merits, and 
Section 378 would not apply until it had 
been so heard. But I would striagly limit 
this period to the 80 days mentioned in the 
abovesSéctions. ee 

It is as regards the third point that I feel 
great difficulty and Woubt, and that I think. 
it necessary to explain my views at some 
length. 

My learned collgagues, I understand, tre’ 
of opinion that, when a review is oncggrant- 
ed and not rejected, the cise, from that time 
assumes a different phase ; and that, whether 
the original order of the Court be affirmed or 
be modified or reversed, the order passed 
after the review is granted, becomes a new 
order or judgment. ‘The case, it is snid, is 
not merely reviewed. It is re-heard, and a 
fresh judgment follows, to which the ordina- 
ry rules of pleadings apply. A review of 
such a judgment passed on the discovery of 
new matter or evidence, not within the know- 
ledge of the party, or on other good and 
sutlicient cause, as contemplated in Section 
276, weuldeconsequently be an entirely dis- 
“irfct and separate judgment, of which æ 
reviegv*might be granted in ordinary course 
as if the first proceedings had been wholly 
obliterated and nullified. : 

After very caretul consideration, I oww 
that I am unable to find such a conclusive 
warrant for any such proceeding in the Sec- 
tions of the law, as to satisfy me that this cam 
be the correct judicial practice of the Court. 
The Chapter on Reviews is yery short, and 
consists only of five Sections. “Lhe first Sec- 
tion (876) explains for what “a review of 
judgment by thg Coure which passed the 
decree” may be granted, being hew matter 
or evidence not within the knowledge of the 
party, or “ any good and sufficsent reason.’” 
The zegt Section relates to the time apre- 
scribed for filing such applications, and to the 
stamp required, and does enot bear ,on the 
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point before ys. The ¢hird Section (378) says 
that, “ if the Court shall be of opinion that 
the review is desired’ to correct an evident 
error or omission, the Court shall grant the 
review ; and its order in either case, whether 
for rejecting the application or for granting 
the review, shall be final.” The neat Sec- 
tion (379) merely prescribes that the applica- 
tion for review must be made to the Judge or 
Judges who passed the decree, if he or they 
are not precluded bY absence or Other cause, 
for a period of six monghs after avplication, 
from considering the judgment t which the 
application refers. And the last Section 
(380) prescribes that, “ whea’ an application 
for a review of judgment is granted, a note 
thereof shall be made in the Register of 
suits Oresppeals (as the case may be), and 
the Court shall give such order in.regard to 
the re-hearing of thg suit, as it mayèdeem 
proper in the circumstagces of the case.” 

It is, I understand, on the words of Section 
878 and Section 880 taken together, that 


the argument for considering an order 
passed, when an application for review 
has baen granted, to be a new order 


or a new judgment, mainly depends. It was 
argued by the pleader for the respondent, 
against the view taken by Mr. Twidale, that 
an order of rejection of an application was 
final, while an order “ granting a review” 
might be open to further consideration, I 
confess that I do not see any way at pre- 
sent to any division of Section 378 into two 
distinct Clauses or provisions, one of which 
shall prescribe that the order rejecting the 
review shall be final, while the other shall 
mean that, when a review has been granted, 
and a re-hearing takes place, as contemplated 
in Section 880, the order shall sot Be final, 
but shall again be open to a fresh review. 
It is true“that the difficulty which T feel, is 
attempted to be met by an argument that 
“granting the review” and “ re-hearing the 
suit,” which are the words used in Sections 
378 and 380 respectively, relate not to one 
operation, but to two distinct operations. 
But I cannot think that the law contem- 
plated any such distinction, or that it intend- 
ed that the order, when once admitted to 
review, should be looked on as a new order, 
whether it endorsed or whether it reversed 
or altered the old order. “Section 378 talks 
of the “ review,” that is, the re-hearing and 
re-consideration being necessary to “ correct 
an evident.esror or.omission.” But, by cor- 
rectéon of aneerror or omission, a new judg- 
ment, such as my colleagues contemplate, 
, Wouldeat once start into existence Aud yet, 





in the very same Section, we are told Yhat 
this very order for “granting the review,” 
and consequently, as I argue, for correcting 
the error or omissiou, is final. Again, if the 
new order affirmed the old order or judg- 
ment, then, practically, and to all effect, 
there would be no new order at*all. TI 
case would be the same case ; with the sa 
interests, between the same parties, and with ` 
precisely the same results. The old order 
would not, as I understand it, have been 
wiped out, but would be merely re-affirmed 
with the additional weight and strength 
which the fresh arguments, the new view of 
the law, or the additional evidence lent*to the 
winning side. In mahy instances? the con-' 
firmation of the old order wo@ld necessarily 
be brief and terse. It would be in the old 
order thaé the main exposition ef the reasons 
for the conclusion of the Judges*vould be 
found. How could it then be said that the 
new order of teu or twenty lines superseded 
the elaborate previous judgment of several 
pages ? If, on-the other hand, the new order 
should, take the form of dither reversing or 
modifying the old order, still it would, in my 
Opinion, amount to nothing more than “the 
review of judgment” contemplated in the 
first Section of the Chapter (Section 376) 
which would have been granted on the dis- 
covery of new matter or evidence, or for 
some good and sufficient reason. Then again, 
when we look into Section 378, I find myself, 
as I said, unable to draw the distinction 
between the finality intended to be applied 
to rejections of applications, and the finality 
of orders granting the review, which review 
had bécome necessary to correct au evident 
error or omission. Thè Legislature contem- 
plated both contingencies, and provided for 
them both by making the orders final. 

We seem agreed that to adinit fresh appli- 
cations after he first had been rejected, may 
bé inconvenient, if largely resorted to and 
not checked. 7 

Reading the whole Chapter together, and 
considering its language and object, I find 
myself unable to draw any other inference 
than that the law intended to put an efd to 
all such litigation. In special appeals the 
rejection ofa review would be the fourth 
time of hearing, without making an allowance 
for remands. ° In regular appeals it would 
be the third time of hearing. What more 
did the exigencies ef litigation require, 
or the law-makers N tend to supply? 

I admit that there is something which may 
be taken to favor the opposite view, in the 
word; “re-hearing of the suit? used 
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But they 
are npt sufficiently clear and explicit to satisfy 
me, that it was the deliberate intention of the 


~ Legislature with its eyes open to the pre- 


~ valence of litigation, and looking to the 
uds of justice, that, when & review had 
Yes grantéd for the reasons prescribed by 
Iw, the whole case should again and again 
be opened toreview. Litigation in this view 
might be more’ endles§, harassing, and un- 
certain than ever; and it is a well known 
and a long established legal maxim, tested 
by experience, consonant to reason, and sanc- 
tioned by the highest legal authorities, that 
in the” inferests ‘of the State there should be 
some end of litigation. This maxim acquires 
treble weight &nd force in this country. If 
the opposite doctrine now contended for be 
adopted, it is perfectly possible that we may 
see a train of litigation just such as the 
following—A plaintiff, after a local investi- 
gation and a long contest, obtains a decree in 
a case of chur land or accretion, in the Zillah 
Court. The decree is afterwards reversed 
in appeal by the High Court, and judgment 
is entered for the defendant. The plaintiff 
then discovers a new map or other important 
document which ` would entirely alter the 
whole aspect of the case, and files an appli- 
cation for review. The review is granted, 
aud thg case is re-heavd by the light of the 
additional evidence, and with argument re- 
euforcing argument. After along hearing 
in which appear different Pleaders or Coun- 
seLfrom those who had argued the case at 
the appeal, the origina) decision is spt aside, 
and the accreted land is given to thé plaint- 
iff. This being treated as a fresh decision, 
with which the first judgment had nothing 
whatever to do, the defendant then applies, 
in his turn, for a review, on the ground that 
the Court had wholly misread or misinter- 
preted the luw of accretion, “A review is 
granted, the second decision on the fresh 
evidence i is, after due formalities, set®°aside on 
a law poiut, and we have a third decision, 
. which, after all, is not in any way final, in 
place of the two others. Where, I earnestly 
ask, is this litigation spirit to stop, or to what 
security are litigants to look ? When I re- 
member the eager zest and animosity which 
we see so constantly displayed, by wealthy, 
pertinacious, or unscrupulous*liugants in this 
country, I must be clearly satisfied of the 
intention of the Legislature and of the precise 
directions of the law,efore I can consent to 
sign or endorse any ruling, which, though 
only on particular ogcasions, may be followed 
Pe consequences not in keeping witly that 

s” d e 


certainty and definitivencss of judicial adini- 
nistration which is the avowed aim of those 
who make, aud of thése who administer, the 
law in Bengal. The cases put by the Chief 
Justice might involve hardship; but hard 
cases make bad law, and I must consider, not 
the discretion of the Court in such hard, 
cases, but the policy of the State, and the 
veneral effect on litigation. 

The word “re-hearing” used in the last, 
Section ofthe Chapter, on evhich stress is laid, 
appears to me insegged merely in order that 
the Court, which has admitted the review, 
-may either then and there reverse its first 
order, or, not tê take the respondent by sur- 
prise, if new evidence has been filed, may 
put off the hearing, and the review or rever- 
sal of its own order, to somè fæture day. 
And I do not see any real difference between 
the réview of Sectionse76 ind 378, and the 
re-hearing of Sectign 380. There is, no 
doubt, some little difficulty as to the appeals 
from orders on reviews which alter former 
orders ; but this is not conclusivé, and it may, 

be a casus omissus of the Legislature.” It 
may be that, from an order on review which 
modified or reversed a former order, an appeal 
would lie to the Appellate Court, though 
a fresh review of that second order ought 
not to bé admitted in the same Court. 
| Such an appeal, though not distinctly pro~ 
vided for in the Chapter on Reviews, ouxht 
to be and would be admitted on the prin- 
ciple which governs appeals in ordinary 
cases. But where the case in any one 
Court'had been decided twice in favor of 
the plaintiff or the defendant, -or once in 
favor of the plaintiff and once in that of the 
defendant I should certainly say that, ia 
that Court,” the case had been sufficiently 
heard. « If the second order re-affirmed the 
first, ehen an appeal from the first order 
would ‘be all that was necessary. Jf the 
secoud altered or reversed the first order, 
then an appeal ought to lie from the alter- 
ing or reversiug order. I am also able to 
perceive a clear distinction between cases 
in which a Court passes a preliminary judg- 
ment on a point of law, without going into 
the merits, as follows.—A Gourt dismisses 
a suit, either in the first instance or in ap- 
peal, because the plaintiff is barred by limit- 
ation or has no locus s¢@ndé in Court, A 
review is afterwards grantad, on the ground 
that the ruling in law is wrong. -This 
review, being admitted, is, to ney thinking, 
i final; but the case, when so reviewed, may, 
of course, be heard on the merits in the same 
Court, simply because those meritse have | 
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never been euquired iuto af all. According 
to the view taken by my collengues, the 
order of review, admitting that the plaint- 
iff was not barred and had a locus stardi, 
would not be final, and it would be the inter- 
est of the defendant to pray for review 
of review in endless succession, in order 
to harass and keep the plaintiff out of 
Court, and prevent his case being heard on 
the merits. It woyld be easy to multiply 


instances of this* kind, °whéch,’ P conceive, 
would not conduce to the good, administra- 
‘ tion of justice, : 
Ishould have had much greater ` pleasnre 
had I either been able to agree with my 
learned «colleagues, or -had they thought fit 
to take up my view of the question, and I 
can most sincerely and conscientiously say 
that I dissent from them with great respect 
for their varied talents and long judicial 
“experience. But I have, thought it abso- 
lutely essential to explain my, own views, 
and to scrutinise the Jaw narrowly, as the 
` point raised. is one which appears to me 
to If 
my arguments appear partial, strained, or 
likely to work injustice, then, the decision 
of my learned colleagues will only thereby 
derive additional weight and authority, be- 
cause the opposite view will have been set 
out with such ability as I ean bring to bear 
The result is that I would 


involve an important principle. 


on the subject. 


s 
answer the jirs¢ and the third questions in the 


negative, and the second in the affirnfative. 

Shumboonath Pundit, J.—Ă agree with 
the Chief Justice. ; 

Macpherson, J.—I concur in the judg- 
ment of the Chief Justice. I shall only add 
that, as a general rule, no second or other 
subsequent application for review should be 
granted, except under special circumstances, 
Such applications should got, in my, opinion, 
(save in vey exceptional cases) be grauted 
on the ground of any question of fact or of 
law which ms been, or might have been, 
brought befofe the Court in any previous 
application for reyiew. 


_ The 12th February 1866. 


Present: 
e w d 
The Hon’ble Sir Burnes Peacock, Kt., Chief 
Justice; andthe Hon'ble H. V. Bayleyg! 
W.S. Seton-Karr, Shumboonath Pend 
and A. G. Macpherson, Judges. 


à 
Limitation—Cause of action—Exe- 
cution of Decree against immoveable 
property—Regular suit under Clause 
4 Section 12 Regulation VIII, 1819 
(after failure to recover in Summary 
suit under Regulation VII. 1799). 


Case No. 2444 of 1865. 3 


Special Appeal from a decision passed by 
Mr. A. Pigou, Judge of Hooghly, dated . 
the 21st June 1865, reversing a decision 
passed by Syud Saadut Hossein, Sudder 
Ameen of that District, dated the 26th 
November 1864. í ` 


_Sreenath Ghosal (Plaintiff) Appellant, 
versus 


Kenaram Sing and others (Defendants) 
Respondents. 


Baboos Dwarkangth Mookerjee, Kalee Pro- 
sono Dutt, and Turucknath Sein for 
Appellant. . 


Baboos Mohendro Lal Shome aud Roma- 


< nath Bose for Respondents. 
(9 


immoveable proper- 
ty under Clause 4 Section 18 Regulation VIII. 1819, after 
failure to recover in execution in a summary suit under 
Regulation VII. 1799. Hern that the cause of action 
in the regular suit was the same as that in the summary 
suit, and that the period of limitation must be 
reckoned from tĦe time when that cause of action ac- 
cred, and not from the time when the summary decree 
in respect of it was given, or the time at which the 
plaintiff fir8t discovered that he could not obtain satis- 
faction of the decree in the summary suit. 


Regular suit against a gomastah’s 


This case was referred toa Full Bench by 
, Justices Bayley and E. Jackson, with the 
following orders :— 


Jackson, J.—Tuis is a suit against a 
gomastah and his sureties, to recover certain 
sums of monéyealleged to be still due from 
them. The plaiutiffhad already instituted 
proceedings under tha old summary suit law 
as contained in Regulation VII of 1799, but 
failed in execution to recover the amount. 
The execution in those proceedings could 
not extend to the immoveadle property of 

be ` 
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The plaintiff, therefore, un- 


Ginga aguiust oller laud;” but $ “if he is 


der the power allowed to him by Clause 4 Sec- | desirous to have other land brought to salo 


* the Miefendant. 
i tion 18 Regulation VIL of 1819, has brought 
this regular suit in order to enable him w 
—aet against the dofendant’s immoveuble pro- 
erty. The Judge ou appeat has held the 
it barred, as the plaintiff has allowed six 
years to elapse from the date on which the 
cnuse of action accrued to him. The Judge 
has considered that the cause of action in 
this regular suit is identical with the cause 
of action in the summary suit. It is in 
special appeal contended that: the cause of 
action in this suit is the discovery of the 
plaintiff that he could not recover the money 
in the summary suit. I think the Judge 
was right. The plaintiff was at liberty from 
the first to institute summary or regular 
suits. He chose the least expensive mode 
of action? ‘This did not debar him from 
taking other proceedings subsequently, but 
gave him no new cause of action. That 
remained as it was at first. 

I would, therefore, dismiss the appeal with 
costs. 

Bayley, J—I regret that F cannot concut in 
this view. The cause of action arises in this 
case, in my opinion, from the date on which 
the summary decree suit failed to be satis- 
fied by its execution in the Summary Suit 
Départment.* The law 
provides that, when this 
is the case, other proper- 
ty than that against 
which alone execution 
could proceed „in the 
Summary Suit Department, may be followed 
hy another process. ,The failure of satisfac- 
tiou could only be discovered when the pro- 
perty available in egecution in the Summary 
Suit Department was found insufficient. I 
would, therefore, hold that the cause of action 
arises from the last effectual process in 
execution in the Summary Suit Depar ‘tment. 
Send the papers to a Full Bench. 

Judgment of Full Beneh.—We think it 
is clear that the cause of action accrued 
whep the or iginal demand accrued. Clause 4 
Section 18 Regulation VIII of 1819, which 
was referred to, says :—“ If the zemindar 


æ 
*This was on the 
30th December 1857, 
before Ack X of 1859, 
Section 1 of which re- 
peals Section 18 Regu- 
lation VIH of 1819. 


“or other plaintiff should be desirous of 


“having auy other estate, or house, or landed 
“ property of a defaulter, brought to sale 
“in satisfaction of his claim of 1 rent, it will 
“ be necessary for hine to institute a regular 

“ sujt for the purpose, notwithstanding the 

‘ existence of the summary award iu his 
“favor.” It does pot say “if he is desirous 
to, have his decree in the summary suit 
b . e 


in satisfaction of his claim.” This is nota suit 
for rent atall. It isa summary suit against 
a gomastah, The party was at liberty 
to bring either a summary or aregular suit. 
[t appears to us perfectly clear that the cause 
of action in the regular suit was the same 
as the cause of action in the summary suit, 
and that the period of Jimitation must be 
reckoned drom ,thee time ewhen that cause 
of action accrued, gnd not from the time 
wheu the summary decree iu respect of it 
was given, or the time at which the plaint- 
iff first discovefed that he could not obtain 
satisfaction of the deeree in the summary 

suit. 
The case will go back to theeDivision 
Court far final decision. 
e 


———— 
- The 6th February 1866. 
“Present: 
l 7 o 
The Hon’ble G. Campbell, Judge. ' 


Ghatwalee Tenures—Istemraree 
(Meaning of). 


Cases Nos. 407, and 410 to 413 of 1865. 


Applications for Review of Judgment passed 
by Justices Trevor and Campbell, on 
the 29th June 1865, in Regular Appeals 
*Nos. 299, 300, 301, 304, 353, aad 399 


of 1864. 
: T 
Bajab Decana Singh and others, 
Petitioners, 
e 
versus 


Thakoor Monorunjun Singh and other 3, 
: Opposite party. 


Mr. G. C. Paul for Petitiouers, 


Moonshee Ameer Ali Khan’ Bahadoor for 
Opposite party. 
Ghatwalee tenures are perpetual holdiggs gubject to 


condition of service. 
Meaning of tne term “ éstemraiee.” 


Tuts case was most fully Argued, most 
fully discussed, and most fully cousidered, 
before judgment was delivered. That be- 
ing so, I should net think* myself justified, 
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in admitting ’a review except on some very 
new matter not then before the Court. As 
respects the merits of the case, I am clear 
that nothing new is urged. The whole 
question is, whether these ghatwallee 
tenures Are mere service tenures resumable 
at pleasure, or perpetual holdings with 
condition of service annexed ; those are two 


very different things. The Court has de-, 


cided that they are* perpetual holdings sub- 
ject to condition of service. © e 
e ; 

Two pojnts are more especially urged by 
the petitioners —1s¢. That the decisionis at 
variance with the decisions 8f the late Sud- 
der Court ; and 2adly. That we have miscon- 
trued the word “ istemraree.” On the first 
point, he principal reliance of the peti- 
tioners ison the,decision of 1857. But that 
‘case was very fully eonsidered at the*hear- 
ing. The Court was clearly of opinion that 
the former case was totally different, the 
suit having been’ brought on the ground of 
breach of thè conditions of the tenure, and 
no question of right to resume under the 
circum$tances now put forward having been 
inissue. My colleague, Mr. Justice Trevor, 
was himself a party to the previous decision 
„and had no ‘doubt ‘on this point: It is 
said that there are other cases, but when 
they come to be quoted, I find only one of 
1858, page 1669, in which the suit of the 
zemindar, to resume the ghatwallee tenure, 
was dismissed on the ground that, so long as 
the services are required, the zemindar 
cannot resume. The petitioners only rely on 
a brief remark in the midst of the judg- 
ment which would seem'to imply that, if the 
service were no longer required, the tenure 
would be liable to resumption.* Bu? that 
remark is at any rate clearly to the ,utmost 
degree obiter. One, or two other cases qaoted 
are mere cases of chowkeedaree lands and 
such like, and in no way applicable. 


On the second point, we held that the 
word “ istemraree’’ meant. ‘ perpetual” in 
point of time, and that in this respect*its use 
was evidence of the perpetual character of 
the tenure. The petitioners urge that istem- 
raree only meats alife-tenure. Now, it seems 
to me pretty clear that these cases have 
never been put mainly or* distinctly on the 
ground tha? the ghatwals hold for life only, 
and that they lapSe on the decease of each 
ghatwal independent of other grounds, and 
the decision of 1858, quoted by petitioners, 
seems conclusive on the point that, so long 
as the service is yequired, these tenures can- 
‘not be’resumed, I also fhink that there can 















be no doubt whatever that the arouse and 
correct meaning of the word “ istemratee,’” 
is “ perpetual.” The decision of 1853, page 
684, on which the petitioners rely, says that in 
“ lexicography” that is the meaning, so does 
Wilson’s Glossary put forward by petitioners 
Still, however clear the meaning of the wor 

and however strong my own opinion that, i 

the ordinary transactions of the country, the 
term istemraree is understood to mean per- 
petual for ever, and not for life only, it 
might have required consideration if it had 
been shown tobe the settled law of the 
Courts, that the term istemraree is held to 
be as an artificlal ande customary, gs distin- 
guished from its lexicographjcal meaning, 
and so to import a life-tenure only, and not 
a perpetual tenure. Now, the whole that is 
to be said’on ‘this point, seems to be contained 
in the resumé in the judgment of 1853, 
(Mussamut Ameeroonissa, appellant) relied 
on by petitioners. From this, it appears.that 
there had been two decisions in which 
“ istemraree mookurruree” grants had been 
set aside by a majority as not hereditary ; 
and another case iu which the Judges una- 
nimously held the other. way, considering 
that the intent of the parties was to create 
by the disputed words a perpetual heredi- 
tary holding. It «was also noted that, in the 
Regulations of 1793°and 1815, thee words 
were taken to import perpetuity for ever. 
The result was that, in 1853, the Judges did 

not think it necessary to decide that the ` 
words always meant either ‘perpetual for 
ever ” oy “for life” only, but deemed it most 
proper,to look to the true intent and mean- 


“ing of the parties ds shewn both by their 


acts as well as their writings, and the case 
was decided on that evidence. I should 
probably be by no means disposed to dissent 
from such a view, and if we had decided this 
cage on the ground that, istemraree meaning 
perpetual, no evidence to show that the 
parties did not use it in that sense was to be 
damitted, I should on the decision of 1853 
have admitted a review. But- we by no 
means held anything of the kind. ,We 
simply remarked on the use of the word 
istemraree as among other things tending to 
show the status of the ghatwals in the last 
century ; and we translated the word “ per- 
petual” which a reference to any Dictionary 
shows to be the correct translation. Rich- 
ardson gives “zstemratee (from Marra) pro- 
ceeding, going on, persevering, persisting, 
being rendered perpetual (rent)” and “ istem- 
raree perpetual.” . i 

` I digmiss the petition, " 
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Present: è 


‘he Hon’ble W. S. Seton-Karg and A. G. 
Macpherson, Judges. 


Sare by Guardian of Minor—Neces- 
sity—Bona fides. 


Special Appeals from a decision passed by 
the Judge of Sarun, dated the 10th July 
1865, reversing a decision passed by the 
Prineipai Sudder Ameen of, that District, 
dated the 3rd May P864. 


Case No. 2977 of 1865. 
Sheo Pershad Ram (Plaintiff) Appellant, 
versus 


Thakoor Pershad and others'(Defendants) 
Respondents. 


R. E. Twidale and Baboo Kishen 
Succa Mookerjee for Appellant. 


Mr, R. T. Allan and Baboo Mohesh Chun- 
der Chowdhry for Respondents. 


* Case No. 2704 of 1865. 


Mr. 


Gour Pershad Narain (one of the Defendants) 
Appellant, 
. versus , 
Sheo Pershad Ram aed others (Plaintiffs) 
and others (Defendants) Respondents. 


Baboo Mokesh Chunder Chowdhry for 
Appellant. 


Baboo Kishen Succa Mookerjee for 
Respondents. A 


Sale by the guardian of a minor set aside, although 
there was no finding of actual fraud on the part of the 
purchaser, but substantially a finding that he did 
not act bond fide, i. e. that, if in fact he believed 
that there was a legal necessity for the sale which the 
guardian was making, he had not exercised due care 
and attention in arriving at that belief. 


Tue guardian of three minors’ sold a por- 
tion of their ancestral lands. One of the 
minors, having attained, his majority, iusti- 
tuted the suit out of which these appeals 
arise, on behalf of himself and of his sur- 
viving minor brother (the other minor hav- 
ing died), to cancel ‘the sale. The suit is 
alsov brought for the gecovery of mesne 
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profits frum the purehaser, and for an ac- 
count from the guardiah, 

The Lower Court found that, although 
the estate of the minors did not seem to 
have been substantially injured by fhe sale 
(the greater portion of the purchase-money 
having been re-invested in land by the guard- 
inn), still the sale was not warranted by 
law, being made without necessity. The 
sale was seg asidg, the purvhaser was order- 
ed to pay “wasilat, gud a certain sum was 
declared to bẹ due by the guardian to the 
minors on the acconnts between them. 

The plaintiff “appeals from the finding 
of the Lower Court as to the amount due 
to him from the guardian on taking the ac- 
counts. But we dismiss this appes (No. 
2977), as no question of law arises in it, 
the poifits decided’ being merely matters of 
fact. ON 

The purchaser appeals (in appeal 270+) 
from the decree setting asid the sale to him 
and ordering him to pay wasilat He np- 
peals on the ground that he acted bond fide, 
and that there is no finding of the I®@wer 
Court that he acled otherwise, We think 
the finding of the Lower Court—although it 
does not amount to a finding of fraud or 
collusion on the part of the purchaser—is 
substantially a declaration that he did not 
act bona fide, that is to say, that, if in fact 
be believed that there was a legal necessity 
for the sale which the guardian was making,. 
he had not exercised due care and attention 
in arriving at that belief. The Court has 
found that the sale was made ostensibly for 
the*purpose of raising money for the minors’ 
marriage, but not in fact for that purpose : 
thag th®*monty,when raised, was not applied 
towards their marriage, and that there were 
ampleefunds belonging to the estate fiom 
which the marriage expenses mighteand 
The Court de- 
clares such a sale unwarrantable, and orders 
it to be set aside. Under the circumstances, 
it seems, clear that the purchaser cannot 
have made, and itis not shewn that he did 
make, any real attempt to satisfy himself as 
to the necessity for the sale. Me is, there- 
fore, not a purchaser who is protected by 
the ruling of the Privy Council in the ense 
of Hunooman Pershad Pandey (§ Moore's 
Indian Appeals, p. 393), and the sale is 
rightly set aside: and the purchaser must 
give up possession to the plaint. .It fol- 
lows almost as a necessary consequence that 
the purchaser must pay wasilat for the 
term during which he has been in posses- 
sion. ; - 


1 e 
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In this Suit, we canuot determine any fur- 
ther question which fnay arise as between 
jhe purchaser and the guardian who impro- 
perly sold to him, or as between the plaint- 
iff aud bis minor brother and the guardian, 
with reference to the other lands in which 
a part of the moncy received from the pur- 
chaser (xppellaut) wns invested. The vari- 
ous partics are possibly entitled to further 
relief as between ench others but that 
relief cannot be granteg in this suit. 

Both appeals are dismissed with costs. 


——- 


The 16th February 1866. 


` Present: 


The Hon'ble W. S. Seton-Karr and A. G. 
Macphersgn, Judges. 
Jurisdiction — Suit against Magis- 
: trate. - > 


Case No. 2297e0f 1865. 


~ 
Special Appeal from a decision passed by 
the Principal sudder Ameen of Hooghly, 


- dated the 20th June 1865, affirming V . 
of | Baboos Banee Madhub Banerjee and Kalee 


a decision passed by the Moonsiff 
that District, dated the 9th May 1868. 


_ Hureehur Mookerjee (Plaintiff) Appellant, 


VETSUS 


The Magistrate of Howrah on behalf of 
Government and others (Defendants) Re- 
spondenis. 


Baboos Kishen Succa Mookerjoe anfeGreeja 
Sunkur Mojoomdar for Appellant. ° ba 

Baboos Kishen Kishore Ghose and Paruch- 
© nath Dutt for Respondents, 


No suit will lie against a Magistrate acting in his 
judicial capacity and bond fide, for having fined the 
plaintiff for illegally exacting tolls. 

Tus is a suit brought against the Magis- 
trate of Howrah aud others The cause of 


` actim stated is that the plaintiffis injured 


by an order passed by the Magistrate fining 
the plaintiff for illegally oxaciing tolls from 
natives passing through a certain Ahal. No 
cavse of action whatever is alleged in the 
plaint, to exis, as against the other de- 
fendants, . 

Such asuit will not lie, the fine imposed 
byethe Magistrate having been imposed by 
him agting it his judicial capacity and bond 
Jide. e š 2 

The appeal is dismissed with costs. 

. è 
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The 16th February 1866. 


a Present : 


Deed of Sale—Mortgage — Construc- 
: tion. 


Case No. 2925 of 1865. 


‘Special Appeal from a decision passed by 
Baboo Tarakant Bidyasagur, Principal 
Sudder Ameen of Jessore, dated the 31st 
July 1865, reversing a decisio? passed by 
Baboo Roy Modhoo Soodus Ghose, Sudder. 
Ameen of that District, dated the 25th 
February 1864, 


Kasheessuree Dossee (Plaintif) Appellant, 


versus 


Wooma Churn Doss and others (Defendants) 
Respondents. 


Baboo Anund Chunder Ghossal for 
Appellant. 


Prosunno Dutt for Respoudeyts. 


A Court is not bound to consider a deed of sale to be 

| a deed of absolute sale; and not take into considera- 
tion the acts and cénduct of the parties in their own 
view and dealing in regard to the transaction. Thus, 
where the parties treat a transaction as a deed of condi- 
tional ggle, the Court must not necessarily hold it to be 


a sale, ‘s 


Tue ground of spetial appeal in this case- 
is that there has been nñ error iù the Lower 
Appellate Court in the investigation of this 
case affecting the merits, as the Lower Ap- 
pellaté Court has not met the cogent reasons 
‘given by the Court of first instance for 
decreetng to Kasheessuree half of the pro- 
perty claimed under foreclosure proceedings 
by Baboo Sarada Prosunno, 

We are inclined to think this is so, for the 
following reasons. The production *of the 
deed by which the property is said to have 
been conveyed by Bhobaneé, the father of 
Woomesh and Nobeen, the late husband of 
Kasheessurée, to Radha Mohun, might be 
strong evidence to determine that this con- 
veyance was not a geed of out-nnd-outsale; 
but only a: conditional sale, although the 
deed was drawn as one of out-and-out sale. 
The late decision of the Full Beuch, February 
1866, did not decide that Courts of Justice 
must invariably coysider a deed drawņ as 


r 


1866. | Civil 


such {0 be one of out-and-out sale, and not 
take into consideration the acts and conduct 
of the parties in their own view and dealing 
jn regard to thè transaction. If Radha 

ohun treated the transaction ss one of con- 

tional sale, the Courts must not necessarily 
hWd it to be a sale. There is no charge 
of fraud or collusion against Radha Mohun. 
If the conveyance to Radha Mohun was 
merely a conditional sale, the re-conveyance 
by deed or otherwise to Wooma Churn, even 
if in return for money solely paid by him, 
cannot prejudice the rights of his brother 
Nobeens if Wooma Churn is proved to have 
been subsiMntially actihe as trustee for No- 
been in a joint éumily interest. 

Wooma Churn says that he paid the 
consideration himself, and then realized the 
share of it due from his brother from his 
portion of the proceeds of this property. 
Kasheessuree says, her husband paid his 
share, and it is quite immaterial which .of 
these two allegations is considered trie. 


The Lower Appellate Court disbelieves 
both of these allegations, on the supposition 
of collusion between Kasheessuree and 
Wooma Churn ; but, before it could be justi- 
fied in assuming this, it should have taken 
into consideration that it is alleged there is 
proof ofthese two persons having among 
themselves quarrelled about this very pro- 
perty before 1259, from which year Kashees- 
suree admits she was out of possession. 
The conditional sale by Wooma Churn to 
Ram Dyal, the vendor of Baboo $aroda 
Prosunno is long anterior to these disputes. 
It is true the Lower Appellate Court also finds 
that Kasheessuree had no possession before 
1259, but it has done so without taking pro- 
per notice of the acts and proceedings 
noticéd above. 


~ e 
Even if it be proved that the original cone 


veyance by the father of Woomesh, was a 
deed of out-and-out sale, as the’ property was 


‘acquired by Woomesh at a time in which he 


is perhaps admitted to have lived jointly 
with Nobeen as in a joint undivided Hindoo 
family, he could not merely, by the fact of 
the purchase, get the property exclusively 
for himself, 3 


Ifthe fact of joint partnership between 
the two brothers at that time be denied by 
Baboo Saroda Prosunno, he may be entitled 
to make an issue of the point. If the joint 
partnership be proved, it may then be for 
Saroda Prosunno to prove that the property 
when so acquired wab the exclusive property 
of Wooma Churn. 
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It is not alleged by Baboo Saroda Prosunna 
that the mortgage whs made by Wooma 
Churn for the joint benefit of himself and 
his brother Nobeen. Moreover, Saroda 
Prosunno Baboo may be allowed tọ prove 
any such fact before he can bind Kushees- 
suree by the acts of Wooma Churn with 
regard to a property in which the latter may 
not. have exclusive rights. , 

While trying these points, the Court may, 
on the other hand, attach all due weight to the 
silence of Kashcessuree for a long period,— 
a silence which, if not satisfactorily explained, 
may go to weakef her case, 

We accordingly remand this case to the 
Lower Appellate Court to re-consider it with 
regard to the rights of Kasheessureé with 
reference to the above mentioned remarks. 

é’ an aes: 


The 16th February 1866. 
‘Present $ i 


The Hon'ble H. Y. Bayley and Shumboo- 
nath Pundit, Judges. 


Joint Hindoo Family—Mortgage by 
Manazger—Onus probandi. 


Case No. 2939 of 1865. 


Special Appeal from a decision passed by 
Baboo Koonj Lal Banerjee, Principat 
Sudder Ameen of the 24-Pergunnahs, 
dated the 9th August 1865, affirming a 
decision passed by Baboo Nilmonce Mitter, 
Moonsiff of that District, dated the 18th 
March 1865. 


. 
e Shama Chutn Chatterjee and others 
. ° (Defendants) Appellants, 


versus 


Tarucknath Mookerjee (Plaintiff) 
Respondent. 


Baboo Oopendur Chunder Bose for 
Appellants. 


Baboo Issur Chunder Chuckerbutty for 
Regpondent. 
ba 


A nephew who is living with, and kas always acted as 
agent of, his uncle the manager of a joint family, 
cannot repudiae a mortgage by the uncle without proof 
or denial that the money so received By the uncle 
was not applied by him towards the gxpenses og the 
joint ramily. 


` 


Tue whole of the,property, half of which 
is claimed by the special appellant, was 
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acquired in” the name ‘of the uncle of the 
special appellant, by whom it was mortgaged 
to the special respondent, the mortgagee, 
who has foreclosed. Itis proved that the 
special appellant knew of this conveyance 
by his uncle ; that he was and is living with 
him, and has all along, since his majority, 
acted'as an agent of his uncle, and has even 
deposed that he fook money sent by his 
uncle to pay for the» redemption ‘of the 
property, merely because, while appoint- 
ing pleaders for his uncle, he ahose also to 
file a petition on his own behalf in the 
foreclosure suit denying fhe right of his 
uncle to convey the half share of the special 
appellant: We cannot give a decree to the 
` specia appellant, in the absence of any 
proof or even dgnial, that the money origin- 
ally received by thee uncle, who is roved 
to have been the manager of the joint 
family, was not applied by him towards the 
expenses of the joint family. We accord- 
e ingly reject the special appeal with costs. 


The 16th February 1866. 
Present: ` 
The Hon’ble H. V. Baylay and Shamboo- 
nath Pundit, Judges. ` 
Special Appeal (against decision on 
co-defendant’s appeal), 
Cases Nos. 2926 and 2927 of 1865. : 
‘Special Appeals from a decision passed by 
Baboo Juggobundhoo Banerjee, Principal 
Sudder Ameen of Nuddea, dated the 
_ 29th June 1865, affirming a decision 
passed by Baboo BishenChunder Banerjee, 
Moonsiff of that District, dated te 80th 
December’ 1864. an ee 
Modhoo Soodun Roy (Defendant 
` Appellant, 


` 


VETSUS 


Shurmo Moyee Debee (Plaintiff) 
Respondent. 


Baboo, Anund Gopal Paleet for Appellant, 


Baboos Dwarkanath Mitter, Unnoda Per- 
shad Banerjee, Khetturnath Bose, and 
Banee Madhub Banerjee for Respondent. 
A defendant cannot pPpeal specially against a decision 

passed on the appeal of his co-defendant, affirmin 

the decision of thegirst Court which was not appealed 

against by the former. l 
In these*two cases, the special appellant 

appeals against a decision passed by the 

Lower Appellate Court against the special 

appellant, landlerd, who alone had appealed 

against a decision for possession and mesne 
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a. 
profits passed against the said landlord, ‘and 


his tenant, the special appellant, in a* case 
igstituted-by the plaintiff against both of 





- By a petition, by way of cross-appeal, th 

special appellant wanted to raige an. obje 
tion against the decision of the Court &f 
first instance, on the ground that he had 
paid his rents to’ thé landlord, and should not 
have been held liable for mesne profits jointly 
with his landlord, and the Lower Appellate 
Court decided against him in his so-called 
cross-appeal. 

It is clear that, on the appeal of tht land- 
lord, the special appellant was & merely 
formal party, and might not} without any 
prejudice to the appeal of his landlord, have 
been made a respondent. As co-respondent 
to such an appeal, he does not appear to 
us to have any right to raise any objections. 
regarding his liability as distinguished from 
the liability of his landlord heard under Sec- 
tion 348 which affects only the principal ‘and 
contesting respondent.. When he did. not 
appeal separately against the decree passed’ 
against him by the Court of first instance, he 
cannot be allowed to appeal to this Court 
ou the ground of his so-called cross-appeal 
which raised questions of inter-pleadings 
between him and hiselandlord, his co-defend- 
ant. 

Therefore, as we do not think that the 
special appellant is in a position to appeal 
to us against a decision passed oñ the appeal 
of his co-defendant, by which the orders of 
the Céurt of first instance not appealed 
against by the special appellant are upheld, 
we dismiss the special °appeals in both the 
cases With costs. : eae 


The 16th February 1866. `+ < 
Present : 


The Hqp’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Re-sale of Putnee—Defaulter not to 
be Purchaser—Joint default. 


, Case No. 2827 of 1865. ° 
Special Appeal from a decision passed by 


the Judge of Tipperah, dated the lOth _ 


August 1865, reversing a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 20th December 1864. 


‘Gouree Komul Bhittacharjee (Defendant) 


Appellant, 
versus 


Raj Kishen Nath and others (Plaintiffs) 
: Respendents. a Sy 
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Balpos Romesh Chunder Mitter and Banee | to have been duly carried ott, held tho 


Madhub Banerjee for Appellant. 


Baboo Dwarkanath Mitter for Respondengs. 

Not merely recorded shareholders, but all asiual 
defaulters ‘(such as joint putneedars), are prohibited 
rom being purchasers of a putnee. 

In this case, plaintiff sued for possession 
of a certain putnee by setting aside a putnee 
sale, on the allegation’ that in fact a de- 
faulter was the purchaser, and such purchase 
was illegal. It was further urged by plaiut- 
iff that certain ‘other irregulgrities vitiated 
the sale. ’ 

Defendant denied that the purchase was 
for the defaulter, or that the alleged irregu- 
larities existed or vitinted the sale. 

The first Court held that there was no 
material irregularity in notifying or conduct- 
ing the sale, and that there was uo purchase 
by a defaulter. 

The first Court (the Principal Sudder 
Ameen’s) accordingly dismissed plaintitf’s 
suit. 

The Judge on appeal by the plaintiff 
recorded the following remarks :— 

“But the sale was an invalid one, owing 
“to the prescribed forms not having been 
“ carried out, and to the fact of Judonath, 
“ the purchaser, being a defaulter as admitted 
“ by the Collector. Gsanting, however, that 
“ the second sale was ordered on the ground 


“of non-payment of the purchase-mouey on |' 


© account of the férsé sale, it cannot be held 
“ valid, as the purchase was’ made by one 
“ Ram Lochun Koond, gomashtah of Kishen 
“ Komul, ostensibly for the latter’s*brother, 
“one Gouree Komul. That the twe were 
“ own brothers, mentbers of a joint undivid- 
“ed Hindoo family living in commen- 
“ sality, is not denied ; nor the fact that one 
“oft them, Kishen Komul, is a defaulter. 
“ The Principal Sudder Ameer was of opi- 
í nion that it was for plaintiff to show tlfat 
“ the property was bought for mowey from 
“the common fund of a joint undivided 
“family, buton this I differ; and it has 
“ been held by the late Sudder Dewanny, in 
“the ease of Doorga Goopto and others, 
« decided on the 14th June 1862, that the 
“ purchase by a member of a joint Hindoo 
“family is one from the common fund, and 
-“on behalf of the other methbers of that 
“ family, unless there be proof tothe contrary. 
“ This being admitted, the purchaser at the 
“ second sale must be considered a defaulter, 
“ even though the share is not recorded in 
” the list of shares.” The Judge, then, con- 
sidering a defaulter to be prohibited from 


pgrchasing, and the prescribed processes not Pent of the defendant, 


putnee sale to be nult and void, and decreed 
plaintiff's case accordingly. 

Against this decision, defendant appeals 
specially, urging.— 

I. That the defaulter was not’ the pur-- 
chaser ; and 

II. That there was no such irregularity 
in the processes and notices as to vitiate the 
sale. : . y 

We need not%o into the second, plea, if we 
agree with the Lower Appellate Court upon 
the first. ° 

After hearing and considering the argu- 
ment of Counsel for the special appellant; we 
concur in the conclusion arrived at by the 
Judge. The law does not prode that 
the recorded shareholder, and he only, 
shallde considered thg defaulter, but that 
those who have begn “ actual” defaulters, 
that is directly respousible either as joint or 
separate, putueedars for the rents, shall not 
re-purchase, so that the zemindar may not 
aguin be exposed jo liability of further default 
by, or have to deal with, those wko have 
before defaulted. In this view, there is no 
donbt that Gouree Komul was one of the 
joint putneedars ; and, therefore, that he or 
those who stand in his shoes would not 
by law be entitled to purchase at the auction- 
sale. ; 

We accordingly dismiss this special appeal 
with costs. 





è The 20th February 1866. 
Present : 
The Howie W. S. Seton-Karr and A. G. 
. Macpherson, Judges. 
Damages (Principle of Assessing), 
Case No. 370 of 1865. 

Regular Appeal from a decision passed by 
the Judge of Shahabad, dated the 30th 
August 1865. 

Bulobhuddur Singh and others 
(Defendants) Appellants, 
versus © ` 

Mr. R. Solano (Plaintif) Respondent. 
Baboo Mohesh Chundtr Chowdhry for 

Appellant: res 
Baboos Juggadanund Moaokerjee and 

Dwarkanath Mitter for Respondent, ẹ 


In assessing damages caused by a wrongful act com- 
mitted by the defendant, the injyry sustained by the 
laintiff should alone be*considered, and not the*punish~ g” 
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WE se to reason to interfere in this 
ease. The only real question raised is as 
to the amount of damages which have been 
awarded to the plaintiffs, and there is ample 


evidence to warrant the decree which has |, 


been givén, ‘The Judge is no doubt wrong 
in saying that the case is one “in which 
damages must be awarded as a punisliment 
to the offenders concerned, and an example 
to others, as well ga cgnpensation to the 
ss . e , 
party injured.” The injur$ sustained by 
the plaintiff could alone be legally taken 
into consideration in assessing the damnges : 
and the punishment of the defendants ought 
to have been wholly excluded. But, al- 


though the Lower Court thus erred in its | 


view nę to the measure of Camnges, the 
amount decreed has, in fact, been fixed with 
reference to the Sctual injury provetls The 
amount awarded, thouch large, is not ex- 
cessive, nar, indeed, is it as great as the 
amount of damage of which there is proof 
onthe record. Under these circumstances, 
“we-should not be justified in disturbing the 
decreeawhich has been passed, merely be- 
cause the Court has laid down the jaw as 
to the measure of damages inaccurately. 


On behalf of some of the appellants it 
is contended that there is no evidence 
against them. But we think they have 
very rightly been made liable for the acts 
of their sons and dependents who were acting 
for them, and wholly for their benefit, ° 


The case seems to have been well tried 
by the Lower Court, and the whole proceed- 
ings have been presented to this Court in an 
unusually clear and accessible form. 

We dismiss the appeal with costs. @s 

° 





` 


The 20th Febryary 1866. 


` ~ 


oa 


Present: 


The Hon'ble C. B. Trevor and F. A. Glover, 
. Judges. 


Erections or land (Pulling down of). 
Case No. 2712 of 1865. 
cud 


Special Appeal4 from a decision passed by 
the Judge of. Dacca, dated the 9th 
Aagust 1865, affirming a decision passed 
by the Moonsiff of that District, dated 
the 4th March 1865. ° 
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: @ 
Kalee Pershad Dutt (one of the Defendants} 
Appellant, 
e _ ersus 
Gouree Pershad Dutt and others (Plaintiffs) 
Respondents, : 


Baboo Gopeenath Mookerjee for Appellan 
No one for Respondents. 
. Suit by A to recover’ possession of certain land, and 


„to pull down straw luts erected thereon by B. A having 


proved his objection to B’s building on the land, on 
failure of Bto show any permission from A to build 
the huts,—Hzxp that B was rightly ordered to pull 
them down, : 

SPECIAL RESPONDENT in this cnse sued to 
recover possession cfe certain land, and to 
have a house, which had beep erected on it 
by the special appellant, pulled down. 

Both Lower Courts decieed this suit, 

Itis utged in special appeal, that the 
Judge has thrown the orus on the wrong 
party, and decided ngniust special appellant, 
on the ground that he ought to have proved 
a permission from the special respondent to 
build, whereas the special respondent should 
have been called_upon to show that the 
building took place without his consent and 
without his knowledge. 

We see no reason to interfere. The 
Judge has found as a fact that there had 
veen disputes between the parties regarding 
their respective shares of the land; that 
the special respondent lost no time in ‘ob- 
jecting to the special appellants build- 
ing, but brought a suit against him immedi- 
ately he knew of it; and that the houses 
themselves are.mere straw huts, easily erect- 
ed ang easily removed. We have been res 
ferred to a precedent eof the late Sudder 
Court, (28th August 1856, page 761, Jankee 
Singh and others, appellants) as supporting 
the special appellant’s case ; but there is, we 
observe, no ayulogy between the two suits. 
Iu that the special appellant had slept on 
his rights, and had taken no-steps to prevent 
the erection of a large and expensive brick- 
building, and the Court, therefore, held that 
he could not, at the eleventh hour, sue to 
have the house demolished. In the present 
case, the special respondeut took immediate 
steps to secure his rights, and the houses 
themselves are mere temporay structures, 

We think,e therefore, that the special re- 
spoudent sufficiently proved his objection to 
the special appellant’s building on the land, 
and that the latter fot having been able to 
show any, permission on the part of his 
co-sharer was rightly ordered to pull down 
his, houses. “7 ; j 

The appeal must be dismissed with costs. 

area 


\ 
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« «©The 21st February 1866, 
Present: 


The Hon’ble W.-S. Seton-Karr and A. ê. 
Macpherson, Judges. 


ection 73 of Act VIII of 1859— 
Grders to be passed on Interlocu- 


tory Petitions. 
Case No. 810 of 1865, 


Regular Appeal from a decision passed by 


the Judge of the Small Cause Court, 


exercising the powers of a Priucipal Sud- 
der Ameen, of Backergunge, dated the 


lih Jyne 1865. à 


Koylashuath Boy and others (Defendants) 


Appellants, 


versus . 


Nurendur Koomar Dutt Chowdhry and others 


(Plaintiffs) Lespondents. 


Baboos Pearez Lal Roy, Kalee Mokun Doss, 
and VChunder Mohun Ghose for Appellants. 


Baboo Dwarkanath Mitter for Respondents. 


Suit laid at rupees 14,757-8. 


Itis the duty of every Court to pass distinct orders 
upon all petitions and applications properly presented 


to it in connection With any suit pending before it. 

When an application is made in due time, by a person 
who has an interest in the result of the suit, praying 
to beadded as a defendant gnder Section 73 of Act 
VIL of 1859, the application ought to be granted. 

` Tots is a suit to obtain possession of cer- 
tain lands, and to recover mene profits. 
The question at issue is, to which of two 
zemindaries the lands belong. 

The defendants on the record, ita their 
written statements, say that they and gertain 
other persons, whom ¢hey name, are in pos- 
session, having distinct shares in the lands, 
and they submit that these other persons 
ought to be also made defendants. These 
other persons themselves moreower presented 
a petition to the Lower Court, stating thiti 
they were in possession, of portions of the 
lands, aud praying that they might be made 
parties to the suit, and be permitted to defond 
their interests. The Court, instead of passing 
any @efinite order on this petition, simply 
directed thatit should remain with the record 
—n direction alike meaningless and useless. 
Why the Court should yot have disposed of the 
petition either by granting or, Vy refusing its 
prayer, we are atn logs toconceive. But there 
can be no doubt that, upon every such peti- 
tion, it is the duty of the Court to which it is 
presented, to pass some distinct order, and 
that a Judge who neglects to do so, neglects 
his duty none the Jebs because he directs the 
petition to be placed qvith the record. In 
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E E 
the present instance, the conduct of the Lower 
Court has caused grent expense and delay to 
the parties : for it is the opinion both of the 
appellants and of the respondents that the 
case cannot be fully or conclusively edisposed 
of in the absence of the other shareholders 
who claim to be entitled to hold along with 
the appellants. It is clear that, so long as the 
claims of these third parties are left undis- 
posed of,ethe present stit may be either 
wholly or partially mfructuous in its results, 
as no decree made in it will be.binding on 
them, and it willbe open to them to litigate 
the matter afresh. 

Under these circumstances, and with the 
consent of the vakeels, both of the appellants 
and of the respondents, we, without g6ing into 
the merits of the appeal, yemand the case 
to thé Lower Court, and‘direct that the 
Court do make dé@fendants in the suit 
all those who claim a share or interest in 
these lands, and who may be likely to be 
affected by the result of the suit.” The Court 
will issue the necessary notices as provided 
by Section 73 of the Civil Procedure Code ; 
and, having heard what the various claimants 
have to urge, and having cousidered any 
evidence which they may adduce, will adju- 
dicate upon their claims distinctly. ‘The 
Court will also make a distinct finding on the 
issue as to the mesne profits, showing with 
precision to what extent it deems the several 
defendants to be liable for them. 

The case is to be taken up out of its turn, 


-and to be disposed of as soon as possible. 


æ The 2st February 1866. 


° Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Deed of Sale—Subsequent Liens. 
. Case No. 345 of 1865. 
Regular Appeal from a decision passed by 


the Principal Sudder Ameen of Shaha- 
bad, dated the 20th July 1865. 


Maharaja Muhesswr Buksh Singh (Plaint- 
i if ) Appellant, e 
versus 


e 2 
Lalla Soomur Chand and others (Defendants) 
Respondents, 


Baboos Dwarkanath Mitter and Mohesh 
Chunder Chowdhry for Appellant. ` 
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ee 
Mr. R. T. Allan and Baboo Unnoda Per- 


shad Banerjee for Respondents. 
Suit laid at rupees 6,169-1-8-2. 


The delivery of a deed of sale to A the vendor, after 
the making by the vendor of a fresh bond in respect cf 
the same property in favor of B, will not render the deed 
inoperative, or subject 4 to fiesh liens not within his 

. knowledge and not existing at the time of his purchase. 
THE main facts out of which this appeal 
arises are, in realify, not’in dispute, and are 
as follow :— ° 
The phintif, the Maharaja Mohessur 
Singh, obtained a' mortgage of Mouzah‘Hur- 
pore, with certain other mouzahs from Ram 
Prokash Singh, Raja of Buxar, as far back 
as the 8th of Kartick 1257. On the 19th 
of July 868, the same plaintiff obtained a 
deed of sale of the above property from this 
Ram Prokash Singh,*and the deed was duly 
registered on the Ist 8f August following. 
For some reason the deed of sale remained 
for some time with Ram Prokash; and was 
‘only delivered to the plaintiff on the 14th of 
May 1864. 3 
In the meantime, the respondent in this 
appeal, Lalla Soomur Chand, had obtained a 
bond from Ram Prokash on the 15th of 
January 1864, and on that bond he obtained 
a decree on the 13th of July. following, 
making the property’ now claimed by the 
plaintiff, or Mouzah Hurpore, liable for the 
debt. The bond in question is impugned as 
fraudulent and collusive by the plaintiff in 
the present action, but has been found to be 
genuine by the Lower Court. This matter, 
however, does not and need not enter into 
our consideration. The intervention of the 
plaintiff against the attachment of the Mouzah 
by the defendant Lalla; in satisfaction of dig 
bond, was rejected in the Miscellaneeus De- 
partment on the 10th of March, anf the 
plaintiff immediately afterwards brought this 
action. The vendor and borrower, Ram Pro- 
kash Singh, though made a defendant, never 
appeared in the Lower Court.‘ ~ 
The Lower Court has now ruled that the 
plaintiff, by accepting the deed of sale after 
his mortgage, has made himself liable for*all 
‘liens and encumbrances created on the pro- 
perty, and, further, that the defendant, now 
respondent, acquired his lien over the property 
at atime when t46 deed of sale in , favor of 
the plaintiff lay dormant and inoperative. 
` It is on this point, and this only, that the 
vappgal Bas’ been fully argued before us. We 
zre of opinion that the decision of the Lower 
Court must be sgt aside as wrong in law, 
We have perused the tleed of sale by which 
Mouzah Hurpore, together with other valu- 
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able properties, is made over absolutely 4o the 
Maharaja, plaintiff ; and we find in it no 
Séipulation whatever that the deed was to 
remain“ inoperative until any other citcum- 
stances or cortingencies should arise. Th 
said deed was regularly registeréd, and tl 
sale completed on the Ist of August 1863, 
It states that the mortgagor had got back 
other properties not‘included in the deed of 
sale though previously mortgaged. It spe- 
cifically recites that the plaintiff had actually 
liquidated considerable sums due to other 
debtors by the vendor, and had handed over 
to him receipts for the same. Afid the 
Maharaja having thus fulfilled a I%rge part 
of the contract, and having td&ken on himself 
all the then existing liabilities of the debtor, 
as specified, there is no reason whatever why 
the sale should not be held’ complete and 
absolute from the day when the deed was 
registered in August 1863. 

That the deed may not have been finally 
delivered to the plaintiff until May 1864, after 
the creation, as it happened, of a fresh bond 


in favor of the respondent, will not render - 


it inoperative, nor will it suiject the plaintiff 
to fresh liens not within his knowledge, and 
not existent at the time of his purchase. 

Mr. Allan, we observe, has endeavoured 
before us to raise a centention as to the iden- 
tity of the mouzah now in dispute, the 
plaintiff claiming the same as, Huripore and 
the defendant calling it “ Hurpore.” No such 
contention was raised in the Lower Court, 
where the defendant only incidentally stated 
that tlre were two mouzahs of the name of 
Hurptre, over one of which he held a lien. 
No regular issue was drawn up on this point, 
and the case was allowed to go to trial without 
any question as to the identity of the mou- 
zah claimed by both parties. We, therefore, 
overrule thts objection altogether. The 
Principal Sudder Ameen in the interven- , 
tion casé of the 10th of March, treated the 
mouzah as identical, and remarked on the 
Sudder Jumma of 247 rupees, 

As regards the law point raised, we are 
clear, as already intimated, that the de&ision. 
should have been in favor of the plaintiff, 
and, this being so, it is wholly unnecessary 
for us to consider the genuineness or good 
faith of the’ bond on which the defendant 
relies, for allowing it to be good and: valid, 
it can give the defendant Lalla Soomur 
Chund no lien on property which, before 
the creation of the said bond, had absolutely 
passed to the plaintiff. By 

We reverse the decision of the Lower 
Court, and decree thg appeal with all costa, . 
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t The 21st February 1866. 


Fresent : 
he Hon’ble J., P.. Norman and G. Campbell? 
. Judges. s 


Witnessos—Power of Court to refuse 
Summonses for. 


Case No. 380 of 1865. 


Regular Appeal from a decision passed by 
Baboo Nuruttum Mullick, Principal Sud- 
der Ameen of. Bhaugulpore, dated the 
17th August 1865. 7 | 


“Gora Chand Ghose and others (Plaintiffs) 
$ Appellants, ! 


VETSUS 


Raj Koomar Doss and others (Dofendants) 
Respondents. 


Baboo Romesh Chunder Mitter 
Appellants. 


Moonshee Ameer Ali Khan Bahadoor and 
Baboo Unnoda Pershad Banerjee for 
Respondents. 
Although a party to a suit may not be entitled as of 
right to ask for a postponement to enable: him to pro- 
cure the attendance of his witnesses, yet, when the trial 
of the case is delayed, the Court has no} discretion to 
refuse an application for summonses for witnesses at any 
time before the case is tried. ‘ 
Tas isa suit upon bond. The case 
was originally appointed for final disposal 
on the 30th of March, without any previous 
settlement of issues. On the 28th of March, 
the defendant filed a written statement to- 
tally denying the execution of the bond, 
and entering into various particulars. ‘On the 
same day the plaintiff applied for* sum- 
monses for certain witnesses. On the 80th 
March, the Principal Sudder Ameen passed 
this order :—‘ The case has been appointed 
“ for‘finul disposal on this day.; and, although 
“ on account of press of busine§s, it cannot 
“ be tried, still I do not deem jit proper to 
“ comply with the application for suifimoning 
“ wituesses, and the applicatiun|is refused.” 
In fact, the Court did not proceed to hear 
the evidence till the mouth of June follow- 
ing. ° Tho witnesses in attendance were 
examined on various dates from the ZIst 
to the 28th June, but plaintiff's application 
for summoning witnesses filed) by him on 
the 28th March was never eomplied with ; 
. nor was the petition to send for, certain 
papers from the Collecterate for the purpose 
of testing the hand-writing of certain wit- 
nesses, granted, ‘The case, in fact, was not 
decided till the 17th,of August. 
We think that the Court was entirely 
wrong in refusing to issue pummonsgs for 


for 
























ee eee 
the withesses, and also, in refusing to send 
for'the papers asked for. It is quite clear 
that, under Section 149 of the Code of Civil 
Procedure, a party is entitled to obtain sum- 
monses for witnesses at any time before the 
case is tried, although he may uot be entitled 
to ask for a postponement, as of right, to 
enable him to procure the attendance of his 
witnesses. The parties, aud not the Judge, 
may propevly degide’on wht evidence they 
rely for tha support of their case, und it is 
not for the Jadge to exercise any discretion 
in the matter by, refusing to summon wit- 
nesses, s 

In the present suit, the conduct of the 
Court was particularly unjustifiable, as in 
fact very great and irregular delay séems to 
have occurred in the progeedings of the 
Courtfitself, so much s that the evidence 
of the witnesses in attendance was not taken 
till three months subsequent to the date 
when the plaintiff applied for summonses, 
and the case uot decided till five months sub-« 
sequent to that date. 

The case iseremanded for re-trial t? giro 
both parties an opportunity of summoning 
their witnesses, and producing the papers 
necessary for the support of their respective 
cases. , 


The 22nd February 1866. 
Present : 


The Hon’ble W. S. Seton-Karr and A. G. 
e Macpherson, Judges. 


: mtando Widow—Maintenance. 


e Case No. 3006 of 1885. 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Chittagong, dated the 4th August 
1865, affirming a decision passed by the 
Sudder Ameen of thut District, dated the 
19th ‘November 1864. 


Bhyrub Chunder Ghose and another (De- 
fendants) Appellants, 


wersus 


Nubo Chunder Gotho and others ( Plaintiffs} 
and others (Defendants Resp8ndenis. 


Baboo Kishen Succa Mookerjee for Appel- 


lants. ., 
Baboo Chunder Madhub Ghose for Resjfond- 
ents. 


e 
A Hindoo widow's right to maintenance out of langs- 
which belonged to her husband and have devolved ca 


. 
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her son, is a purely personal right which cannot be sold 
in execution of a decree or otherwise transferred. 





Ir is contended in this case that the right 
of maintenance which a Hindoo widow has 
out ofsands which belonged to her husband, 
and have devolved on her son, may be sold 
in execution of a decree against her. ` 

We know of no authority to support this 
- contention, and are of opinion that, although 

the widow may be entitleé@ to maintenance 
out of the lands in uestion, she has no 
“right, title, or interest” in tlf lands which 
can be sold in execution of the decree against 
her. Her right to maintenance is a purely 
personal right, and cannot be transferred to 
another. 
The appeal is dismissed with costs. 
e 


. e 
The 26th February 1866. 


è 


Š Present : 


ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


* The Hon’ 


Suit for contribution of Government 
Revenue—Butwara papers—Prin- 
ciple of Distribution—Prior and 
subsequent purchasers of shares. 

Case No. 257 of 1864. 


Special Appeal from a decision passed by 
Mr. H. B. Lawford, Additional Judge 
of Jessore, dated the 11th July 1864, 
reversing a decision passed by Mr. J. 
Weston, Principal Sudder Ameen of 
that District, dated the Tth August 
1862. 


Poorno Chunder Gangolly and otherstPlaint- 
‘ iffs) Appellants, 


versus 


Kishen Chunder Ghose and others (Defend- 
ants) Respondents. 


Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Appellants, 


Baboos Banee Madhub Banerjee and Unnoda 
Pershad Bunerjee for Respondents. 


In a suit for"contribution of Government Revenue, 
the previous paid and recognized quotas must be taken 
as the proper data for distribution until & regular 
butwara is made by the Collectér and duly sanctioned 
under Regulation . 1814 as between the co-sharers 
“of the original estat. Without a legal buiwara, mere 
priority of purchase of a portion of the estate cannot 
entitle the pyrchaser to look to subsequent purchasers 
of the remainder for the Government Revenue payable 
for fhe estate if excess cf the sums defined for them by 
their own respective deeds of sale. 


. _ Imethis case, the plaintiff sued to.recover 
„from his co-sharers Government Revenue 
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alleged to have been paid by him ingxcess 
of his share. He had purchased some por- 










and in the deed of sale hé was stated to b 
liable to pay as Government Revenue a su 
mentioned in it. Others also subsequen 
purchased portions of the remaining proper- 
ty with specified liabilities for the several 
shares of the sudder jumma. Ultimately, 
the proprietor mortgaged under a conditional 
sale the remaining portion of the estate with 
a specified liability for thé remainder of the 
sudder jumma, 3 

The mortgaged property was lèft with 
the heir of the original proprieto? on proof 
of the transaction being ony a conditional 
sale, and of the debts being discharged from 
the usufruct. Meanwhile, the rights and 
interests of the heir in the remaining pro- 
perty being sold in execution of decree, 
were purchased by Muddun Mohun .Roy 
(defendant’s vendor), and from him passed 
to the said defendant. 


est purchasers from the original proprietor, 
applied for. separation of his lands by a for- 
mal butwara through the Collector, and 
succeeded in getting his „purchased lands 


a 


| legally partitioned and so constituted into 


a separate estate. ™% : 

When the Collector thus fixed fhe share 
of the revenue payable for Tweedie’s newly 
separated estate, he did so on the report of 
an Ameen, and at a sum considerably lower 
than that stated in the deed of sale under 
whiclf the lands were originally purchased 
by Pweedie. 

The Collector did tħis under the butwara 
law which provides that the separate estate 
shall bear only such portion of the original 
revenue as with reference to’ the proportion 
of itsasset?in land appears fair and pro- 
per. ‘ 
But¢his butwara at the same time left 
the remaining lands the joint property of 
the other sharers as before, ¿ e. exclusive of 
Tweedie’s separated share. Thus, the differ- 
ence between the revenue paid defor® and 
that .made payable after the butwara of 
-Tweedie’s portion, became, as far as Govern- 
ment was concerned, a joint liability -of the 
holders of the.then remaining estate. : 

The Ameen, in order-to find out the sum 
of revenue properly payable by Tweedie 
for his separate estate, had occasion to make 
calculations of the assets of all the shares, 
and to ‘distribute, the sudder jumma which 
remained, in corresponding portions between 
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letion of the estate from its original proprietor, . 


It appears that Tweedie, one of the earli- > 


the remaining shareg, By this distributign;. 
-4 t 


’ 
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the dhare of the Government Revenue pay- 
able by the plaintiff was rated in this estimate 
at the sum he had agreed to pay on that ae- 
count by his deed of purchase ; further, a 
arge addition was by it made fo the revenue 
ayable by Mudduù Mobun, defendant, and 
some reduction made from the liabilities of 
nearly all the other remaining shareholders. 
The plaintiff in this present action asks 
for a decree against his other co-sharers of 
the joint mehal for the excess paid by him 
over and above his share from 1261 (which 
is subsequent to the butwara) up to 1267, 
B. S., and has relied on the Sutwara papers 
to support his claim. 


The Court of first instance gave a decree 
to the plaintiff against the several, defend- 
ants according to their proportionate amounts 
of jumma in the butwara papers. - 


Muddun Mohun, defendant, ‘objected to 
these butwara papers being taken as the 
proper data, inasmuch as the buéwara affected 
only Tweedie’s separated estate, and had 
not been sanctioned or adopted by any public 
officer as to the joint mehal of the co- 
sharers, and therefore were not binding upon 
any party in any way. This was the ground 
of his appeal to the Lower Appellate Court, 
and that Court admitte@this objection. 


The plaintiff has, therefore, appealed to 
this Court. Here, too, plaintiff relies upon 
these butwara papers. It is, however, our 
clear and decided opinion that the dutwara 
proceedings were final and binding qnly as 
to the separated and distinct esta ate of 
Tweedie's share, and the fixing of its Teve- 
nue as on that new mehal on the rent-roll. 
The bvtwara papers are of no further avail, 
and in this case are no evidence on which 
to givé a verdict for plaintiff. Indeed, this, 
as a suit for contribution, depends upon the, 
proof of what each co-sharer had been 
paying as Government Revenue, ind for 
which each had been considered by all 
the shareholders to be liable before the 
incomplete butwara. In other wor ds, a 
suit for the .adjustment of the liability 
of the Government Revenue, in excess 
of these previous payments fixed by the 
original proprietor, caunot sucgeed, either 
if stated to be one under Section -12 
of Act XI of 1859, or any other revenue 
law, until a regular &detwara shall have 
been made by the Collector and duly sanc- 
tioned under Regulation XIX of 1814, as 
between the co-shargrs of the old estate. 
The liability of each for Government Revenue 
mougt remain till then es it was before the 
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separation of the share of Tweedie and its 
creation into a new mehal. 

Had we been trying a casein which we 
had to find what share of the Government 
Revenue should for the first time ‘be fixed 
for the different shares by an equal distribu- 
tion of the respective amounts according to- 
the respective assets of the lands of each 
share, the items im tht, dutwara papers 
might hav8 bee& received” as proof of the 
extent of the asset® then supposed to be 
those of eaclf co-sharer. But in a case, as 
this is, for contgibution, the previous paid 
and recognised quotas must be taken as the 
proper data, and not the incomplete butwara 
papers. 

The special appellant’s pleader next f pleads 
that Muddun Mohun, defendant, is not, 
as it were, a separate hew purchaser, in- 
asmuch as he represehts the original pro- 
prietor; aad that even if Muddun Mohua 
be considered to be only as_ others, 
viz. an ordinary purchaser from the 
original proprietor, still the plaintif, as 
having purchased previous to the others, 
is entitled to plead that, as between 
him and the original proprietor, the latter 
and all those who may have separately 
derived from him after plaintiff, should be 
held jointly liable to plaintiff on the ground 
that these subsequent conveyances are not 
bindiug upon plaintiff, and should not there- 
fore be considered. 

With reference to this plea, we still 
think plaintiff’s caseis bad. Admitting that 
by „no subsequent act of the plaint- 
ifs’ vendor could plaintiff be made to pay 
more aṣẹ Government Revenue than he had 
agreed to pay under his deed of purchase, 
still he cannot, in our opinion, successfully 
‘conten that che subsequent sales by, his 
vendor, with allotments of certain shares 
of the remaining Government Revenue can- 
not affect his case. We hold that 
the original proprietor was entitled to alien- 
ate his ‘remaining lands, and his 
quent acts are as much binding upou the 
plaintiff as his previous acts on plaintiff's 
behalf. And further we hold that the plaint- 
iffs mere priority of purchase cannot enable 
him to look to any Sof the subsequent pur- 
chasers to pay anything mor&than the share 
of the revenue defined for theln by their own 


‚respective deeds of sale. 


There might have possibly been’ a diffgr- 
ence if plaintiff's case had been the extreme 
one that, in order to defraug plaintiff and 
prevent bis realizing’ any portion of*the 
money he had paid for Government Revenuo 


subse- ` 
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over and above his „liability, - parts of ihe 
estato had been fraudulently conveyed to 
others with such disproportionate shares 
of the sudder jumma that plaintiff could 
not venKze any sums found due to him 
fiom any of the shareholders, by the sale 
of the lands assigned to him or otherwise. 
But this is not so, nor stated to be so. 
Again, if special appellant had proved that 
the different allotments did not make up 
the ¢otal sum of the e&tize revenue, there 
might have been more strengthen his case. 
But neither is this in plaintiffs case. 

We may further ‘observe that plaintiff's 
plender’s Intest argument before us now 
is that Muddun Mohun, defendant, is nota 
purchaser ftom the proprietor ; but this is in 

' fact incorrect ; and, even if it were correct, 
the case would not, Wwe think, be in any wise 
different. The plaintiff in fact has no right 
to a joint decree against all éo-sharers, who 
may have acquired rights subsequent to his 

*own purchase, so long as they can show 
what portion of the revenue was fired as the 
defined quotas by their, respective purchases, 
and that they have heenepaying such quotas 
since as their recognised respective liabili- 
ties. Thus plaintiff cannot ask for a decree 
for his entire demand, either singly or jointly 
with the subsequent purchaser against the 
original proprietor, on the ground that he (the 
plaintiff) is uot affected by the subsequent 
proceedings of his vendor. 

Further, plaintiff did not appeal against 
the order of the first Court which did not 
give him a joint decree; he cannot, there- 
fore, now raise that question. a 

As regards the difference between Re sum 
that was formerly payables by we@dig 
before his sanctioned butwara, oad that 
far lesser sum fixed as the Goverbment 
Revénue of his separated new estate, it is 
clear that this difference must be rateably 
distributed over all the shareholders of the 
remaining joint estate, including the plaint- 
iff, in proportion to their former fixed, 
defined, and accepted liabilities. 

If, in order to protect his interests in the 
joint estate, te defendant has been compell- 
ed to pay more than he is in the above view 
legally bound to pay, Le wany have a right to 
sue otherse for ee andto have a 
decree against 1flose who may not have paid 
their due according to the former arrange- 
ments between themselves ; but no decree 
could pass on the basis of the incomplete 
butv-ara proceedings of the joint estate. 

» Mifddun Mohcn alode appealed to the 
Lower Appellate Court, and succeeded in 


establishing that he had paid what he® had 
originally to pay by the deed of conditional 
sale and purchase, as well as his propor- 
tiunate share of the difference imposed, 
upon the joint estate by the separation o 
Mr, Tweedie’s share. The Judge beloy 
has made an immaterial mistake by overlook- 
ing the propriety of the payment of this 
additional imposition by all the proprietors 
of the joint estate, and it is owing to this 
that the 40 rupees paid by the defendant, 
Muddun Mohun, have been considered by 
the Judge to represent in Co.’s rupees the 
35 rupees and à fractjon mentiongd in the 
defendant’s deed. But the fact is that that 
sum has, merely (for the sake ‘of squaring the 
calculation), been assumed to be in sicca 
rupees. *The 35 rupees and odd aunas were, 
however, . Co.’s rupees, and this sum really 
became 40 rupees, owing to the addition of 
the proportional share of the further sum 
to be assessed, after the separation of the 
share of Tweedie into a new estate on 
a diminished jumma in respect to his pre- 
viously alloted quota of jumma under his 
purchase. 


Thus the Judge was quite right in our 
Opinion in bolding that as this defendant 
had paid all he ld to pay under his liabi- 
lity defined under his purchase, he was not 
liable to pay anything to the plaintiff 
even if the latter bad paid Government 
Revenue to a larger amount than what he 
was bound to pay. 


Weannot remand this case, as the Lower 
Appe@ilate Court in this case could only try 
matters arising out of the appeal of Muadun 
Mohun (Vide decision of the late Sudder 
Court, dated 22nd April 1857, in the case 
260 of 1856, reported in pages 649,-650). 
Under these precedents, it would be illegal 
for the Lower Appellate Court to try the 
liabilities of the other defendants as to 
which the special appellant had riot appeal- 
ed. Further, this Court here cannot try the 
liabilities of the other defendants as we can- 
not come to findings. of facts in special 
appeal ; and even if a finding of facts by us 
were not involved,it is clear that this ap- 
peal is against the decision of the Lower 
Appellate Cbdyrt passed only against the 


defendant, Muddun Mohun, and the mere 


‘fact of theother defendants being respond- 


ents in special appeal here will not alter 
their real position, 7, e. as parties in respect 
to whom there was in fact no appeal, 

LJ 


Under all these circumstances, we dismiss 
this special appeal wigh costs. ' ty 


oe 
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¥ The 24th February 1866. 
Present: è 
\ The Hon’ble H. V. Bayley aud Shumboo- 
° ° nath Pandit, Judges. 


‘IWoney-decree (Procedure by holder 
of— Against bona fide possessor), 


Case No. 2748 of 1865. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 80th 
June 1865, a irming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 25th July 1864. 


‘Shaikh Mowla Buksh (Plaintiff) Appellant, 
versus 


Bhyrab Doss and others (Defendants) 
Respondents. 


Mr. R. E. Twidale for Appellant, 
Baboo Kalee Kishen Sein for Respondents. 


A party who contents himsgJwith a money-decree 
must proceed by a regular action to establish his right 
before he can disturb the possession of a third party 


who holds possession under a bond jide title, 


We think that the Judge’s view of the 


law in this case is incorrect. 

The Judge stntes—“It is urged that the 
“Yate Sudder' Court, in the case of the 22nd 
“ May 1862, ruled thatwhen a party to whom 
“property was thus pledged contented him- 
“self with a decree for money, and did not 
“pray, that his decree should be satisfied 
‘from the pledged property, he must be 
“heid to have waived his lien. This decis 
“sion, however, is not that of a Full Bench, 
“and the High Court has subsequently 
“ruled otherwise.” 

But the Judge here quotes generally and 
not specifically the precedents on which he 
relies as overruling that specifically cited 
against his view.’ 

We have now to refer him to the Full 
Bench decision, dated 14th December 1864, 
(L Weekly Reporter, p. 315), and request him 
to follow that decision, - 

This case must be remanded, in order that 
it may be re-decided on the principle of the 
decision above cited, viz. that a party who 
coutents himself with*n money decree, must 
proceed by a regular action for the establish- 
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ment of his right, befọre he can disturb the 

possession of a third party who holds posses- 

sion under a bond fide title. i 
Remand accordingly. 


The 26th February 1866. 


The Hon’ble H. V’ Bayley and Shumboo- 
nath Pundit, Judges. * 


e 
: Presents 


: e : 

Limitation (Sixty years)—Suit by 
Government to establish title to 
Julkur — Onus probandi (When 
limitation is pleaded). 


“=, - Case No. 350 of .P865. 


Regular Appeal from a decision passed by 
Mr. S. DaCosta, Officiating Principal 
Sudder Ameen of Rungpore, dated the 

| 24th August 1865. 7 


The Collector of Rungpore, on, behalf of 
Government, (Plaintiff) Appellant, 


VETSUS 


Prosunno Coomar Tagore (Defendant) 
- Respondent. 


Baboo Kishen Kishore Ghose for Appellant. 


Mr, G.-C. Paul snd Baboos Sreenath Doss, 
Dwarkanath Mitter, and Kishen Doyal Roy 
for Respondent. 


e ` 

A suit by Government to establish its right and 
title to a julkur is barred by limitavion under Section 2 
Regulatifn II. $803, if broyght after the expiration of 


D . . 
Years after adverse possession against Govern- 


mo oħus is on a p'aintiff to remove the bar of limit- 
ation pleaded by a defendant, by showing that he (the 
plaintitt )had possession within the period prescribed by 
aw. 

Tue previous: litigation in this case is 
fully set forth in the paper book with the 
record in this case. 

The Government, considering. itself enti- 
tled to the judkur of large navigable rivers, 
recently took possession summirily by its 
Revenue Officers of the julkur of the defend- 
ants, Baboo Prosnfuo Coqmar Tagore and 
others, in the Bharlmapo\tra, Konai, and 
other rivers, before 1860. The parties 
thus ejected sued on the 7th July «1869 for 
recovery ‘of possession, on the ground shub 
they could not legally be summarily ejected 
from their julkur, and that the julkur gould n” 
not pass trom their legal possession into tho 
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hands of Goverment’ without a decree of 
Court, i in favor of Government after “a regu- 
lar suit for the establishment of its right 
and title, These suits’ of the present de-, 
fendants (then plaintiffs) were successful 


( Vide decisions of this Court, 23rd September |.“ 


1863, .9th February 1864, and 27th May 
1864). The consequence is that the Go- 
vernment has now,brought a regular suit to 
establish its right anditle to the julkur i in 
dispute, and to havæ possession. thereof 
decreed toit. This suit the Brincipal Sud- 
der Ameen‘has dismissed. He lias held as 
follows, viz.—‘‘ That the setflement papers ex- 
“hibited by plaintiff, viz. the kubooleut, 
“(copy No, 4) and wasil-bakee papers (Nos. ' 

“J and 2) show that the julkur of the, 
“river Brahmapootra alias Konie Nuddee is: 
“ not included in the settlement of Bergun-: 
“nah Pathadahs ami its kismut; while, 
“ the “defendant having failed to ‘file any | 
“settlement paper to. show the affirmative, 
“it is definately proved’ that this julkur is 
‘not in factificluded inethe settlement of. 
“thg said-Pergunnah, But I opine that 
* this circumstance will not in the first place 
“tend to dispossess the defendant when he 


“has had possession for more than sixty |. 
‘years.’ The Principal Sudder’ Ameen 


then records—‘ Now, it is seen that the’ 


_ defendant's numerous documentary and. 


“ oral evidence clearly and satisfactorily 
“ prove the defendant's possession and en-| 
“ Joyment of the fishery for thè past sizty 
“years and more. The plaintiff has no 
“evidence to. show the aa oda of Go- 


| 


would 
“have been able to foie desses o kubog- 
“ leuts of, parties to whom the ijang of the 
“julkur might have been given from time 
‘tete time, and would have cited these lessees 
“ ag witnesses to produce their pottahs and, 
“receipts given them on payments ofrents.”. 

The Principal Sudder Ameen next states—, 
‘a The Verbal arguments just now advanced 
“by the Government pleader tend to show 
“ thatthe ‘Government never had possession 
of the fishery within the past sixty years, 


> “but that the defendant’s and his ancestor’s 


“ long cdntinuéd possesggon during that-term 
“ sould eobligeg Government to-lease the 
“fishery to défendant. All the above I 
“consider fully adequate to ‘establish the 
“ defendnhi’s right of occupancy under the 
“Sbove law, and justice, and equity, and in 
“t disqualification of the plaintiffs’ claim, 
“which is at “once barred by ‘the Law ‘of 
“ Limitation,” 
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Lastly, the Principal " Sudder Agneen 
“ states— The right of Government 
to assess the- . julkur in question, and 
“the rate of rent to which Government 
“may be entitled are irrelevant matter 
in this suit, and cannot, therefere, be dise 
ee posed’ of here; they can only be decided 
“in distinct svits brought under the law, 
“to wit, Regulation II. 1819 Section 30, or 
“ Section 28 Act X of 1859 as the case 
“ may be, and under the spirit and- meaning 
“of Section,13 Act X of- 1859.” 

. ‘The Government appeals from this deci- 
sion, urging, . 

I. That the suit i£ not barred by the Law 
of Limitation as the causeeof action, only 
arose on the 6th July 1860 when the de- - 
fendant first sued Government, after Govern- 
ment had summarily ejected defendant, 
Further, that the earliest documents evidenc- 
ing defendant’s possession are the quinquen- 
nial registers of 1212 and 1227 B.S. — 

II. “That. the Principal Sudder Ameen 
has found as a fact on evidence, which ig in 
no, way rebutted, that the julkur in suit 
formed no part of the assets of the Permanent 
Settlément of plaintiff's estate. 

. HJ. That the Principal Sudder Ameen 
is wrong in referring the Government to a 
remedy under Regulation II of 1819, and 
under other laws, as there maf be no 
remedy under those laws. . 

. After hearing most fully the Counsel for 

appellant, we are clearly of opinion that 

the appellant (the Government) is barred _ 
by thé Law of Limitation contained in Section 
2 of Regulation II of 1805. When Govern- 
ment as plaintiff breught this suit, defend- 
ent pleaded that plaintiff was barred by the 
law .cited. That law gives Government, 
as representing the rights of the Sovereign, 
a period of sixty years within which to 
*sue for its rights to public revenue, such for 
instanee as “these are shid to be. The law 





‘gives no extension of that period of sixty 


years, It allows no exception so-as-to fix 
the period as that. when first the attention 
of Government might be called to its eights. , 
Neither that law. nor any other laws provide 
remedies. for the Government or others 


‘who sleepover or do not give their atten- 


tion to theif qwn rights in due time, nor does 
it fix limitation from the date of a-suit- ‘by ‘a 
party considering himself illegally ejected 
by Government “from long previous pongen- ; 
sion. 

It is admitted that -Government is, ve 
ina ‘position to -provd its: own possession, 


before. it recently-gummarily ejected defend- 


1866.) Civil 


ants.) It is pressed upon us thatit is for 
defendant to prove that he has been in ad- 
verse possession for 60 years “before he cap 
succeed in his plea of the plaintiff being 
barred’ by limitation, We de not concur 
in this viéw. When'a defendant pleads 
in bar that plaintiff cannot be heard in a 
Court under the Law of Limitation, because 
plaintiff has not been in possession within, 
the period prescribed by law, it is for plaint- 
iff to remove that bar by-showing possession 
within such periòd as the law prescribes. 
The Government in this case does not show 
or attempt to show its possession in this 
way. 

Baboo Kishen Kishore Ghose ‘has, it is 
true, pressed upon us that the cause of ac- 
tion arose only ou the 6th July 1860, when 
defendants, after their summary ejectment,. 
first sued Government. But we think that 
if we were to admit such a plea, it would be 
equivalent to holding that the plea of limita- 
tion might always be successfully pleaded by 
a party committing an act of illegal eject- 
ment, and then pleading that it is only when 
such illegally ejected party sues for ihis re- 
medy forthe loss of his long previous pos- 
session, that the cause of action arises, and 
that .all previous mea i possession’ of ia 
defendant .ought ‘to god®r nothing ; and:we 
are not prepared to hold.this at all. 


This suit then having been ‘brought too 


late, viz. beyond sixty years after adverse 
possession aguinst-Government by defend- 
ants, isbarred by the Law of Limitation, 

In this view we are not perhapsscalled 
uponito go’further or to record .our opinion. 
upon the plea urged*upon us by:the Go- 
vernment.pleader that no documents before 
1212 B. 8.-showed defendants’ possession. 

Fhe Government pleader was :more-than. 
once invited to read the docunfents of date 
anterior to 1212 B. S.,:-but-he -did not do so: 
We, however, notwithstanding thisjand in 
order not to leave his plea unanswered, have 
considered those papers,.and we think they 
quite sufficiently indicate the judkur in 
suit {as contended for by defendant in 
paras. HI’ .and IV of his cross-appeal) 
to have been .in’ defendants’ possession 
more than sixty years.before their illegal 
ejectment-by- Government. 

Thus, looking. to the rule of law that it is 
on plaintiff to remove: he ‘bar of limitation 
pleaded by a- defendant'by- showing-that-such, 
splaintiffhas had possession within the periodi 
‘prescribed by law, , and ‘holding ‘on ‘the whole’ 
" evidence-that there bis been shown no -such 
pogsessign: in -Governmgnt for- sixty. -years 
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before this litigation, as required” by y Regula- 
tion II of 1805 in cases like this, and con- 
sidering further that defendant has shown his 
possession from before the Permanent Settle- 
ment, that is for more than sixty years, till 
recently illegally ejected by Government, we 
record our judgment on this appeal, that the 
conclusion come to by the Principal Sudder 
Ameen, viz. that plaintiff, is barred by limits- 
tion, is a cprreci conclusion. 

We do not, howewr, give our concurrence 
to any othey opinions or views: stated in 
other parts of the Principal Sudder Ameen’s 
judgment, as it %s not necessary to consider 
them under the circumstances above stat- 
ed. 

This appeal of the plaintiff is, thérefore, 
dismissed with costs. ` 


. 
. ° 


_—_e 


‘The 26th February 1866, 


Present 7 


The Hon’ble'H. V. ‘Bayley and Shutnboo- 
nath Pundit, Judges. 


Sale of fraction.of share of, Estate— 
Rights of - Purchasers— Reservation 
of favorable rates to proprietors — 
Jurisdiction (of Givil Domest 
to possession. 


Case No. 2745 of 1865. 


Special Appeal from a decision passed by 
Mr. E. G. Birch, Judge of Shahabad, 
dated the 15th Arigust 1865, affirming a 
decigon of Moulvy Irradut Ali Khan, 

e Principal -Sudder Ameen of that Dis- 
‘trict, dated the 21st February 1865. ` 


Chytun Singh and others (Defendants) 
, Appellants, | 


- a versus 


Kayëssur Koonwur (Plaintiff) and 
others, (Defendants) Respondents, 


Baboos Unnoda Pershad ` Banerjee and 
\Chunder Mauiub Ghose for Appellants. 


Mr. H. C. Marinderi and Agrbons sJuggada- 
nund Moohkerjee, Kalee. Hohun Doss, and 
Bhowanee Churn Dutt: for Respondents. 


In thé. absence of any reservation or “restriction® tho 


. purchaser of; ;fraction,,of a sharé of an estate acquires 


by. his, sale an undoubte, right either to cultiyate a 
proportionate share of the lands‘cultivated by his ven- 
dors on the eame conditions as.to faverable rents_as 


HY 


J 


Y 
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‘those under which they as proprietors cultivated it, or 
-to claim his share of the rerfts of these lands just as he 
‘vould from any ryot of the estate, but without any 


other sum as mesne profits, 


A claim to obtain a declaration of title toa share of 
the proper assessment of such fraction is a claim to a 
'r’ght to possession, and is only cognizable by a Civil 


` Court. 


Tur special appellants, proprietors of 12 
‘annas of an estate, sold a fraction (24 
annas) of their property tp theespecial re-; 


spondent. e 


Before the sale, these vendorg' as: well as 


the holders of the 4 annas respectively cul- 


tivated themselves certain lads in, different 


paréels for which, in their mutual accounts, 
they qllowed to each other one € 
beeguh as rent. : 
This right, {Qe special appellants admit, 
they enjoyed iù ‘virme of their proptietary 
right. i e 
By the sale to the special respondent, 
he acquired ‘an undoubted right, either to 
ecullivate a proportionate share of the lands 
cultivated by his vendors en the same condi- 
tion that they cultivated it, or, if it were 
more convenient for all parties, to claim his 
share of the rents of these lands just as he 


would from any other ryot'of the estate. `- 


His present action is in reality for the 
Jatter right. -The defendants contend that 
he can receive from them only his share of 
the rents at one rupee per beegah. 

This would have been a good defence if 
the respondent had purchased any sbare of 
the estate from the proprietors of -the re- 
maining 4 annas as: to whom arrangements 
to that effect lind. been mutually come *to, 
just as it would be a good answer against 
the special respondent by the holderPof she 
ssid 4 annas with regard to those lands 
which were cullivated by them. ° 

Bât we are clearly of opinion that the 
plaintiff is not eutitled to claim for himself 
a separate allotment of lands out of the 
estate sold to defendants for his own cultiva- 
tion. If the principle of such an allotment 
were admitted, the extent to which it might 
be legitimately carried would be that there 
must be an entire distribution under the 
several sales by the different proprietors (and 
even by subsequent puychasers from them 
of fractional tt out of their respective 


portions) of thg greatest part of the lands of 
_ the estate to these several proprietors at a 
rate of of@ rupee per beegah: thus almost 
oblfterating*the real and substantial proprie- 
tity rights of those who purchased such 
» rights. Noris any sueh scheme practicable, 
~as the lands-of the estate ordinarily are to 
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be found already leased out and not open to 
such treatment. . Therefore, when the special 
appellant sold, he might have inserted a 
condition in the deed of sale to limit: the 
rights’ of the purchaser so as to restrict him? 
from receiving for these lands? even from. 
‘them (his own vendors), no more than the 


fractional share of the rent of one rupee per 


beegah. But he did not do so, and yet he 
asks us to treat the transaction just as if thera 
were such a definite condition. ‘Therefore, 
as the sale to.defendant, regpondent, has been 
made without any such reservation, the 
fractional shares of the special rights have ` 
also passed to the pOrchaser, anf he can 
legally claim to exercise his réght in any one 
‘of the two forms mentioned above. i 
We hold, however, that the plaintiff has 
no right to receive from his yendor propor- 
tionate mesne profits according to any. calcu- 
lation of what the special appellants may 
have realized by their cultivation. He is 
only entitled-to his skare of the proper rents 
of the lands according to the prevailing rates. 
The claim of the special respondent being 


one’ which could not be tried by a Revenue 
Court, was rightly brought in a Civil Court, 
and the possession he asked in this suit was 
in fact merely a clajm to obtain a declaration 
of his title to’ his che 

ment of these lands, and in such form a right 
of possession, 


re of the proper assess- 


We accordingly dismiss the special appeal ; 


of the appellants with costs, but modify the 
order of the Lower Appellate Court so fur ns 
‘to limf the claim of the plaintiff to his share 
of thå fair and equitable rents of the lands 
in dispute, and to déclare that he is not 
entitled to any other sum as mesne profits. 


The rents due for the period now sued for 
are to be fixed in execution of decree, and 
may for thé future be demanded in a Reve. 
tue Court as in ordinary rents between 
landlord and tenant. A 





The 27th February 1866, 
; Present : ° 
The Hon’ble W. S.. Seton-Karr and A. G, 
Macpherson; Judges. 
Construction of Deed of Gift—Putra 
poutradi—Angoja Santan—Widow. 
Case No. 3427 of 1865. 

Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 80th 
August 1865, affirming a decision passed 
by the Principal Sullder Ameen of that 
District, dated 3) st May 1865. _ 2 


186.] Civil 
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Bugola Moyee (Defendant) 
Appellant, 


versus ° 


Bhowanee Churn Paul (Plaintiff) Respond- 
ent. * - 


Baboos Unnoda Pershad Banerjee and 
Bhowanee Churn Dutt for Appellant. 
Baboos Upprokash Chunder Mookerjee and 
Hem, Chunder Banerjee for Respondent. 


Construction of a deed of gift of ashare of a village 
created in favor “ofa nephew and his sons and grand- 
sons, the terms used being not only “putra poutradi” 
but " angoja santan.” Hexp that the langage of the 
deed was very special, and limited the gift to issue male 
of the donee, and did not include his widow as his heir 
on failure of male issue. 


Seton-Karr, J.—In this case, both the 
Lower Courts have come to the same conclu- 
siou as to the interpretation of a deed of gift 
of a share in a certain village created by the 
plaintiff in favor of Gobind Mohun, the 
sister’s son of the donor, plaintiff. 

The deed recites that the nephew of the 
donor bad been long fiving in his family, 
and that it was imperative on the donor to. 
make some provision for his maintenance. 
In consequence, the village ‘iu question was 
made over to Gobind Mohun and to his heirs 
for ever. ` 


Gobind Mohun has lately demised ET 
heirs male, and the abject of the present suit 
is to recover the village in question, which 
isatalook paying revenue to Government, 
from jhe widow. 


Both Courts have in effect decided that 
the gift is void by failure of heirs; that tlfe 
widow las no title:to succeed ; and ethat the 
village reverts to the plaintiff. The first 
Court finds in addition that the gift is 
annulled by failure to observe the conditions 
prescribed. . 


It is necessary to scan closely the word- 
ing and intent of the deed. 


The deed says—‘' Do you pay the Govern- 
“ ment Revenue, and continue to enjoy the 
“ remainder in the succession. of your’ sons 
“and grandsqns (putra poutradi krame). 
“ The only condition imposed on you is this, 
“that you and the sons born cf your body 
“ (angoja santan), and their sons and sons’ 
“« sons shall continue to reside in this my own 


*@ 
“village. No others person (patra) shall 
‘enjoy the same. You must never alienate 
“ this village with the desire and object of 
“ Jiving anywhere else.” 

A further condition is imposed’ a little 
below where the donor requires a yearly 
sum of 6 rupees to be paid to him by the 
donee for the expenses of the Pooja; in de- 
fault of payment, ghe gym due was to be 
realized by legaf process. 

The question for consideration is, first, 
whether the ibove gift includes tht widow as 
heir of her husband, the donee, or whether 
it is open to the donor to resume the village 
on the death of his nephew without sons, and 
to deprive the widow of the same. 4 

The pleader for the widow, special appel- 
lant, argues that the words “putra poutradi” 
&c., and angoja sanjan”? are not meant to 
exclude the widow who, under Hindoo Law, 
would succeed to a life-interest in her hus- 
band’s estate, and that this constraction would 
prevuil in regard to wills, deeds of gift, and’ 
other documents wherever similar expreasions 
are used. He also urges that the conditions 
of the deed have not in reality been violated, 
aud that the widow is competent to fulfil 
them equally with sons born of the body. 


The pleader for the plaintiff, respondent, 
dwells, on the other hand, on the expressed 
intention of the donor ‘and on ‘his distinct 
limitation, over and above the words putra 
poutradi, &c., of the gilt to the male issue of 
the body, which issue has failed. 


On the whole, I am of opinion that the 
Lower Courts have in this instance decided 
The words “ angoja santan” 
grette be®construed literally, and should 
imit the gift to issue male of the donee. 
In thes view of the case, there ig no cause 
for interference, and no need to ente? into 
questions decided by the first Court, but not 
by the Judge, as to the observance or non- 
observance of the stipulations. 


The *appeal ought to be dismissed with 
costs, 


Macpherson, J.—I concur in thinking 
that this appeal ought to be dismissed with 
costs, I rest my judgment entirely on 
the very special “nature of the Jangunge 
used in the deed of giÑ, which, in the 
opinion of my learned colleague, ns well 
as of both the Lower Courts, is dpconsistent 
with the idea that the donor.intended that 
the property should ever go to a female. 
The expressions usad are very unusugl and. 
exceptional. ` q 
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hë 27tl February 1866. 
; A 
o Present: x 
The Hon’ble J. B. Phear and G. Campbell, 
i Judges. 7 
Trustee—Alienations by—Limitation 
—Title of Purchasers. ' 

Special Appeals from a decision passed by 
. Mr. W. Ainslie; Judge of Patna, dated 
the 20th July 1865, modifying g decision 

` passed by Moulvie,Sukhawut Hossein 
Khan, Principal Sudder Ameen of that 
District, dated the 31st December 1864: ' 


Case No. 2688 of f865. 


Luteefun and -others (Defendants) - Appel- 
So o dants, . 
', versus ` 
` Bego Jan and others (Plaintiffs) RéesPond- 
a * f 
Baboo Kishen Succa Mooherjee for 
. Appellants. ‘ 


- Mr. C. Gregory for Respondents. 
~ © -Case'No. 2830 of 1865. 
Bego Jan and others (Plaintiffs) Appellants, 
WETSUS : 
Syud Cherag Ali alias Syud Jan and others 
(Defendants) Respondents. 


‘Messrs. R. E. Twidale and C. Gregory for 
-Appellants. 


Moonshee Ameer Ali Khan .Bahadoor, 
Baboos Kishen Kishore Ghose, Chunder 
Madhab ‘Ghose, Unnoda Pershad Ba- 
nerjee, and .Roopnath Banerjee tor Re- 

_ spondents. : 

A suit brought by <cestui-que trust tB seb Wide, ag 
fraudulent, certain alienations made :by the tru 
was dismissed by the Lower Appellate Court &s barred 
‘by limitation ‘merely on the ‘ground ‘that mof than 
12 yeats had, at'the commencement of the suit, elapsed 
since the execution of such deeds of alienations: HELD 


. 
e 


(1) that this was not suiticient, and that the Court should |, 


have triedwwhether the purchasers were cognizant, at the 
time of their purchase, of ia subsisting trust ‘affecting 
the property; for, if so, they would have taken ic 
subjectto the trust, and ‘would stand in the+shoes of 
the original trustee, and would not be bond fide pur- 
chasers from trustees entitled to the benefit of the Law 
of ‘Limitation ; (2);that, if the ‘trustee had power to 
make valid grants the grantees would have a perfectly 
good title, if they took for valuable ‘consideration with- 


out notice of ‘the trust. > 3 ' 


` THESE age ercepappeals, arising out of the 
game suit. ; ' hs : 

‘The admitted facts’ of ‘the case‘are, in ‘the 
‘words ‘of the Lower Appellate Court, as 
follow :— ° . 


“ On the DthJanuary 1837, Khajah Melin- | 


w-deeeAli Jan! thade‘a ‘Will by ‘which ‘he-set 
“aside one-third of the income of his entire 
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“ estate for religious purposes, and lef€ the 
“remaining two-thirds to his daughter Ah- 
“mudee Begum, and the children of his son 
“ Moostufn Buksh, in the proportion of two- 
“thirds to the former, and one-third to the 
“latter. Bundeh Ali, the husband of Ab- 
“mudee, was appointed executor, and the 
“entite, estate was made over to him on 
“trust, with directibns to account to Ahmu- 
“dee Begum.” 

It seems also that Ahmudee Begum 
and the immediate heirs-of Moostufa are 
‘dead ; but, before. Ahmudee’s death, Bun- 
delr Ali granted certain mokurruree pottahs 
of the property, and &lso soid the feversion. 
The defendants are the gramtees of these 
pottahs and reversion respectively. The 
plaintiffs.sue as the. heirs and present re- 
presentatives of Ahmudée and of Moostufa’s 
children, and seek’ to récover the property on 
thé ground that the alienation of it to the - 


‘defendants was in breach of, and not war- 


ranted by, the trust reposed in Bundeh Ali 
by the Will. f 

On this state of facts,, the contest be- 
tween the parties raised questions for judi- 
cial decision, ‘which, we think, may be con- 


| veniently exhibited in the following order— 


Was the suit barred by the Statute 


a). i 
st all or any of the de- 


of Limitations ‘ag 


' (2). If not, had Bundeh Ali. power to 
pass the property to the defendants, as they 
allege he did ? oe 
(8). Supposing the transfer to be valid, 
was tl property, up to and at the time of 
‘such transfer, subject to a trust in favor of 
the plaintiffs or their ancestors ? f 
(4). -If there was such a trust, did the 
property become relieved of it in tbe handè 
of the defendants by reason of their ‘having 
purchased fer value without notice from a 
person competent.to.convey.? ae 
(5). «Was ihe trust extinguished at the 
‘time of the transfer either expressly or 
impliedly by the acquiescence ‘therein of 
Ahmudee or other persons through whom 
the plaintiffs claim, or has it become im any 
way extinguished since ? f 
With regard to the first 'question, the 
Lower Appellate Court has decided that the 
suit is‘barred*hy the Statute of Limitations 
as against all-the defendants except Mussa- 
mut Luteefun ; ‘and, against. this-determina- 
tion, ‘the plaintiffs appealed in,the case num- 
bered 2830. ss va? 
The Judge ‘seems to have arrived at this 


| conclusion merely on ‘the ground that moré- 


than 12 years had, at,the--commencement -of 


1866. | Civil 


suity elapsed since the execution of the 
respective deeds of alienation, We think 
that, under the circumstances of the case, 
this is not sufficient. If the defendants, &t 
the time of taking their respective inter- 
ests, were, cognizant of a subsisting trust 
affecting the property, or if reasonable en- 
quiry would have made them so, then they 
would have taken the. property subject to 
the trust notwithstanding they paid full 
value for it, and would in all respects stand 
in the shoes of 4he original trustee. They 
would not be bond fide purchasers from 
trustees entitled to the benefit of the Act, 
but actuel trustees within the scope of the 
Clauses of thg Act which affect such per- 
sons. ‘The plaintiffs’ appeal must, therefore, 
be upheld. 

Further, the Lower Appellate Court 
having held that the suit was not barred 
against Luteefun, proceeded to declare that 
the conveyances by which she claimed from 
Bundeh Ali were not good against the plaint- 
iffs, aud it is against this decision that 
Luteefun files the cross-appeal No. 2688. 
We are of opinion that this uppeal must be 
decreed. If Bundeh Ali had power to make 
valid grants or conveyances, and we see no 
reason to suppose that he had not, Luteefun 
would have a perfectly gfod title if she took 
for valuable consideration without notice 
of the trust. And this point the Judge 
does not appear to touch. 

Both . appeals are, therefore, decreed, and 
the whole case is remanded for re-considera- 
tion with special reference to the fige prin- 
cipal questions which we have above, indi- 
cated. 3 





We feel bound to observe with regard to 


question (2) that the facts of the case appear |° 


to us.very strong to show that Bundeh Ali, iu 
whose name the property steod, and by 
whom it was solely managed, was sufficienthy 
an agent of the beneficial owners jo make 
valid pottahs and conveyances in his own 
name. And with regard to question (3), we 
are of opinion that the trust created by the 
Willewas not confined to the lives of the per- 
sons named, but was an absolute gift to them 
capable of descending*to their heirs. And 
there certainly does not seem to be any evi- 
dence of acquiescence, either express or im- 
plied, on the part of the persons beneficially 
entitled in Bundeh Ali’s dealings with thé 
property. Consequently, as it appears to us, 
the cardinal issue which remains between 
the plaintiff and all the defendants alike is 
this, namely, did the latter take with know- 
ledge that Bundeh Ali beld the , property in 
ae 
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trust, or were they innocent purchasers for 
value without notice % Itis certainly diff- 
cult to imagine that any of the defendants 
in appeal 2880, so closely connected as they 
were with the plaintiffs’ family, could be 
unaware of the conditions under which the 
property came into Bundeh Ali’s hands ; and 
at any rate one would think that the slightest 
enquiry would have led to the production 
of the Will. However, „the question of 
knowledgé or no knowledge is entirely a 
matter of fact for the Lower Appellate 
Court to determine. The whole case is 
remanded as before mentioned. 


The 28th February 1866. 
ir Present: .° 
The Hon’ble W. S.Wetou-Karr and A. G. 
Macpherson, Judges. 
Partition—Onus probandi— Accounts. 
Case No. 313 of 1865. 

Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 30th June 1865. 

Gooroo Pershad Mookerjee (Defendant) 
Appellant, 
: versus 
Kalee Pershad Mookerjee (Plaintiff) 
Respondent. 
Baboos Onoogool Chunder Mookerjee 
and Dwarkanath Mitter for Appellant, 
Mr. R. T. Allan and Baboo Sreenath 
s Doss for Respondent. 


. Syit laid at rupees 20,736-3-3-3. 
th asujt for partition of joint family property, in 
which the defendant pleads that a partition has already 
take: Place, theonus is o: the defendant to prove the 
alleged portition. Every one who is entitled to & share 


must account for such p ‘tion of the joint estate as may 
have come into his hands. 


Tus is a suit for partition between two 
Hindoo brothers. The plaintiff instituting 


‘his suit’ on the 16th of May 1864 (1271 


B. S.) alleges that he and the defendant 
became separate in food in 1259 B. S., and 
have ever since remained so separate ; but 
that no partition or division of the joint 
property ever took place, The defendant 
states that the partition of ‘1259 was general, 
and that the joint estate was then divided 
between the brothers, and has: ever since 


‘been held by them separately. e The Iwer 


Court has held that the defendant failed to 
prove his case, and.has giten a decree, in, 
favor of the plaintiff. 
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We do hôf think that we should be justi- 
fied in reversing thise decree so far as it 
declares that no partition has ever taken 
place ; inasmuch as we agree in the conclu- 
sion which has been arrived at, that the 
defendat, on whom lay the onus of proof, 
has not proved the partition.’ The judg- 
ment of the Lower Court, however, is 
, most slovenly and discreditable to the Judge 
who wrote it. here js on the record n 
very large mass of evidence ofone kind 
or other, ‘but it is quite impossible to gather 
whether the Principal Sudder "Ameen ever 
really took it into his consideration, . or 
whether he in any degree appreciated the 
strong points in the defendant’s case. Yet 
the d&fendant had several strong points, 
In the first place, the plaintiff allowed more 
than eleven yerfs to elapse between-thp-date 
of the separation in fogd, and the filing of 
his plaint, although he says that throughout 
this period he was kept out of his share 
„by the defendant, and was constantly asking 
° for it, and calling upon him to come to an 
account. This laches on the plaintiff's part 
is an important item in favor of the truth 
of defendant’s story that a division of pro- 
perty, as well as a separation in food, took 
place in 1259. Another important item 
is the fact admitted by the plaintif in 
his written statement, that, after the parti- 
tion in mess, the defendant made over to 
him certain bonds for sums due to the 
brothers jointly: these bonds being made 
over to him (ds he alleges) “ by mistake 
in the shape of maintenance.” Then in 
addition to the bonds, it js proved that the 
plaintiff has recovered, by suits brought, 
either in his own name, or in thagof his 
wife, various other debts dué to the joins 
estate. All these facts go to show"that a 
partition did take place, and they ought to 
have been taken some notice of by the 
Lower Court. On the other hand, however, 
there is much which leads to the conclusion 
that, though a partition wae talked of, and 
some steps towards it were taken, it never 
was carried out : and that is, as it appears 
to us, how the matter really stands. Ex- 
cept in the points which we bave indicat- 
ed, the evidence of a partition is of a 
general and unsatisfactory nature, and is 
met by tife evidénce in favor of the, plaint- 
iff. Moreover, it has been already netually 
decided by a competent Court that the de- 
fendgnt failed fo: prove the partition in a 
suit brought against him by the plaintiff in 
which the defendant plended the partition 
Which’ he now sets up. ‘On the whole, we 


think that no complete partition is poved 
to have taken place, although a partition 
was intended, and probably partly carried 
dut. So far, therefore, as the decree finds 
that there was no partition, and declares the 
plaintiff entitled to a half of all that is joint, 
we confirm the decree appealed agninst. 
But it is clear that, in a partifion suit, before 
one brother can get half of ult the joint 
property in`the hands of another, the former 
must himself account for and eome to a 
partition of all the joint. property which 
has been in Ais hands. Inthe present case 
the plaintiff evidently has, or has hag, some 
portion of the joint estate in his hande, and 
the decree cannot be complete without 
a distinct finding as to what the plaintiff 
has to account for. The decree, too, as it 
stands, disposes in a very summary and 
unsatisfactory manner of the details of the 
account against the defendant, and we think 
that he is entitled to have that account 
taken fully and accurately. The evidence 
on the record, however, is insufficient to 
enable us ourselves to take these accounts 
or settle conclusively the issues as to the 
respective liabilities of the plaintiff and de-. 
fendant to each other in coming to a final 
partition. 

We remand the ase to the Lower Court 
to try- whether there is any, and, eif any, 
what ‘property, whether standing in the 
plaintiffs name or in the name of any other 
person, for which the plaintiff must account 
in coming to a partition, The Court will 
also fipd distinctly what the property in 
defengant’s hands is, which is subject to 
partition. In fact, theye must be a general. 
account as between the two brothers of all 
property belonging to the joint estate which 
has come to the hands of either of them. 
The plaintiff must account as strictly ns 
the defendant, as to any portion ‘of the 
joint estate come to his hands. Each is 
entitled® to a one-half share of the whole: 
and till the account is taken, and the exact 
liability of ench is ascertained, no proper 
or accurate decrec can be made. . 

The Lower Court will, under Section 
354 of Act VIII of 1859, take these ac- 
counts trying all necessary issues which 
may arise inoidental thereto, and for that 
purpose tuking*any further evidence which 
the parties may offer. ‘The Court will then 
make a distinct and atcurate finding on the 
evidence, and return the finding together 
with the evidence to this Court. 

The ease is remanded accordingly. Bat 
the proceedings have now reached such a 

By ` 
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: the date of the award, does note render the 


stage, that the parties might well, in our 
opinion, either settle these further ques- 
tions amicably between themselves, or refer 
them to the decision of arbitrators. ° 


The 28th February 1866. 


Present: 


The Hon’ble G. B. Trevor ‘and F. A. 
. Glover, Judges. 


e 
Arbitration (Time for enforcing 
award of private). 


Case No. 2908 of 1865. 


Special Appeal from a decision passed by 


the Principal Sudder Ameen of Bhau- 


gulpore, dated the Tth August 1865, re- 


versing a decision passed by the Moonsiff 
of that District, dated the 6th September 


1864. 
Bhyrub Jha (Plaintiff) Appellant, 


DETSUS 


Hunooman Dutt Jha and others (Defendants) 
Respondents. 


Baboo Kalee Kishen Sein for Apptjlant. 
Baboo Tarucknath ‘Sein for Respondents. 


An award of private arbitration is incapable of en- 


forcement, if the application for enforcement be not 
made within six months from the date of the award. E 


Praitirr sued under Section 327 for 
the enforcement of a private arbitration 
entered into between himself and the de- 
féndant without the intervention of the 
Court.” 

Defendant pleaded that, as the application 
was not made within six mouths from the 
date of the award, it cannot now be en- 
forced. : . 

The Lower Courts, on the ground pleaded 
by defendant, dismissed plaintiff's claim. 

Plaintiff now appeals specially, urging 
that the mere fact of the application not 
having been filed within six months from 














award incapable of enforcement, inasmuch 
as the terms of the law, viz. Section 327 of 
Act VIII of 1859, are not imperative. 

It is quite true that in one sense they are 
not imperative : for it is not imperative upon 
the parties to filethe awards of arbitration 
at all;’if, however, they require them to be 
enforced by the Courts, they must make the 
application within six mnths from the date 
of the award. That has’ not been done in 
the present case. ‘ Phe Lower Court’s orders 
are, therefore, quite correct, and we dismiss 
this special appqal with costs. 


The 28th February 1866. 


a Presert:` 
e 


The Hon’ble W. S. Seton-Karr and A, G. 
* Macpherson, Judges., 


e 
Limitation—Reoversal of sale of land 
a o 
in execution against third party. 


Case No. 2871 of 1865, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 11th July 1865, reversing a 
decision passed by the Sudder Ameen of 
that District, dated the 26th November 
1864, 


Sréemutty Dossee and others (Plaintiffs) 
Appellants, i 


O- e. 


. VETSUS 


Sheebanee Dabia and others (Defend&nts) 
, Respondents. 


Baboo Upprokash Chunder Mookerjee for 
% Appellants, 


Baboo Nubo Kishen Mookerjee for 
Respondents, ° 


A suit to set aside È sale of land in execution of a 
decree against a third party is not barred by limita- 
tion under Clause 8 Section 1 Act XIV of 1859, if 
brought within a year after the sale actually took 
place. . > 

Turis suit is substantially one brought 
in order to set aside asale wHich was madgwe ` 


B 
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of certain tands in execution of a decree of a | Baboos Nil Madhub Sein and Bante Ma- 


Civil-Court against a third party. ‘The plaint- 
iff objected (under Section 246'of Act VIII 
of 1859) to the sale, claiming the lands as his 
own. But the Court under Section 247 refus- 
ed toinveéstigate his claim. Within one year 
and three days of the Court’s refusal, and 
less than one year after the sale actually took 
place, the plaintiff brought this suit to 
establish his rightg “and get possession. It 
is true that in his plainthe asBs that the 
order refusing the investigation may be set 
aside, but clearly his substantial suit is to 
recover the lands and set aside the sale, so 
that, under Clause 8 Section 1 of Act 
XIV‘ of 1859, he certainly is within time. 
(See the cases of Syud Mahomed ‘Afzul, 
vs. Kanhya Lal, 2 Weekly Reporter, p. 263 ; 
and Ram GopakRoy, vs. Nund Gopal Roy, 
4 Weekly Reporter, ‘p..42). 

‘The case must be remanded to the Lower 
Appellate Court for trial on the merits. 





The 28th February 1866. 


Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 
Jurisdiction—Remand for the decid- 
ing Judge to record his reasons 


only—Trial of case de novo by. his 
successor. 


Case No. 2826 of 1865. . 
° oe 


è 

Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
10th August 1865, reversing a decision 


passed by the Principal Sudder Ameen 


` of that District, dated the 4th September 
1862. i 


Bhyrub Sheet and others (Plaintiffs) 
: * Appellants, as 


versus 
e 


Khettur.Mohun Gossain and others (Defend- 


ants) Respondents. | 
o . 


Baboo Mokesh Chunder Mitter for 
> Appelfants. 
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dhub Banerjee for Respondents. 


Vhen a case is remanded to a particular Judge merely i 
for him’ to record the reasons of his finding, his suc- 
cessor, if the deciding Judge has left the district, acts 
Without jurisdiction when he re-hears the whole appeal 
de novo. ` 


Seton-Karr, J.—Artsr hearing both, 
parties, and ‘examining closely the order 
of remand, we are quite, clear that the 
Judge has acted without jurisdiction, The 
case was remanded by the High Court for 
the Lower Appellate Qourt to recoyd Teasons’ 
for its finding, evidently under the impression 
that it would be re-tried by the same Judge 
who had tried it on ‘the previous occasion, 
and had “given no reasons at all for the 
decision of a complicated case. The Court 
might surely have been informed by one 
party or the other that the deciding Judge 
had left the country. And the present 
Judge, instead of proceeding to decide the 
case de novo, ought to have brought the 
fact of the departure of his predecessor to 
the notice of the Court, and have asked for 
instructions. 


As it is, we have only to’ set aside ‘the 
order of the Judge which was passed with- 
out any jurisdiction, and to declare the 
defendant, who was special appellant on the 
last occasion, entitled to apply to the Bench 
which passed the order of remand on im- . 
perfest information, for ẹ review so as to 
enable the present Jutige to re-try the case 
de novo. We observe that the case reported 
at page 275 of Vol. II of the Weekly Re- 
porter, S5theof April 1865, is in point as 
regards the power given by the order of 
remand, 


_ Both parties may pay their own costs-in 
this special appeal which is decreed, as far 


-| as the setting aside the order of the Judge 
}is concerned. Costs in the Lower Courts will 


follow the ultimate result of the case. 


Macpherson, J.—Following the precedent 
referred to, I think the proceedings “now 
appealed against are without jurisdiction, 
and must be set aside. So far the appeal 


will be allowed without costs. 
(J 
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1 1 e ae Tp Sweet 
: The 2nd March 1866. , the Privy Council was pronounced: for, 


Present: 
° 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, ud the Hon’ble L. S. Jackson, 
Judge. 


Recovery of possession (under decree 
of Privy Council)—Right of action 
—Interest (on mesne profits). 


Regular Appeal from a decisjon passed by 
Baboo Gunga Churn Shome, Principal 
Sudder Ameen of Behar, dated the 30th 
June 1865. > 

Case No. 323 of 1865. 
Joykurun Lal and another (Plaintiffs) 
Appellants, 


VETSUS 


+ 


Ranee Asmudh Kooer and another 
(Defendants) Respondents. 


Mr. R. T. Allan and Baboo Kishen Sucea 
~Mookerjee for Appellants. 


Messrs. R. V. Doyne, R. E. Twidale, 
>. and C. Gregory for Respondents, 


Case No. 360 of 1865. 8 


s 
Ranee Asmudh Kover and another 
’ (Defendants) Appellants, / 


versus 


Joykurun Lal and another (Plaintiffs) 


Respondents. $ 


Messrs. R. V. ‘Doyne, R. E. Twidale, 
and C. Gregory for Appellants. 


Mr. R T. Allan and Baboo Kishen Succa 
Mookerjee for Respondents, 


The right of action to a person who és restored to 
possession under a decree of the Priv? Council, does 
not accrue before the decision of the Privy Council ; and 
he is entitled to interest on jnesne profits from the 
time of his ejectment up to one year after the decision 
of the Privy Council, that being held to be a reasonable 
time to be allowed to him for commencing his suit, 


We are of opinion’ that the right of ac- 
tion did not accrue before, the judgment of 
Erk 


before that time, the plaintiff was out of 
possession under judgment of a Court of 
competent jurisdiction, and he could not 
have sued before that decree was set aside. 
The case is, therefore, not barred by limita- 
tion as to any part of the claim. 

It is clear that the case does not fall 
within Section 11 of Aet XXIII of 186:. 
The claim jn thasuit of Rajah Modenarain 
the late husband of the defendants in which 
he was plaintiff, was brought to regover pos- 
session by setting.aside a mokurruree pottah. 
He recovered under a decree of the Sudder 
Court reversing the decree of the Cougt of 
first instance, and he obtained Ris Aare 
under, that decree. The decree was revers- 
ed by the Privy Council, and the plaintiff 
was regtored to possessiomin January 1865. 
The claim of the prent plaintiff is tore- 
cover mesne profits and interest from the 
time when he was ejected to the present 
time. eee č 

It was proved ¢hat' the lands were let 
out by the defendants at rents amo ating to 
6,000 rupees for Munniwarrah Burdee, 3,400 
rupees for Jummamah, 2,600 rupees for 
Erky, and 700 rupees for Chilary, These 
sums amount together to 12,700 rupees. But 
from this a deduction of rupees 2,005-5-8 must 
be made on uccountof the rentto which the 
plaintiff would have been liable if the 
mokurruree pottah had not been set aside. 

All that the plaintiff is entitled to is that 
the defendants, as representatives of their 
late husband Modenarain, should account for 
whit has been received, or what, but for 
their improvidence, might have been received 
duripg teertifm.that the plaintiff was kept 
out of possession. 

It wis shown that the rents actually 
collected from the lands by the lessees utder 
the defendants, exceed the amounts reserved 
by the leases granted whilst the plaintiff 
was out of possession, But we do not think 
that those leases were. improvident, having 
regard to thé fact that all risk and trouble 
of collection were avoided, and that the rents 
realized did not, for the first two years after 
the leases were granted, exceed the rents 
reserved by more tkan 15 to 16 per cent. of 
which 10 per cent. for attual eollection 
would not be unreasonable, 

We think that the defendants are liable 
to pay interest on the amounts reeeived from 
the time of receipt to the present time, 
except for a period of, two years from Ji Ann 
ary 1863 to January 1865. 

A 
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It was ‘contended that interest was not 
allowed in an ordinary suit for mesne pro- 
fits except from the commencement of the 
suit, and that the defendants opght not to be 
in a worse position {the possession being 
under e¥idence of the Sudder Court) than 

` they would have been ‘if they had been ac- 
tually trespassers, But there is this differ- 
ence. If they had been actual trespassers, 
the plaintiff might have,suéd them immedi- 
ately for damages, and woul not*in such a 
suit be allowed interest pon those damages 
for the period antecedent to the commence- 
ment of the suit. But iw this. case the 
plaintiff's delay in not commencing his suit 
befor} the:decree of the Privy Council was 
pronodnced, was not attributable to him,-as 
he could not sue until the decree of the: 
Sudder Court’ °was reversed.. He- ip fact 
endeavoured without effect to get mesne pro- 
fits allowed under Section 11 of Act XXIII 
of 1861 ; but this Court held that he had: 
no right ta do so. Under these circum- 


“stances, we do not think that a year’s dealy | 


‘was anreasonable. 

We think he ought to be allowed a resa- 
sonable time for; commencing his ‘suit after 
the decision of the Privy Council was pro- 
nounced ; but we do not think that he ought 
to be allowed more.than a year for the pur- 
pose. The decision of the Privy Council 
was in January 1862. The plaintiff did not 
obtain posession until 16th January 1863, 
The action was not commenced until 31st 
December 1864. f : 

We, therefore, think ‘that, on accouat of 
his delay in suit, he ought not to be allowed 
interest for the years 1863 and 1864. 

The decree will be amendeg,b arding 
to the plaintiff rent, at the ‘rate of 12700 
rupees ayear from Ist Assin 1265 (cofrespond- 
ing with 5th September 1857) to 16th January 
1863. The landlord’s rent at rupees 
2,005-5-8 -will be deducted yearly from the 
yearly sum of 12,700-rupees, which will 
leave a balance of rupees 10,694-10-4 as 
the rate per year to be allowed. Upon 
this sum of rupees 10,694-10-4, there must 
be interest for each year, commencing from 
ist Axsin-1266 (corresponding with the 24th 
September 1858) up to the Ist January 
1863, -and from Ist January 1865 to the 
present tfme. The above sums will be capi- 
talized, and interest upon that amount will 
be decreed from this date to the date, of 
reglizhtion, to be assessed in execution. , 

.- The costs of the two appeals to, be allowed 
A the parties in -proportion to the amounts 
decreed and disallowed. 


REPPRTER. ` 
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The 5th March 1866. 
i 6 


è Present : 


The Hon’ble H. V. Bayley‘ and Shumboo- ' 
nath Pundit, Judges.. 


Government Revenue (Recovery of— 


by Mortgagee in possession). 


Case No. 848° of 1865. 


Regular Appeal from a decision passed by 


Moulvie Syud Iradut Ali Khan Baha- 
door; Principal Sudder Ameen af Sha- 
habad, dated the 3th August 1865. 


Badaum Koowur (Defendant) Appellant, 


versus 


Lalla Seetul Pershad (Plaintiff) Respondent. 
Mr. G. C. Paul and Baboos Unnoda Per- 


shad Banerjee and Kedarnath Chatterjee 
for Appéllant. : 


Mr. R. V. Doyné ‘and Baboo Dwarkanath 


Mittet for Respondent. 
Suit for Government Revenue paid by mortgagee in 


possession of property mortgaged for a debt secur- 
ed by an instalment bond executed in his favor by 
the mortgagor through a mooktear. 
plaintiff could not prove the execution by the defendant 
of the power of attorney in the name of the person 
alleged to have signed the bond for the defendant, yet 
as the plaintiff had’ paid the arrears of revenue due. 
on the mortgaged property in the bond fide belief that 
he had. a rightful interest in it, and would thereby 
‘save the property from sale, and be entitled fto recover 
the mopey so paid, such payment was held tobe not 
officiouS, and the suit was decreed. 


Although the 


“We see no reason to disagree with the 


Lower Court, as fat as it discredited the 


evidence produced by the appellant to estab- 


lish that she herself had paid the Govern- , 


ment Revenue claimed by the plaintiff. The 
fact of the receipts for this revenue not being 
with the appellant further shews that she 
did not pay it, and her attempt to explain 
their non-production by charging fraud 
against the mookhtear who paid the revenue 
in the Collectorate, is of no avail, as the plea 
is not proved, 3 

The mookhtear is admitted to be the servant 
ofthe Maharajah of Domraon, whose treasurer 
the plaintifț is, and there is no proof of the 
mookhtear’s having ever been engaged in the 
service of the appellant. , 

Even if the appellant had succeeded in 
her plea, still the fact of the receipts for so 
many years being with plaintiff, would re; 
quire very satisfactory explanation, and it 
is not really at all so explained, =. 
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d am appellant has suggested that the | not only complicate the old case, batalso raise 


money in dispute, if not paid by her, must 
be that of the Maharajah of Domraon, and not 
of the plaintiff. The ‘appellant urges that 
the original ‘transaction of the instalment 
bond (for payment of which bond this pro- 
perty is said to have been mortgaged, and of 
which the revenue paid is now in dispute), 
has already been pronounced in the former 
case by the Appellate Court to be merely & 
paper transaction ; that even if the transac- 
tion be assumed tq have any substance, it is 
incredible that the plaintiff would advance 
(1,80,000) one lakh and eighty thousand 
rupees Inguard cash to the ‘Maharajah of 
Domraon, and receive in return an instalment 
bond from the appellant, stipulating that this 
money was to be re-paid ta him by instal- 
ments within forty years, without interest ; 
and that there is nothing to show that the 
plaintiff had paid the money, or had any 
right to suppose, when he paid in to the 
Collectorate (if he paid at all) that he had 
a bond fide interest in protecting the estate 
of the appellant by such payment, so as tg 
justify a claim under Act XI of 1859. 

Now, we have no occasion to go beyond 
the issue adopted below by the appellant. 

She pleaded that she had paid and that 
the plaintiff Aad not. The denial of the 
paymenteby the plaintiff was intended by 
appellant to support the payment alleged by 
appellant, but was never intended to signify 
that if she failed to prove that she paid the 
money, then, notwithstanding such failure, 
the plaintiff might be shewn not to be the 
person who had paid, but that another aad a 
totally different persop was the owner of, 
and the party who paid, the money. 

If this had been distinctly pleaded, the 
plaintiff would, on the other side, have been 
in a position to offer evidence on the plea, 
but we cannot now let him be takén by sur- 
prise by proceeding at this stage to try any 
such issue here, which is one entirelf new 
and not fixed below, but really taken in 
appeal for the very first time. 

Further, we hold that: the fact of -the in- 
stalment bond being in the name of the 
plaintiff, together with the additional fact 
that the Maharajah of Domraon has in the 
former case already denied on oath that he 
is any way -interested in the money of the 
bond, show..that, even if we assyme that 
.there is some reality in the present sugges- 
-tions of the appellant, we cannot (whatever 
may in fact be the arrangements in that view 
of the case between the plaintiff and the Ma- 


harajah) try the new issue. To doso, would | the whole debt 
e . e 


a new case altogether, « The appellant, more- 
over, never beforé complained of any omission 
of the Courts to direct the trial of such an 
issue, and we do not consider there is any 
thing to justify a remand to try a case alto- 
gether different from what appellant set forth 
below. ' a f 

If the appellant has ‘not paid the revenue, 
she is clearly liakle for mopey paid on her 
account, tlfough tbe money paid may be 
either. wholly or partially that of a person not 
before us, but ‘who is not likely to chim or to 
obtain -a decrees for the money from the 
plaintif -after its reaching the plaintiff 
through a Court of Justice. For the pur- 
poses of this suit, we have no occasién to 
examine into the further details of the trans- 
actions gonnected with the property of which ' 
the revenue was paid ty the plaintiff, . These 
in fact extend from the -time of the decree 
being obtained by the plaintiff against the 
appellant and others who then jointly owned 
the-property ; they reach over the subsequent 
sale in execution, the purchase by the Meha- 
rajah of Domraon, and the subsequent gift to 
the appellant by the said. Maharajah of the 
entire property so purchased, and so up to 
the alleged loan to the appellant by the 
plaintiff of the consideration-money of the 
said instalment bond. ‘These facts do not 
really affect the decision of the present case 
as on the pleadings and issues on which the 
parties went to trial. Itis immaterial. whe- 
ther, in return for the bond, money was re- 
ceived by the appellant to pay the Maharajah 
the gonsideration for the conveyance of the 
property into the hands of the appellant who 
is a relagjon af the Maharajah. 

elt*may or it inay not be the case that for 
all these transactions no cash passed beyond 
the deposit in Court and the -withdrawal 
from the Court through the plaintiff of the 
purchase-money paid by the Maharajah of 
Domraon. It may also be that substantial 
rights were passed to the appellant by a 
deed of gtft, and that some rights to recover 
money for exceeding the original amount of 
his decree was reserved to the plaintiff by the 
instalment bond, either wholly ‘for himself, 
or partly or wholly in trust for the Maha- 
rajab. “These are wot, points for trial or 
decision on this record in appeal. 

It is, however, necessary to note that the 
appellant, who denied the: execution of the 
instalment bond, in the former sujt in whigh, 
for non-payment of one or two instalments, 
the plaintiff in the prasent case had sued ‘fo 
(as it was stipulated in” tHe 


a 
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teeter et ee ee So e 
deed thaf tie might on such default), now| ~-  The-5th March 1866. J Y 


distinctly admits that she holds the pro: 
perty from thé, Maharajah, and that in 
the former case the only deed of gift 
filed by the plaintiff was. denied by the 
“appellaht’ without her producing any deed 
herself, By this admission, she must be 
supposed to admit all the previous trans- 


actions up to the purchase of the property by |> 
the Maharajah qf Domraog in execution of | - 
‘decree, as he could not have con¥eyed to her | - 


‘without acquiring the property herself. 

_ If the‘appellant could havé fairly pleaded 
‘complete ignorance of all *previous transac- | 
tions, and that the property now, as well’as | 
bef€re the ‘passing of a decree against her, 
was tonveyed without her knowledge, that | 
_all these transactions were a series of frauds; 
to cheat her of the property, the dismissal of 
the claim of the plaintiff under the instalment, 
bond in the former case might have been 

- Some ground for refusing , the present claim 
apf the plaintiff. As long, however, as the 
decision passed here in the former case is 


‘noSsef aside in appeal by Her Majesty’s|, 


Privy Council before which Court itis now 
pending, we must deem that decision as a 
correct one. |. ; g 

But, notwithstanding the failure of the 
plaintiff to prove the execution by the appel- 


lant of the power of attorney in the name of’: 


the person who is alleged to have signed tha. 
bond for her, we cannot hold that the plaint=| 
iff had not sufficient reasonablé grounds to; 
believe bond fide that, when the property | 
mortgaged for the debt secured by the in: | 


‘stalment bond fell in arrears, he would, by |: 


paying the money in dispute, not only legally ` 
(under Act XI of 1859) protgat sibs proper- 
ty from sale, but would also be entitléd %o : 
recover this money from the appellant on the. 
grqund of the interest which he supposed: 


‘bond fide he had in that property. Thed- 


‘payment, then, was ‘not in our view merely 
hn officious one, “Indeed, a large portion of 
the money now elaitned-was paid after plaint- 
iff had ‘sued, and ‘after he had dbtained a 
decree upon the instalment bond. At the 
same time, ‘ho desire-to protect the property 
‘from sale would justify the plaintiff in claim- 

. ing ‘any money not originally payable’by the 

‘appellant. But as thë money sued for by 
plaintiff was money which défendant was 
‘legally bound to pay to the Government as 

’_ -Revenus of Government, and she did not-pay, 
sbe must %e-pay the amount to plaintiff. 

. We accordingly see ‘no reason to interfere 

with the degision of, the Court below, and 

“dismiss this appeal with costs. 













Present: 


°. Pd Pie ` f 
. The Hon’ble H. V. Bayley and Shumboo- 
mnath Pundit, Judges. - 


Splitting of claim—Suit for posses- 


sion and reversal of Act IV Award 
—Suit for damages (on account 
of misappropriated materials of 
house). : j 


Cases Nos. 3046 and’3135 of 1865. 


Special Appeals from a, decisio? passed 
by Baboo Koonj Lal Banerjee, Officiating 
Additional Principal S&dder Ameen of 

. the 24-Pergunnahs, dated the 26th July 
1865; affirming a' decision passed by 
Baboo Nurottum Mullick, Sudder Ameen 
of that District, dated the 15th March - 
1865.: ° oe hed 


Kaleekant Roy. Chowdhry and others 
. (Defendants) Appellants, . 


~T versus 


Haro Mohinee Chowdhrain and others 
(Plaintiffs) Respondents. - 


Baboos Oopendur Chunder Bose ind Kalee 
_ Mohun Doss for Appellants. 


Baboos Hem Chunder Banerjee and Chun- 
der Madhub Ghose for Respondents. 


Te súbject-inattets of a suit for ‘possession of land 
and reversal of ah Act IY award, and of a ‘suit for 
damages on.account of the materials of a house subse- 
quently misappropriated, are distinct both as to time 
and cause of action. The latter matter need not neces- 
sarily be included in a suit for the former. _ 


THE pleaders for both parties admit that’ 
òñe ‘gid the same decision by this Court 
‘will govern both these special appeals. 


‘. Plaintiff sued to recover 800 ‘rupees, theo 


value and cost of erection of a house of 
plaintiffs, alleged to have been illegally pulled 
dowh by Kaleekant. Roy and Madhub and 
others, defendants, and the materials of 
whiéh they had carried away. The allega- 
tion ‘of plaimtiff was that, while there was a 
suit pending-for possession of the land for 
which plaintiff eventually got a decree, the 
defendants illegally pulled down the house, 
notwithstanding an intermediate injunction 
by the Court. i ae 
Kaleée Kant Roy, defendant, pleaded that 
‘the materials of the house were bona fide 
: w 
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1 sold lo a Rajmistree by Bromo Moyee defend- | -I. That the plaintiff's preggnt suit will 


ant ; that one of the defendants, Rajkisto, | not lie, as she abandoned the present claim 

purchased some of the materials from ‘this | for damages in the prévious suit. 

Rajmistree but returned them. Madhub dg-.| On this plea, we would remark that it was 

fendant pleaded the same—and in bar, limit- | after the first suit was instituted, and subse- 

ation and’ splitting of claim. ‘Bromo Moyee | quent to an injunction, that the materials of 
defendant admitted the misappropriation, of | the house were misappropriated, so that the 
the materials of the building. subject-matter of each suit was perfectly dis- 

The first Court held that limitation did | tinct aë to time and cause of action. Buteven 
not bar the suit, and that there was no im- had it been otherwise, we think the previous 
proper splitting of claim, as ‘the act which suit which wa® fo? possession of land and 

formed the subject of this suit, was entirely | reversal of an ActelV award, need not im- 

subsequent to, and distinct from, that suit ; peratively have included such a claim as the 
and, in, fact, the result of disobedience of an | present. Sectign 10 Act VIII of 1859 allows 
injunctioa of the Couxt issued after the first | even wasilat of land to be matter of se- 
suit had been jnstituted. On the merits, the | parate action. Under this analogy, gnd on 
first Court referring to the statements of the | the facts of this case, we think that démages 
two peons who were deputed by-the Court | on account of the misappropriated materials 
to the spot with reference to the “execution | of a house, need not be necegsarily asked for 
of its injuction, but proceeding distinctly | in à ‘suit for possesgion dnder title and in 
upon the independent evidence of plaintiff's reversal of an Act IY award. N 
witness at a local enquiry, found as a fact II. That the Lower Courts bave admitted 
- that the materials of the house had been|# peon’s return as legal evidence without 
made away with by defendants Madhub and his deposition. oo 
Kalee Kant Roy. Adverting to a plea by| Ou tbis jpleae we observe. that „1t 18 
defendants that the plaintiff’s witnesses Had | quite patent on the record (as we have 
deposed previously in a manner contrary to | #bove set forth) that the return was not the 
their depositions before the first Court, that | main evidence on which the finding of fact 
Court observes that the defendant did not] Was come to m the First Court, and upheld 
produce the alleged contradictory depositions by the Lower Appellate Court. 
so as te establish this plea. The first Court IM. That it was not for defendant to 
also refers to the fact that the Rajmistree in- | Produce the previous depositions of the 
dicated by Kalee Kant as the purchaser of plaintiff's „contradictory statements of the 
the materials from Bromo Moyee denied any | Witnesses as they were on the records. 
such purchase, and it further holds this plea We think this plea quite futile. If defend- 
of defendant to be unproved. Madhub’s | 94s wanted the depositions referred to or 
plea the first Court also found not established. read, it was for them to cause the reference 

Holding these views, the first Court gave aŭd perusal, and the neglect of their duty in 

a decree to plaintiff against Kalee Kant and support of their plea cannot now be urged 

Madhub for rupees 662-8 as the real value agaifserespondent : nor can it thus be pro- 

and cost of the house and materials. perly ow said that the Court disregarded 
theisevidence. It is for the parties to prove 
their cases themselves, not for the Courts to 
do it for them, 

IV. That the Courts below were wrong 
in holding that defendants admitted any mis- 
appropriation. 

We have only to say that, if the Courts 
were wrong, they clearly enough found on 
quite sufficient independent evidence, beyond 
the admissions, that the defendants were 
guilty of the misappropriation charged. 

V. That the Lower Cotrts wrongly 
looked at the decision in the previous’ suit as 
evidence when the defendants were not 
parties to it. e.. ` o 

We are of opinion that this is not so, and 
.| that the.Courts oml» referred to the previgus 

































The above named defendant separately 
‘appealed to the Principal Sudder Ameen’s 
‘Court, The Principal Sudder Ameen has 
held that limitation, does not bar’ the suit, 
that defendants Madhub and Kalee Kant 
did misappropriate the materials, that Kalee 

‘Kant and one Pran Kisto made a room of 
some of them, and-that Bromo Moyee’s state- 
ment of her sale is a collusive and false 
statement ş further, that the plaintiffs evi- 
dence and the local enquiry e&tablish plaint- | 
iff's case. . ; 

The defendants Kaleo Kant and Madhub, | 
‘dissatisfied with this decision, appeal speci-. 
ally. The grounds of their appeal have 
been taken down yerbatim as the 'pleaders 
stated them before us. 

e . e 
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decisions so far as was requisite iz conse- 
quence of defendants’ own pleadings, ` 

VI. That the Lowér Court had. no evi- 
dence on which to base its decision as to 
defendant’s, Bromo Moyee’s, collusion with 
the other, defendants. 

We ‘think on this plea that both -Courts 


were fully justified in recording their remarks 
situation - of, 


on those probabilities which the 
the parties‘ and’ the surrounding circum- 
stances led them to deduce. e e 
VII. That some documents and evidence 
on defendants’ part were not considered. 
On this, we would remark. that the law 


requires: distinct pleas in a Memorandum of 


special or regular appeal. The terms ‘‘some 
docum®pts” are'not distinct, nor do we see 


that plaintiffs petitions of 27th April 1862 or. 


5th May 1862 were so disregarded by the 
Courts below as to‘afigct the decision. ® The 
finding of fact rested of the whole independ- 
ent évidence in the case.. 
~ Under all these circumstances, we consider 
adethe ‘pleas’ in special appeal untenable, 
and, | indeed, 
defendants to the plaintiff, and the contempt 
of Court by defendants, and their conduct in 
all the Courts, have been anything but credit- 
able, and we can only express our surprise 
that they should have still further extended 
litigation of this character to this Court. 

' We dismiss these special appeals with all 
costs on-defendants. r 





The, 6th: March 1866. 5 


, Present: ee 
The Hon’ble J: B. Phear and F. A. Glover, 
ey Judges. y 


Arbitration—Jurisdiction: ' 
Case No..3144 of 1865. . 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
29th June 1865, affirming a decision 
passed by the Moonsiff of that District, 
dated the 30th November 1864. 
Shitanath ‘Biswas and'others (Plaintiffs) 

Appellants, ; 


‘Rishen Mohu Mookerjoe and others 
athtiffs and Defendants) Respondents. 


Versus 


THE WEEKLY REPORTER. 
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frivolous. he conduct of 


Rulings. [Vol. V. 
D 
Baboo Bama Churn Banerjee for Í 
Appellants. 
Baboo Huree Narain Roy for Respondents.. 


„Whilst a suit avas pending before arbitrators, the 


~appellant on application was made a co-plnintifg, and 


as he made no objection to the arbitration, but suffered 
the arbitrators to give in their award which affected 


‘him equally with the other co-pleintiffs, he was con- 
sidered as having: agreed to the arbitration ab initio, 


and therefore bound by it, X 
: Hetp also that the first Court acted illegally in de- 
ciding the case onthe merits after the arbYtration, 


and that the Lower Appellat® Court was right in decid- 
ing the appeal on the terms of the awd instead of om d 
the merits, , 


WE seo no reason to interfere with the 


Lower Appellate Court’s order in this case. 
It appears that the suit was, with the consent ` 


of all the then parties to it, referred to arbi- g 
tration. Whilst it was pending before the 
arbitrators, the special appelldnt petitioned 


the Court to be made’a co-plaintiff, and he 
was made a party accordingly. The suit 


shortly afterwards was decided by the arbi- 
trators adversely to the plaintiffs. 


. The special appellant. now contends that 
the Judge ought to have tried the gase ag 


the Moonsiff did on the merits, and had no 


right to bind him (special appellant) by an 
award to which he was no party. - 

' On this, we observe that, although speciak 
appellant was no party to the suit when it 
was referred to arbitrators, yet, when he was. 
made a co-plaintiff, he gook that position in 
the case as it then stood, before the arbitra- 
tors that-is ; and as he made no, objection to 
the arbitration, but suffered the arbitrators 
to give in their award. which affected. him 
equally with the other co-plaintiffs, he 
must be considered as having agreed to the 
arbitratibn ab. initio, and’ to be, therefore, 
bound by it. 

‘With regard to the other objection, we 
think that the Moonsiff acted illegally in 
deciding the case on the merits after an 
arbitration’ award, which’ took the case out 


of his jurisdiction, had been -come to, and 


that the Judge was right under Séction 324 
of Act VIII of 1859 in deciding the appeal 


on the terms of the award, and that he had 
no power to,go into the appeal,on the 
„4 merits.. ; , ,. o, r 
~- We, therefore, dismiss the special appeal 
‘with costs. i 
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The 6th March 1866. 
Present: 


The Hon’ble J. B. Phear and F. A. Glover, 
Judges. - 


Conveyance by Hindoo Widow—Suit 
by Reversioner: 


Case No. 2955 of 1865. 


Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Dacca, dated the 17th August 1865, 
reversing a decision passed by the Sud- 
der Ameen of that District, dated the 
15th Séptember 186%. 
Hurish Chunder Sein Lushker, Guardian of 
Okhoy Chunder Sein and another, Minors, 
(Plaintiff) Appellant, ° 
versus ` 

Bromo Moyee Dossia and others (Defendants) 

Respondents. i 
Baboo Chunder Madhub Ghose for 

Appellant., : 

Baboos Kalee Mohun Doss and Luleet™ 

Chunder Sein for Respondents. 


A reversioner may sue to have a conveyance by a 
Hindoo- Widow declared void as against him, but he can- 


not sue simply for ejectment aud possession during. the | - 


life-time of the widow. 


In this case, the plaintiffs sued for posses- 
sion, on the ground that they were rever- 


sioners entitled to the property on the death |- 


of the two ladies mentioned, and that these 
ladies had alienated the property ultra vires. 
It is admitted that both ladies are stil alive, 
and a Full Bench decision of this Court has 
_ declared that under sich circumstances the 
reversioners are not entitled to possession. 
Following this decision, the first Court has 
rejected the prayer for possession, but has, 
nevertheless, gone on to decide that the 
conveyances by the ladies were invalid. Oñ 
appeal and cross-appeal by both parties re- 
spectively, the Lower Appellate Court. has 
decided that the suit cannet be entertained 
during the lives of-the ladies, and on that 
short*ground dismissed the suit. We think 
he is quite right. Had the plaint in the 
first instance sought the alternative. relief 
of having the conveyances declared void as 
against the reversioners, probably, it would 
have présented some merits which the Court 
would have been boundeto enquire into. It 
was, however, simply a suit for ejectment, 
and, on the face of the plaint, it clearly did 
not lie, : Ross hic tet 2 
We dismiss the appeal with costs. 
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The 6th March 1866: ° 
Present: 


The Hon’ble J. P. Norman and G. Campbell, 
Judges. i 


Hindoo Law of Inheritance — Bro- 
ther’s Son’s Daughters. 


. i] R 
Case No.e407 of 1865. 


Regular Appegl from a decision passed by 
the Principal Sudder Ameen of Dinage- 
pore, dated the 20th September 1885. 


Radha Pearee Dossee and another (Plaint- 
e’ iffs) Aprgllañts, 


versus 


Doorga’Monee Dossia and others (Defend- 
= 
ants), Respondents. , ’ 


° 
Baboos Juggadanund Mookerjee and Kalee 
Kishen Sein for Appellants. 


Baboos Banee Madhub Banerjee and 
Goopeenath Mookerjee for Respondents. 


Suit laid at rupees 24,800. 


A brother’s son’s daughsers are not heirs according 
to Hindoo Law. 


This suit is brought by Radha Pearee 
Deseo and Motee Monee Dossia, plaintiffs 
(appellants), for declaration of their rever- 
giopar perri, and possession of, real and 
persona} estate, against Binode Monee Dossia, 
widow of one Hookoom Chand Suttyer, on 
the ground that Binode Monee, beitg in 
possession, is wasting the estate. The plaint- 
ifs are daughters of the son of Oodoy 
Churn Sattyer, the brother of Hookoom 
Chand.. , 


The defendant’s deceased husband’s brother’s 

son’s daughters are not heirs according to 
Hindoo Law. ‘The plaintiffs have, there- 
fore, no right of action ; and this suit, as 
regards Binode Mdnee, must be dismissed. 


It appears to us that the action, as far as 
Doorga Monee is concerned, is merely brought 


collusively. ae 


The appeal is, therefore, dismissed, with 
‘costs and interest. + e~n 
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- The 7th March 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
. Justice, „and the Hon’ble L. §. Jackson 
Judges > > 


Mahomedan Law—begitimacy. 
Case No. 265 of 1865. 


Regular Appeal from a decision passed 
by Baboo Punchanan Banerjee, Prin- 
cipal Sudder Ameeg of Hooghly, dated 
the 10th July 1865. 


- Oomda Beebee ' (Defendant) 
i“ ` Appellant, 


versus 


Syud Shah Jonab Ali (Pht) 
~fespondent. 


Moulvie Murkame& (Hossein and Baboos 
Dwarkanath Mitter ond Sreenath Doss 
for Appellant. 


boos Kishen Kishore Ghose and Hem 
Chunder Banerjee for Respondent. 


ment of a father renders a son or daughter a legitimate 
child and an heir, unless it is impossible for the son or 
daughter to be so. 

Peacock, C. J.—Tuis was a suit brought 
for confirmation of possession of a certain 
share in certain lands by reversing an order 
under Act XIX of 1841 of the Judge of the. 
District of Beérbhoom, bearing date 18th 
March 1864. The order of the Judge un- 
der Act XIX was that the defendant had 
proved by documents that she „was, the 
daughter of Banda Ali. The defendant in 
her written statement says that “the fact 
“ of my being the’daughter of Shaha Banda 
“ Ali (since deceased), will « ed aby 
“ the heba-bal-awez-namah executed by my 
“father, and other-documents.” . 

Wè are-told by the pleaders for the de- 
fendant that one of the issues raised was 
whether the defendant was or was not the 
daughter of Banda Ali. The Principal Sud- 
der “Ameen, in delivering his judgment, says 
that one of the points for determination is, 
-“ was the defendant a daughter of Shaha 
“ Banda Ali,-born of his loins in the womb 
“ of a wife married to him‘lawfully accord- 
s ing to the Shurra$ 2” That was a differ- 
ent issue from the one which we are told 
-was laid.down. But the record before, us 
:does not, enable us to say what was really 
the issue, ‘because the paper containing the 
issues that were raised has not been sent to 
“us, and-has prgbably been: placed in a se- 
frm Nuttee, consistifig of papers which" 


` 0 
are not usually sent up to this Court. f But Y 


it certainly ought to have been sent, as itis 
a most important document for the Court to` 
have before it. Ifthe issue was such as the 
Principal Sudder. Ameen ‘in his judgment 
has stated it *to be, and seems to have un- 
derstood it, and did not raise’ the simple 
issue, whether the defendant was the daugh- 
ter according to Mehomedan Law, it is quite 
clear that he laid down a wrong issue. 

Having regard to the defendant’s written 
statement, the question was whether she was 
or was not’ the daughter of Banda Ali ac- 
cording to the Mahomedan Law. If, on the. 
other hand ‘the issug was ‘as it was stated 
by the defendant’s pleaders to Fe then it 
appears to us that the Prfncipal Sudder 
Ameen tried the wrong issue. Sir William 
Macnaghten, in his Principles of Mahomedan 
Law, Chapter VII, Section 38, page 61, 
lays down the law in the following words:— 
“ Ifaman acknowledge another to be his 
“ son, and there be nothing which obviously . 
& renders it impossible that such relation 


| “ should exist between them, the parenta 
Acdrding to Mahomedan Law, the acknowledg- | y p ge 


“swill be established.” -I apprehend the 
same rule is applicable to. the case ofa 
daughter. The same rule is also laid down 
substantially, though in diferent words, by 
Mr. Baillie, in his Digest of Mahomedan 
Law, page 405. The acknowledgment of 
the father renders the son or daughter a 
legitimate child and an heir, unless it is im- 
possible for the son or daughter to have 
been so. 

Now, the Principal Sudder Ameen in this 
case efiters into the question, not as to whe- 
ther It was possible or impossible, but whe- 
ther it was probable, *that ‘this gentleman, 
Banda Ali, had married a Domnee or not. 
That was not a matter to be enquired into 
under the real issue, because, if Banda Ali 
did acknowledge that the defendant was his 
daughter, then, according to the Mahomedan 
Law, she became his daughter, and one of 
his heirs, unless it was impossible for her to - 
be so. But when we come to enquire into 
what was the evidence of the acknowledg- 
ment, we: find that the defendant felied. 
on a ‘heba-bel-awez and other documents, 
but no evidence was ‘given that the acknow- 
ledgment was Banda Alis. On the 6th 
April, after plaintiff's witnesses had -been 
all examined, the plaintiff filed two docu- 
ments, one of which*-was a futwa, and an- 
other a certified copy ofa petition assenting 
to a mutation of names, ‘and in ‘that docu- 
ment Banda Ali calls ,the defendant his — 
nghien, That document was ordered to 
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1 Fa : 
be filed without any particular notice having 
been taken of its having been filed after the 
proper time ; and as it was filed pending the 
examination of witnesses, the parties may 
have belieyed that it was taken to be a 
proved document, Being a certified copy, 
it might be evidence that the original ex- 
isted in the Collector’s Office. But the ex- 
istence of such original would be uo ovi- 
dence that Banda Ali made the admission con- 
tained in it, because such an original might 
be filed in the Office of the Collector, und 
yet the document might not have been sign- 
ed by Banda Ali. Therefore, - it was neces- 
sary to preve that Baada Afi signed the 
original petitiog, before any acknowledg- 
ment contained in it could be evidence. 
The Principal Sudder Ameen, by accepting 
the document, and allowing it to be filed in 
the record in that particular stage of the 
cause, may have misled the parties into 
believing that it was admitted without fur- 
ther proof. Ifthe documents filed were not 
evidence, the Principal Sudder Ameen 
ought not to have alluded to them at all. 
But in his judgment he refers to the argu- 
ments of the vakeels on those documents, 
aud then he gives his own reason why Ban- 
da Ali styled the defendant as his daughter, 
thereby assuming that Banda Ali had ac- 
knowledged the defendant to be his daughter. 
Under these circumstances, we think that 
the Principal Sudder Ameen has not tried 
the correct issue, namely, whether Banda 
Ali did acknowledge the defendant to be his 
daughter in such a manner as would repder 
her his heir, or one of his heirs, understhe 
Mahomedan Law. Weeshould not send this 
case back to the Principal Sudder Ameen to 
be tried, if we had evidenca sufficient to en- 
enable us to try the issue. But, as I have 
already observed, the documents which have 
been put in as proving the acknowledgment 
of Banda Ali, have not been proved. Con- 
sidering the way in which the documents 
have been filed in the record, we think that 
the parties should have an opportunity of 
havihg the proper issue tried, and of calling 
further evidence in support of it. There- 
fore, under Section 354 of Act VIII of 1859, 
we remand the case to the Principal Sudder 
Ameen for the purpose of tryivg whether 
the defendant was the daughter of Banda 
Ali according to Mahomedan Law. If ne 
find that there was an acknowledgment by 
Banda Ali that this lady was his daughter, 
and thet it was impossiblo for her to be his 
daughter, he ought to find that she was his 


daughter. 
A a e 


The case will be kept on our file tntil the 
Principal Sudder Ameen returns his finding 
upon that issue. As the case is going back 
to the Principal Sudder Ameen, the record 
must be sent back to him to try all the 
issues. The Principal Sudder Ameén will 
tty the issue now directed, instead of the 
first issue mentioned in his judgment, and 
also the remaining issues, and return the 
record to us with his fading., 

The costs will await our final decision. 

L. S. Jackson, J.J think the plaintiff is 
entitled to the®%pinion of both Courts on all 
issues involving Questions of law and fact. 
But I hope it will be understood that we by 
no means sanction the position or the p$in- 
ciple that, because a plaintiff or defendant 
has omitted to set up by the requisite proaf 
a particylar document in the -Court below, 
he should be allowed anfopportunity of doing 
so in the Appellate Court. I think it proper 
in this case, only under the peculiar circum- 
stances of it, to make an order of that kind. 


is ‘ 
The 7th March 1866. 
Present: 
The Hon’ble J. P. Norman and G. Campbell, 
Judges. 


Appeal (by representative of deceas- 
ed Plaintiff). 


e Case No. 406 of 1865. 


Regular Appeal from a decision passed 


by Mr he. L Richardson, Judge of Be- 
— éar, dated the'lGth September 1865. 


Juggoo Lal (Plaintiff) Appellant, 
D 


° 


versus 


Lalla Bhikun Lal and others (Defendants) 
Respondents. 


Baboo Sreenath Banerjee for Appellant. 


Mr. R. T Allan, and Baboos Nil Madhub 
Sein, Khetturndth Bose, and Kishen 
Succa Mookerjee for Respondents. 


An appeal by the alleged representative of a de- 
ceased plaintiff ought zot to be admitted without an 
order of Court allowing representative's nama to be en- 
tered in the Register of Suits, er 
e 

In this case Mussamut Laloo Koonwar, 
who was the sole plaintiff, hating died pam 
rently after the date of the decree against hcg, 
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one Juggco Lal, describing himself as her 
daughter’s son, presented his petition of ap- 
‘peal to this Court, without having obtained 
any leave to do so under Section 102 of Act 
VIII of 1859. Itis clear that this was an 
irregular proceeding,’ and that the appeal 
should not have been received by the Regis- 
trar until afte 
order that Juggqo’s name should be entered 
in the Registerwf Suits ¢ 


But, as the responfent did “not ‘apply to 
have the appeal taken off the file on that 
ground, bùt merely took the objection at 
‘the hearing, and that the {ppellant may pos- 
aah | have been injuriously affected by the 


-deÑy in taking the abjection, we direct that 
the case stand over for two months, to enable 
the appellant to procure a certificate of his 
heir-ship. $ 
He must pay all dsts of the respondents 
upon the appeal down to the present time. 
Should he fail to procure the certificate 
Jithin two months, the case will be struck 
ont with costs, Bar yg 


The 7th March 1866. 
- Present : 
The Hon’ble H. V. Bayley and Shumboo- 
nath. Pundit, Judges. 
Defamation — Suit for Damages — 


Charge of Abetment of Riot and 
Murder. 


Case No. 340 of 1865.. ° 


Regular Appeal from a decision passed by 
Moulvie Syud Imdad Ali, Principal 
Sudder Ameen of Aami ghe 
24th June 1865. 

a Mugnee Ram, Chowdhry and otħers 
(Defendants) Appellants, 
versus 


Gonesh Dutt Singh (Plaintiff) 
Respondent, 

Prosunno Dutt, Unnoda- 
and Dwarkanath 


‘Baboos Kali. 
pershad Banerjee, 
Mitter for Appellants. 

Baboo Kalee Kishen Sein and Moonshee 

Ameer Alt for Respondent. 


A charge” of abetment of riot and murder, if ground- 
less and malicious, may render the parties making it 
liable to a Criminal prosecution for perjury. But, if 
dismissed for want of proof, and under circumstances, 


suca as those in this case, the High Court would not | 
conclusive proof of plaintiffs innocence, gave 


affirm the decree of the Court below for damages. 
Tue brother of the appellant Mugnee 
Tan being killed in a riot, and the ‘said 


‘ 
n 
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the .Court had passed an 
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Mugnee and three others of the a T 
four appellants being wounded, at their 
request Bhugwan, the fifth appellant, went to 
the Police to lodge an information. On the 
‘arrival of the Police, the first named four 
appellants gave depositions on .oath, stating 
‘that the plaintiff and his son were personally 
present in the affray, and ordered others to 
-beat (maro) these appellants. This state- 
ment was repeated. before the Magistrate, 
who, however, committed only some servants 
of the plaintiff to the.Sessions, and dis- 
-charged, dmong others, the plaintiff and his 
son, as the record states,‘ for want gf proof,” 


Only one, out of the few person committed, 


was punished by the Sessions J udge. 
Mognee Ram and the others were entered, 
first by, the Police and then by the Magis- 
trate, as informants and prosecutors,.. ‘but 
were subsequently made witnesses by the 
Magistrate when the case was committed. to 
the Sessions. 

. Meanwhile, on Mugnee Ram’s asking for” 
the. trial of the plaintiff for his participation 
in the affray, the Sessions Judge refused to 
interfere. The matter was further taken tip 
to the High Court on the Criminal side, which 
Court culled for a report from the Sessions 
Judge, on receipt of which it stated that he 
did not ‘find it proper to interfere as to the 
Magistrate’s exercise of his discretion. 

The plaintiff, however, was fined by the 
Magistrate 500 rupees for not having given 
the information of the:affray, of which the 
Magistrate thought he must have known, it 
haviag occurred close to his house and for 
his farmed land. 

The plaintiff now,sues for damages to the 
extent of 2,00,000 rupees (two lacs), saying 
that he does not ask for more, because the 
defendants would not be able to pay as much 
as he, with reference to his rank, is entitled 
to ask for the disgrace to which he was 
exposed by this false prosecution which had 
put his life and liberty in danger, and for his 
detention for three days under the surveil- 
lance of the Police. 

The plaintiff had sted some others. besides 
the five appellants, but the Lower Court 
found that plaintiff had no claim ngainst 
them, As against these five, however, the 
Court was eatisfied that there was a previous 
quarrel betWeen the plaintiff and Mugnee . 
Ram, with whom the other four appellants 
were in some way or other connected ; but, 
relying upon the orders’of the Magistrate ag 


him a decree for 20,0@0 rupees, stating that 
it was not proper to award any higher sum 
e , 5 e 
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f tsinki the defendants. Against this deci- | would not be bound by any finding of tho 


siou the appellants appeal. 

We do not find that the Principal Sudder 
Ameen had any positive evidence on whicle 
he fixed 20,000 rupees as a proper sum. 
This point, however, is immaterial. On 
the face of the decision of the Princi- 
pal Sudder Ameen, we see no reason to 
hold Bhugwan any way- liable for dama- 
ges. He had notsaid anything of his own 
knowledge, but simply went to inform the 
Police at the request of the other four 
wounded appellants, and might have properly 
done thig even if he had not been asked 
by them. ə ‘ P 

We allow thgt a party can sue for da- 
mages on the ground of a malicious and 
groundless charge of being an aider and 
abettor in n riot and murder ; but we have 
strong doubts whether, in such a case as 
this, the remaining appellants can properly 
be called prosecutors. They were mere in- 
formants to the Police, and, being wounded, 
were at first examined as informants, but 
afterwards were made witnesses by a compe- 
tent authority. 

The Police could not allow these appellants 
to compromise, nor could the Police avoid 
investigating the case, even if these appellants 
had refused to be. examined, Witnesses 
giving evidence periodically cannot be sued 
in a Civil Court for damages, though they 
certainly are liable to be puuished in a Cri- 
minal Court for any false and malicious 
statement that they may make prejudicial 
to the character or life or liberty of, any 
pereon. š 

Now, even if these fpur appellants, being 
wounded persons, are to be considered to 
have been prosecutors, yet, considering the 
case in all its bearings, we think the plaint- 
iff has no right to recover any damages 
here. 

We find on the record of the case that 
the plaintiff has given no other proof%f his 
innocence, and of the falsehood of the 
statements of these four appellants, except 
a copy pf the order of the Magistrate, for 
which that Officer released the plaintiff by 
“want of proof.” That proceeding and order 
mentioned no specific reasons or any se- 
parate facts showing its opinion of plaintiff's 
innocence. From the very nature of the 
offence, this verdict of “ not proven” by the 
Magistrate, would not protect the plaintiff 
from being again put upon his trial for this 
crime upon fresh and sufficient evidence. 

If acharge of perjury were brought against 
these appellants, the Court trying the case 

e s e 


Magistrate that these persons were perjured. 
That Officer had discretion to believe or 
disbelieve these persons when deposing to 
the presence of the plaintiff, but had no 
authority finally to decide for all purposes 
that what these persons stated on this head 
was not true. 

Neither the Magistrate nor the Sessions 
Judge who tried the caSe expressed any 
clear opinion defifitely regzatding the false- 
hood of the assertidhs of the appellants. 
It is one thingeto discharge a person on the 
ground of “wast of proof,” and another to 
record that the statement of witnesses speak- 
ing of the participation of that prisoney in 
an offence are undoubtedly and clearly’ and 
deliberately false. This last was nowhere 
pati in this case. ve 

The Sessions Judge find power to commit 
these appellants for perjury, and he did not. 
One of the witnesses, deposing to the pre- 
sence of the plaintiff, was by the Magistrate 
put on his trial for perjury, but was acquif™ 
ted on trial by the Sessions Judge. 

It is clear also that the Civil Courts are not 
bound by the opinion of the Magistrate, 
which is the point relied upon by the plaint- 
iff. Even if it be assumed that a Civil Court 
can consider this order of the Magistrate to 
be quite sufficient to allow the plaintiff to 
start his case, it is evident that the appel- 
lants have a right to plead that their state- 
ments were nevertheless correct, and to depose 
to that effect, and to produce further testi- 
mony dn support of their assertion, all which 
they,have done. The plaintiff has not pro- 
duced any proof, however, to rebut this 
evidence. Now, even if we be inclined 
toe sold “that the plaintiff and his son were 
not preseht as deposed to by these appellants, 
we ar& quite satisfied that the quarrel 
arose out of a claim torents made on befalf 
of the plaintiff regarding certain lands 
alleged to be purchased by Mugnee Ram 
and others, which they asserted were 
lakhernj,eand that the lease of the village 
(in which these lands were situated) to plaint~ 
iff’s servant was a nominal transaction by 
the plaintiff in which he kept-himself on 
the back ground. We are not in a position 
to say that it wasenot the plaintiff who 
caused certain persons to go to the place 
of the riot, and that there, by their acts, 
the affray took place. Thus plaintiff really 
may have been more or less responsible for 
those acts which Jed to the murder of the 
brother of Mugnee and the wounding of 
several others. We admit that plaintiff had 
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a remedy against these appellants by pro- | the case of a private plaintiff, be out ofkime; > 


secuting them for perjury, on the ground | but this suit being a suit by Government, 
that they had from motives of enmity and | limitation is regulated by Regulation II of 
malice, that he and his son were present when | 805. By the provisions of that Regulation 
they were not present at all, but plaintiff did (Section 2 Clause second), it is ‘ provided. 
‘not do this, : ; “ | that “all claims on the part of Govèrn- 
-' Under all these circumstances, we think a | “ ment, whether fer the assessment of land 
decree for any damages to plaintiff is not pro- | “held exempt from the public revenue, or 
per, and we accordingly reverse the decision | “ for the recovery of arrears of the public 
of the Lower Cotirt, apd dismiss with costs | “ assessment, or for any other publie right 
the plaintiffs case, and decree’ this appeal | ‘ whatever (the judicial cognizance of which 








„with all costs, j ' “may not have been otberwise limited by 

i s ld “some spegial rule or provision in force), 

' Gius 34 . |“ shall be heard, tried, and determined in 

, The 7th March 1866 ‘| “ the several Courts af Civil justice to which 

"4 : g ` “ cognizance thereof may properly belong, 

i Present : “ under the general Regulations which may 
The Hon’ble J. P. Norman and G. Camp- ‘have been or may be hereafter enacted, Í 

* bell, Judges. ar “if the same be regularly and duly prefer- 


“red at any time within the period of six 
Limitation (Regulation II. 1805)— ‘ tot 
Suit by oe iera ra ance A years from and after the origin of the 
wals—Onus probandi. š Ther of action.” - nich, in th ‘ 2 
: aere is no provision which, in the cas 
— Case No. 2547 of 1865. of fraud, or otlier unjust and dishonest means 
Spesial Appeal from a decision passed ‘by | of acquisition, extends the period of sixty . 
Major J. S. Davies, Judicial Commission- years. The provision in Section 8rd of the 
er of Chota Nagpore, dated the 21st June | same Regulation, in respect of property ac- 
1865, reversing a decision passed by Lt. quired by fraud, is only a provision extend- 
R. C. Money, Deputy Commissioner -of ing the ordinary twelve years’ limitation ; 
that District, dated the 13th September | and by Clause 3rd of the same Section, six- 


1864, | ty years is fixed as the absolute limit beyond 

Bromanund Gossain and others (Defendants) which neither fraud nor any other special 
Appellants, allegation will give a cause of action. 

It appears, then, in the present suit that, 

o VErSUS whatever be the origin of defendants’ hold- 


The Government (Plaintiff) Respondent. | ing, if it had been held for,a period beyond 


Raboos Tarucknath Dutt and Upprokash sixt} years, il YAL bor protected’ D Uinta 
Chunder' Mookerjee for Appellants. hon. 


e 
The L Appellate Court found defend- 
Raboos Kishen Kishore Ghostine Tig gada- SRA SE naar ERE 


x ants to have been in possession for a “ very 
nund Mookerjee for Respondefits. long time ;” an expression which . very much 


Under Regulation II. 1805, 60 years is fixell as the | tallies with the terms of the Act IV award, 


Reg s00 07 yon i 1 
a E Oa any other | which declares that the defendants had been 


'In a suit by Government against ghatwals, the de- | in possession more than thirty years previ- 


fendants were found to have been in possession “ for a. . The Lower A ellate 
very long time”; and although they had failed to prove ous tô that case 5 EP 


poracosionin exces of 60 years, the onus was held to | Court goes on to find, on a comparison of 
ie on the Government to prove possession “within 60 | boundaries, as a matter of title, that the 
years. À greater part of the disputed land reaļly and 
Tuts case is a boundary dispute between | properly belonged to plaintiff’s mehal, The 
_the Governnient as the zemindar, and the | judgment proceeds to say that, as defendants 
ghatwals as” occupiers ‘of the ghatwalee | have not proved their possession for sixty 
-mehal of Jhoonjka belenging to Govern- | years and upwards, plaintiffs suit must be 
ment, and® defentinnts as owners of the de- | decreed. d 
buttur mehal of Bhalookharreah,' aud a reyk The defendants, special: appellants, ap- 
of land situated- within the: boundaries of | peal on the ground*that, in respect of the 
- mekal Jhoonjka belonging to the defendants. | point of limitation, the onus was wrongly 
The lands were awarded to the defendants | thrown upon them; that, under the circum- 
‘by an Act IV award in,1847. The present | stances, it is not sufficient that they have 
` suit was not brouglit till 1861, and would, 'in | failed to prove possession in excess of sixty 
. . e : A 
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cart but that it was necessary for the 


plaintiff to prove possession within sixty 
years. 

Under all the circumstances of the case, 
seeing that the very long possession of the 
defendants, is found as a fact} we think the 
defendants’ contention correct, and that, to 
enable the Court to give a decree to plaint- 
iffs, it is necessary to-find that plaintiffs 
allegation of having been in possession, 
either directly or through subordinate ghat- 
wals within the last sixty years. has been 
proved, We, therefore, remand the case to 
the Lower Anpellnte Court for a distinct 
finding ngon this poing. E 

Remanded agcordingly. 








The 8th March 1866. 
Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Limitation—Income Tax. 


Case No. 349 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Furreed- 
pore in Dacca, dated the 15th August. 
1864 f 


The Collector of Furreedpore (Defendant), 
. Appellant, 


VETSUS 
Gooroo Dass Roy (Plaintiff) Respondent. 


Baboos Kishen Kishore Ghose and *Jugga- 
danund Mookegzjee for Appellant. 


Mr. R. T. Allan and Bahoo Mohendro 
Lal Shome for Respondent. 


Suit laid at rupees 5,119-8. 


A suit for refund of Income Tax paid twice over in 
two different districts is barred by limitation if brought 
after three months from the accrual of the cause ‘of 
action, whether the Collectors acted legally ®r illegally 
in collecting the Tax. 

Seton- Karr, J.—Tuis is a somewhat novel 
ease, in which the plaintiff has sued the Col- 
lectors of Jessore and Furreedpore to reco- 
ver rupees 5,119-3 as money paid twice 
over, on account of the assessment of the 
Income Tax for the years 1860, 1861, 1862, 
1863, and part of 1864. ° 

Both the Collectors sued filed written 
statements. The plaiftiff’s case was that 
almost the whole of his estates were situated - 
in Jessore, and that he had paid at that trea- 
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which he had again been compelled to pay at 
Furreedpore for his estates of Roopapat, 
Binodepore, and Pokhtanee, situated within 
that district. . 

The Collector of Furreedpore pleaded limit- 
ation under Section 245 of Act XXXII of 
1860 (the Income Tax Act), and he may also 
be held to have pleaded, amongst other things, 
that the Court could not at all entertain the 
claim to’set aside the assessmennt. 

The Cellectct of Jessére stated that the 
plaintiff lad not filed his returns at Furreed- 
pore as he qught to have done, and he then 
seemed to rest ẹhis, defence on the written 
statement of the Collector of Furreedpore. 

The Principal Sudder Ameen, in a not 
very cleurjudgment, has overruled thé plea 
of limitation raised on behalf of Govern- 
ment, and has ruled that,the plaintiff is 
entitled to recover fg ahe Income Tax as- 
sesament levied by Government at Furreed- 
pore. I may observe that I am wholly un- 
able to perceive the force of the Principal 
Sudder Ameen’s remarks that’ the seversl 
Sections of the law cited in defence of Go- 
vernment are ‘“‘ mere verbiage,” or in no way ° 
bear on the mooted point. 

In appeal on the part of Government, two 
points have been raised under the Act, first, 
that the Civil Court hag no jurisdiction at 
all under Section 244 of the-Act; and 
secondly, that under Section 245, the plaint- 
iff is barred by limitation. 

I think it is only necessary to decide this 
appeal under Section 245 of the Act, and in 
thig view the plaintiff is barred. The Sec- 
tion says that “ no suit, action, or other pro- 
ceeding shall be commenced or prosecuted 
“ against any person for any thing done in 
cpu mee ef this Act without giving to 
“ such*person a month’s previous notice of 
“ theintended action and of the cause thereof, 
“ nor after the expiration of three months 
“ from the accrual of the cause of action, 
“or other proceeding.” 

Under this Section, the plaintiff is clearly 
out of.time. The suit for the years previous 
to 1864, is on the very face of it untenable, 
and, us for the year 1864, the last payment 
was in February, aud the -suit wns not 
brought until the 9th of Aug: st, which is 
more, than three months after the cause of 
action. | . 

I cannot endorse Mr. Allan’s argument 
that the law is applicable only where the 
conduct of the Official has been legal; and that 
the Collector must be held to Mave acted, not 


sury the whole amount of his Income Tax.) under the Act, but altogether without and 


leviable on all his estates and other property, | beyond the Act, "inasmuch as he*-afted 
. e E $ 
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illegally in collecting at Furreedpore what 
had been already paid for ‘at Jessore, and 
to acts 
done without any law at all, and are con- 
sequently not liable to the rule of limit- 
injured 
The Tax was levied under 


that illegal acts are tantamount 


ution especially laid down for 
tax-payers. 


colar, and by aid of the Income Tax Act, 


and the meaning ef the redress open to indi- 
viduals under the Act is that it should lie 


for acts done illegi#flly, o? aghinst the iutent, 
or beyond the provisionseof the law, but still 
under color of the same. 


under the law only where the acts done 
were legal. It would be an absurdity for an 
enactment to tell people that they might 
have redresa for acts done legally under a 
Statute, while, uf the same time, the whole 
object of the Statutes to raise a tix by 
the Revenue Officers, and not to allow the 
liability to the taxation to be questioned in 
the Civil Courts. 
thet there Should be a means of redress 


againgt acts illegally or wantonly done, but 


in pursuance of the objects of the law: pro- 
vided such-redress were sought for within 
three months of the cause of action. 
argument of Mr. Allan, if accepted, would 


leave some men withont any law at all in 


respect to acts done illegally in the collec- 


tion of the Income Tax, while it would hold. 


out to others a fallacious and delusive hope 
of redress agninst acts done legally and in 
furtherance of the collection. 


- The refusal of the Collector to refund the 
amount levied at Furreedpore is not the 
plaintifl’s cause of action. The time must 
run from the date of each alle ent 
in excess, or of payment of what had been 
already paid for elsewhere. Neither cay the 
noticeggiven by the plaintiff on the 27th 
of May 1864 be regarded,as constituting a 
sause of action for all the back years and 
che previous payments. 

We ought not, as Mr. Allan wishes us to 
lo,- to give a decree against the Collector of 
Fessore, on the ground that he seems to ad- 
nit that the Tax has been levied at both 
listricts, . 


The law, when resorted to, must be con- 
trued for Government as for any other suitor, 


md it is beyond question that the suit 


s out of time, and should never have pro- 
eeded to ‘trial on the merits. Without 
uch a trial, no decree can be given against 
SA whether at Jesgore or at Furreed- 
OEG. ° == 3 - 
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It copld never be 
intended that redress might þe sought for 


The law contemplated 


The 


‘“ thereof at Jéssore.” 


[VoL V. 


. e 
If, however, the plaintiff has really Feon 


called on to pay twice over for any portion 
of his estates, as is admitted by the Govern- 
mgnt pleader, the proper course would be ` 
for him-to apply for a refund to the Board 
of Revenue or*the Local Government. His 
plaint does not state that his application has 
been carried beyond the Collector and Com- 
missioner of the Division. 


As the law is clear in favor of the ap- 
pellant, the appeal is decreed, and the suit 
is dismissed with all costs in both Courts. 

Macpherson, J.—I agree in thinking 
that we ought. to decide in favor of the 
appellant, and that the.plaintifi’s suit ought 
to be dismissed, not having hpen instituted 
within three months of the accrual of the 
cause of action, as provided by Section 
245 of the Income Tax Act. The Col- 
lectors in levying the Tax were acting in 
their official capacity ; and whether they 
acted legally or illegally in the course which 
they adopted, it is beyond doubt that they 
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are protected by Section 245, and that no 


suit will lie against them unless instituted: 
within three months after the accrual of 
the cause of action. 

The mode in which this suit has been 
conducted on behalf of Government is 
worthy of notice. The plaintiff alleging thas 
he had been made to pay Income Taxe twice 
over, once in Jessore, and again in Furreed« 
pore, sued the Collectors of both those dis- 


„tricts to recover the amount paid in excess 


of that for which he was legally liable. The 
Governpent was substantially the sole de- 
fendan&§ in the suit. We should have ex- 
pected that in such a, case, the two Col- 
lectors would have combined in their 
defence, aŭd would in their written state- 
ments have taken distinctly such grounds 
of defence as the Government chose to rely 
upon. Instead of this, the two Collectors 
file separate ‘statements, each apparently 
defending the assessment he has himself 
made, and each saying that, if the other has 
levied more than he ought, the plaintiff can 
recover it from him. The Furreedpore Çol- 
lector says—“ If it be true that the Tax 
“ on the plaintiff's income at Furreedpore has 
“ been again taxed at Jessore, it is open 
“ to him to adapt measures for the remedy 
The Jessore Col- 
lector’s written statement is as follows :— 

“ Plaintiff sues on the allegation that he 
“ has been twice assessed, and the amounts 
“ of such: assessment have been recovered 
* from him ;-he prays forea refund. ‘As he 
“ (plaintiff) did: not fill his return of income 

* . 
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“in the Furreedpore Collectorate, he was 


“ there assessed for income on the proper- 
“ ties situate in that district, There is 
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found an exception to the general rule. 
Nothing can be more essential to the credit 
of the Government than that, when suits are 


“ law which leaves him the alternative of| brought against it, the line of defence to be 


“appealing against such taxation, or of 
“ setting it*aside by a Civil suit. Plaintiff 
“ has not specially stated on what portion of 
“ his income, and on what particular proper- 
“ ty, he has been twice assessed at Jessore. 
“ Tf plaintiff succeeds in proving the above, 
“ Government can have no objection to re- 
“funding him such amount from the Tax 
“ which he has been charged with at Jessore. 
“ The answer to the rest of the allegations 
“ made if this suit is viven in the defence 
“ filed by the Ovllector of Furreed pore.” 

The written statement of the Collector of 
Furreedpore explains the circumstamces under 
which the Tax was levied in that district, 
and raises the question of the three months 
limitation under Section 245 of the Income 
Tax Act. It will be observed that, from the 
statement of the Jessore Collector, it is quite 
impossible to gather whether that Officer 
meant to admit or to deny that the assess- 
ment in Jessore was wrong : and nothing can 
be more indefinite or meaningless than the 
statement that, if the plaintiff proves his case, 
the Government “can have no objection” to 
refund. | One of the issues fixed and tried by 
the Lower Court was as to which of the 
Collectors ought to refund. The Court 
gives judgment at some length on this 
part of the case, and finally decides 
against the Collector of Furreedpore. The 
Court remarks—“ Isee from the records 
“ before me that each of the Collectofs has 
“ been endeavouring*to justify himself for 
“nearly five years, during which time the 
“ plaintiff was knocked about in their Kut- 
“ cherries like ‘a shuttlecock without re- 
* dress.” 

Further, although neither in the writtet 
statements, nor orally before the ,Lower 
Court, was it ever objected that the one 
month’s notice of suit required by Sec- 
tion 245 had not been given, that objection 
was taken for the first time, and pressed 
upon us, in appeal. This is an objection 
which, if not taken in the first. instance, 
ought not to have been taken at all in a suit 
such as this. a 

It is exceedingly difficult to induce suitors 
in general to comply fully with the require- 
ments of the Code of Civil Procedure, and to 
file distinct and straight-forward written 
statements, But it might have been ex- 
pected that a case in°which the Government 
alone was- the defendayt would have been 


followed should be carefully considered in 
the first instance, and, after being deliberate- 
ly adopted, should be laid before the Courts, 
as the law requires, distinctly, and in a 
business-like manner, andeat the right time, 

The remark ©f “the Principal Sudder 
Ameen, that the prevision of Section 245 
of the Income Tax Act, which, makes it 
necessary thatya suit, if ¢ brought at all, 
should be brought within three months 
from the accrual of the cause of action, is 
“ mere verbiage,” is to me simply unintelli- 
gible. 

The decree of the Lower Court must be 
revers&d, and the plairftifé’s suit must be dis- 
missed. As the suit is dismissed on the 
ground of limitation, and as this plea was 
urged in the Lower Court as well as before 
us, I think (although I have sdéme hesita- 
tion in coming to bhis conclusion) that, tha 
costs must follow the result, and be paid by 
the plaintiff, 


The 8th March 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. . 


Alluvial Land—Regulation XI. 1825. 
Case No. 2189 of 1865. 


Speciql Apuegl from a decision passed by 

e Mr. Ẹ. J. Cockburn, Judge of Dacca, 
dated the 8th May 1865, reversing a de- 
cision passed by the Principal Sxydder 
Ameen of that District, dated the 28rd 
May 18638. 


Sbib Chunder Ghuttuck and others 
4 (Plaintiffs) Appellants, 


versus 


The Collector of Tipperah and others 
(Defendants) Hespontlents. 


Baboos Dwarkanath Mitter and Kalee 
Mohun Dos for Appellants. 


Boboos Chunder Madhub Ghose and Kalee 
Prosunno Dutt for Respondents, 


Under Regulation XI. 1825, chur Jaud Belowgs to 
the proprietor of the estate to which it’accretes, provided 
it is not separated from it by an unfordable stream, 

The facts governing the applic&tion of this Pripaiple 
to a chur on the west may be quite differeat from those 
having reference to a chur on the east, ¢, ga, there may 
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be a completély intersecting unfordable stream to the 
noe chur, and a partial unfordable thal to the eastern 

THIs was a case in which plaintiff claim- 
.ed some chur land as accretion to his 
farmed lands of Jowar Nurea, abutting on 
Kismuts Nurea aud Kedarpore, and origin- 
ally a khas mehal of Government. 
ment supported plaintiff's claim. 

Defendants alleged that the lands in suit 
were part of their Aslee ldnds’ which had 
diluviated and re-formefl on the other side 
the Nudee ; and that plaintifZ was already 
in possession of the whole ofthe chur lands 
which constituted his farm from Government. 
It was added that plaintiff never had pos- 
session of the lands he claimed. © . 

The first Court found that plaintiff was 
entitled to, the band in suit, and was not bar- 
red by limitation. ° 

The defendants appealed against the above 
decision of the first Court on both points. 

‘The Judge has, on that appeal, ‘held that 
the evidence adduced by plaintiff -shewed 
that*plaintiff had originally a re-formed cher, 
and still had it; but that plaintiff had no 
right.to it in any enlarged or extended shape 
as he now claimed. The Judge then pro- 
ceeds to remark that a decision of this Court, 
dated 10th December 1862, shews that a 
portion of this chur to the west had already 
been decreed to other parties ; and he adds 
that ‘it is not shewn that Kedarpore yas ever 
part of plaintiff’s leased mehal. The Judge 
then reférs. toa Map of the Collector (Mr. 
Abercrombie) shewing that plaintiff holdg the 
chur originally settled with him; and that 
a khal “running nearly across the chur on 
its eastern sido? “represents the real and 
natural boundary beyond whic Plaintié 
cannot claim.” “The fact seems to be’’ 
(addg the Judge) “that the chur shen in 
Sulesmtoollat’ s Map having extended easé- 
ward opposité to Kedarpore and Barma, 
plaintiff has thought fit to claim that 
extension.” “ And’that plaintiffhas no rights 
to the east of the khal running across the 
chur, and he has not proved that he ever 
had possession of it at all.” The Judge 
concludes by remarking that a decision ‘of 
1846 was more than 12 ‘years before this 
suit and gives no boundares-—and says “ the 
decision of 1847 was a summary one in 
which defendant admitted the claim, and I 
can attach, but little weight to it.” 

The Judge holding, then, that plaintiff 
cannot ‘have title to any lands beyond the 
khal,and that pihintiff never had possession, 
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plaint claimed the lands as of Nurea, not of 
Nurea and Kedarpore, and that the Principal 
Sudder Ameen should have confined plaint- 
if to his plaint. 

Plaintiff appeals specially, urging— 

lst.—That Joar Nurea comprises Kismuts 
Nurea and Kedarpore. ‘ 

2nd.— That the admission of defendant in 
the decision of 1847'is binding on defendant. 

3rd.—That by Regulation XI of 1825, 
the special appellant is entitled to the land 
as an accretion contiguous to his farmed 
lands, the khal neither entirely separating 
the lands nor keing unfordable. 

4th.—That the Jedge in thisecase was 


„sitting in review on certain points only, aid 


should not have gone into other matters 
already decided. 

Judgment,—With reference to the first 
three pleas, we are clearly of opinion that this 
case must be remanded, The principle on 
which this case has been decided by the Judge 
is entirely opposed to the governing rules of 
Regulation XT of 1825._ Under that Law, 
the plaintiff's ditle to the lands in suit will 
be made out as preferential to defendant’s, 
if plaintiff can prove that the new accretion 
is one that has joined on to, and is contiguous 
to, his farmed property, and that -it is not 
divested from it by any unfordable stream, 
Now, the Judge does not find whether the 
khal is fordable or not ; and moreover, it is 
clear, both from the Map on which the Judge 
relies, and- from what the Judge himself 
states that the hal by no means intersects 
aad separates the whole of the plaintiff's 
original farmed land from. the alleged ac- 
creted chur. Moreover, the Judge has con-- 
sidered that, because plaintiff has not had a 
chur claimed by nim on the western side 
awarded to him, therefore his claim to one 
on the eastern side may be inferred to be 
bad. But, having in view the principles of 
Regulation XI of 1825, and the facts to be 

s ‘ . 
ascertaiued in order properly to ‘apply ‘those 
principles, it may well be that the facts 
governing the application of those principles to 
the chur on the west may be utterly distinct 
and separate from those haviug reference to 
the chur on the east, e. g. there may 
be a completely intersecting unfordable 
stream to thæ west chur, while there may 
be. a partial unfordable Akal to the east- 
ern chur. We hgve further to remark’ 
that we can see no sufficient ground for 
the Judge’s rejection of ‘the decision of 
1847 with the admission of plaintiff's claim 
by the defendant on the recorded reason 


dismissed the suit, remarking also that the . that it was a summary decision, The J udge 


daN 


1846] Civil 


THE WEEKLY REPORTER. 


Rulings. "4 


———__1 8 * 





does not say that there was no such admis- 
sion. It will also be a matter for considera- 
tion whether Joar Nurea is plaintiff’s proe 
perty. Ifso, whether it does or does not 
comprise in, itself Kedarpore. ° Nor do we 
see why a decision of 1846 is of less value 
as evidence by being of date twelve years 
before suit. . ea 

All these things having been duly 
considered, a clear judgment may then be 
given ou plaintiff's title with reference to the 
provisions of Regulation XI of 1825. 

If, with reference to these remarks, proof 
of title is pot given by plaintiff, plaintiff's 
suit must be dismissed. 

If plaintiff, however, does prove his title, it 
will then be for the Judge to declare whe- 
ther, notwithstanding proof of title,” plaintiff 
is barred by any, and what, Law of Limit- 
ation. 

This case is ‘accordingly remanded for 
re-trial and decision with reference to these 
remarks, 


The 8th March 1866. 


Present: 
The Hon’ble C. B. Trevorand F. A. Glover, 
° Judges. i 


Hindoo Widow (Right of childless— 
to alienate moveable property)— 
Government Promissory Notes not 
immoveable property. 


Cases Nos, 819, 354, and 355 of 185. 


Regular Appeals from a decision passéd by 
the Principal Sudder Ameen of, Shaha- 
bad, dated the 19th August 1865. 


Doorga Dayee and others (Defendants) 
Appellants, 


" versus 


Poorun Dayee and others (Plaintiffs) 
_ Respondents. 


Baboos Unnoda Pershad Banerjee, Anund 
Chunder Ghosal, and Sham Lal Mitter 
for Appellants. 


ees Ameer Ali Khan Bhahadoor, 
Mr. C. Gregory, and Baboo Kalee Kishen 
Dutt for Respondents. . 


A childless Hindoo widow and nearest heir of her 
deceased husband has under the Mitakshara Law an 
absolute right over all the moWeable property left by 

“him, and can alienate it to whomever she pleases. 

A Government Promissory Note is not a “ corody,” 

or consequently immoveable. 


Tuts was a suit for declaration of the 
„plaintifs reversionary right (as guardian of 
her minot son Manick CRand, the next heir) 


to the property, real and personal, of one 
Ram Kishen Doss, and to recover possession 
of the same, on the ground that the principal 
defendant, Musst. Doorga Dayee, the 
widow of the said Ram Kishen, was wasting 
the property to the detriment of the rever- 
sioner. 

The. claim extended to the recovery of 
possession of the rea} property consisting of 
3 annas shire in Talook Amoneah uot alien- 
ated, and to reverse certain sales of Govern- 
ment Promissogy Notes made by tke widow 
to third partiesthe defendant No. 2 Brijo 


-Ruttin Doss, and Ojoodya Dayee defendant 


No. 4, and also to.e#nnul a deed of sale in 
respect of two houses which was alleged to 
have been collusively made by Musst. Doorga 
Dayee £ her mother, tes said Ojoodya Dayeo 
(defendant No. 4). 

The defence on the part of Musst. Doorga 
Dayee was that she was, by Hindoo Law, the 
sole heiress of her deceased husband, and 
competent to alienate the property if she were 
so minded. 

Ojoodya Dayee pleaded that she had pur- 
chased the two houses from the representative 
of the original owner and mortgagor, Mohunt 
Dowlut Geer, who had from the purchase- 
money paid off the mortgage held by Ram 
Kishen Doss; that the houses no’ longer, 
therefore, belonged to Ram Kishen’s estate ; 
and that the plaintiff had no claim upon 
them. 

Brijo Rattun alleged that he had purchased 
the Government Promissory Notes in the 
ordinary course of his business as a banker 
from the registered owners in good faith, for 
value—Nos, oi 36, 1334 and "16867, worth 

30,600? rupees” from Ojoodya Dayee, and 
the other seven notes, worth 20,000 rupees 
from Dfoorga Dayee. 


The Principal Sudder Ameen held that 
Musst. Doorga Dayee had no right under 
the provisions of Hindoo Law to’ sell the 
Government ‘Promissory Notes, and that the 
sale of*the houses to Musst. Ojoodya 
was fictitious. He considered thatthe widow 
had been guilty of waste, and ordered that 
the plaintiff, on behalf ofthe reversioner, her 
son Manick Chand, should get possession of 
all the property in stit, including the personal 
belongings of the widow, such as ornaments, 
shawls, &c. With regard to the Promissory 
Notes, he made the defendant No. 1 
first liable, adding that, if the maney (50,000 
rupees) were not recoverable from her, the 
vendee, Brijo Ruttwn shod refund „tho 
value. He made all three defendants liable 
for costs proportionately to their interest in 
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the suit, And with regard to the widow, 
he charged the plaintif with her mainte- 
nance, leaving the amount apparently to the 
latter’s discretion. 

„Against this decision all „three defendants 
appeal, Musst. Doorga Dayee in No. 354, 


her mother Ojoodya Dayee in No. 355, and: 


‘the Banker, Brijo Ruttun, in No. 819. Their 
grounds of appeal*are mere recapitulations of 
their original defences fo tHe suit 

And first, as to the jection of the widow 

Doorga Dayee, which, so far gs the present 
case is concerned, may be festricted to her 
power of selling ‘the Government Promis- 
sory Notes - to her ‘mother and to Brijo 
Ruttun. 

She contends that in her position as a 
childless - Hindoo widow, and nearest heir 
of her deceased hes®ind Ram Kishen, she 
had an absolute right over all the per sonalty 

‘left by him, and might alienate it to whom- 
soever shg chose, 

In support of this contention, we have been 
referred: in the first place to Colebrooke’s 
Mitakshara, page 365, Section 10, Para. 2. 
Woman’s property is there defined -to be, 
amongst other things, “ property which she 
may have acquired by inheritance, purchase, 
partition, increase, or finding.” The passage 
has been the subject of frequent interpreta- 
tion, and various authorities.have been cited 
to show that, as regards moveables at least, 
property -inherited as this was, becomes the 
absolute right of the widow. 

In Strange’s Hindoo Law, Vo). I, 
page 246, we find the following passage in 
connection with the page 2, Section” 11, 
Para. 2 of the Mitakshara—“ With respect 
“ not only to what she may Haye Mhesitgd 
“ from her husband, but to its acfumulated 
“ savings also, her duty (the widow’s) is to 
“ y€gard herself as little more than a trustee 
“ for the next heirs.” But the learned Com- 
mentator goes on to say—‘ The restriction, 
& however, in the extent stated seems to 

"i concern land only;” and again J—With 
“ regard to moveables (slaves excepted, that 
“ are; considered as land), she has a greater’ 
« latitude,” and her “ streedhun being pecu- 
“ liarly hers, whatever- falls under ‘this’ 
-& description, ‘would segm to be not only 
“ hers, without reserve, for present use, but 

-“to be at her independent and uncontrol- 
“ lable disposal.” And again, in page 248— 
“ According to the. Mitakshara and its fòl- 
“lowers, property which may have been. 

- “ acquired by jnheritance is transmisable to 

ie her own heirs classing with this school. as 

“ part of her séreedhun.” > 
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In the Vivada Chintamonee pages 261-262, 


there occur-the following . words—“ Katya- 
yana says as to the first of these, viz. that, on 
the death of the husband, his property de- 


volves on his wife and becomes, her own in 


default of other heirs, ‘ Let a woman, on the 
death of her husband, enjoy her husband’s 
property at her discretion.’ 


“ This refers to property other than im- 


moveables.” 


Following this view of Hindoo Taw 
we have a , judgment of the Calcutta Su- 
preme Court in the case of Kashinath 
Bysack (Morley’s Digest, Vol. II, age 198), ` 
in which it is laid down that, with regard 
to property which becomes the widow's for 
want of other preferable successor, the law 
declares that she may place or dispose of effects, 
other.than immoveables as she pleases. 

This case comes from Tirhoot, one of -the 
districts forming the ancient. province of 
Mithila ; but the law is admittedly the same 
in this particular both for Mithila and -for 
the provinces governed by the Mitakshara. 

* Following this view of Hindoo Law, come 
two decisions of the Madras Sudder Dewan- 
ny Adawlut ‘(reported in Morley’s Digest, 
New Series, Volume I, page 180). In the 
the widow is declared, under the 
Mitakshara Law, to have the power to 
dispose of moveable property left by her 
husband, although she could not alienate the 


real estate without the consent of the next 


heirs. In the other (Gopala Patter and 
another versus Narayana Patter, 28th Sept- 
embef 1850) reported in the same Volume 
and page, the same view is set forth still 
more emphatically ; fhe widow is declared 
“to have absolute authority over the per- 
sonal or moveable property inherited by her 
from her husband to consume or dispose of 
it at her pleasure.” 5 

In Bombay, where the Mitakshara system 


of Jaw prevails, we find the High Court 


coming to precisely the same conclusion, 


In the case of Becha Bagwan (Bombay High 


Court Reports, Volume I, Part 1, page 56) 


it was held that “ a Hindoo widow’s ‘right, 
“ to alienate moveable property inherited 
“ from her husband, without the consent of 
“ his heirs,'is absolute.”’ 


And againy in the case of Pran Jeebun 


Doss (reported in page 130, Volume I., Part 
2, Bombay High Court Reports) the Bom- 
bay High Court held “that a widow ‘was 
‘entitled. to the moveable property left by her 
‘husband absolutely.” 


The same principle fs indirectly laid down 


in-a decision of thiseCourt of the 23rd Jyne 
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1865, viz. that the widow has an absolute 
dominion over personal property. 


It is contended by the respondent’s vakee?, 
ee eer that.all these decisions 
Chapter Il, Colebrooke" and Spinone er based 
Mitakshara. on the single *para-- 
graph of the Mitak- 
shara above quoted; that the meaning of 
that paragraph is in itself dubious, and that 
there are other authorities which would prove 
the intention of the law to be different. 


. These authorities, as the pleader admits, 
are ‘ locked up in Sanscrit,” ebut he wished 
the Court to have them translated by com- 
petent persons*and explained by Pundits 
learned in Hindoo Law. We, however, de- 
cline to adopt this course, and are content to 
decide this case on expositions of Jaw that 
have received the authoritative sanctions of 
the highest Courts in India, and which are, 
therefore, binding upon us: 


To sum up—In support of the appellant 
Doorga ‘Dayee’s case, we have a dictum 
of Hindoo Law from the book most valued by 
Hindoos, explained by the authority of suc- 
cessive Commentators, and this explanation 
supported by the concurrent opinions of the 
highest Courts of law, both in Madras and 
Bombays whilst the respondent has not been 
able to quota a single precedent of any Court, 
in which a contrary opinion has been held. 
And we have, therefore, no hesitation in fol- 
lowing what appears to us to be a just and 
reasonable interpretation of the 2nd Paya. of 
Section 11 of the Mitakshara. i 


There is no question in the present case, of 
the appellant’s having inherited the property 
from her busband, and explaining the term 
“ inheritance” in the sense given to it above, 
we declare that, so far as regards the Govern- 
ment Promissory Notes, the appellant Doorgæ 
Dayee had by law an absolute right to dis- 
pose of them to whom she pleased. 





























“ slaves and corodies or assignments on land.” 
‘And a Government Promissory Note is said 
to be of the nature of a “ corody” in the 
terms of the Dyabhaga. The definition of a 
corody there given (Colebrooke’s Dyabhaga. 
Chapter II, Para. 13, page 26) is “some- 
thing fixed by a promise in this form, ‘I 
will give that in every month of Kartick ;” 
and it is urged thgt as a,Government Pro- 
wissory Note covenants that interest shall 
be paid on it at certain specified times, 
it isa “ cougdy”, and, therefore, real 
property. 

There can be no doubt, we think, that the 
word “ corody” is used solely with refer- 
ence to land. Macnaghten calls it an “assign- 
ment on land ;” and the Massage in the Dya- 
bhaga? wanifestly refers to land—it runs 
thus :—“ The ownership of father and son is 
“the same in land that was acquired by the 
“ father,- or in a corody, or in chattels,” and 
from the explanation given in the “succeeding 
Para. 14 of the word ‘ chattels,” it is gléar 
that the intervening term ‘‘corody” refers 
equally with chattels (which are explained to 
mean slaves) to land, and to assignments upon 
it, so that as a Promissory Note does not refer 
to land, it cannot be held to be a corody, or, 
as a consequence, immoveable property. 


For these reasons, we reverse the decision 
of the Principal Sunder Ameen, so far as it 
relates to the cancelment of the sale of the 
Promissory Notes. . 


Tbis decision will also dispose of the 
appeal of Brijo Ruttun, the banker, No. 
319. 


Wite regak to appeal No. 355, preferred 
By °Muset. Ojoodhya Dayee, we agree with 
the Prjncipal Sudder Ameen in thinking the 
‘sale to herby Kurungeer altogether fictisious 
and fraudulent. The only evidence in sup- 
port of it is that of two witnesses, whose 
depositions are discrepant and irreconcileable. 
The bill of sale is not attested, and the whole 
transaction is manifestly collusive. 


Our order on these appeals will, therefore, 
be to declare that the sale of the Promissory 
Notes was legale and that Brijo Ruttun 
has the right to refain them, and that the 
two houses still remain part of the deceased 
Ram Kishen’s estate under the mortgage ; and 
further that the widow willretain possession 
of the jewels, shawls, &c., which‘are mani- 
festly of the nature of streedhun, and which, 
indeed, are, to all intents gnd purposes, ad- 
mitted by the plaintiff to be defendarit’s 
“personal property, but which the Principal 


But itis further contended by the re- 
spondgnt’s vakeel that, even if it be admitted 
that the appellant had a right to alienate 
moveable property, these Government Pro- 
missory Notes ought not to be considered in 
that light, but rather as real estate. 


In support of this argument, we are re- 
ferced to a passage in 


}Macnaghten’s Hin- « Macnaghten’s Hindoo 
doo and Mahumedan Law,” ba hi ee 
Law, 2nd Edition, pagel. +42W> t in w. ich if is 

stated that Hindoo Law 
« classes amongst things immoveable, proper- 


“ty which is of an opposite nature, such as 
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Sudder Ameen has ordered to'be given up 


along with the other effects. 


The question remains as to the future 
management of the property. Although 
we hold the the’ widow Musst. Doorga 
Dayee was, according eto Mitakshara Law, 
empowered to dispose of all fre personalty, 
there can be no doubt, after going through 
this record, that she is a reckless, extravagant 
woman, and has cowmitted, so far as inten- 
tion went, waste ofth® estate by procuring 
the fraudulent transfer of the two “houses 
to her mother. Bnt to take’ from™-her the 
manhagement and place itin the hands of a 
still younger woman, a “ purda-nusheen” 
who, from education and habit, would be 
equally ‘incompetent to look after her own 
and her son’s interests, and would be 
liable to the same . pernicious influences as 
Musst. Doorga Dayee, would be to per- 
petuate the evil; and the only course epen 
to us, with a due regard to the interests® of 
the reversioner, is to direct,éhe Principal 
Sudder Ameen to appoint a competent and 
respætable person as receiver, to manage 
the estate, and collect the rents, and to pay 
them over monthly or quarterly, as may be 
found most convenient, under the sanétion of 
the Court, to Musst. Doorga Dayee who, 
so long as she lives, is enfitled to whatever 
surplus there may be, after providing for the 


costs -of management at ten per cent. on’ the 


collections: 
oe 


The costs wilh be assessed , proportion- 


ately. f oii oa * 


t 
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The 9tb March 1866. 


s . Present : 


The Hon’ble W. S. Seton-Karr’and A. G. 
Macpherson, Judges. 


Jurisdiction (Want of)—Decision on 
Á merits. 


Case No. 3070 of 1865. 

Special Appeal froma decision passed by 
the Additional Principal “Sudder Ameen 
of Dacca, dated the 12th July 1865, af- 
Jirming a decision passed by the Sudder 
Ameen of that District, dated the 12th 
August 1864. 


Raj Kishoree Dossee (Plaintiff) Appellant, 


VETSUS 


The Collector of Furreedpore and others 
(Defendants) Respondents. 


f ° 
Baboos Hem Chunder Banerjee and Oopen- 
„dur Chunder Bose for Appellant. 


Baboo Juggadanund Mookerjee for 


t Respondents. 
6 


* A Court, when it finds tħat.it has not jurisdiction 
to entertain a suit, should not proceed to determine the 
case on the merits, 


‘e Tue special appellant complains with jus- 
tice thaj, as the’ Lower Appellate Court held: 
that it had no jurisdiction tò entertain the 
suit,the Court acted wrongly in proceeding 
to express its opinion on the merits, ° 


The Court having found that there was no 
jurisdiction, ought not to have gone on to: 
decide the case on the merits. The Lower 
Court’s judgment, so far asit finds that there: 


| is no jurisdiction, will stand: the rest is 


extra-judicial, and must be-struck out. 


The appellant is entitled to the costs of 
this appeal. oe 
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l The 9th March 1866. 
Present : 


The Hon’ble H. V. Bayley and Shumboo- » 
nath Pundit, Judges. D 
Joint Hindoo Family—Presumption 
of joint property. 
Case No. 2797 of 1865. 


Special Appeal from a decision passed by 
Mr. G. Bright, Officiatiny Judge of 
East Burdwan, dated the 19th June 
1865, reversing*a decision passed by Mr. 
S. Wright, Sudder Ameen of that Dis- 
trict, Gated the 22nd July b864. 


“ Dhurm Chava Shatea and others (Defend- 
ants) Appellants, 


: versus . 
Raj Mohishee Debee (Plaintif) Respondent. 


Mr. R. T. Allan and Baboo Banee Ma- 
dhub Banerjee for Appellants. 


Baboos Gopeenath Mookerjee and ` Umbica 
Churn Banerjee for Respondent. 

Where brothers are found to be living together as 
a joint Hindoo family, they must be presumed to be 
joint, in property, until the contrary is proved. This 
presumption would to a certain - xtent be rebutted by a 
clear admission or clear proof of the non-existence of 
ancestral property. 

Ir appears that the Lower Appellate Court 
has adopted the principle of the High Court 
decisions reported in page 107 of Suther- 
land’s Weekly Reporter, Civil Rulings, Vol- 
ume I, page 283, Volume II, and page 31, 
Volume III, and we agree with the ruling 
of law as laid down by these decisions. , 

Upon the evidence produced by tha spe- 
cial appellant, defendapt, with a view to re- 
but the presumption arising in favor of the 
plaintiff, the Court of first instance decided 
that the property was the debtor’s, but the 
Lower Appellate Court holds that this evi- 
dence is of no avail. ~ | 

The defendant, special appellant, how- 
ever, argues that in this case the Lower 
Appellate Court has wrongly assumed the 
existence of ancestral property, which is ad- 
mittede on both sides not to have existed, 
and that the proof of the fact of all the three 
brothers living together is not altogether 
satisfactory, as it does not appear whether 
the admission by one brother of his living 
with another (not with the father-in-law of 
the plaintiff) was made before or after the 
decree in favor of the decree-holder defend- 
ant against the first two brothers, and whe- 
ther it was a bond fide admission or merely 
one made in fraud of creditors. We think 
it necessary for the proper application of the 

so a 
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principles laid down in the precedénts cited 
above, that the brothers must be either ad- 
mitted or proved to be living as members of 
a family in a joint house and in commensal- 
ity. We do not read the precedents to rule 
that brothers must always be living toge- 
ther, but that, if they are found to be living 
together as a fumily, they must be presumed 
to be joiut in property, until the contrary is 
proved. It is glso.to be noticed that the 
clear admfsion or clear proof of the non- 
existence of aucestiaf property must also be 
taken as a factyrebutting to a certdin extent 
the above ara Nonon of joint property. 

As these points are not so clear as they 
be, we remand the case for a clear’ finding— 

L. Whether the brothers lived together 
as a joint Hindvo oe 

2. Whether there r ARA ancestral pro- 
perty, or none. Evidence should be called 
for from both parties upon this, and the de- 
cision giyen according to the weight of 
evidence, - 


a a 


The 10th March 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Ancestral property—ZEstoppel. 
Case No. 2387 of 1865. 


Regular Appeal from a decision passed by 
Mr. F. Tucker, Judge of Shahabad, 
dated the 17th May 1865. 


Chyndeemun Bohoo and others (Defendants) 
Appellants, 


e °@ 
Tiakoor Ras Beharee and others 
* (Plaintiffs) Respondents. 


° 
Baboo Roopnath Banerjee for Appellants. 


Baboos Mohesh Chunder Chowdhry aod 
Unnoda Pershad Banerjee for Respondents. 

Persons,claiming under A and B are bound by A and 
B's act in admitting C as entitled, equally with them- 
selves, to ancestral property, 

Tuts action was braught by the plaintiff 
as the purchaser in an auction sale, for posses- 
sion of property purchased by him, Plaint- 
iff was opposed By the appellants with 
regard to one portion of the claim, and by 
others with regard to another portion. The 
Court below gave a decree to the plaintiff 
for both portions. Against this decision, 
certain of the defendants alone appealed, and 
it is only that part .of the “case which, we 
have to try. 

t 


versus 
e 
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‘was not taken ‘in the Memorandum’ of 
| appeal, but the pleader’ of the appellants 
' takes it before us verbally. It is, however, 


‘Sf no avail; for even if there” were ‘any 


The . appellants -before us are defend- 
ants, Nos. 6 and 7, Chundeemun Bohoo and’ 
Chundrantee Bohoo, wives of Brindabun: 
Doss and Brijo Doss. The action was 






for debt. The debt was originally sued for 
as that of Brojo Bhoobun; ‘the grandfather 
of the husbands of the appellants. The 
parties sued were two grandsons, who pleaded 
that Golab-Beebee, the widow. of their de- 
ceased brother Pursotem Boss, ghould have 


been jointly sued, as shg was also interested, 


with them in the half portion of ‘the ances- 
tral estaté inherited by their {ther from their 
@randfather, the original debtor. She was 
accordingly made a defendant, and ultimate- 
ly a decree was given against all the three 
defendants jointly and severally, 

For some reas, however, which does 
not clearly appeay, %he two-thirds %f the 
share of the ancestral property, viz. 5 annas 


and 4 pie, the share of the two husbands of 


the appellants, were uot available to the de- 
cree-holder. Qn this, he caused the remain-= 


the share of Golab: Beebee, defendant. 


The two. appellants opposed the claim of 


the plaintiff, on the ground that the widow 
of Pursotum had no legal right in the’ pro- 
perty ; that the share of her husband after 
his death, according to the Mitakshara, 
devolved on the surviving two brothers as 
members- of a joint undivided family under 
that law; that the husbands of the appel- 
lants, after this succession, and. long before 
the decree, hed sold their rights in the entire 
half portion of the property to the appel- 
lants, their wives ; and that the decree being 
for-the debts of. Brojo Bhoobun, could not 
be executed against any portjon of the prò- 
perty inherited by his three grandsofs 


through their father Huree Doss, thé son of 


Brojgo Bhoobun. 


-The Lower Court considered. that the. 


appellants did not. succeed in proving any 
bona fide purchase for themselves ; that 
accordingly they had no better right than 
their husbands ; that the latter having in 
the case against them admitted that Golab 
Beebee held a one-third share with them, 
they or those who are now in their places 
could not raise an issue denying her 
rights. |. , - 
-No attempt. is made before us to prove 
that the alleged sale to the appellants was 
boné fide. In the face of the facts record- 
ed án'the decision of the Lower Court, it 
would have been difficult to do so. ` The 


pleg,that no préperty, was inherited by the’ 


grandsons of the debtor through their father, 











substance in the objection, the husbands of 
the’appellants should have takefi it in the 
case brought against thém by the creditor. 
After the decree has been passed against, 
them personally. as heirs of the original 
debtor, they cannot be permitted to raise, 
any entirely new plea which affects the 
validity and propriety of the said decree. . 
If the appellants could in this’ case prové 
that they purehased boné fide from their 
husbands (whose grahdfather wał indebted 
to the present decree-holder) before they or 
their father inherited through the said ori- 
ginal debtor, then’ they (the appellants) 
might have been allowed to open any ques- 


'tion regarding the legal rights of Golab 
: Beebee as widow of Pursotum Doss, and 


to prove whether he was living joint with, 


= | or separate from, his other brothers. 
ing one-third, viz. 2 annag8 pie, to be sold as 


There are as facts in this case, firstly, that 
the two-thirds share of the two husbands 


. of the appellants does not appear to be in 


the possession of the appellants, or even 
of their husbands; zeré, that at. best it 
was not at the time of the sale of the 
share now in dispute available to the decree- 
holder for sale (possibly being attached by 
some other decree-holder against the two 
husbands under a decree of the lata 
Supreme Court). Finding, then, that the 
two husbands of the appellants had caused 
Golab Beebee to be associated with them as 
one ðf -the heirs of the original debtor and 
interested in propertye inherited from him, 
‘and that when the decree-holder caused the 
property now in dispute, to be put up for 
sale in execution of his decree obtained 
against the said. Beebee and her two brothers- 


‘in-law, he was understood by all to put up 


to sale such of the ancestral property: of 
his debtor as was then available.to him, and 
‘not restricted to any particular rights of 
Golab Beebee as the widow of her husband 
deceased, we~come to the conclusién that 
the property was called the one-third share 
of Golab Beebee only in a téchnical and- 
descriptive sense. Evenif the widow had no 
right, the prqperty belonged to the other two 
debtors and was sold in execution of a decree . 
in which these brothers were, in the eye of the 
law, the debtors by representing the original - 
debtor. As the case now stands, the ap- 
pellants, as representatives of their husbands, 
have all those liabilitiés arising with refor- 
ence to their husbapd’s proceedings in , the 
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former case, as well as with reference to | not transferable without the consent of the 


the decree passed in that suit; and they, 
therefore, cannot now be allowed to oppose 
the present claim of the auction-purchaser 
by pleading any right adverse to the status 
voluntarily given by their husbands to 
Golab Beebee as representing the one-third 
rights of her husband deceased, though he 
might have been living jointly with his 
other two brothers. 

We accordingly see no reason to interfere, 
and dismigs the appeal with eosts. 





e e 
The 22th March 1866. 
Present : . 
The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Section 374 Act VITI of 1859—Ad- 
mission of grounds not mentioned 
in petition of Special Appeal — 
Transfer of ron-transferable Te- 
nure—Right of Zemindar to pos- 
session. 

Case No. 2048 of 1865. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 27th 
March, 1865, reversing a decision passed 
by the Principal Sudder Ameen of that 

` District, dated the 14th December 1860. 


Joy Kishen Mookerjee (Defendant) 


. Appellant, 

versus a 

Raj Kishen Mookerjee (Plaintiff) ” 
Respohdent. 


Mr. GŒ. C. Paul and Baboos Dwarkanath 
Mitter and Pearee Mohun Mookerjee 
for Appellant. 


Mr. R. T. Allan and Baboo Kishen Succa 
Mookerjee tor Respondent. : 

, Section 374 Act VITL of 1859 leaves it in the’ discre- 
tion of the Court to admit any 'new ground of appeal 
arising out of the proceedings though it may have been 
omitted in the petition of special appeal. 

The transfer of a tenure not transferable by the cus- 
tom of the country, gives the Zemindar no right to take 
actual possession so long as the rent is paid by the 
recorded tenant or his heirs, and not by a stranger, 

Tuis case was remanded for the Judge to 
ascertain whether the tenureg in dispute 
were by local custom transferable tenures. 
They were found by the Uhdge to be khod- 
kast tenures, and, after making a local en- 
quiry, and taking the evidence of witnesses, 
and examining documgntary evidence, the 
Judge has come to the conclusion that, in 
that part of the country,hese tenures are 


zemindar. 

-Two objections have been raised to the 
judgment of the Court below, awarding ac- 
tual possession to the zemindar plaintiff = 
1s¢, that, even accepting the finding of the 
Judge that the khodkashé tenure is not 
transferable, yet the fact of such transfer 
having been mgde, doesenot entitle the 
zemindar fo enter into actual possession, 
and eject the tenant ; 2ndly, that the Judge 
is in error as te what constitutes a°custom. 

It was objectéd by the special respondent, 
that the first ground now taken covld not 
be admitted at this stage of the proceedings, 
as it was not taken in the petition of appeal ; 
and the pleader for thefespondent went so 
far as to say that in bj peinton the Court 
has no power to allow of its now being dis- 
cussed and determined. The words of the 
law are distinct, and do not, we think, in 
any way restrict the power of the Court 
to admit for argument any legal point aris- 
ing out of the proceedings of the Court ‘be- 
low. Section 374 of Act VIIL of 1859 
declares that the appellant shall not, without 
the leave of the Court, be heard in support 
of any other ground of objeetion than those 
entered in his petition of appeal; but the 
determination: of the Court may be upon 
any ground on which a special appeal would 
lie. These words at the close of the Section 
clearly leave it open to the Court to admit 
of any new ground of appeal arising’ out of 
the proceedings, though it may have been 
omitted in the petition of appeal. 

We now proceed to consider the frst 
groundgwhicheig admitted for argument by 
tl Court. It is contended for the appellant 
that the transfer of a tenure not transfer- 
able by the custom of the country, thoagk 
not binding on the zemindar, and in any way 
prejudicing his rights, does not cause a for~ 
feiture of the tenant’s rights, nor entitle the 
zemindar to evict such tenant or any one 
holding under him, and to take actual pos- 
session of the land himself; that, though 
the zemindar cannot be forced to receive 
rent from the transferee, nor is bound to ac- 
knowledge him in any way, yet, so long as 
the recorded ryot and his heirs coptinue to 
pay rent, the zemindar cannot take actual 
possession ; and that if is- only upon the 
death of the ryot without issue, or on his 
failure to pay rent, that the tenure lapsesio 
the zemindar, and he can enter into actuak 
possession, On the other site, it is urged 
that the defendant is a wrong-doer 5 
that he has no title, and is net in & position 
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to raise the objection; that, as the origin- 
al tenant was no longer in actual possession, 
the zeminder was entitled to take possession. 
Where a tenant, who holds a tenure not 
transferable without the consent of the 
zemindar, transfers the tenure without such 
necessary consent, such transfer is incom- 
plete and a nullity, for one of the elements 
required to makesit complete, and without 
which the title is defective, is w&nting. As 
against the zemindar, therefore, the purchas- 
er can have no rights. He geannot require 
the zemindar to take rents from him ; nor, 
if the zemindar have a right of entry, can 
he resist him in the exercise of that right. 
But as between the zemindar and the 
tenant, what is tl effect of such conduct 
on the part of the Ygnant? Does yhe act 
of the tenant cause n forfeiture of the 
tenure, and give the zemindar a right of 
entry? The zemindar, as we haye observ- 
ed, is not bound to recognise the transfer, 
nor to look for, his-rent to the transferee, and, 
if the tenant fail to pay the rent, he may 
exercise his rights as landlord whatever 
they be ; but, so long as the recorded tenant 
or his heirs continue to pay rent, we think 
that the zemindar connot evict such tenant, 
and himself take actual possession of the 
tenure. If the tenant abscond or die with- 
out heirs, the previous transfer by him of 
the tenure to a third party would be no 
obstacle to the zemindar’s entering upon 
possession, for such transfer being incom- 
plete and illegal, would not prejudice the 
zemindar’s right to do with the land ag he 
is entitled to do by law; but, so long as the 
tenant is present and pays hig sent rggularly, 
the landlord cannot, we think, enter *itio 
actual possession. If the terms of the set- 
tlement between the landlord and tenant do 
not provide for the forfeiture of the tenure, 
should the tenant make an unauthorized 
transfer, and the tenant himself continues 
to pay the rent, the landlord cannot take 
possession. What is above stated oes not, 
we think, differ from the ruling of the late 
Sudder Court quoted by the Judge. That 
decision ruled that the landlord was not 
bound to recognise, or to*receive rent from, 
parties to whom tenants*not having a right 
to transfér had sold their lands. And here 
also we say that the zemindar is not bound 
to recognise the transeferee in any way ; 
that the obligation of the recognised tenant 
to pay rent continues to exist; that the 
act of the tenaift does rot impugn the rights 
of the zemindar ; and that when the zemin- 
dar’s right to enter into actual possession 
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accrues, he may do so-in spite of the trans- 
feree, should the latter be then in possession. 
Whe zemindar has in the present case sued 
for actual possession, and not merely to 
declare the transfer illegal. For the reasons 
given above, we do not think him entitled 
to enter upon actual possession, and we 
must, therefore, reverse the order of the 
Lower Court giving him possession. It is 
unnecessary in this case to determine whe- 
ther the Judge’s finding ,as to the custom 
of the country is legally correct or not. For 
the sake of the argument, we have accepted it 
to be so; and, admitting, as the Judge finds, 
that the tenure is not transferable, we still 
think that the zemindar has no right to take 
actual possession so long as the rent is paid 
by the recognized tenant or his heirs, and 
not by a stranger. We decree the appeal 
with costs. ` 


The 183th March 1866. 
Present : 


The Hon’ble C. B. Trevor and F. A. 
Glover, Judges. . 


Onus probandi—Suit for possession 
by Lakherajdarformerly Putneedar. 


Case No. 3107 of 1865. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
18th May 1865, reversing a decision 
pogsed by the Principal Sudder Ameen 
of that District, dated 10th December 
1864. 


Nubo Kishen Mookerjee (one of the Defend- 
ants) Appellant, 


Versus 


Promothonath Ghose and others (Plaintiffs) 
Respondents. 


Baboo Tarucknath Sein for Appellant. 


Baboo Tara Prosunno Mookerjee for 
Respondents. 

Where a lakherajdar, suing for possession of land of 
which he has been dispossessed by the present put- 
needar, is, from his having been the former putneedar 
of the village in which the land in question is situate, 
able to show the exact position of the village during his 
tenure of it, the onys is on him to prove that the land 
was lakheraj during the period that he held the village 
in putnee, ‘ 

Tur plaintiff, as lakherajdar, sued for 
possession of certain land of which he had 
been dispossessed by the defendant, the 
present putneedar. e i 

The putneedar answered that the plaint- 


iff was formerly p%tneedar of the village in 
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which the lands are situated ; that he was 
sold out under Regulation VIII of 1819 
for arrears of rent; and that, after 1790 
when he was putnee talookdar, he fraudu- 
lently called the mél land lakheraj, and 
remained in“possession after his talook was 
sold ; that he, having all the rights of a 
zemindar, has ousted him, under the power 
vested in him under Section 10 of Regula- 
tion XIX of 1793. 

After remand from this Court, the Lower 
Appellate Court held that, „as defendant ad- 
mitted that he had dispossessed the plaint- 
iff under*the special power vested in him 
by Regulation XIX ôf 1793, Section 10, 
it was for the dtfendant to show that the 
land was of the nature warranting the 
exercise of the extraordinary power therein 
given: and as defendant had failed to prove 
this, plaintiff was entitled to recover the 
possession which had been illegally disturb- 
ed by defendant. 

Defendant now appeals specially, urging 
that under the special circumstances of this 
case, in which the plaintiff from having 
been former putreedar of the village has 
been in a position to prove the area of the 
mål village, the ozus is upon him of show- 
ing in the first place that the land in dispute 
is not „within the land of the putnee 
village, after which the burden of prov- 
ing the allegation set up by him will rest 
on defendant. 

_We think that there can be no doubt 
that the general rule is as has been laid 
down by the Judge, and has been sanctioned 
by the ruling of this Court dated 2th 
April 1864, viz. that tm cases in which a 
zemindar has ousted a lakherajdar under 
the powers vested in him by Section 10 of 
Regulation XIX of 1793, and the lakhe- 
rajdar sues to recover possession, it is for 
the defendant zemindar to prove in the 
first instance that the lakheraj was created 
subsequent to that date, and not for the 
plaintiff who was in possession of the land 
as lakheraj until he was ousted by the de- 
fendant to prove that the lakhkeraj was 
created previous to that date. But the 
special circumstances of this case seem to 
us to take it out of the general rule, and 
to require that, when the plaintiff has from 
his former circumstances special facility for 
showing the exact position of the village 
during his tenure of it, it is for him to 
show first the proof for his contention, and 
on his having done this, it then remains 
for the defendant to “substantiate the plea 
raisgd by him, We, therefore, remit the 
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case to the Judge, directing him to call on 
plaintiff to prove that the land was lakhe- 
raj during the period that he held the vil- 
lage in putnee, and when plaintiff has done 
this, he will then call on the defendant to 
prove his plea, and he will then pass what- 
ever orders the justice of the case seems to 
require. 


Tho’ 18th March 1866. 
Present: 


The Hon’ble G. ee A P.fforman, and 


°. 2 
` L. 8, Jacks6n, *Judges. 
Res judicata. 


Case No. 320 of 1863. 
Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 


dated the 24th Marh 1863. 


Salgram Singh and another (Plaintiffs) 
Appellants, 


versus 


Makarajah Rajendur Kishore Singh Baha- 
door and others (Defendants) Respondents. 
e °¢ 


e 
itr. R. T. Adlan and Baboo Unnedaper- 


"shad Banerjee for Appellants. è 


Moonshee Ameer Ali Khan Bahadoor, and 
Baboos Kishen Sucea Mookerjee, Roop- 
nath „Banerjee, and Kalee Kishen Sein 
for Respondents, 


Svit laid at rupees 940t-2. 
Case No: 465 of 1863.. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 11th August 1868, “affirming a 
Sormer decision passed Uy himself, dated 
the 24th March 1863. 
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Suchee “‘Misrain (one of the Defendants) 
Appellant, 


versus y 


Salgram Singh and others (Plaintiffs) 
Respondents. ` 


Baboo Kishen Sucea Mookerjee for 
® 
Appellant. i 


No one for Responfents. 


Suit laid at rupees 161-13-5. 


- -Sase No, 3488 of 1863. 
Special ype decision passed by 


the Principal Sudder Ameen of Sarun, 
dated the \7th September 1863, affirming 
a decision passed by the Sudder Ameen 
oy that District, dated*the 8th June 1863. 


Salgram Singh (Defendant) Appellant, 
versus cha 


Lalla Luleet Ram Singh and others (Plaint- 
iffs) Respondents. 


d 


Baboo Roopnath Banerjee for Appellant. 


Baboos Kishen Sucea Mookerjee and Kalee 
Kishen Sein for Respondents, ©. 


With reference to two inconsistent figdings ofthe late 
Sudder Court in two suits, one declaring thegsale of tfe 
Tights of the defendants’ husbands to be valid, and the 
otherginvalid.—Heip by a majority of the Court that, 
asin the earlier of the above suits the rights of the 
ladies were under determination, the Moonsiff ought to 
have abstained in the latter'suit from coming to an in- 
dependent conclusion on that point, and accordingly the 
Sudder Court’s decision'in the former suit was upheld. 


Loch, J—Tue plaintiff sues to recover 
possession of the whole’of Moùzah Punj- 
roah, with mesne profits from which he 
alleges that he was ousted by the Rajah, 
defendant, “in tHe commencement of 1264 
F. S. He sues also to set aside certain deeds 
of sale, bearing date the 27th February 1856, 
in favor of, Bhugwan Dutt Tewaree, a 
servant of the Maharajah defendant, 

A,’ great -deaPof litigation has been going 


\ 
on between several parties in respect to this 
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property ; and it is necessary, for a right un- 


derstanding of the plaintiffs claim, and of 
that of the opposing parties, to show how the 
froperty came into the hands of the parties 
from whom «plaintif and defendant allege 
that they ‘derive their titles, = ~ 

From the decision of the late Sudder 
Court, dated 8th September 1859, at «page 
1259 of the Sudder Dewanny Reports for 
that year, it appears that litigation was then 
going on between Luleet Ram and Salgram 
Singh, both claiming toebe purchasers or 
mortgagees in possession of the village. 
Three specialappeals were then before the 
Court, and we find the following pedigree 





given. Googhee Misr, the ancestor of the 
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The plaintiff alleges that in 1253 he ob- 
tained three*gur-i-peshgee leases, comprising 
the whole village, from the proprietors, viz. 
from Joy Kishen «4 annas, 
annas, Fukeer Misser, Moorlee Misser, and 
Bhurut Misser 8 annas ; that, when he went 
to take possession, he found the village al- 
ready in the hands of Sobuath Ojha, a pre- 
vious mortgagee ; hat plaintiff paid off,the 


x 


Sutrooghun 4 * 
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debt due to him and entered upon possession ; 
that the proprietors then’ dispossessed him, 

and he brought three actions to recover pos- 
session with mesne profits, and was successfuP 
in all three cases in December,1851 ; that, 
in execution he sold the rights and interests 
of the proprietors, and purchased them him- 
self on 7th November:1853, aud in Septem- 
ber and November 1854, ‘and 2nd August 
1858, and so became proprietor as well as 
zur-i-peshgeedar of the whole village ; that 
Sugertoon Misser and Sreegopal Misser (the 
and the 


Misser without re-paying ,the zur-i-peshgee 
lease, or satisfyigg the claim of plaintiff un- 
der the decree, sold their rights and interesis 
to the defendant Maharajah in the ename of 
his servant Bhugwan Dutt Tewaree ; that in 
execulion of a decree against plainitiff held 
by one Motee Lal, the whole village was 
under directions of the Civil Court put un- 
der charge of a Surburakar by the Collector ; 
but, owing to the opposition of the defendant 
Rajah, he was unable to make any collections, 
and was re-called, and from that time the 
plaintiff has been dispossessed, and the entire 
village been in the hands of the defendant 
Rajah ; thathe has fuiled to pay the Govern- 
ment Revenue which plaintiff, to save his 
property® from sale, has been obliged to 
liquidate. 

The Maharajah defendant daus a5 anna 
and a fractiou share of tbe village as pur- 
chased from Moorlee Misser, 1 anna 18 
gundahs, and from Sugertoon Misser, sen of 
‘Thetur Misser, and Sregal Missor, son of H00- 
nooman Misser, 3 annas and a fraction, under 
two deeds of sale dated 27ih February 1856, 
and states that he took possession after having 
paid the zur- i-peshgee money due to the 
plaintiff; that he is in possession ‘of what 


_he purchased and no more; that he has not 


disturbed the the plaintiff’s possession. 
There are two other defendants ‘whose 
statement it is necessary to notice, and these 
are Hunsa Misrain and Suchee Misrain, 
who are widows of Thetur Misser and 
Poshun Misser, and claim a 2 annas 6 pie 
share in the village which they held as heirs 
of the above named parties, and for which 
they have obtained a decree against the 
plaintiff during the course of the promis- 
cuous litigation that has been. going on be- 
tween all parties connectedwith this pro-- 


perty. 
The other “defendants, who. are the 
descendants of the* former proprietors, 


contend that they have been made parties 
haar 
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to the suit unnecessarily ; that plaintiff pur- 
chased the rights and interests of Bhugut 


Misser, 1 anna.10 guudahs of Sheo Rutton 
Misser, Fukeer Misser, and Joy Kishen 


Misser, and holds possession of the same. 

Luleet Ram was not at first made a party 
to the suit in the Lower Court. 

The Principal Sudder Ameen. holds that, 
under the decision of the Bigh Court, bearing 
date the 8lgt Match £862, the plaintiff was 
entitled ‘to an 8 années share, viz, 4 annas 
the property of Joy Kishen and his, brothers 
Poshun and Th¥tur, and 4 annas ‘the pro- 
perty of Sutrooghun ; that he had failed to 
prove his allegations of having’ been ousted 
by the Maharajah, and, therefore, the Lower 
Court gave him a décree f meer Sins 
the village, but dimi b bg claim for 
mesne profits, and sadafedekím with all the 
costs. - 

It is now necessary to turn to the proceed- 
ings takerrin the three special appeals be- 
fore the Court in 1859, which, “as before 
stated, comprised ¢he litigation going ,on 
for this property between the plaintiff 
Salgram Singh and Luleet Ram. The Court 
remanded the case for further investigation 
on certain points which need not be men- 
tioned, as that order was superseded by a 
subsequent order in review passed on 21st 
April 1860, page 501, and the following 
issues were laid down by the Court :— 

1sé.—What right ‘and interest in the 
village of Panjroah were under attachment 
for unsatisfied decrees on the 12th March 
1853? the date of the purchase of Luleet Ram ? 

2Qndly.— What right had Hoonooman, Shoo- 
greeb, ‘Thetur, and Poshun on that date in the 
villygeeof Purjeoah ? 

*3rdly. a- What is the extent held as stated 
by Luleet Ram (Salgram ?) under his purchase 
in November 1853 and September and No- 
vember 1854 ? 

“ To the extent of the rights and interests 
under attachment for unsatisfied decrees on 
the T5th March 1858, those rights then 
being under custody, of the law, the purchase 
of Luleet Ram will be of no effect.” 

“To the extent of the:rights of the four 
parties mentioned ip the second issue, Luleet 
Ram’s claim will be valid, as also for any 
shares covered by Lileet Ram’s vegdor’s title, 
and not purchased by Luleet Ram ( Salgram ?) 
at the different sales iu execution.’ 

The zase was decided on 6th June 1860 
by the Judge in conformity wit the above 
instructions ; ; and, from his decision, six 
special appeals were-filed, which wéeresdis- 


posed of by the High Court on 31st March 
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1862, thi8*Court affirming the decision of 
the Court below. 

The Judge held on the first issue fixed 
by this Court, that on 15th March 1853 
(the date of Luleet Ram’s purchase) the three 
attachments made by the Civil Court on 
28th April 1852 were in full force, and 

` covered the 4 annas share of Sutrooghun 
and the 4 annas share of Joy Kishen, Thetur, 
and Poshun ; thas as Bhugut and Moorlee 
had on 14th March 1863 paid the amount 
of the decree due by them into Court, the 
sale of théir shares to Lulegt Ram on the 
following day could not be impeached. 

On the second issue, the Judge found 
that the joint share of Thetur, Poshun, and 
J Sea: der attachment on the 15th 
Mare 85 athe share of Hoonooman 

and Shoogreeb? whith, was comprise® within 

that of- Bhurut, was not under attachment ; 
and that Bhurut had released his own share 
from attachment by paying the amount due 

by him onthe 14th March, the day prior t 

Luleet Ram’s mortgage. | i 
On the third issue, the Judge held that 

Salgram, under his execution sales of Novem- 


ber 1853 ‘and September and November ' 


1854, is entitled to an 8 annas share of the 
village which was recorded at the time of 
settlement in the names of Sutrooghun and 
Joy Kishen, and in regard to these shares, 
the mortgage and conditional sale to Luleet 
Ram are collusive and inoperative. The 
share of Joy Kishen comprised that of Thetur 
and Poshun ; but that Luleet Ram’smortgage, 
as respects the share of Bhurut, includiog 
those of Hoonooman and Shoogreeb, musg be 
held valid. 

We have thought it necgsgary tg refer 
very largely to this decision of 18th March 
1862, because the judgment of the Lower 
Covgt is based upon it, and it clearly recites 
whatis the extent of the interest held by 
the plaintiff Salgram in the village in dispute, 
which amounts, therefore, to 8 annas and 
not to the whole. That decision further 
enables us to see that the 8anngs share 
declared to belong to Salgram does not 
comprise, nor in any way interfere with the 
share purchased by the Maharajah defendant, 
who derives his title frsm Moorlee Misser 
and from Sreegopal, son of Hoonooman 
Misser. 3 

We may here observe that the late Sudder 
(Court in their decision of 3lst March 1862 
was in’error, in supposing that all the six 
‘special appeals then before the Court were 
made from the decision,of the Judge dated 


‘Gt dune 1860, There were four appeals., 
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from that decigion, two by Luleet Ram, and j 
two by Salgram ; and there were two others 
by Salgram, Nos. 631 and 632, from a judg- ' 
nent passed by the Principal Sudder Ameen ' 
on 18th September 1859, to which we shall 
further allude, in favor of Suchee Misrain 
and Hunsa Misrain against Salgram Singh 
for a 2 annas aud 6:pie share of this’ pro- 
perty. All the appeals were brought up 
together and disallowed. | 

Having now in some measure cleared the 
way toaright understanding of the course 
of litigation that has been going on, we are 
able to determine the position of the parties 
to this suit. “The judgment ofẹ the late 
Sudder Court of 31st March 1862 decided 
that Luleet Ram wes entitled to the 4 annas 
share belonging to Bhurut, Hoonooman and 
Soogreeb, and also to the 4 annas share 
belonging to Fukeer and Moorlee Misser 
The Rajah who is the principal defendant in 
the case purchased, as is now shewn us, 
1 anna 18 gundahs and a fraction from the 
share of Moorlee, and 3 annas 2 gundahs from 
the heirs of Hoonooman Misser : so we need 
take no further notice of this 8 annas share 
declared by the above decision to belong to 
Luleet Ram, leaving him and the Rajah de- 
fendant to settle any conflicting claims they 
may have regarding this property. 

The judgment of 31st March 1862 als 
declared the plaintiff Salgram Singh entitled 
to the other moiety of the property, viz. 4 
annas in the name of Sutrooghun, and 4 an- 
nas inthe names of Joy Kishen, Thetur, 
and Poshun. i 

There are, however, two claimants toa 
part of this property, decreed to Salgram 
Singh, whose interests must not be over- 
looked, —the widows of Thetur\ Misser 
and Poshun Misser, Hunsa Misrain- and 
Suchee Misrain, who claim 24 annas. They 

brought a suit against Salgram in June 1858, 
to recover possession, and obtained a decree on 
28rd April-1859, which was confirmed in ap- 
peal on 18th September 1859. From this de- 
cision, Salgram Singh preferred two special 
appenis which were rejected on 381st,March 
1862, and consequently the orders of the 
Lower Courts, declaring Hunsa Misrain 
and Suchee Misrain entitled to 24 anna share, 
the property of their respective husbands 
Thetur and’ Poshun, was confirmed. In 
disposing of the present case, the Lower 
Court has not pronounced any opinion re- 
garding the effect of that decree, but has 
passed it over ; and, resting on the decision 
of the Sudder Courtof 31st March 1862, 
has held Salgram entitled tothe whole o 
OO Lak Oy aye 
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the'8 annas share ; and from this order an 
appeal No, 465 of 1863 has been pre- 
ferred. . ! 

A special appeal has been preferred (Nos 
8488 of 1863) by Salgram’ Singh against 
the order of the Principal Sudder Ameen, 
making him liable for the Government Re- 
venue of 8 anhas of Mouzah Puojroah iù 
the suit of Luleetram. In this, he urges that, 
ashe is notin possession, he is not liable 
for the Government Revenue. 

We will dispose of the claim of Hunsa 
Misrain and Suchee Misrain first. These 
ladies brpught their suit against Salgram 
in June 3858, and obtained’ a decree in 
April 1859, which wns confirmed in appeal 
on 13th September 1859, and the special 
appeal of Salgram was finally disposed of on 
3lst March 1862, Salgram, however, coolly 
ignoring all these proceedings, brings his 
present action for the possession of the 
whole 16 annas on 16th September .1862. 
As regards a moiety of the claim, the de- 
cision of 31st March preceding had dis- 
posed of that ; and as he had been a princi, 
pal defendant in the suit brought by these 
ladies in 1858 in whichsthey obtained a 
decree, respect should have been paid to 
that decree. Itmay be said that the judg- 
ment of the Sudder Court of 31st March 
1862 prevented the Lower Court from taking 
notice of it, inasmuch as by that: judgment 
the 8 annas share had been declared the 
property of Salgram. So faras regards his 
dispute with Luleetram that is true ; but the 
Court in passing that order never intended 
to interfere with rights already declared by 
a competent Court, or summarily to set aside 
decrees which were not before it in ap- 
peal. Indeed, it may be said that the Court 
-in rejecting the special appeal of Salgram 
from the order passed in the suit of these 
ladies on 18th September 1859, recognised 
their right, and we certainly think it would be 
unjust to set aside a solemn decree obtained 
by the ladies, and which Salgram was not 
in a position to call in question in the pre- 
sent syit, by permitting the decision of 31st 
March 1862, which, as between Luleetram 
and Salgram, is perfectly correct, to override 
the previous decision of 13th September 
1859. Salgram, in bringing his prgsentaction, 
most unwarrantably concealed the real facts 
of the case in respect to these ladies There- 
fore, we think that they are entitled to have, 
a share of 2 annas 6 pie out of the 8 annas 
of the property decreed to Salgram, being 
the share belonging to their husbands The- 
tur and Poshun in the 

e hg e ` 
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corded in the name of Joy Kishen’ * Salgram 
will pay all the costs of these parties. 

In respect to the dispute between Sal- 
gram Singh and the Rajah,- we think that 
Salgram is entitled to recover’ possession 
of 5annas and 6 pie from Nm. We do - 
not concur with the Lower Court that plaint- 
iff has always been inspossession. We think 
there is ample evidence „on the record to 
prove dispossessign, and we think it very 
unlikely tlfat plaintiff would unnecessarily 
have plunged into this vortex of litigation, 
had he not, asyhe represents, been ousted. 
It appears to us that through the influence of 
the Rajah, the Surburakars appointed by the 
the Collector in 1837 (1264) to collect the 
rents due to Salgram Sing er: vented 
doing so, and were blige oho atria 
employment; and sincgMhat Time the estate 
has remained in the hands of the Rajah. 
We disbelieve the evidence given by Pearee 
Lal and Peer Buksh, witnesses originally 
called by the Rajah, and examined again by 
this Court, who depose that the collections 
were made jointly, and as soon as made were 
paid to each proprietor in proportion to‘his 
respective share, 24 annas to Hunsa Misrain 
“and Suchee Misrain, 54 annas to the Rajah, 
and 8 annas to Salgram Singh. ‘These wit- ` 
nesses say that they were the servants of 
the proprietors jointly. There is nothing 
to prove this. They are admittedly ser- 
vants of the Rajah, and acknowledge to hav- 
ing realized the whole rent from the estate. 
It was for the ‘Rajah under these’circum- 
stances to show that he did not receive more 
than his. own share of the rents, and this 
we think he hag entirely failed todo. We 
hold hjm liaklg, therefore, to the plaintif 
fæ fhesng profits to the extent of 54 annas 
of this property from the date of disposses- 
sion in 1264, the actual sum to be ascertain- 
ed in execution of decree. 

Costs as regardsthe Rajah defendant will be 
sin proportion to the amount decreed and dis- 
missed, and bear interest from the date of | 
decisioni” Mesne profits when ascertained 
will bear interest from the date of decree. 

The costs of the other defendants will be 
paid by themselves, for they were necessary 
parties to the suit; and it was their own 
double dealings that has caused much of 
this litigation. i 

With regard to the special appeal, we 
think that Salgram Singh must be held re- 
sponsible for the Government Revenue to the 
extent of his share in the property, and as 
he has obtained a decree fo? mesne profits 
from the date of dispossession, he can have 
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no valid objection for not paying thé: Govern- 
ment Revenue. Wih this modification, we 
affirm, the appeal. The parties to pay their 
own costs. 

. Norman, J.—By tha decision of the 
Jate , Sudder Sourt of the 31st March 1862, 
the- rights of -Luleetram, Huasa Mis- 
rain, and Suchee Migrain were declared. 
As regards the rights of Luleetram, whe- 


ther the result of the, regaad order, tho. 


finding .upon it, and the subsequent 
deçision of Court on “She special appeals, 
is satisfactory or not, the decision is now 
binding, and cannot be ‘questioned in 
this suit. . As regards the rights of Hunsa 
Misrain and Suchee Misrain, it appears 
that the Jate Sudder Court on the same. 

fe “ame judgment affı med 
two ineonsistent cisions as 
right. One, a. detisidh of the Judge, who 
held that their husbands’ estates were under 
attachment, and were sold to Luleetram ; the 
other of the Principal Sudder Ameer, ‘who 
held that the husbands were vot bound by 
the*acts of the elder broth@r, and consequent-. 
ly that the sale was invalid. Each party 
had an equal right to execute the decree, 
and therefore, in my opinion, it is impossible. 
to hold it to be binding on either. _ 

I would, therefore, upheld ‘the E TA 
of the Principal Sudder Ameen who adopts 
thd finding of the Judge and ‘the opinion of 
the Sudder Court as expressed i in the deci- 
sion of the 31st March -1862 in accordance 
with that of the Judge. It is in fact the 
conclusion which is suggested by the higtory 
of the ‘ease especially in its early stages. 
Indeed, the only ground relied upon by- the 
vakeels for these ladies before us was that 
the decision of the 31st of M&th is tonels- 
sive as to their rights. 

ith this exception, I agree with the 


judgment which has been written by my i 


learned, brother Loch. 


_dackson, J.— After hearing the vakeels- 


on both sides. upon the point on which 
the two learned Judges ave disagyeed, it 
appears tò me that Mr. Justice Norman’s 
opinion is prefer ahlo.. 

We are in this dilemma that the late 
Sudder Court, by ils decision in March 1862, 
when the six special appeals relating to the 

subject-matier was before it, affirmed at. the 
same time two inconsistent findings. of fact. 

In ‘this state of things, it seems to me that 


the: finding i in favor of Suchee Misrain and |” 


Hunsa Misraiu must give way. 
isé_ -Becausedt seems very nearly to. fall 


win. the terms of Section 12 Regulation. 
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III of 1793 which was then in force: for in 
the suits already pending between Salgram 
on the one hand, and Luleetram and the 
geveral vendors on the other, the rights ' of 
these ladies were alrendy under determina- 
tion, and were eventunlly..made.the subject 
of a distinct issue, and the Moonsiff ought, 
therefore, to have abstained in the suit 
brought much later by those ladies from 
coming to an independent conclusion. ' 

2ndly. Because the conclusion at which 
he did arrive was confessedly based upon 
the decision come to by the Judge in a par- 
ticular stage of the other suits, which deci- - 
sion was, after ards get aside and reversed, 
and if can only be ascribed to inadvertence 
that the conclusion so arrived at was allowed 
to stand. 

For these reasons; 8; I would disregard the 
decision in favor of Hunsa and Suchee Mis- 
rain, and, concurring with Mr. Justice 
Norman, would declare Salgram entitled to 
8 annas of the estate} and would, therefore, 
decree his appeal against those ladies, but, 
under the circumstances, without costs. 





The 13th March 1866. 
Present: 


The Hon’ble W. S. Seton-Karr and A. @. 
Macpherson, Judges. 


Sale for arrears of revenue (Regu- 
lation XI.1822)—Benamee purchase 
for, defau'ting proprietors—Joint 
Higdoo ‘Family—Presumption of 
joins property. A 


Case No. 2998 of 1865. 


Special Appeal from a decision -passed by 
the Judge of East Burdwan, dated the 
22nd May 1865, reversing a decision 
‘passed by the Principal Sudder Ameen 
of shat Distriet, dated the 5th November 

, 1862. 

Kalee Doss Mookerjee and others (Plaintif) 

f Appellants, 


‘ versus 


Mothooranath Banerjee,(Defendant) . 
a, Respondent. 


Mr. R. y. Doyne,end_ Baboos Dwarkanath 
. Mitter and Rajendurnath Bose for, Ap- 
aa auts., 


r. B. z. Allan for Resyondent. 


Under ice XI, 1822 a denamee purchase for the 
defaulting proprietors at a sale’ for arrears of revenus_ ig 
not ipso facto illegal and void... . - É 


+ 
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wit. the manager of a joint Hindoo family re-pur- 

chases benamee, the presumption is that the property 

so re-purchased is held by him for the benefit of the 
~ joint family. 2 

Seton-Karr, J.—T ais case was remanded 
on the 25th November 1864 by Justices 
Loch and Seton-Karr, for the Judge to con- 
sider the effect of a revenue sale for arrears 
held under Regalation XI of 1822, and also 
of a decree obtained against the property 
in dispute by one Mothooranath. 

On the last occasion, when’ the casé was 
before the Court, the plaintiffs were respond- 
ents, and the remand was obtained at the 
instance, of the defendant, who contended 
that the tavo proceedings abéve referred to 
extinguished thg rights of the plaintiffs, and 
that they were consequently out of Court. 

The Judge has now endorsed thig ¢onten- 
tion, and has ruled that the sale for arrears 
of revenue extinguished the rights of the 
plaintiffs ; that, after the default, the property 
was re-purchased for and on behalf of one 
proprietor ouly, whose rights are held by the 
defendants ; that the decree referred to in 
favor of Mothooranath, of 1254, declared 
the right purchased by him to be that of 
Haro Mohun alone; and that the plaintiffs 
had consequently no just claim to any share. 

The facts, which were fully stated in the 
order of remand, are briefly these. Ram 
Kant ard Kumola Kant were two brothers. 
The former had six sons, whereof Haro 
Mohun was one. Ram Kant sold his share 
to his brother, who afterwards re-sold the 
same to Haro Mohun. In 1887, or 1244, 
the share was sold for arrears of public 
revenue under Regulation XI of 1824 and 
was purchased in the name of Sreekant, 
and he again: sold the came to Munsook. 
One Mothooranath had a decree against 
Haro Mohun, in whose name ‘originally the 
property had been held, and Mothooranath, 
after some trouble, succeeded by a suit, 
brought in 1856, in proving that Haro 
Mohun held benamee through Munsook. 
Accordingly, the property was put up for 
sale in execution, and the rights and 
interegts of the debtor were sold and pur- 
chased by the decree-holder now represent- 
ed by the defendant, respondent. 

The case has been very fully argued by 
Mr. Doyne for the now unsuccesgful plaintiffs, 
and by Mr. Allan for the défendants, and 
the effect of the Sale Law of 1822, Regula- 
tion XI, Sections 4, 13; 19 and 20 has been 
much disputed. Reference has also been 
made to the earlier Sale Law, Regulation VIL 
of 1799, and to the Sale Laws of 1840 and 
1845, to show the intent and policy of the 
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Revenue Laws on the subject of $ecret pur- 
chases for and on behalf of defaulting 
proprietors, 

Mr. Doyne’s contention, shortly put, is 
that the object of`the Revenue Laws, as 
confained in the Sections quot, is to enable 
the Revenue Authorities to detect malpractices 
at such sales, and to put up the proper- 
ties ngain to auction within a certain speci- 
fied time. Mr. Allan, -oh,the other hand, 
contends that the rights of all the share- 
holders become ips8 facto annihilated by 
such sales, and that when Haro Mohun 
re-purchased ih the name of Munsook, he 
re-purchased for himself alone, and not for 
the original shareholders. : 


It appears to me that Mr, Doyne’s argu- 
ment is sound, ‘ma pA gO 
through the whole of @he .J4idge’s decision 


in this respect. The fatnily is shewn to be 
joint, and Haro Mohun is admitted to have 
been thé managing member. In the sale 
consequent on the decree obtained against 
him by Mothooranath, only the rights and 
interests of the febtor Haro Mohun Were 
sold. Itis true that the rights and interests 
of the other sharers had been extinguished 
for the time, by the sale for arrears of reve- 
nue. But it seems equally clear that they 
revived, and must be held to have revived, 
under the secret purchase for and on -behalf 
of Haro Mohun. We can have no doubt 
that a suit, if brought by the other share- 
holders for their shares against Haro Mohua 
after the re-purchase, would lie. “What is 
there to prevent a suit lying against the 
purchaser of Haro Mohun’s rights only ? 
There is nothing in the provisions of any 
Section of Regulation XI of 1822 which 
qu? be construed to prohibit such an action, 
though we.may admit that, by the later Sale 


Laws, and by the avowed policy of the Legis- 


lature in revenue matters, a suit would not lie 
by any one to oust a certified purchaser 
on the ground that he held for some one 
else. 

It is’quite clear, however, that the present 
action is distinct from such a case. It is 
one in which the ordinary presumptions of 
Hindoo Law as to joint estates-do exist, and 
in which they héve not been rebutted or 
displaced. ° 

- My conclusion then is, that as*the family 
is joint, and as only the interests of the 
judgment-debtor were sold to Mothooranath, 


“and as the re-purchase by Harg Moliun was 


not against the policy of the Sale Laws, and 
is a separate transaction, whereby the inter- 
ests of the. other sharers revived,” the 
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decree shoutd be in the plaintiff’s favor to 
the extent of the shares sued for, 

The Judge’s décision is, therefore, revers- 
ed with all costs, and this decision governs 
case No. 2999 also. ' 

Macphersong J.—¥ agree in thinking that 
the decision of the Lower Appellate Court 
must be reversed with costs. Regulation 
XI of 1822 does not render. the purchase 
by Sreekant in hiséwn namg but in reality 


Shaikh Bakur Ali Chowdhry and others 
(Plaintiffs) Appellants, 


, 


Bo CEL g versus 
Shaikh Ashktr Ali and others (Defendants): 
i Begone 


Baboos Chunder Madhub Ghose and 
Sreenath Banerjee for Appellante, ; 


benamee for. the defaulters, absolutely iblegal |. 


and void. There is, therefore no reason 
why the trust ‘on which Sreekant held the 


property which he purchased should not be | 


declared and enforced by the Courts. The 
Courts actually have declared that the pur- 
chase was ip trust’ for Haro Mohun. This 

ng hor that, as Haro Mohun 
was the manag of aint family ig estate, 
the ordinary presunfption of Hindoo Law is 
applicable, namely, that Haro Mohun’s in- 
terest in this property was held by him for the 
joint family, and not for his own sole benefit. 
The question as to whether Haro Mohun 
did ðr did not hold for the "joint family has 
not been decided in any of the litigation which 
has taken place. The-onus thus lies on those 
who allege the property belonged to Haro 
Mohun alone, to prove that it was exclusive- 
ly his. They have not proved this: and 
the presumption remains that Haro’ Mohun 
held for the benefit of the joint family. Con- 
sequently, the decision of the Lower Court 
is wrong, and must be reversed, and judg- 
ment willbe given for the plaintiff in: this 
case, as also in case No. 2999. a te 





The 13th March 1968. ,° eo 


i Present: id 


The Hon’ble C. B. Trevor and F. A. Glo- 
ver, Judges. 


Evidence (Proof of tenancy)—Ad- 
« mission. 


Case No. 3027 of 1865. 


Special Appeal from a decision passed : by 
Baboo Nund Goomar Banerjee, Addi- 
- tional Principal Sudder Ameen of Chit- 
tagong, dated the llth August 1865, 
reversing @ decision passed by the Moon- 
‘siff of that. District, dated the 28th July 
1864. 


` 


Baboo Gopal Lal Mitter for Respondents. 


A mere admission by the defendant of plaintiff having. 
purchased a jote (without proof of plaints name: 
being entered in the zem@ndary RegisterP or “of his- 
having ever got possession of, or paid rent for, the 
jote) is insufficient to prove that fe was ever in the 
position of oe tenant 


Tus was a suit for a declaration of the 
plaintiff's rights ina certain ryottee tenure, 
and to cancel the sale thereof made under 
Act X of 1859. 

The plaintiffs allegation is that he bought 
the tenure from one Seetaram the ryot. in 
possession, and held under Dewan Ali who 
had purehased the proprietary right of the 
estate from the original owners, Mahomed 
Wasil, Abdool Sarun, and Nasiroollah. The 
defence was a denial tz oto of both the 
sales. 

The first Court found for the plaintiff, 
but the*Principal Sudder Ameen on appeal 
held that, as the plaintiff's name was not 
registered in the:zemindary books, and as- 
he had given no proof that he had ever got- 
possessjon of, or paid rent for, the tenure, 
his suš must be dismissed, and that the sale 
under Act X, by which, the tenure was sold 
for arrears of rent due from the registered 
‘tenant Seetaram, could not be set aside. 

It is now urged specially that the defend- 
ants had themselves admitted in a former 
auit that the sales had taken place as stated, 
and that in accordance with these admissions, 
the special appellant was the owner of the 
tenure, and could not be deprived of his pur- 
chase by a collusive suit brought against 
Seestaram, 

We see no réason to interfere. The ‘80-4 
called admission .of the specia} respondents- 
is not shown to have had any after effect. 
The special appellant kas not been able to 
prove by any evidence that he ever got pos- 
session ‘of the jote, ever attorned ‘to’ the 
zemindar, or ever paidhim ‘rent. His name 
was not entered in _the zemindary Register, 
nor did he, so far as appears from the record, 
ever make any attempt to have it substituted 
for that of his alleged vendor Seetaram, No 
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deed of-sale has been filed, and no evidence 
given in support of the purchase, other 
than the “ admissions” above referred to, and 
we agree with the Principal Sudder Ameew 
in thinking these, under the circumstances, 
insufficient to prove that the special appel- 
Jant was ever in the position of the special 
vespondent’s tenant, or that the rent suit 
brought against Seetaram, the tenant in 
possession, was collusive... . 

Tuking this view of the case, we dismiss 
this special appeal with costs. 


"The 14th March 1866. 
e 
Present: 


, 


The Hon’ble C. B. Trevor and F. A. 
Glover, Judges. 


Trial of issue—Validity of plaintiffs 
document disputed by defendant. 


Case No. 3104 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 22nd July 1865, affirming a 
decision passed by the Moonsiff of 
Amitah, dated the 22nd July 1864. 


“Thakooranee Dossee (Defendant) Appellant, 
versus l 


7 ; 
Goluek Chunder Biswas and others 
(Plaintiffs) Respondents. «q 


Baboos Dwarkhanath Mitter, Onoosool 
Chunder Mookerjee, and Nil Madhub 
Sein for Appellant, 


Baboo Luckhee Churn Bose for 
Respondents. 

When a plaintiff comes into Court relying on a pottah,® 
the genuineness of which is disputed by the defendant, 
the Court is bound to adjudicate the issue and to decide 
whether the lease is valid or invalid. 

Tue special appellant in this suit brought 
a case originally. under Act X of 1859 
against a ryot named Nobin Chunder for 
rent. He was opposed by the present 
special respondent as intervenor under 
Section 77 of the Act, but suceeeded not- 
withstanding in getting a decree. 

The intervenor then brought the present 
suit to try the question of title, and in 
‘support of his right produced a poétah al- 
Jeged to have becn granted by Prosunno 
Coomar Chatterjee, the uncle of the present 
Special appellant. : Ey 
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The Court of first instance did? not think 
the pottah proved, but nevertheless decreed 
in plaintiff’s favor on the evidence of wit- . 
nesses who deposed that the land belonged 
to the plaintiffs tenure backed by a decree 
passed in 1851 which showe& that in that 
year the talookdar sued the plaintiff for rent 
on the land now in dispute, and obtained a 
decree. : 

The Princip& Sudder*Ameen, without 
going intS the question of the plaintiffs 
title as based on his pottah, dismissed the 
appeal on the strength of the decree above 
referred to, and on the evidence of witnesses 
which showed that the land always belong- 
ed to the plaintiff. 


The defendant appeal 
that ag the plaintiff cague iayf Court on the 
basis -of’a pottah, thee Principal Sudder 
Ameen ought to have gone into the question, 
whether that deed was true or false, and have 
deeided the case upon it ; and that the mere 
fact ef the plaintiffs holding land in some 
way or other in 01851 is no proof thag he 
holdsit now asa tenure of the description 
stated by him in his plaint. 

Wethink that the special appellant’s 
objection must be allowed, so far as relates 
to the pottah. As the special respondent 
came into Court on the strength of that 
document, and as the special appellant from 
the first denied its genuineness, the Princi- 
pal Sudder Ameen was bound to adjudicate 
the issue, and to say, whether, the lease was 
valid or invalid. But if he had found it to 
be insufficiently proved, we do not think 
that under the circumstances he would be 
prevented from looking into the other evi- 
deuce,*egpeciatfy as one part of the defence, 
namely, that which denies the existence gf 
any hélding of the plaintiff of the bexqmee 
tenure of Ramdhun Ghose, is negatived by 
the special appellant’s own admission in 
the decree of 1851. The case, will be re- 
manded, therefore, in order that the Prin- 
cipal Sudder Ameen may first decide 
regarding the pottak ; if he hold that to be 
bad, he’ will go into the evidence of the 
special respondent’s title and possession of 
the land mentioned in the decree of 1851 
from that date up to the present, and if he 
find it proved that the special *respondent 
has held possession of that land, and has 
paid rent for it all along, he will give him- 
a decree in accordance with the ‘admission 
of the then talookdars, thé failure of the 
pottah notwithstandiag. osts will follow 
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Present: 


J. P. Norman and G. Campbell, 


The Hon’ble 
p - Judges. 


Mahomedan Law — Endowment — 
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On appeal to this Court, Mr. Jastice 
Kemp and Mr. Justice Seton-Karr remanded 
the case, on the ground: that the Judge had 
mot‘ enquired into the-title of. the plaintiffs” 
lessors’ or their power to grant’ leases, or 
into the question whether such-lessors had 
been in possession within such a‘period asto 


Grant of perpetual lease by Trust- | prevent the claim from, being barréd by 
N ' 


ees. sr Y ; 
Case Nb. 259 of 1865, 


Special Appeal from @ decision passed by 
Mr. C.` S. Belli, Judge of Rajshahye, 


limitation’ ; i ; 
On the remand, the Judge found ‘that “the 
title of plaintiffs’ lessors’ was as good as that 


by | of the so styled mutwullee, being derived from 


the same source, namely the decree of the Spe- 


dated the 18th July 1865, reversing a | cial Commissioner.” -And on the second point, 
decision passed by Baboo Anund Chun- he found that the plaintiffs’ lessorsehad been 
der Banerjee, Principal Sudder Ameen. in possession down to the time of the pro- 


ispemgt, dated the 2\st May 
1862. nc 
» x a 4 


Shoojat Ali alias Bihoo Meah (Defendant) 
Appellant, t 


hy VETSUS 


Zumeerocddeen and. others (Plaintiffs) 
Respondénts. 


Baboos Mohendro Lal Shome and Mohinee 


ceedings in the Act IV case. And the Judge 
adhered fo his former decision, reversing, 
that of the Principal Sudder Ameen. 

The special appeal was presented to this 
Court, which came on before Loch and 
Norman J. J. The Court would have re- 
versed the decision at once upon the ground 
that the release of the Special Commissioner 
eguid give. no title, and that there was no- 


“| thing to show that the AAadims had any power 


to grantleases. Butas, from instances given 
in the judgment of the Judge, it was appa- 


Mohun Roy avd Monlvie Syud Murha- | rent that khadims had been for a long period 


mut Hossein for Appellant. ae 


Baboos Greesh Chunder Ghose and Greeja 
Sunker' Mojoomdar for Respondents, 
According. to Mahomedan Law, the trustees of an 
endowment. cannot create a valil mourosee tenure at 
a fixed rent by granting a lease of auy portion of the 
wugf property, 

Tas was m suit instituted on the 30th 
December 1861,.to recover the possession of 


18 beegahs of wugf land gyanted jo the | ® 


" | in possession of shares or portions of this 


property, the Court thought ite might 
possibly furn out that such portions might 
be held by some sort of service tenure, such 
ag the obligation of sweeping, 
sweepers to keep the mosque clean. 

The case was accordingly again remanded. 

Issyes were fixed by the Court below as 
follows :—First, had the khadims more than 
life-interest ? The Judge finds that on 


plaintiffs under a lease by some women wh® | this point nothing satisfactory could be as- 


cl¥im title as heirs of certain khadims, 
Tae land formed part of a wugf estate 


J certained.. The evidence -adduced by the 


respondents shews that formerly there were 


consisting of 250 beegahs which had been | four Ahadims, and now there is only one. 


released in a proceeding for resumption by 


And the evidence fails to show how the four: 


the Special Commisioner, on the 15th of | were paid, and why they have been reduced. 


April 18417, > ' 


The second issue is—Was the office of. 


The defendant is the mutwullee Who was | khadims tenable by females? The Judge 


declared to be in possession of the property 


says, it is clear that a female-could ngt per- 


by the Magistrate in September 1854 (20th form the office of a khadim. 


Assin 1261). ` - A 
‘The Principal Sudder Ameen dismissed 
the suit. z 


The third issue was—Had the mutwullee 
any power of interference with, or any power 
to confirm leases granted by the khadims 2 


On appeal; the Judge on the ground | On that point, he says that the evidence of the 


that “the. land was released to 


the | Golahdars of the Salt Gunge proves that 


80 called mutwullee, and the plaintiffs’ legs- | Baboo Meah had no power to interfere with - 
ors”. assumed that the plaintiffs’ lessors had | leases granted by other shareholders of the 


title to grant leases, and, therefore, reversing endowment. 


the dgcision of tife Principal Sudder 


Ameen,: 
gave the plaintiffs a decree. ` oot 


He finds first that it is proved from certain 
Taidads the original endowment of 1250 -bee- 
. ® i ° e 


e 
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gahs had become split into portions amongst 
the shareholders. Secondly, that there 
were female proprietors among the share- 
holders, and he proceeds to say that he ad- 
heres to his former judgment. 

‘Against fhis judgment the defendant ap- 
peals. 

We are of opinion that the judgment of 
the Judge must he reversed, and the judg- 
ment of the Principal Sudder Ameen 
affirmed. 

This Court showed in its former judgment 
(2 Weekly Reporter, page 189), that the de- 
fendant inust be taken as against these par- 
ties to be the mutwulfee. We find that in 
the proceedings*before the Special Commis- 
sioner, the lessors of the plaintiffs and others 
claimed to be in possession of the wugf 
property as ‘‘khadims, collectors, trustees, 
servants, and sweepers,” mot as absolute 
owners. The language of the Special Com- 
mission in describing the so called Ahadims, 
some of whom were women, as Kabazaus, 
shows that he meant to express no opinion 
about their title. In effect, he calls them Kat 
bazaus “people whom I found in possession.” 
Yet, strange to say, the Judge relies on this 
term as shewing that the plaintiffs’ lessors had 
some title greater than that which they 
would possess as hhadints. 

But let it be assumed for the purpose of 
argument that the Ahkadims had the same 
rights in the trust property as the present 
defendant; that the word “ kkadim’? was 
used in the sense given in Wilson’s Glossary, 
page 584, as meaning the person who” had 
charge of areligious bequest or endowment. 
We lay it down broad! that all the co-trust- 
ees of the endowment could not have 
created a valid mouroosee tenure at a fixed 
rent by granting a lease of any portion of 
the wegf property, and æ fortiori no one 
or more of such trustees without the consent 
of the others could do so. ` 
_ The general principle of Mahomedan Law 
is that wugf or property -dedicated to God 
is inalienable, (see Hedaya by Hamilton, 
Vol. Til, pp. 335, 344; Baillie's Digest, 
page 594 ; see also 2 Moore’s Indian Appeals, 
page 421, Jewun Doss Salioo versus Shaikh 
Kuberooddeen). So far does this extend that 
it has been held that a mutwatlee cannot 
mortgage the property even temporarily 
for the repair or other benefit of the mosque. 
(Moulvie Abdoollah versus Rajessuree Dos- 
see, 7 Select Reports, page 268). 

In Baillie’s Mahomedan Law, page 596, 
itis said that, when the Superintendent of a 
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““wugf has leta mansion appropriated for 
“the use of ‘the poor for more than a year, 
“the lease is unlawful. In the absence of 
“any condition, the approved doctrine is 
“that a lease of estates in qand may be 
& decreed to be lawful for threg years, uuless 
“it be for the benefit of the wugf to an- 
“nul them ; and that? with regard to leases 
“of other property, they*should be decreed 
“to be uplawftl When they exceed one 
“year, unless it be for the benefit of the wugf 
“to sustain them. But this varies, with the 
“change of places and times,” 

Again, “it is not lawful to let a wugf, 
“except for the rent of similar property. 
“ But when a wugf has been let for three 


“years at a known rent, Atal: cowie 


“ similay property, so that the fase is lawful, 
“it is-not to be camcelted, thougk rents 
“should rise or fall, during the period.” 

Mr. Macpherson appears te us to lay 
down the true rule. He says, “ probably 
“the principle which ought-to govern all 
“such cases is that those alitenations and 
“those alienations only which fall within 
“the scope and spirit of the endowinent 
“are to be supported” (Macpherson on 
Mortgages in the Mofussil, page 38}. There 
is a decision, (Dalrymple versus Khondkar 
Azeezul Islam, , Sudder Dewanny Reports, 
Alst March 1858), in which it appears to 
have heen considered that, ‘* where the office 
of mutwullee is hereditary, and he has a 
“beneficial interest in the property, his 
“ property must be looked upon as a herit- 
“ablé estate burdened with certain trusts, 
“thé proprietory right in which is vested 
“in the mutwullee and his heirs, and in 
“gueh ease tHe appears no sufficient rea- 
“son why the incumbent should not exer, 
“ cise the right possessed by other proprietots 
“to grant leases even in perpetuity.” hat 
position appears to be unsupported by 
any authority and unsound iu principle, 

This Court remanded the presnt ease for 
an enquiry as to whether the Ahadims had 
any special property or power of alienation, 

Nothing of the kind is shewn to exist, 
and the result, therefore, is that we must 
take the property te be wxgf though in the 
possession of trustges who may possibly 
succeed by hereditary right. Weepronounce 
the lease void. The trust property will 
remain in the possession of the mut- 
wullee. - " 


We reverse the judgment of the Court 
below, and dismiss the suit with costs in all 
the Courts and interest, T 


B 


160. Civ i 





The 16th March 1866. 
Present: 


Tke Hon’ble J, B. Phear and F. A, Glover, 
Judges. 


Mesne Profits—Set-off. 
Case No. 848 of 4865. 


Regular Appeal from @ decision “passed by 
Moulvie Imdad Ali Khan Bahadoor, 
Principal Sudder Ameen of Tirhoot, 
dated the 29th June 1865. 


Rotee Rumun Oopadhya and another 
_- Heald ts) Appellants, 
$ ; 





: erys <s 
Greeja Nund Oopadhya (Pint 
Respondent. 


Baboo Kishen Succa Mookerjee for Appel- 
lants. ° 


Baboo Kalee Mohun Doss for Respondent, 
Suit laid at rupees 14,391. 


A set-off is mok admissible in a snit for mesne profits, 
which is not a suit for a debt within the meaning of 
Section 121 Act VIII of 1859. 


THis was a suit to obtain wasilat or 
mesne profits in respect of certain mou- 
zahs for a period commencing with the year 
1255, 


Three objections are made by the appel- 
lacts to the decision of the Coart below— 

(1). They say that the “claim, for «tue 
fst year’s rent, that of 1265, is barred by 
Japge of time. It is, however, cdénceded 
that the last Aisé of that year must have 
bean received by the defendant within time, 
and possibly all of them were so, as the 
plaintiff says they were. While on the 
otaer hand, the defendant who alosfe could 
show whether in fact any of the hists of 
that year were received by, him more than 
Bix years before the filing of the plaint 
gives no evidence on* this point. We, 
therefore, agree with the Lower Court in 
concluding from*the evidence that no part 
of the plaintiffs claim is barred by the 
operation of the Limitation Act. 

(2). The appellants urge that the Court T 
below was wrong in refusing to look into 
and consider ceftain items of set-off which 
the defendants claimed, But this is a suit for 
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it isnot a suit for a debt within the words of 
Section 121 of Act VIII of 1859. Although 
the Civil Procedure Code specifically allows 
a suit to be brought for mesne profits alone, , 
without coupling with it a claim for the, 
land itself, we do not think that the cha- 
racter of the subject of the suit is thereby al- - 
tered. Mesne profits, as contemplated by the- 
framers of Section 10 of the Civil Procedure’ 
Code, although severed from a claim for pos- > 
session of the land, appear to us to remain 
still of the nature of damages for the: 
wrongful withholding of that possession, 
and not to conte within the description of 
money had and received tg the plaintiff's .. 
use. On this view of the question, the 
Lower Court was quite right in ‘not enter- 
taining the defendant’s claim of set-off. 
We further think that the defendant’s 
claim of set-off was not made out by the 
evidence. All the items of which it con- 
sists, as far as we can understand them, 
are of one character, namely claims for 
re-payment of money alleged to have been 
paid on behalf of the plaintiff. But there 
was scarcely a shadow of evidence to show 
that any of these items were, wholly or in 
part, monies which the plaintiff, as against 
the defendant, was ever bound to pay, and 
certainly none to show that the «payment 
of them by the defendant was made under 
such circumstances as entitled him to call 
on the plaintiff for re-payment. 

(8). The appellants lastly object that 
the Lower Court was wrong in” deciding 
against the existence of a certain zur-i-peshgee 
lease which the defendants set up to show 
that they had not had” possessory enjoyment 
ofa portion of the land during the whole 
of the period for which the wasilat was 
claimed. Herein we again agree with 
the Lower Court.. The alleged lease 
is not put in, The supposed lessee does 
not seem to have been called as a witness, 
and the only evidence, even remotely 
bearing upon the point, is the record of a 
money-decree on & bond which seems to 
have been obtained by such lessee, and 
which might possibly have forméd the 
basis or consideration for a subsequent 
mortgage gr hypothecation: but of any 
such mortghge or hypothecatian having 
been actually effected, we find no trace 
whatever, 

Except on the regie grounds, the 
judgment of the Lower Court is altogether 
unimpeached, We, therefore, affirm it with 
costs. ; 

6 À e 
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` The 16th March 1866. 


i Present: 
The Hon’ble W. S. Seton-Karr and A. @. 
, Macpherson, Judges. 
Case No. 271 of 1865. 


Execution of decree—Hindoo Law of 
Inheritance—Step-mother—Sister. 
Regular Appeal from a decision passed 
by the Judge of the Small Cause Court, 
exercising the, powers of a Principal 
Sudder Ameen of Bachergunge, dated the 

14th June 1865. 3 


Bhuggobitty Debia (one of the Plaintiffs) 
e Appellant, 


’ 


VETSUS 


Koroona Moyes and others (Defendants) 
Respondents. 


Baboos Kale Mohun Doss and Nil Monee 
Sein for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondents. 


Suit laid at rupees 5021-3-104. 


Suit for execution of a decree of certain property 
pledged as security by A on' account of his father’s 
debt, against A’s step-mother and his sister as mother of 
a minor son, on whose admissions the plaintiffs got a 
decree. The former, as step-mother, could take nothing 
at all, now could the latter take for her miner son except 
in the total absence of other heirs. But the former, 
owing to the neglect of the legal heirs, claimed a title 
to the property by limitation. Instead of giving the 
plaintiffs a simple decree against the step-mother, the 
case was remanded for further investigation as to the 
precise rights of the parties and as to the legal effect of 
the original decree. R 

Taer facts which lead to this appeal, are 
as follow :— ° 

One Raj-Doollubb, as far back as 1817, 
became indebted to Shumboo Chunder Chuc- 
kerbutty. As he was unable to liquidate the 
debt, his son Poorno Chunder, on the 16th 
September 1825 (2nd Assin 1232,) executed 
a kistibundee in favor of the creditor, pro- 
missing to pay the money due between 
1232 and 1242, and pledged five parcels of 
real property as security. 

In 4847, Shumboo Chunder brought a suit 
on the above document against Koroona 
Moyee and Jugodumba, and, on their admis- 
sions, got a decree in the Court of the Prin- 
cipal Sudder Ameen. . 

The present suit is now brought by the 
plaintiffs, who are the representatives of 
Shumboo Chunder, to execute the said de- 
cree on the five properties pledged in the 
kistibundee, and to set aside an order in 
the Miscellaneous Department of the 30th 


September 1863, passed by the Principal 


. . é 
Sudder Ameen, whereby the properties 
claimed by the plaintiff and put up to sale 
were released from attachment. 
The position of the parties is shewn by 
the subjoined family tree :— 5 
Rughoo Nundun. 
Unno Poorna, Raj Doollubb, 
Sister of Raj Doollubb marfied (1) Koroona Moyee (defut.) 
Q) Monee, 
t >e PoolnoChunder (on) deceased 
Jugodumba (daughter) 
e eann 


Chunder Coomar (Defendant). 

Tn answer to the plaintiff’s suit, Chunder 
Coomar denied the histibundee as fabricated, 
and also stated that Koroona Moyee had 
no interest in, or possession of, the property 
which had been held bygephe defen‘pcemmages: 
19 years. tS 

Bhugwan Sein stated that neither Koroona 
Moyee nor Chunder Coomar had any right 
in the property which, according to Hindoo 
Law, devolved on him. 

Koroona Moyee filed no writtem statement, 
and took no steps ån the case. ° 

The Principal Sudder Ameen has tried 
this case in a very unsatisfactory manner, and 
with a very imperfect view of the real point 
at issue, and the language of his judgment 
is, in some places, extremely confused. 

He finds, in effect, that the kistibundee 
is not proved, and he dismisses the suit 
of the plaintiffs. Atthe same time, he holds 
that Chunder Coomar is not the legal heir, 
and he refuses to enquire into phe right 
of Bhugwan or to decide in a separate suit 
brotght by Chunder Coomar, whether he 
oreBhugwan be the legal heir to Poorno 
Chunder. : 

dt eppearsehat two cases were tried by 
fhe Principal Sudder Ameen, one by že 
plaintiffs, appellants before us, and onefby 
Chunder Coomar, The appeal in the €epa- 
rate case brought by Chunder Coomar lies 
to the Judge, andis not before us ; but we 
observe that the Principal ‘Sudder Ameen 
ought ,to have written a separate decision 
in this case, though he was right in trying 
the two cases together. 

We may here at once declare that, though 
the question of, the genuineness of the 
histibundee itself was pressed upon us by 
the respondent, Chunder Qoomag, who alone 
of the defendants has appeared in our Court, 
we must refuse to enter info any considcra- 
tion of its merits or to give any,opinion 
on the evidence in support ‘of the same, as 
the Lower Court has done, The suit of the 
appellants is brought to enforce a decrea 
passed on the histibundee, which decree has 





Bhugwaa Chunder 
Sein (| Defendant). 


ene Ne 
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become fifal.. The issue drawn up by the 
Lower Court on this point was not incorrect, 
although the Principal Sudder Ameen wrong- 
ly allowed himself to be drawn away into 
a consideration,of the merits of the kisti- 
bundee. No uit has been brought by any 
one to set aside the histibundee os fraudulent 
and collusive, and thee only question that 
arises on the subject is, whether the decree 
of 1847 was in réility proc@red against the 
heirs of Poorno Chuudeg, and whether the 
property in dispute is bound by that, and is 
liable to sdtisfy it ? 

Now, it appears to us that on this point 
there has been no decision by the Lower 
Court, while there is no evidence sufficient 
—— mble us to pags any decision thereon. 
~ According Fidos Law, the natural 
heir to the property of Poorno *Chunder 
would be, apparently, Bhugwan Chunder. 
It seems ndmitied that Chunder Coomar 
was not born until some time after the death 
of Poorao Ghunder, and failing heirs to this 
pergon, the inheritance wpuld re-ascend to 
Raj Doollub, and, through his sister Unno 
Poorna would descend to Bhugwan. On 
this point, however, we give no decided 
opinion. We merely indicate what, to our 
think'ng, failing other special circumstances, 
would be the natural course of Hindoo 
succession. 

Then, as regards the effect of the decree 
given in 3847 on the admission of Koroona 
Moyee and Jugodumba. In that suit, both 
these ladies appeared, the former as the 
wife of the deceased Raj Doolubb, and as 
the step-mother of Poorno Chunder deceased; 
and the latter as the widow of Tarinee 
Sunkur Sein deceased, and agdhe mogher of 
aR inant not yet named. - *° 

ow, it is quite clear that Koroona Moyee, 
as tæ step-mother of Poorno Chunder, could 
take nothing at all under any circumstances, 
nor could Jugodumba take for her minor son 
except in the total absence of other heirs, 
and unless the inheritance of Poorno ,Chun- 
der after his death, had been held*by his 
widow,—contingencies of which we know 
nothing, but which are thrown out in the 
course of argument. i 

The plaintiff's own written statement 
broadly deqJares that neither Bhugwan nor 
Chunder Coomar ever had any possession of 
the inheritance of Poorno Chunder, and if 
they bad-not committed themselves to this 
statement, the decision of the High Court 
of the 16th of December 1862, which has 
been referred to in this*case, and which is 
noticed by the Lower Court, clearly rules 


vd 


that Chunder Coomar, who in that case np- 
peared by his guardian as plaintiff, had not 
yet shewn that he was the rightful heir un- 
@er Hindoo Law, and consequently that he 
had no right to question the grant of a patta 
by Koroona Moyee whom he had admitted 
to have been in possession before him. 

The pleader for the plaintiffs, appellants, 
urges on us to tonsider that, even if 
Koroona Moyee be not the legal heir of 
Poorno Chunder, she has yet been in posses- 
sion for a long time, and has acquired a 
prescriptive title to the property. In this 
view, he contgeads that her rightse may be 
sold, as sho practically represents the origin- 
al debtor, and as the appgllants are not 
bound to search out the heirs and rever- 
sioners of Poorno Chunder wherever they 
may exist. 

This being the state of things and the 
contention af the various parties, we think 
that one of two courses is open tous. We 
may either give the plaintiffs a simple decree 
against Koroona Moyee, and allow them to 
pat up to sale her interest in the property 
whattver that may be, leaving the real 
heirs of Poorno Chunder to take any steps 
they may think fit, or we may remand the 
case for further investigation as to the pre- 
cise rights of the parties, and as to the legal 
effect of the decree of 1847. e 

The latter course is the one which seems 
to us fit to be adopted in order to settle the 
contention, and so, if possible, to avoid sepa- 
rate, harassing, and expeusive litigation. 

The Principal Sudder Ameen will again 
take up this case at once, and will endeavour 
to find out from the gvidence on the record 
who were the heirs of Poorno Chunder at 
the time of the decree of 1847, and whether 
Koroona Moyee or Jugodumba had then any 
legal interest in the property, and whether 
they could bind the same for the debt of 
Poorno Chunder. If necessary, he may take 
any further evidence on this point which 
may be tendered by the plaintiffs, or by 
Koroona Moyee, Chunder Koomar, or 
Bhugwan Chunder, within a reasonable time 
after the record reaches him. 

If the Court should find that, in 1847, the 
estate of Poorno Chunder was not legally 
represented eby Koroona Moyee and Jugo- 
dumba, and that their conseut could not bind 
the property, it is obvious that the plaintiffs 
under their decree might take nothing. The 
Principal Sudder Ameen may, however, 
consider whether the decree on her own con- 
sent would not bind Keroona Moyee person- 
ally, and he may also consider the plea now 
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raised by the plaintiffs to the effect that 
Koroona, though not the heir, has, owing to 
the neglect of legal heirs, acquired a title 
by limitation, and that the property, whether 
beld by her, or by the defendant Chunder 
Koomar, with her permission, is still liable 
to sale in satisfaction of the plaintiffs’ de- 
cree and claim. 

The case is returned to ‘the Lower Court 
under Section 354 of the Code, and it should 
be taken up at once: a finding should be 
recorded on the point laid down, and the 
record be returned to us with any further 
evidence,*with the least possible delay. 


The 16th March 1866. , ` 
Present: i 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 

Onus probandi—Suit by purchaser 
of equity of redemption against 
subsequent purchaser — Concealed 
title—Proof of possession. ° 

Case No. 3195 of 1865. A 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 11th 
September 1865, affirming a decision 
possed® by the Principal Sudder Ameen 
of that District, dated the 1st December 
1864. 


Syud Fuzlool Ruhman (one of the 
Defendants) Appellant, 


versus e 


Moulvie Ali Kureem (Plaintif) and others 
(Defendants) Respondents. 


Mr. R. V. Doyne and Baboo Kishen 
Kishore Ghose for Appellant. ` 


Mr. C. Gregorg and Baboo Dwarkanath 
Mitter for Respondents. 

In a suit, by the alleged purchaser of the original 
proprietor’s equity of redemption, to establish his’ right 
to redeem, against a subsequent purchaser of the same 
proprietary rights, the plaintiff is bound both to estab- 
lish his original deed of purchase, and to prove either 
actual péssession or receipt of kuk ajiri or some portion 
of the proceeds of the property. 

Tars is an appeal the facts in which are 
somewhat: complicated. x 

It appears that on the 21st ofe May 1841, 
Ameerunissa, the proprietress of Mouzah 
Shahpore Doomree, leased the same to 
Mahomed Ali (husband of Budlun, and 
father of the plaintiff Ali Kureem), and to 
his brother Wahed-al-Huk, husband of 
Buseerun. The twò brothers advanced 
on the lease, which was | one of the usual 
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zur-i-peeshgee form, 4,725 rupees, ‘and made 
over their share to their wives as security for 
their dower. . 

As to the fact of the lease there does not 
appear to have been any cogtroversy, but 
the plaintiff alleges that Anperaniat, on 
the 28th of July 1844, sold him out-right 
her proprietory title in the said mouzah, 

The defendant, on the otber hand, pur- 
chased the sam® wmouzah®on the 26th of 
November 1858 frog the heirs of Ameer- 
unissa, and brought a suit for the right 
of pre-emption, and obtained a decree by 
compromise for two-thirds of his claim. 

After the Mutiny, in which Ali Kureem 
was compromised; the share of Budlun, 
the wife of plaintiff's’ fathgm (the advange, 
on which share the plaintiff clgims to have 
paid off} was sold ase fhe, ‘property of Ali 
Kureem, and purchased by a third party. 
Budlun then sued to set aside this sale, and 
got a decree. 

Subsequently, Fuzl-al-Ruhman, the defend- 
ant in this suit, sugd Budlun to recover gos- 
session by paying off her claim against the 
estate, and obtained a decree, “Ali Kureem, 
the present plaintiff, intervened unsuccess- 
fully ; and hence this suit and the appeal 
to us. 

The plaintiff sues to cancel the sale by 
the heirs of Ameerunissa,to establish the 
sale of the property to himself, to be 
maintained in possession of one-half of 
the mouzah in respect of which he alleges 
that he has paid off Budlun’s share, and to 


.| obtam possession of the other half by paying 


off he claims of Buseerun, the wife of his 
father’s brother.’ 

Bot&.Courtgdave given the plaintiff a 
decree, “he first Court recites all the do- 
cumenjs, and concludes from them, d 
from the oral evidence, that the execion 


e| and delivery of the deed of sale in 1844 


have been fully proved, and that nothing 
has been brought by the defendant to 
rebut the proofs of the plaintiff. ‘ 

The Judge arrives substantially at the 
same conclusion, and in special appeal 
three points are taken before us— 

1sé.—The general issue of limitation. 

2ndly—The admission of improper and 
illegal evidence ; dnd, E è 

8rdly.—The priority which, under the law, 
should be given to a subsequent registered 
deed over a prior unregistered one. 

It must be borne in mind that this suit 
is not one brought by a mortgagor against 
a mortgagee, but onein which the plgintiff 
claims to have purchased the. original pro- 
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prietor’s equity of redemption, and sues to 
establish his right to redeem against a de- 


fendant the purchaser of the same proprietary . 


right by a subsequent transaction. 

In such agcase, the plaintiff would be 
bound to esblish not merely his original 
‘deed of purchase, but also to show that he 
has been in possession of the property, if 
not, indeed, by actual possession of the vil- 
Jage, at least bY thetrecMpt of kuk ajiri 
or some portion of the proceeds. 

The Jydge does not find with precision 
and clearness whether the deed, now put 
forward by the plaintiff for the first time 
after a long series of years, is genuine and 
reliable. He seems to hold that there is 
wiring to shoW®hat Ali Kureem had not 
purchased th& propgrty, and that ,the pro- 
ceedings discloseenotking inconsistent with 
the existence of a concealed title vested in 
Ali Kureem. He Says further that, al- 
though the Government, aftér the Mutiny, 
failed to ‘trace out Ali Kureem’s property 
with a view to confiscation, it does not fol- 
low that the same, .or his rights in the same, 
do not exist. 

This reasoning appears to us inconclusive, 
and the way in which the case went to 
trial before the Judge. is not fair to the 
defendant, as it does not put the onus of 
proving clearly a concealed and disputed 
title distinctly on the shoulders of the plaint- 
iff. There is no satisfactory and sufficient 
finding as to the truth of the deed of sale 
regarding which the circumstances appear, 
to say the least, suspicious, and which” was 
never propounded, and the title based on 
which was never specifically asserted in a 
distinct shape for 18 years of¢ afterxgcy- 

n. 

either does the evidence addueed to 
prove possession after purchase, or assertion 
of proprietary right, seem to us to have 
been well weighed by the Judge, as it ought 
to haye been, considering the peculiarities 
in this case, and the remarkable.» discre- 
pancy as to time of the payment of Budlun’s 
share of the advance, though it has not 
escaped the Judge’s notice, appears to show 
that the plaintiff was not,very clear as to 
his own position and circumstances. ` 

As we think the case must be remanded, 
we note some of the points on which the 
enquiry seems defective, and the inferences 
and conclusions to be vague. 

In the ofiginal lease of 1841, it was 
stipulated that assum of 39 rupees should be 
paidYannually to the lessor. What proof is 
there on the record that the plaintiff,: who 
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became proprietor iu 1844, ever réceived 
any portion of this reserved sum ; or what 


i 


satisfactory explanation is there of his non-. 


feceipt of any portion of the same ? 

The document of the 8th of December 
1848 is one of those to which the defendant’s 
Counsel objects, on the second ground of ap- 
peal, as improperly received.- It is an ikrar 
between Khyrut Ali, the father of the defend- 
ant, and Ali Kureem, the plaintiff, for the 


division of -certain lands in Mukdoompore, ` 


but not apparently in Shahpore Doomree. 
‘This evidence, it should be remembered, is 
not conchusive,against the defendaat. It is 


evidence of an assertion of right+ only, and’ 


‘the Judge should consider te what property 
the allegation of a zemindary right of Ali 
Kureem ‘does refer, and how far the document 
carries this assertion. At the close of the pa- 
per, there is some allusion to Shabpore and to 

„certain undefined contingencies. The. Judge 
sbould weigh this document carefully. 

Some stress has Veen laid by both parties 
on the language used in the document of the 
Sth of May 1853, which is a decision of the 
«Principal Sudder Ameen on a claim for com- 
pensation brought by Ali Kureem and others. 
The Judge should consider carefully the 


description given by the plaintiff of himseif - 


in that suit, to what villages it applies, and 
what it may be taken to show. 7 ae 

The Judge should also consider, as we 
have already observed, that the plaintiff, on 
his own showing of a coneealed title, or of 
one never positively asserted in the shape it 
now assumes until 1862, is bound to prove 
not only his purchase but the receipt of rent 

‘under that purchase,e or at least his exact 
position after the purchase. If he cannot 
prove his title-deed satisfactorily, he is out 
of Court ; aud if he be held to have proven 
his title-deed, but not to have shown pos- 
"session within twelve years anterior to the 
date of suit, he would be barred under the 
general Law of Limitation, and the ruling of 
the Privy Council in Volume VIII of Moore, 
page 199 in the case of Maharajah Nitresur 
Singh. . 

The Judge,, we observe, may not be wrong 
in considering the facts and the-law point of 
limitation together, but he should give a 
clear decision, both as to the title and as to 
possession within 12 years before suit, with 
reference to our remarks as above. 

Finally, he should take into consideration 
the Law of Registration, Act XIX of 1843; 
Section 2, The case relied on by the re- 
spondent on this head, “and reported at page 
261 of Hay’s Reports for 1862 is nof exactly 
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counts—Mesne Profits—Plaint (error in—not io 
bar relief really sovght)—Remand— IntePlocutor y 


order—Appeal... asa oes 
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in point : for in'that suit the learned Judges 
held that the possession of the unregistered 
claimant had been fully proved, and that it 
would be an extreme and harsh construction 
of the law to eject bim in favor of a subse- 
quent and registered purchaser. 

On the whole, then, we remand the'case 
to the Judge, who will carefully re-consider 
his judgment with reference to our remarks. 
The Judge will put the plaintiff to the strict 
proof of his* title-deed which is impugned 
by the defendant. The Judge will also 
demand strict proof of possession or of 
exercise of proprietorship within 12 years 
of the date of suit, and he wilt consider how 
far the various expressions used in the docu- 
ments relied on by the plaintiff, appear to 
him te assert a claim and a title gonsistent 
and conformable to those now sued.on ; and 
after giving weight to any thing ddduced by 


the defendant to invalidate the plaintiff's 


case, if he does then think the plaintiff has 
made out his éétle, he will consider how the 
Registration Act applies to the contest be- 
tween the parties, and decide the case 
accordingly. > 


The 19th March 1866. 
. Present : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Arbitration (Enforcement of award) 
—tInheritance. 


Case No. 344 of 1865. x f 
Regular Appeal from a decision passed by 
the Judge of Shahabad, dated the 25th 
July 1865. ” 


Ram Coomar Singh (Plaintiff 
Appellant, ; 


VeETSUS 


Dewan Ram Jeebun Singh and others 
(Defendants) Respondents. 


Baboos Dwarkanath Mitter and Mohesh 
Ghunder Chowdhry for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Chunder Madhub Ghose for Respondents. 


Suit laid at rupees 2,77,597-15-4. 


A plaintiff cannot sue for moveables by a suit to 
enforce an award of arbitration He may sue for da- 
mages and losses sustained with regard to his share of 
ancestral property, under his general rights of inherit- 
ance, whether adjudicated upon, by a previous award 
of arbitration or not; and as regards lands, he may sue 
either for the enforcement of the award, or, upon his 
general rights. In the latter case, the defendant can 
plead the award, and, if proved to be good, and capable 

° > 


of execution, the Court may give effect “te it. In the 
former case, the plaintiff must show good cause for not 
suing out execution of the award within 6 months. 

Dewan Ramnats, the late dewan of the 
present Maharajah of Domraon, left him sur- 
viving the defendant Ram Jeebun, his son, 
and Ram Coomar the plainfiff, the son of 
another son, who died during the life-time 
of his ‘father, and atso left certain property, 
real and personal. tj 

The ungle and thé nephew having quarrel- 
led, appointed the Maharajah as their arbi- 
trator. The Maharajah by an gward pro- 
nounced each entitled to a half share of the 
whole family property in lands and personal 
effects. By this division, some villages 
were made over entire to each party, and the 
partition as regards other villages was made 
in othar ways. o » 


Of ‘thé landed estates, èf is admitted, ‘pos- ` 


session was taken by each party according 
to the arbitration award, with the exception 
of certaih villages allotted to the plaintiff, 
which were held in ¿jarah by a farmer 


-under a lease given by the defendant before 


the award. . 

The plaintiff sued for possession of these 
villages before the Principal Sudder Ameen 
who gave hima decree. 

On appeal, the Judge reversed this order, 
throwing doubts upon the validity of the 
arbitration award, on the ground of its nut 
having been executed within six months as 
required by Regulation VIof 1813. The 
High Court upheld the order of the Zillah 
Judge, on the ground that alease given 
before reference to the private arbitration 
could not be disturbed by the award of the 
arbitrator. It is alleged that the Lower 
GourPis, notYfght in asserting that the ar- 
bitration award was not produced bef 
the Lower Appellate Court in that caseg®ut 
after all, this is immaterial as to what we 
have now to decide. Further, the plaintiff 
sued for rents due to him from ryots of 
‘the villages awarded to.him, and was oppos- 
ed by the defendant, who intervened in those 
cases denying the validity of the arbitration 
award, and who succeeded in causing these 
claims of the plaintiff to be dismissed. 

The defendintis further alleged by the 
plaintiff to have refused to join with him in 
realizing sums jointly due from several debt- 
ors of the family, and to have himself and 
separately settled and compromised with 
many such debtors, and ‘to have injured his 
own as well as the plaintiff's ‘rights by al- 
lowing many joint-claims aad dues to become 
affected by the Law of Limitation, > 


A 
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The plaintiff further alleges that no por- 
tion of the moveable property was divided ; 
that a part of it, owing to the conduct 
of the defendant, had been destroyed, and 
part has been entirely appropriated by the 
defendant. ? 

The plaintiv accordingly now sues sub- 
stantially (though not in express words), 
stating that as his title to the lands allowed 
to kim by the arbitration saward has been 
questioned aud put in jeopardy thot as he 
has without a suit n® means of enjoying 
quiet possession of these lands, or of recover- 
ing possession of those of which he had 
not hitherto obtained possession ; and that as 
he has also no.means of recovering all the 
damages that he has suffered by the alleged 
misconduct and the opposition of the defend- 
-ant he now sugs., 3 CEES 

Itis also a pofht it plaintiff’s case that 
the defendant, whenever he had any occasion 
to gay anything regarding the arbitration 
award, had repudiated its validity. There- 
fore plaintiff has brought the present action 
generally for his share Of the inheritance 
through the grandfather, claiming at the 
same time one village Baradcha, as the self- 
acquired property of. bis own father and a 
deceased brother. 

The defendant at first demurred to the 
action of the plaintiff, on the ground that 
plaintiff should have sued to enforce the 
arbitration award; and then proceeded to 
deny the right of the plaintiff to recover or 
hold anything under that award, pleading 
that, by a custom in the family, as the eldest 
heir, defendant alone was entitled to hold 
and enjoy the whole property. 

The plaint and supplemenga] plaint were 
received, and issues framed by the Princfp&l 
SWder Ameen and the former Judge of the 
dis®ict, aud the parties proceeded to trial 
before the present Judge. The Judge con- 
sidered the plaint to be bad, and dismissed 
the case of the plaintiff on the grounds 
recorded ia his decision. e 


The sum and substance of these grounds 
appear to be that the pluintiff could only sue 
to enforce the award, and not having done 
s0, caniot even by this plaint ask for that 
award being confirmed ia his favor. 


@ 

As regards theclaim for personal proper- 
ties, the Lower Court thinks that the plaint- 
iff has not given sufficient detail to enable 
the defendant to answer properly the de- 
mand. ° 


Against this fecision, the plaintiff has 
appealed. 


Judgment.— After fully heating the plea - 
ers on both sides, we are of opinion that the 
plaint as now brought is 2% open to the objec- 
tgons taken by the Lower Court, and that even 
if the plaint were bad, and tbe issues already 
framed did not meet the proper ease of both 
the parties, still the Court under the pre- 
sent law is required, and is able to frame 
issues at the trial.of the case on the facts 
elicited from the statements of the parties 
before if, and thus to decide the real conten- 
tion between them. A 

We hold that, as regards the personal pro- 
perty aud, the damages claimed .by the 
plaintiff, he had no.sremedy under the ar- 
bilration award, for no dga are given 
and by law the award could be valid only 
as regards the lands. , 

We -further hold that the acts of the 
defendant had compelled the plaintiff to 
come in Court for a declaration of his title, 
even for the lands of which he had posses- 
sion after the award, because his quiet en- 
joyment of them had been prejudiced by 
the acts of the defendant, 

. It is true that the plaintiff could, if he 
liked, have sued only to enforce the award 
of arbitration for the lands allowed to him 
by the award, both to those of which he had 
already taken formal possession, as well 


as to those of which he had not ebtained ` 


possession, but in our opinion plaintiff is not 
restricted to that relief alone. 

The tenor of the order of the former 
Zillah Judge, dated the 28th February 1862, 
passed in the former case brought by the 
plaintjf for the possession of the lands al- 
lowed to his share, but farmed by the 
defendant ; and the answer of the defendant, 
when the plaintiff sued for them again in 
the Collectorate, after the expiration of the 
lease upheld by the High Court, ia 
which answer the defendant again denied 
the title of the plaintiff, as well as the valid- 
ity of the arbitration award; and the 
general conduct of the defendant in repudiat- 
ing the award on every occasion, as well 
as his alleged opposition to its being garried 
out, shew that even if the plaintiff ought, 
in a technical view, to have sued only for 
the enforcement of the awad, he still had 
sufficient reugon to consider that his general 
rights were so entirely contested by de- 
fendant, that he must no longer restrict 
himself to that action, but must sue generally 
for his rights of inheritance. 

We have already noticed that the plaint- 
iff could not sue for moveables, by a suit 
to enforce the award, Next, if the’ plaint- 

‘ : 


o 
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iff has a right to recover damages and | property self-acquired by his father. Wo 


, losses alleged to have been suffered “by him 


with regard to property falling to his 
share by inheritance, we think that he ‘cane 
sue for them under his general rights of 
inheritance, Whether adjudicated upon by 
a previous award of arbitration or not. 
Again, if we turn to the provisions of the 
arbitration. law then in ‘operation (Regu- 
lation VI of 1818), we find that, if plaintiff 
had sued to enforce-the award regarding the 
lands, whether it was previously carried out 
in part or not carried out atall, he could only 
obtain rebief on shewing good cause” for his 
delay in suing ont execeition of the award. 

Moreover, unger the law, the plaintiff 
had the option of either suing for the en- 
forcement of the award, or of suiag upon 
his general rights, and the defendant could, 
if he like, have rested his defence upon the 
arbitration award, which he has not done. 

It has been argued that both parties filed 
copy ‘of the award, and, thereforé, plaintiff 
should have sued on it. 

Now, it is clear defendant’s pleas in hig 
defence (vide, 6-7) were utterly inconsistent 
with his relying on the award as his title, and 
so we could not decide as in an action on an 
award admitted to be binding by and on 
both parties. On the other hand, the 
plaintiff ‘below and twice here in the most 
‘unequivocal terms has said:—“I am now 
“ready to stop litigation as to my general 
“ rights regarding lands, if you (defendant) 
“will fully act up to and carry out the 
“award as to all those claims.of miñe re- 
“ cognized by it.” Defendant’s pleader said 
he had no authority tọ accept this offer, ex- 
cept such as might be inferred from 
his client filing the award. This of course 
is no authority, aud ` however much we 
might wish that a family dispute among 
the heirs of a chief servant of the Maharajah 
of Domraon should have been settled by his 
arbitration, the want of authority in de- 
fendant’s pleader constrains us to proceed 
to decide the suit on plaintiff’s general rights 
as put before us in this suit. 

But here we are met by the fact that the 
Court below has taken little or no evidence 
on many points, even relating to the plaint- 
ifs claim for land, and none ae*to the other 
claims of the plaintiff This evidence is ne- 


` cessary. We may add that, in tryiog this 


portion of the general claim of the plaintiff, 
there is nothing to preclude the award being 
proved and put i in evidence by either party, 
either. generally or with reference especially 
to the allegation of thg plaintiff regarding 


add it will be for the Lower Court also to 
consider whether in this very case, theplaint- 
iff cannot be permitted to ask for the award - 
beirig enforced in his favor ag regards the 
lands in dispute. | 7} 
_ As regards the claim for personal proper- 
ty, we hold that, if plaintiff has not given 
the necessary details regauding this portion 
of the claim, as Stated by tthe Judge, the 
Court below should gall for further expla- 
nation as to theclaim of the plaintiff in this 
respect, and then the proofs of thé plaintiff 
thereon should be gone through item by item. 
The Lower Court in this part of the case 
will ‘lso have to consider and decide if 


the plaintiff is, entitled to recover losses 
alleged to have been in 2i by defendant’s 
misappropriations, Ore the negligence 


and opposition of the defendant to carry 
out the arbitration award regarding the 
equal partition of all immoveable property 
and personal effects. 

As to mesne profits, the Tower Court 
will consider and decide what is due as 
such to plaintiff for lands, which the defend- 
ant may have without any -lawful excuse 
kept out of plaintiff” s legal possession, either 
by retaining it in his own or by farming 
it to others. 

In regard to costs of the case with refer- 
ence to lands, we think the plaintiff is 
entitled to all costs to the extent of the 
landed property that may be found to have 
been wrongly kept out of his possession, 
and ¢o which he was legally entitled, as 
welbns for all lands in the qniet enjoyment 
of which the plaintiff may have been dis- 
turbede by defendant’s successful interven- 
tion. og 

The gosts for the money claimed ft 
depend upon the amount (if any) at whch 
the Court below may find the liability of 
the defendant. 

The Lower Court will also have to decide 
whether, any, and, if any, what portion of 
the claim of the plaintiff as to personal 
property is under the law barred by 
limitation. 

In conclusion we may point out that we do 
not hold that the right of the plaintiff as re- 
gards the lands of the villages in, a suit for 
rents due from some ryots as to which clajm 
the defendant may have successfully interven- 
ed, is affected by the limitation of ope year 
under Section 77 of Act X of 4859. 

Under these circumstanws; we remand 
this case to the Lower Appellate Court te try 
this case with reference to the above remarks, 
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"The 19th March 1866. 
Present: 


“The Hon’ble H. V. Bayley and Shumboo- 
= nath Pundit, Judges. ' 


Income Tan Onus probandi— Mana- 
ger—Appointment, of others without 
transfer of power. 


Case No. 2869 of 1865, 
Special Appeal from “a decision passed by 


` Mr. E` C. Craster, Officiating Judge |. 


of Rajshahye, dated the 31st May 1865, 
affirming a decision passed by Mr. W. 
Wright, Principal Sudder Ameen of that 
District, dated the 18th July 1864. - 
Ramnath Ghose (Plaintiff). Appellant, 
“evershs. ` i 
Amrit Moyee.Dossee and others (Defendants) 
. Respondents. . 
Baboo Mohinee Mohun Roy ‘for Appellant, 
Bakoos Mohendro Lal Shome and Bhuggo- 
butty Churn Ghose for Respondents. 


Suit for share of Income Tax by a co-sharer who; 
the Lower Court found, was the defendant's manager: 


Hetp that the mere production of a deed showing that _ 


the defendant had in it nominated other persons to col- 
lect the’ rents of her share, without proof of cessation 
of possession, did not shift the onus from the plaintiff 
of proving that he had ceased to hold possession of the 
defendant's share as her manager, or that the defendant 
and not the plaintiff had actually collected the rents. 

Tue special appellant sued to :ecover 
from twd female co-sharers the Income Tax 
which he alleged he had been compelled to 
pay for their shares in a property and as their 
manager ; also for damiges for the loss he 
had suffered in fines for npp filing he re- 

uired schedules in time; and fuether *{@ 
N tos that he had suffered owing, to his 
moWable property being sold to realize the 
amount due’on account of the said Income 
Tax. ` ae: 

The special appellant asserts that, long 
before the period for which he was thus 
compelled to pay the Income Tax fn ques- 
tion, he had been discharged from the mana- 
gership by the defendants, and that they 
had appointed their own men to look after 
their affairs and to collect *the rents of their 
shares, ae 

One of fhe défendants having admitted 
her liability for her share, a decree was ac- 
cordingly given in the first case to the plaint- 
iff, appéllant,,as against her, for the ~amount 
of the Income Tax paid, but not for any por- 
tion of the further loss «alleged to have been 
suffered by the plaintiff, 


The Lower Appellate Court found-‘ag a 
fact on the evidence in respect to the 
other defendant, that the special appel- 
lgnt was the manager and had not suc- 
ceeded in proving that he had ‘made over 
possession of the share of the Wefendant to 


„others, or had given to this principal any 


account, or obtained any discharge. That 
Court accordingly -held plaintiff not to. be 
entitled to sue for the Income Tax paid by 
him without shewing collections by the de- 
fendant, and accounting for’ money collected 
during his management, or without render-' 
ing accounts generally, 

Against this ordes, the special appellant 
appeals, urging that, when he succeeded in 
shewing that the defendant Had appointed 


-| her own.men to collect the rents due to 


her, his right to be her manager ceased, and 
that the fact of his having rendered or not 
rendered accounts of his management was . 
immaterial in this case, because the-defendant 
might sue him for any money due to her ; 
but that he was even now entitled to de- 
mand what he had already paid for her as 


income Tax due by her for a period subse- 


quent to his alleged removal, 

We agree with the’ Lower ‘Appellate 
Court that the mere fact of the defendant’s 
having appointed by deed other persons to 
collect the rents of her share, d6es not 
prove that the plaintiff had ceased to hold 
the possession of the share of the pro- 
perty of the defendant ag her manager, or 
that she (defendant), and not the plaintiff - 
(specig! appellant), had actually collected 
these gents.’ f 

The plaintiff was þound to show that he 
had ceased to hold any real possession of 
the share of the defendant, Both the Low- 
er Courts most clearly find as a fact on evi- 
dence that the plaintiff never made over 
in any way the possession of the share of 
the defendant, and that he was at the tima 
for which the Income Tax was fealized from 
him, the manager of the defendant with de- 
fendant’s property under his control. . 

If the plaintiff had given proof thet -the 
defendant had made collections of her share 
on her‘account or by others as her managers © 
or agents, plaintiff might have urged that 
even” if he kgd not rendered the accounts of 
his management, still he had really been 
obliged to abandon possession of the share 
of the defendant’s property owing to her 
own’ acts of the character above mentioned, 
and was, therefore, not legally bound to pay 
for the said defendant" the-Income Tax due 
from her share. for 3 period subsequent, to 
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the plaintiff being deprived of the manage- 
ment of the said share. 

The mere production of a deed shewing 
only that the defendant had nominated othey 
persons to collect the rents of her share does 
not, in our ofinion, even make out for plaint- 
iff such a primé_facie case, as would shift 
the onus from the plaintiff or justify our 
stating that he had sufficiently stated his 
case. 

Under the circumstances, as the decision of 
the Judge based on the finding of fact that 
the plaintiff was still the manager of the 
defendanj’s share is not in: any manner 
shown to be erroneous in law, we see no 
reason to interfere with the decision of the 

e $ . . . 
Lower Court, and accordingly dismiss this 
special appeal with costs. . 





The 21st March 1866. 


Present: 
The Hon’ble W. S. Seton-Karr and J. B. 
Phear, Judges. . 


Limitation — No deduction for legal 
disability of sons claiming as re- 
presentatives of father. 


, Case No. 3147 of 1865. 

Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
283th June 1865, reversing a decision 
passed by the Sudder Ameen of that 
District, dated the 14th September 1864. 
Nusheeram Roy (one of the Defendants) 

Appellant, 
versus 
Shushee Bhooshun Roy (Plaintiff) 
Eespondent. 


Baboo Gopal Lal Mitter for Appellant. 
Baboo Nursingh Chunder Mitter for 
Respondent. 


Suit to recover money advanced on a bond granted 
by plaintiff’s father, on the allegation that the money 
advanced , was the plaintiffs’ who were minors at the 


time. In the absence of proof of knowledge on the |. 


~ part of the defendants of the denamee character of the 
father's position, it was held that, whether the money 
of the loan really belonged to the plaintifis or not, they 
could only sue as the representatives of their father, and 
that Section 11 Act XIV of 1859 prewted them from 
deriving any advantage from their minority in comput- 
ing the period of limitation. 


Tuas was a suit filed on the 8rd June 
1864, to recover certain money advanced on 
a bond dated in March or April 1851. The 
bond was granted toe the plaintiffs’ father, 
but the plaintiffs alleges that the money 


advanced. was the money of thé- plaintiffs 
who were minors at the time. No mention . 
of this circumstance, however, is made in the 
bond itgelf,.and no evidence was given to 
show that the defendants were ever aware of 
it. The money sued for became due under 
the bond in March or April1658, On this 
state of facts; the dgfendants set up that 
the action was barred by the Statute of Limit- 
ation. The Cou ofefirst iAstance overruled 
this defenc8. It was again raised before the 
Court of Appeal, but no express decision 
was there given upon it, although that Court. 
eventually determined the case in favor of 
the plaintiff. , 

On special appeal before us, the defendants 
again urge that the lapse of time has de- 
prived the Lower Courts of all jurisdiction 
to hear the case, and pÊ are of opinion that 
this objection must be upheld. It is clear 
that whether the money of the loan really 
belonged to the plaintiffs or not, they can 
only sue in this case as the representatives of 
their father : for no attempt even has bgen 
made to show that the defendants, or any of 
them, were ever aware of the benamee cha- 
racter of the father’s position. This being so, 
by the plaintiffs’ own showing, the cause of 
action accrued during the father’s life-time, 
because they account for the bond having come 
into the defendants’ possession by reason of 
the steps which the father took to enforce 
it. Time has, consequently, been running 
against the plaintiffs from the beginning, be- 
cause the last proviso of Section 1f of Act 
XIVeof 1859 prevents them from deriving 
anyeadvantage from their minority. And it 
is admitted that, if nothing has happened to`’ 
stop the runnigg of time, the suit is barred. 
WÈ, therefore, allow the appeal, and revers 
the decision of the Lower Appellate Coyle 
with all costs. 





The 21st March 1866. 


‘ Present: 
The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Pre-emption (Right of—by co-Sharer 
in estate at sale in, execution of 
decree.) l 

Case No. 3485 of 1865, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 7th Augusti 1865, rewers- 
ing a decree passed by the Sudder Ameer 
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of that -Mistrict, dated the 6th September 
1864. 


Imamooddeen Sowdagur (Defendant) 
Appellant, 
e versus 
Abdool Shan and others (Plaintiffs) 
i Respondents. 


~ Baboos Kalee Kishen Sein and Grish 
_ Chunder Ghose for - Appellant. 


Mr. R. E. Twidale for Respondents. 


Where par of an estate is sold in execution ofa decree, 


a co-sharer in the estate is a partner in the thing ‘actu-. 


ally sold, and, according to Makomedan law, is entitled 
to the right of pre-emption. 


THREE objections are taken to the Prin- 
cipal Sudder Ameen’s decision in this speci- 


' al appeal. : 
It is contended.: — ` ° 
(1). That the hing? sold, viz. a re for 


possession of land with wasilat, is not, 
according to Mahomedan Law, the subject 
of pre- -emption: 

(2).. That the special respondent was not 
g partner in the property Sold ; and 

3 
lant gold by the vendor, but uot included 
in the decree, the Law of Limitation applies, 
as this suit was not brought within one year 
of the purchaser’s taking possession of the 
property. 

None of these objections are, we think, 
tenable. On reading the bill of sale, we 


find that a fall detail of all the property ` 


included *under the decree was given, and 
express mention was made of the lands, 
` fisheries, &c. which were to pass under.ghe 
- conveyance. There can be no doubt that the 
property itself was sold and nofmer ely pro- 


ective right to recover it under a decree ®. 
Agee special respondent was admittedly a 
co- 


arer in the estate, part of which was 
the subject ‘of the decree, and as the land 
itself passed under the bill of sale, he was 
clearly a partner in the thing actually sold, 
and would, therefore, (vide Macnaghten’s 
Mahomedan Law,: Chapter IV, page 205) 
have the right of pre-emption (vide also 
Hedaya, Vol. III, Ch. I, p. 562). 
With regard to the third objection, we 
observe that the special “appellant gave no 
proof of his s allegations i in’the Lower Cours. 
He filed a single Kubooleut, and examined a 
single witness in attestation of it ; but noth- 
ing was Said: about the date of his posses- 
sion, nó evidence was adduced regarding 
it, no issue framed, and no finding come to. 
The special appellante case was made to 
rest solely on ‘the neglect of the “ shujfee” 
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t. e. the special respondent to neoni the 
preliminar y ceremonies necessary to support 
his right of pre-emption, and on this issue 
abe Court foúnd against the defendant. 
We'see, therefore, no reason to interfere 
with the Principal Sudder'Ame®n’s decision, 
and dismiss the`special appeal with costs, 





The 21st March 1866. , 
j Present; 
The Hon'ble H. V. Bayley and Shumboonath 
i Pundit, Judges. J 

Sale in execution òf Revenue paying 

estate—Released rentefree lands. 
, Case No. 397 of 1865. 

Regular Appeal from a decision passed by 
the Principal .Sudder Ameen of Beer- 
bhoom, dated the 4th November 1865. 

Pol Gobindmony Dabre and others (Defend- 

ants) Appellants, 


versus é 
Shaikh Imdad Ali and others (Eate) 
Respondents. 


Mr. E. W. Peacock nnd Baboo, Juggada-, 
nund Mookerjee for Appellants. 


Baboos 'Dwarkanath Mitter and Banee 
Madhub Banerjee for Respondents. 


Suit laid at rupees 3,941-104 


By a sale in execution of the rights and interests 
of a judgment-debtor as recorded proprietor of a Go- 
vernment resumed revenue-paying estate, released 
rent tree lands lying in the estate do not pass to the 
purch ager. 

Prawntirr No. 1 gued, declaring that 
plaintiff No. 2 held under a’ deed “of gift 
the villages which the Government released 
under an order of Government desiring its 
Revenue Officers not to proceed to the assess-- 
ment of resumed lands under 50 ‘beegahs ; ; 
and that defendants purchased at a sale in 
execution Lot Tantiparah Towjee No. 597, 
and under color of that purchase ousted 
plaintiff No. 1 from. certain lands, a half 
share of which the said plaintiff No. d had 
purchased by private sale from the other 
plaintiff. 

. The pleas of defendant are, that the sale 
in executione was for Lot Tantiparah, a 
resumed mehal without any reservation as 
to released lands, and that it comprised all 
rights and interests in the 17 villages speci- 
fedi in the sale notification and proceedings. 

` The Lower Court decided that the resumed 
Lot Tantiparah, bearitg No. 597 on the 
as a rent “paying 
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estate, with its fixed sudder jumma speci- 
fied, was all that passed under the sale, 
and that the released lands not being part 
ef any rent-paying estate, the judgmente 
debtor’s rights and interests in the released 
lands were nt and could not have been sold 
as part of those in the rent-paying estate, 
but that such rent-free released lands were 
plaintiff’s, just as other released Iakheraj 
lands are the property of other lakheraj- 
dars. 


The Lower Court accordingly decreed 
plaintiff's suit. * ; 


Defendant appeals to this Court, and relies 
on this point, viz. that the zemanamah or 
receipt by the focal village officers of the 
attachment, specified the 17 villages that 
included the released lands lying in them ; 
and that the sale notification and proceedings 
did the same ; and that consequently the 
released villages are part of those purchased 
by defendant at such sale. 


Judgment.—We have to consider what 
there was offered for sale and sold. It ig 
admitted that the rights and interests of the 
judgment-debtor in Lot Tantiparah No. 597 
on the Government rent-roll was sold with 
its specified sudder jumma pryable to Govern- 
ment by the recorded proprietor, i. e., the 
judgment-debtor. But released Jands as 
those claimed by defendant dd not pay any 
sudder jumma. These are not in any way 
on the Government rent-roll. The rights 
and interests of the judgment-debtor as the re- 
corded proprietor of a Government rent-roll 
and revenue-paying estate, are quite: in- 
dependent of the righ{s and interest of a 
lakherajdar in lands not paying revenue to 
Government. 


The appellant lays stress on the fact of 
the specification of the villages in the sale 
proceedings, but such statements of villages 
topographically known to be villages of the 
Lot will not of itself affect individual rights, 
or deprive the owners of released lands of 
their property. 

On the whole, then, we are clearly of 
opinion that the rights and interests of 


‘the judgment-debtor as recorded proprietor 


of the Government resumed revenue-paying 
estate Lot Tantiparah No. 3597 on the 
rent-roll, passed to the purchaser, and zo 
more. 


In this view, we consider that the appel- 
lant has no just grounds of appeal, and 
we accordingly dismiss this appeal with 
Conte 7 ` i 
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The 22nd March 1866, ` 
Present: 
The Hon’ble C. B. Trevor and F. A. Glo- 
ver, Judges. | 
Assignment of Debt, 
Case No. 3348 of 1865. 

Special Appeal from*a decision passed by 
the Officiating Judge ‘af Moorshedabad, 
dated the 8th August 1865, affirming a 
decision passed by*the Principal Sudder 


„Ameen of that District, dated the 30th 
March 1865. 


Bishen Chunder Saelah Mohajun (Plaintiff) 
Appellant, 


3 


Versus 


Gokwol Chunder Lakata (Defendant) 
5 Respéndertt. 


Buboos Onookool Chunder Mookerjee and 
Khettur Mohun Mookerjee for Appellant. 


Baboo Banee Madhub Banerjet for Re- 
spondent. 
Defendant assigned a debt due to him by certain 
parties, to plaintiff. Plaintiff accepted the assignment 
and gave defendant a release from the amount of the 
debt assigned to him. HELD that plaintiff the assignee 
could have no action against defendant the assignor. 
THe plaintiff and defendant were part- 
ners and adjusted their accounts which 
showed a sum due by defendant to plaintiff, 
Certain third parties owed a sum of money 
to the defendant, who thereupon assigned the 
debt over to plaintiff, who accepted the 
assignment and granted a release to the 
defendant. These third parties were then 


-sued® by the plaintiff, but his case was disg- 


missed in consequence of the assignment not 
beiang Moved. "Plaintiff, then, on failure of his 
first suit, brought his present action agains” 
bis former partner for the sum covered gy 
the assignment whick had broken down, and 
the lower Courts dismissed the plaintiff’s 
claim as untenable. ` 

The plaintiff now appeals specially, urg- 
ing thatefhe transaction disclosed no such 
accepted assignment to him as released the 
defendant from paying the amount of the 
debt on failure of the substituted debtor 
to pay the same, 

The Lower Coyrt’s proceedings show 
that defendant assigned the debt due to 
him by certain parties to plaintiff; that 
plaintiff accepted the assignment and gave 
defendant a release from the amount ‘of the 
debt assigned to him. Under’ these cir- 
cumstances he can have ‘ho action now 
against the defendant the assignor, and’ we 
dismiss the special appeal with costs. 
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-*Fhe 22nd March 1866. 


\ 
4 Present: 


The Hon’ble H. V. Bayley and Shumboo- 
' «a nath Pundit, Judges. 

Liability of agent of one share-holder, 
to other*share-holders for money 
arawn by him under a power from 

his principal. ° : 
Cases Nos. 2753 and 8892 of 1865. 

_ Special Appeals fromg decision’ passed by 
Mr. E. G. Birch, Judge of Shahabad, 
dated the 28rd August 1865, affirming a 
decision passed by Moulvee Iradut Ali 
Khan, Principal Sudder Ameen of that 
District, dated the 29th May 1865. 

Shaikh Walee Mahomed and others (Defend- 

; ants) Appellants, _ e 


e 
© versus 


Fatima Bibee (Plaintiff) Respondent. 
Messrs. C. Gregory and R. F. Twidale for 
4 i Appellants. : 

Moonshee Ameer Ali Bhan Bahadoor and 
Baboo Romanath Bose for Respondent. 


. A and B cannot obtain a decree for their share against 
their co-heir C’s agent who may have under a power 
from C drawn money held in deposit in a Courtand belong- 


ing to all the co-sharers, if the agent did not draw as’ 


trustee for A and B, though he may have, when paying 
over to C the money drawn by him under C’s authority, 
taken from him a bond by way of precaution to protect 
himself from any future possible claim by A and B. 

In the first case*the heirs of the widow of 
Alum Ali, the brother of Sadut Ali, sued 
the special appeliant and the heirs of Sadut 
Ali. . ° 

Sadut Ali bad, after the death of his 
brother Alum, authorized the special ap- 
pellant by a power of attorieg to dumw, the 

«gum of Rupees 2,472, the surplu$ proceeds 

a property of Alum Ali sold in, execu- 
tion of a debt due from the latter. 

The plaintifls are now found to be enti- 
tled to a one-fourth share of the money in 
deposit as heirs of Alun Ali. . 

The special appellant pleaded that,ho had 
made over the eutire sum drawn” by him 

” to Sadut Ali. i 
` The plaintiffs, as well as the heirs of 
Sadut, deny the fact and appear to assert 
that only 800 Rupees-were paid. = 

The Cowrts below found that the special 
appellant had paid only 800 Rupees to 
Sadut Ali, and a decree was given for one- 
fourth,sltare to the plaintiff against the heirs 
of Sadut Alf, and also jointly against the 
special appellant ; firstly, because, as the 
Lower Appellate Court remarks, it was 
proved that he had not paid ‘the whole: (but 
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only a part) to Sadut ; secondly, because -he 
paid over 800 Rupees to Sadut at his own 
risk. These two reasons are somewhat in- 
«onsistent, but are at least insufficient to 
fix the special appellant with the liapility, 
because, if the special appellaÑ did not pay 
to Sadut what had been drawn under the 
authority of a mookhtarnamah given by him, 
the heir of Sadut alone can call upon the 
special appellant for the money, and cau 
sue him for the same. . If the special: ap- 
pellant was in any way responsible for the 
money to those who were. legally entitled 
to any portion of it. and 800 Rupeas out of 
that proportionate sam so taken was paid 
to Sadut Ali, when Sadut Ali, irrespective 
of the mookhtarnamah given by him, was 
entitled+o the three-fourth of the money as 
heir of his brother Alum Ali deceased, this 
payment to Sadut cannot, in our opinion, 
warrant a decree‘against the special appel- 
lant, although his non-payment of the- re- 
mainder to Sadut Ali might or might not be a 
separate cause of action., The special appel- 
Jant is, however, in no way bound to ac- 
count for the money to the plaintiffs, as he 
is no way privy to them, nor was he ever 
alleged or supposed to draw the deposit ‘in 
‘trust for them on their authority. ¿If the 
special appellant had been sued in the 
capacity of trustee for them,: tHe decree 
against the heirs of Sadut, who is supposed 
to have obtained only 800 Rupees, would not 
be a correct decree. 

In the seeond-special- appeal, the special- 
appellant had sued the heirs of Sadut: for 
money alleged to have been lent by him to 
Sadut on a bond. „Both the cases were 
tried together below, and the Courts below, 
finding that there was no consideration ‘for 
the bond, except the payment of 800 Ru- ` 
pees out of the Rs. 2,472 drawn by the special 
appellant, dismissed the suit. . 

The bond is-alleged by the special ap- 
pellant to have been received in return for- 
money paid by him from his own funds. 
In the former case be pleads that the whole 
of the money drawn by him was paid to 
Sadut. If the heirs of Sadut Ali had 
admitted that they had received the whole 
of'2,472 Rupees, and this bond was taken 
by the spegial appellant as regards the 
one-fourth share of others besides Sadut 
Ali,‘by way of precaution against the claims 
of other heirs, or if that had been found 
distinctly as'a fact iz either of the two 
cases, the reasons of the Lower Appellate 
Conrt for considering that the bond -was not 
executed for any money paid by the special 
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i appelfant from his own funds, but was taken 


merely as a security for the possibility of 
a suit ‘being brought against the special 
appellant by any person or persons repres 
senting the interests held by the plaintiffs 
in the first cyse, would be perfectly valid 
reasons. 

We would not, however, have held that the 
taking of any such precaution would render 
the special appellant liable for the demand 
-made against him by the heirs of the widow 
of Alum Ali. The special appellant pleads 
that the Income, Tax Returns disbelieved by 


_ the Lower Court are not only signed by 


D 


Sadut Ali, but also by the huSbands of those 
of her heirs who sue him for their share of 
the surplus money. If the papers are so 
signed, asis alleged by the special appellant 
as against the plaintiffs, there might be an 
inference of the payment to Sadut of the 
entire sum drawn by. the special appellant 
as admitted in that paper; but the document 
is found as a fact to have been written by 
the special appellant, and signed by Sadut 
without his knowledge of its contenfs, and 
cannot be used ag 
who are sued under the bond. 

We are not made aware how far and upon 
what terms these parties agreed to allow 
the two cases to be tried together, and 
whethersthey had or had not agreed to 
abide by the result of the evidence produced 
in the former case. 

43Tbe bond appears to be admitted to have 

been written by Sadut. but it.is said was 
given not in consideration of any money, but. 
only as a security for the possible clajm of 
other heirs, and the Lower Appellate Court 
seems to us to remark against the bona fides of 
the special appellant’s claim nuder the docu- 
ment, but not against the genuiness of the deed, 
when the Court below speaks of the special 
appellant’s bringing his suit to harass the 
heirs of Sadut. We do not see'the warrant 
for the Lower Appellate Court to say that 
this suit under the bond is brought because the 
defendants (meaning thereby the heirs of 
Sadut),had sued before for the purchase- 
money, as the case for it was brought by the 
heirs of the widow of Alum Ali, who had 
sued the plaintiff as well as the heirs of Sadut. 

It in fact appears erroneous fay the Lower 
Appellate Court to have thought that in 
both cases the heirs of Sadut Ali and those 
of the widow of Alum stood against the 
special appellant as one and the sume party 
‘with equal interests. 

In this view of the case, we order that 
the Special appeal be re with costs.in, 


' The Hou’ble W. S. Seton-Kanr 


ainst the heirs of Sadit, 


the first case No, 2753, and the “decision of 
both the Lower Courts reversed with costs, 
and the claim of the plaintiffs dismissed as 
against the special appellant. 

a The case of the hond No. 3392 we order 
to be‘remanded to the Lower Appolo Court 
to retry it with reference fo the’ above 
remarks. s 


‘= 


The 22nd@ March 1866. 


“Present: 


and A. G. 
Macpherson, Judges. 


qimiserion -Act KAV of 1859 Sec- 
tioh 26% ‘ 


Case No. 224 of 1865. 


Regular Appeal from a decision passed by 
the Judge of the Small Cause Céurt, 
exercising the powers of a Principal 
-Sudder Ameen of Buckergunge, dated 
the 9th May 1865. 


Moulvee Abdool Ali (one of the Defendants) 
Appellant, 


versus 


Meer Mahomed Mozuffur Hossein Chow 
fhry and others (Plaintiffs) and others 
. (Defendants) Respondents. 


Bapes Onoghkool Chunder Mookerjee and 
Romesh Chunder Mitter for Appellant. gm 


Mr. B. y. Doyne and Baboo Dwarkaffeth 
Mitter for Respondents, 


Suit laid at rupees 99,814-9 annas 3 pie. 

A suit having been instituted on behalf of minors by 
their guardian, he subsequently, in fraud of the minors, 
sold their"decree to a third party, who was merely bena- 
‘mee for the defendant in that suit. No exccution ever 
was had of that decree. The minors when they came 
of age, sued to have the sule of their decree declared 
fraudulent and void, and to have their name substituted 
on the record for that of the beramee purchaser, and they 
prayed that they mightgbe allowed to trike out execu- 
tion of this decree. HELD that he whole transaction 
being fraudulent, execution might be issued by the 
minors although more than three y years had elapsed since 
any proceeding had been taken under the decree, ' 


Tse respondents before us ware thé plaint- 
ifls in the Court below. Qome years ago, 
and during their minority, the defepdant 
Abdool Mujeed Chowdhry, professing to act 
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as their guardian and next friend, instituted 
a suit on their behalf against the defendant 
Abdool Ali to recover from him a sum of 
“upwards of rupees 62,000 to which the 
plaintiffs were entitled. Abdool Ali is the 
plaintiffs’ eee Abdool Mujeed 
Chowdhry béing about to get a decree for 
the minors, came to aa understanding with 
Abdool Ali ang esold to him for a nominal 
consideration of rupee$ 57,000, the right, 

. title, and interest of the plaintiffs in that 
suit, The purchase was made by Abdool 
Ali benamee in the name of Woozeeroonissa, 
whose name was substituted in the record 
for that of the original plaintiffs, and in her 
name the decree was finally given. Abdool 
Ali thus became both plaintiff and defend- 
ant in the suit. Fhe nevertheless appears to 
have continued ghe farce of defending it, 
but in appeal the decree which bad been 
passed against him was upheld. It is not 
proved that he ever paid any portion of the 
rupees 51,5000. 


The plaintiffs haviug attained their ma- 
jority, instituted the present suit agninst 
Abdool Ali and their tormer guardian ,making 
Meheroonissn, the represeutative of Woo- 

` zeerooniasa who is now dead, also a party. 
The object of the suit is to obtain a declara- 
tion that the sale of the plaintiffs’ rights in 
the former suit, to Woozeerconissa benamee 
for Abdool Ali, was frandulent aud ought to 
be set aside, and that the plaintiffs are enti- 
tled to-recover from the defendants the 
amount which might have been recovered 
under thé’ decree in the former suit. 


The Lower Court gave judgment in favor 

of the plaintiffs. In appeal, Ẹ is coptended 
mihat judgment should have been given if%Re- 
eg with the terms of a solenamah, or 
deld of compromise, which was presented in 
Court during the hearing of the case. But 


ecnsent of the plaintiffs. The suit was'pend- 
ing more than nine months before it was 
decided by the Lower Court: and if Abdool! 
Ali did uot examine all the witnesses “neces- 
sary for his defence, we cannot see that he 
has any one to blame for the mission save 
himself. Moreover, when this appeal was 
last before this Court, no complaint was 
made on this score, and no application was 
made for leave to examine further witifesses 
as to any actual payment of the considera- 
tion money of 51,000 rupees. The High 
Court, on the application of Abdool Ali, 
then remanded the ense to the Lower Court 
for a distinct finding,as to the circumstances 
under which the so/enamah was presented 
in Court, end the remand order referred to 
uo other question whatever. It certainly 
appenrs to us that, if the appellant had any 
objection to urge as regards the conduct of 
the suit and his not having had due oppor- 
tunity of preparing and putting in his evi- 
dence, the objection should have been taken 
when the appeal was formerly before the 
Court, and not now for the first time, when 
Tt has been sent up again after the remand 
order has been complied with. 

Then, it is snid that the suit is barred by 
limitation, Possibly, if the plaintiffs were , 
to apply for execution of the old decree, 
some objection might be raised uader Sec- 
tion 20 of Act XIV of 1859 on the ground 
that more than three years had elapsed since 
any proceeding, &c. has been taken on that 
decree. But considering the fraudulent 
nature of the whole of this transaction, and 
reading Section 20 along with Sections 9, . 
10, 11, and 12 of Act XIV of 1859, we 
have no doubt thaf execution might properly 
issue even although more than three years 
have elapsed. 

Mr Doyne, however, contends that at any 
rate he is entitled to have it declared that 


the Lower Court has rightly rejected that! the appellant Abdool Ali holds the decree in 


solenamah, considering the plaintiffs not to 


the former suit as a trustee for the plaintiffs, 


be bound by it (although they admit having! and to an order that Abdool Ali do pay to 


executed it) under the circumstantes. On 
the evidence we have no doubt whatever 
that Abdool Ali acted dishonestly and frauds 
ulently by the plaintiffs in the matter of 
the solenamah as in evefy other matter con- 
nected with the plaintiff? claim. It is clear 
that the plainfiffs having been induced to 
agree to certain terms and to sign the sole- 
namah, Abdool Ali would not carry out 
fully his part of the agreement, and ‘then, 
when the plaintpffs brought on their case for 
henging, attempted to get the solenamah filed 
. at the last moment without the knowledge op 


the plaintiffs the sum of rupees 99,814-9-3, 
being the amount which might have been 
received under that decree. We think the 
plaintiffs are entitled to such a declaration 
and order, And as by a decree in this form 
it appears tp us that the plaintiffs’ position 
will be simplified, and the realization of the 
amount due to them will be facilitated, we 
declare and order accordingly. To this 
extent only do we alter the decree of the 
Lower Court. ‘The plaintiffs are entitled to 
interest, and to all costs both in this andin 
-the Lower Court, r . Pogo 
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The- 22nd March 1866. 
`- Present : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Evidence — Lazee's deposition — Ad- 
mission, 


Case No. 2885 of 1865. 


Special appeal froma decision passed hy 

- Mr. A, Davidson, 2nd Principal Sudder 
Ameen of Hooghly, dated the 20th July 
1865, modifiying a decision passed by 
Moonshee Sadut Hossein, Sudder Ameen 
of that District, dated the Tth Decem- 
ber 1864. 3 


Harish Chunder Dutt and others (Defend- 
ants) Appellants, . 


VETSUS 


Teen Cowree Dutt and others (Plaintiffs) 
Respondents. 


Baboo Gopeenath Mookherjee for Appel- 


lants. 


Baboos Hem Chunder Banerjee and Banee 
Madhub Banerjee for Respondents. 

The deposition by a Cazee of the vendors admis- 
sion to him of asale and receipt of the consideration, 
together with the conduct and statements of the parties, 
form legal evidence of the sale as against the vendors 

Prants in this case sued for possession 
of land on an alleged title by a purchase, 
and put in a deed of ‘sale. 

The defendants generally denied plaintiffs’ 
claim. One defendant however stated that. 
there had been a deed executed as of sale, but 
that there had been an arrangement at ‘the 
time that the transaction should be of the 
character of a mortgage. * 

The first Court did not consider the plaint- 
iffs’ claim proved as to the defendants who 
entirely „denied it, but decreed possession to 
the extent of the admission of the other 
defendant. 

On appeal, the Lower Appellate Court 
held that plaintiffs’ deed was proved, espe- 
cially referring to the deposition of a Cazee 
stating the admission to him by the vendors 
of the sale and receipt of the consideration. 
The Lower Appellate Court added that the 
attempt to prove a mortgage had utterly 
failed. The Lower Appellate Court accord- 
ingly decreed plaintiffs’ suit. 

Defendant appeals specially, urging that 
the Cazee’s statement of what the vendors 
admitted before him is no evidence, and that 
the. admitting -defendant’s ‘statement is no 
proof that. the deed was.one of sale as pro- 
pounded by plaintiff. Lusily, that possession 

ears i 
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and dispossession should have been*distiuctly 
found by the Lower Appellate Court. 

Judgment.—We think that the deposition 
of the Cazee and the conduct and statements 
of the parties formed legal evidence, on which, 
together with the probabilities deducible from 
the facts, the Lower Appellateg Court could 
come to the finding of fact as to the deed, at 
which it did come. The point of possession 
then wonld not heave ssubstattially affected 
the result. 

Seeing thus no grodħds for this special ap- 
peal, we dismiss it with costs. : 


The 23rd March 1866. 
Present: 


The Hof’ble H. V. Bayfey pnd, Shamboo- 
nath Pundit, Judges. 


Settlements — Right to Julkur of 
large navigable rivers. 


Case No. 3068 of 1865. R 


Special Appeal from a decision passed by 
Jr. H. Richardson, Officiating Addi- 
tional Judge of Jessore, dated the 20th 
July 1865, modifying a decision passed 
hy Baboo Tarahant Bidyasagur, dated 
the 20th January 1864. ‘ 

The Collector of Jessore (Plaintif) Appel- 

fant, 


versus 


Mr. J. Beckwith and others (Defendants) | 
K Respondents. ° 


Baboo Kishen Kishore Ghose for Appellant. 


Mr. ad. Twigate and Baboo Bhowanee 
Churn Dutt for Respondents. 

- A settlement Dol includes all that ordinarily passe 

as assets of the settlement, but not what is exe 
reserved as the right of the State, e. g. the right to the 
julkur of large navigable rivers, whch, according to 
Clause 2 Section 4 Regulation XI. 1825, never passed 
to private individuals with whom Government made 


settlements. 

IN this “case the Government is special 
appellant, and the point pressed upon us is 
that. the Lower Appellate Court has erred in 
holding that, because the julkur of large na- 
vigable rivers was not specifically excluded 
amongst the items e&cluded in the settle- 
ment Dol of 1791, therefore such Julkur is 
included in that Dol and passes to the pri- 
vate zemindar or his representative. , 

We consider this objection valid, i 

The settlement Dol will inglude all that 
ordinarily passes as assets of tie settlement, 
except what is specified in terms aa excepted 


Ly 


_ order was to the effect that the rights of 
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these lands as Shebait: and Prannath ¢came 


in and contended with success that, as the 
next heir-in succession to. Kishen Pershad, 
èe had aright to object to the sale going 
on. ‘The Court having allowed the ob- 
jection, this suit is brought ta set aside the 
order. i o 

As the original decree against Kishen 
Pershad expressly declared that whatever 
right he had in the Dewuttur property was 
to be sold in execution, we have no doubt 
that the plaintiff was entitled to insist on 
that right being sold. What the extent of 
that right is, or what a purchaser at a sale 
of it will take, it is ynnecessary for us now 
to consider. 


in the Del? - But it will not on that account 
legally include what the law itself declares 
is not included, and is exclusively reserved 
as the sole right of the sovereign—such for 
instance gs the right of. the State to the jul- 
kur of large pavigable rivers. Vide Section 
4, Clause 2, Regulation XI of 1825, which 
shows that, by established usage, the right 
to such julkur neyer passed to private indi- 
viduals, i.e. to tifose wieh whom Government 
made settlements. ` Ea : 
In this view we decfee the appeal and to 
this exteht, and remand the case for final 
disposal with reference to these remarks. 
But, looking at the circumstances of these 
cases and the. conduct of the parties, we 
think each party should bear their own costs. 
















` go .e ” The 24th March 1866. e 
The 24th March 1866. , Presents 
` ; The Hon’ble C. B. Trevor and F. A. 
Present: 


Glover, Judges. 
Hindoo Law (Mitakshara)—Widow In 
‘| joint undivlded family (succession 
of—to Husband’s share)—Withdrew- 
‘ al of claim by co-sharers. 
Case No. 141 of 1865. 


Regular Appeal from a decision passed by 
Moulvee Itrut Hossein Khan Bahadoor; 
Principal Sudder Ameen gf Sarun, 
dated the 23rd December 1864. 


The*Hon’ble W. S. Seton-Karr and 
e ` A. G. Macphergon, Judges. 


Sale of Dewuttur property in execu- 
tion of decree. . 


Case No. 377 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca,’ 
dated the 25th August 1865. 


` Prannath Panrey (one of the Defendants) 


Appellants Mouhurun Koonwur Pauper (Plainti 
pp > p 
: Appellant, 
° Versus es 
Sreo M bi lainti 
Sree Mop E E T pana aati Thakoor Pershad and others (Defendants) 
j id R dents. ` i 
Baboos Shib Chunder Mojoomdar and PIE 


Baboos Dwarkanath Mitter and Roopnath 
Banerjee for Appellants. 


Messrs. R. T. Allan and C. Gregory, and 
Baboos Kishen Kishore Ghose,- Unnoda 
Pershad Banerjee, and Kalee Kishen Sein 

a for Respondents. 


Suit laid at rupees 12,797-13-4-16. ~ 

According to the Mitakshara Law, where property is 
joint and undivided, a widow cannot succeed, but is en- 
titled to- maintenance only. The withdrgwal by her, 
husband’s brothers of their claim to his 6 cannot, 
| give her a title to succeed to it. i 
Tue plaintiff in this suit, the widow and, 
alleged heiress’ of - one Ram Golam Sing, 
sued to retover possession of certain mouzahs 
and to cancel the sales thereof made by Rash 
Beharee Sing, the father of her late husband 
on the ground that, according to the Mitak- 
shara system of Hindoo law, a father had no 
right to alienate angestral property -without 

the consent of his gon. : - 


Sreenath Banerjee fo& Appelle pa 


Baboos Sreenath Doss and Unnoda 
%® Pershad Banerjee for Respondents. 


Suit laid at rupees 6,150. 


- Where adecree expressly declares that whatever 
right A has in a Dewuttur property is to be sold in 
execution, the decreeholder is entitled to insist on 
tbaf right being sold, though A holds „the property 
only as shebait. ` 

We dismiss this appeal with costs. 


Tur suit is biiought under Section 246 
of Act VIII of 1859, to set aside an order 
made by the Lower Ceurt on the objection 
of the &ppelfant Prannath Panrey. That 


Kishen Pershad Surma in certain Dewuttur 
lands coyld not be sold in execution of a 
decree againsy him (Kishen Pershad Surma) 
„which had been obtgined in a former suit by 
‘dhe present respondent. Kishen Pershad holds 


4 


‘appeal. 
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Rhe defence, or rather so much of it, as 
need be considered in the present appeal was 
(1) that Ram Golam, the plaintiff’s husband, 
was insane, and therefore incapable of in- 
heriting ; and (2) that the property beifig 
joint and «andivided, Ram Golam’s widow 
could not by Jaw succeed, but was only 
entitled {o maintenance. . 

The Principal Sudder Ameen dismissed 
the plaintiff’s suit on these grounds, and the 
same issues are now to be considered in 


On the first igsue, it is contended by the 
appellant, that the law refers to persons who 
are insane or idiots from their birth, but that 
a person becoming ingane at some subsequent 
period after Ifis tight to property has vested, 
cannot thereby be deprived of it ; aud tbat 
as, under Mitakshara Law, n son is entitied to 
a share of ancestral property from the mo- 
ment of his birth, the point which the Prin- 
cipal Sudder Ameen ought to have decided 
was whether Ram Golam was born insane, 
cr whether he became so subsequently only. 

It will be more convenient, however, to 
take thesecond point, first ; and with reference 
to it, we observe that the appellant herself, 
in her petition of plaint, admitted that the 
property which she sought to recover was 
in its nature joint and undivided. She stated 
that Raboo Ram Churn Sing, the widow of 
Badul Sing, and Baboo Gobind Singh, the 
brothers of Rash Beharee Singh, who had 
brought a suit for the reversal of Rash 
Beharee’s illegal sales, had been induced to 
withdraw their claims “contrary to their 
Jegal rights and the principles of * Hindoo 
Law, and had thereby, wasted and ruined the 
paternal property.” * 

Now, it is a principle of Mitakshara Hin- 
doo Law, that where property is of this 
natere, a widow is not entitled to succeed, 
but has a claim for maintenance only. 

The appellant’s vakeel admits his inability 
to contest this point, although he argues that, 
as the co-sharers, ¿ e. the brothers, have 
withdrawn their claim, no stranger has the 
right to oppose the plaintiffs suit ; but this 
argument involves a fallacy, as no with- 
drawal by tho co-sharers could mend the 
plaintiff's case or give her a title to succeed 
to her late husband’s share. Under no pos- 
sible circumstances could shé be the heir so 
long as the property was joint and undi- 
vided. i 

For these reasons we agtee with the 


Frincipal Sudder Ameen and dismiss the 
appeal with costs, without going into the 


question involvedsin ‘the first issue. 
ba 4 
















The 27th March 1866. 


Present: 


The Hon'ble W. S. Seton-Karr and Shum- 


boonath Pundit, Judges. 


, 
Benamee sale in fraud of creditors 


(by Husband fo wife). 
e ry : 
Case No. 3417 of 1865, 
- e 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 18th 
September 1865, reversing a decision 
passed by the Moonsiff of that District, 
dated the 14th Febyary 1865. 


Bhowanee Pershad’and others (some of the 


Defendants) Appellants, 


VENSUS i 


Oheedun (Plaintiff) and another (Defendant) 


Respondents. 


N 


Mr. R. T. Allan and Baboo Mohesh 
Chunder Chowdhry for Appellants. 


Mr. R. E. Twidale and Moonshee Ameer 


Ali Khan Bahadoor for Respondents. 


_ A wife cannot sue for confirmation of possession of 
property sold in fraud of his creditors by ber hu-band 
tg her in the name of another. 5 


Tax plaintiff sued for confirmation of her 
Bs, . e é ri 
ssesgion £n the property in dispute on ane 


allegation that the property was purcha®™ 
by Sher from her hushand, not howeer in 
her own name, but in that of the defendant, 
special appellant, who has-lately caused hit 
name to be registered in the Collectorate. 


The plaintiff must either rest her case 
upor*the plea that the purchase from he: 
husband was bond fide, which must be prover 
before any decree is given to her, or abid 
by the result of the admission made by he 
pleader before*the Court of first instanc 
to the effect thit the sule was simply a bena 
mee transaction to defeat creditors. 


The wording of the plaint’may be doubt 


‘ful ag to the nature of the sale from he 


husband pleaded by -the plaintiff, but th 
subsequent admission o% her pleader remove 
all doubts and sows that she is-sot pr 
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pared to prove any real purchase from her 
hueband. 


It is true the plaintiff alleges herself to be 
in possession, and thet the Lower Appellate 
Court has found that fact for her, but ac- 
cording to the ‘view we take of her case, 
this fact cannotevail her. 

The Lower Appellate, Court agrees with 
the plaintiff with regard to’ the fraudulent 
nature of the traitsfer, but Gefuses to act 
according to a series of precedents regard- 
ing such transactions, simply upon the 
ground that fraud in the plaintiff presup- 
poses equal fraud in the defendant, 

. With reference, however, to. an uninter-: 
rupted course of decisions passed upon the 
point now before us (see pages 92 and 221 
of Volume TII of Sugherland’s Weekly Re- 
porter j, we feel no Roeser | in holding that, 
in this case, plaintiff is not entitled to obtain 
any relief from Courts of justice, and her 
case must, therefore, be dismissed with costs.’ 

We accordingly reverse with costs the 
order, of the Lower Appellate Court, and 
decreeing this special appeal with costs, up- 
hold the decree of the first Court. 

A 


The 27th March 1866. 
Present: 


. Jackson and G. s. Campbell, 
Judges 


The Hon’ble L. S 


Judgment of Appellate Court (Rea- 


sons of). | “ 


Case No. 1776 of 1865. 


am 


Spectal Appeal from a decision passed by 
the Judge of Dinagepore, dated the 26th 
. April 1865, affirming a decision passed 
by the Principal Sudder Ameen of, that 
District, dated the 30th April 1864. 


Shamee Mahomed (one of the Defendants) 
Appellants. 


°. eVETSUS 


Prodhan Palee and others (Plaintiffs) and 
l others (Defendants) Respondents. 


Mr. W. M. Bourke and Baboo Bungshee- 
~ dhur Sein for Appellant, 


| Coart below him. 


Moulvie Syud Murhumut Hossein fot - 


Respondents. 
5 


#t is nota ground for reversing, in special appeal, 
the judgment of a lower Appellate Court, that auch ‘y ourt, 
in confirming the decision of the Lower Gourt an facts, 
has not set forth the reasons for its decision. Nor is the 
insufficiency of additiona) reasons where such are given, 
a ground for either reversing the jugdment of the lower 
Appellate Court or ordering a new trial. 

‘Taz ground taken by the special appel: 
lant is that the Judge, in confirming the 
judgment of the Court of first instance, has 
not set forth his reasons with that particu- 
larity which the Procedure Code requires, 
that he has omitted to potice certain matters 
of fact, such as registration aud long posses- i 
sion, which ought to have ‘mater ially in- 
fluenced his judgment, and that the reasons 
he has assigned for his decision are wak 
and inconclusive. 

In this way it is contended there „is 
evident on the face of the decision a defect 
in investigation which has produced error in 
the judgment upon the merits, and the special ` 
appellant is therefore entitled to a new trial. 

, Mr. Bourke referred as to cases at p.p. 
6 and 381 Marshall, which he urged were 
in point. 

We find that the sage adjudicated upon 
one issue of fact, which, it is admitted, was 
the oue material issue iii the case, and that 
in that point he adopted fully the conclusion 
and, apparently, the reasoning of the Prin- 
cipal Sudder Ameen, In such, a case, he 
was not, we think, bound under Section 359 
of the Code of Civil Procedure, or upon any” 
general, principle, to set out the reasons for 
his decision with the same fulness as if he 
was deciding the case’in the Court of first 


instance, or as if he was reversing the judg- 


ment below. He has indeed supplied some 
additional reasons which seem to have oc- 
eurred to his own mind, and which do not 
appear to strengthen the judgment of the 
But the insufficiency of 
these additional reasons, or the absence of 
any, would not in such a case justify us in 
special appeal, either in reversing the judg- 
ment or in ordering a new trial. 

The cases cited do not appear to us to be 
in poiat. In one of them, the Judge below 
had, upon a statement of.a particular fact 
directly at variance with the record, held 


‘enquiry as to a material point unnecessary 


or inadmissible. 
The other was a case where the Lower 


-Appellate Court had reversed the judgment 


of the-Court of first instance. 
‘The special -appeal i is dismissed with-coste., 
° e 


ei 
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The 27th March 1866. 


Present: Fy 


The Hon’bleW. S. Seton-Karr and Shum- : 
bhoo Nauth.Pundit, Judges. 


Suit by decree-hoider — Default to 
produce witnesses. 


Case No. 3551 of 1865. 


Special Appeal "from a decision passed by 
Mr. R. J. Richardson, Judge of Zillah 
Behar, dated 30th August 1865, affirm- 
ing a decision of Baboo Gungas Churn 
Shome, Principal Sudder Ameen of that 
District, dated 9th January 1865. 


Ramaunghonarain (one of the Defendants) 
Appellant, 


versus 


Bessin Laul (Plaintiff) Respondent. 


° Messrs. R. E. Twidale and C. "Gregory, and 
Baboo Mohesh Chunder Chowdry for 
Appellant. 


Baboos Kishen Succa Mookerjee, Nilma- 
dhub Bose, and Obhoy Churn Bose for 
Respondents. ` 


In a suit brought by a decœe-holder to establish that 
certain property belonged to his debtor who alleged that 
she had parted with the same to her two daughters, one 
of the daughters ‘having died during the pendency of 
the suit, her husband who claimed as her heir was op- 
‘posed both by the debtor and her surviving daughter. 
Hro that the Lower Court had not sufficiently consi- 
dered this change of circumstances, and- was wroug in 
considering the default of the surviving sister to produce 
her witnegses as the default of the husband of the de- 
ceased sister. Case remanded for a complete trial, 


Ir appears that, when plaintiff asked for 
the property in dispute to be sold as that of 
his debtor, the two daughters of the latter 
intervened, pleading’ that it was made over 
to them by their mother the said debtor 
long before the decree, and that they were in 
possession of the property. These objec- 
tions being allowed in the execution case, 
the plaintiff has brought this action to prove 
that*the property was th%t of his debtor, and 


parties. 


not that of her two daughters. While the 
case was proceeding below, one of the two 
daughters, the wife of the special appellant 


fin Case No. 8551 of 18665, died, and! the 


special appellant claims to be her heir. 
While this woman was alive, i€ was the in- 


. terest of her sister the, appellant in the other: 


case (No. 18 of 1866) to agsist her sister ; 
and whether thé defence set up by these 
two. daughters was g bond fide claim, or a 
mere deyice óf the debtor to protect her pro- 
perty, it was the intérest of the debtor also to 
support both her daughters. The death of one 
of these daughters has brought on a com- 
plete change in the conduct of these two 
The mother, who had not appeared 
before tp oppose the defence of her two 
daughters, felt it her duty sto interpose and 
raise objections to the claim of the husband 
of the ‘daughter deceased, and it became the 
interest ofthe other daughter not to‘ assist 
the husband of her sister deceaged, as she 
might, in case of her deceased sister’s' claim 
being disproved, be entitled to succeed to 
the whole, either under any gift alleged to 
have been made to her sister and herself 
with the right of survivorship, or only to 
her, or as heir to her mother after her ‘death. 
It appears that the deceased sister had re- 
lied on the evidence to be produced by her 
sister, but after her death the special appel- 
lant, perceiving the change that had natural- 
ly crept into the tactics of the sister, and the 
mother, petitioned the Court of first in- 
stanée to be allowed to produce inmlependent 
evidence. This request was never granted, 
although we are told the prayer was more 
thea@nce repfated by the widower. 


The Courts below overlooking this change% 


arising from the fact of the death of one of 
the two daughters, a fact patent on the re- 
cord, have treated the neglect ofthe surviv- 
ing sister as the neglect of the special appel- 
lant, while the neglect of the other party may 
have been a voluntary act from interested 
motives in which this special appellant can- 
not participate. 


We remand the case to the Court of first 
instance, first to -try whether, for property 
alleged to have bétn ‘absolutely granted by 
the mother of thè deceased wife of the 
special appellant to the said wife, he or his 
mother-in-law is the heir of the, deceased 
sister. Only in case of js being ablé to es- 
tablish his rights as such,\ghould he be al- 
lowed to carry on the case as the reprgsenta- 
tive of his deceased wife. ‘The mother or the 
surviving sister, whoever of these two suc- 
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4 
ceeds in establishing herself to be the heir of 
the deceased; if willing, should -be allowed to 
represent the deceased, The Court should 
also enquire whether the mother had exe- 











The 28th March 1866. 
Present: 


The Hon’ble C. B. Trevor and 






cuted any Uğjanamah or Uttanamahs to 
her daughters, and if so, what were its or 
their contents‘nd conditions, and whether 
any possession was passed or was intended 
passed from the date of such deed or 


to be 
deeds, 


It should, in construjng the meaning of 
any deed or deeds that it may find proved 


to have been executed by the mother, look 
to the fact of change of possession, as well as 
to thé power of the mother to execute such 
a deed or deeds, as well as to the necessity 
for such an execution. It should, even it 
the possession be found to have been re- 
tained by the mether, einvestigate’ whether 
it was possession held by the mother in her 
own behalf, or as trustee for her daughters, 
and the Court should find whether posses- 
sion was fifst made pver to the two daugh- 
ters, whether it was for sany portion of the 
property still held by the other daughter, 
and, as regards the share of the daughter 
deceased, whether possession of it has been 
since resumed by the mother as heir of her 
daughter deceased. The Court is not re- 
quired to give any decree to the plaintiff, 
without being satisfied that there was no 
good and valid gift to the two daughters, or 
that it was one intended to come into opera- 
tion only after the death of the mother, and 
that the mother had all along held posses- 
sion of the property in her own right, 
or that merely permissive possession ‘and 
not possession of right was given over to 
the daughters or so given “tọ defravf me 
mreditors. As the case of the special ap- 


pellant in this case of 1865 is to be remand-- 


ed, we think it proper to remand the case 
of the surviving sister No. 18 of 1866, 
because, as against the decree-holder, she is 
entitled to prove that he has no right to sell 
that which she may succeed in praying to 
have been bond fide acquired by her from 
her mother before the attachment made by 
the plaintiff. It follows that the Court of 
first instance would not be precluded from 
giving a decree. .to the plaintiff if, from the 
facts of theease,it'is satisfied that the alle- 
gation of transfer to the ‘daughters was 
altogether a false plea set up in fraud of the 
said deareé-holder. In looking at the case 
in this light,’the fo should investigate 
whether the debtér had,kept to herself any 
other froperty available to the decree-hold- 
er and sufficient to pay his dues, 











F. A. Glover, Judges. 


Ejectment (under action of Court)— 
Presumption of its being real and 
bona fide. i 

Case No. 3628 of 1865. 


Special Appeal from a decision passed by 
the 2nd Principal Sudder Ameen of the 
Twenty-four Pergunnahs, dated the 11th 
September 1865, reversing a decision 
passed by the Mognsiff' of that District, 
dated the 16th May 1865, 


Shaikh Budurooddeen and others (Plaintiffs) 
2 Appellants, 


versus 
Haneef Mullick (Defendant) Respondent, 


Baboo Woopendur Chunder Bose for 
Appellants. 


Baboo Kalee Kishen Sein for Respondent. 


e An ejectment alleged to have taken place under direct 
‘action of Court, and supported by documents issued by 
and filed in the Court, must be presumed to have been real 
and bond fide until the party ejected proves that all these 
proceedings were fictitious, and that he never lost pos- 
session of the land, but still holds it, ; 

THIs was a suit to recover possession of 
a jote consisting of 16 beegahs 12 cottahs, 
by reversal of a decree of the Criminal Court 
awarding possession to the defendant. The 
plaintiff's allegation js that the defendant 
was ejected by the zemindar under an Act 
X' of 4859 decree in 1269 B. S., and that 
he (Plaintif) then got a pottah from the 
proprietor dated the 5th Srabun 1269 B. S. 

The defendant pleaded that, after the 
expiry of his first lease, the zemindar gave 
him a fresh pottah dated 9th Jeyt 1269, 
and that he has all along been in possession 
of the land. 

The first Court decreed in plaintiff’s favor, 
holding his pottah to be genuine. 

But on appeal the Principal Sudder 
Ameen considered that there had heen po real 
ejectment of the defendant under the decree, 
that his pottah of Jeyt 1269 was valid, whilst 
that of the plaintiff was palpably false. 

The plaintiff now appeals, specially urging 
(1) that no“fotice has been taken of the 
evidence of several witnesses adduced by 
him to prove his case; and (2) that the 
Principal Sudder Ameen bas decided against 
Special appellant by inference only, without 

going into the evidence, which proved the 


* 


ejectment of the specidl respondent from the 
land. Py 7 atn 


t 
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We think that there must be a remand. The 28th March 1866, 

No notice has been taken of the evidence ` Present: 

adduced by the special appellint to prove ; , 

his lease, he reason enema being that The Hon'ble C. ei and F, A, Glover, 

the Principal’Sudder Ameen had already udges. . 

inferred from the circumstances of the case 

that the special respondent had never really 

been ejected. We do not undersiand on 

what evidence he came to that conclusion, 

for the documents on the record tend to 

show the direct contrary, and the only 

ground for the Principal Sudder Ameen’s 

Opinion is not supported by the facts of 

the case. The evidencgin sipport of the 

ejectment is distinct. There is the decree 

ordering it, theré is the return of the Nazir 

certifying that special respondent had been 

ejected, and there is the receipt of the decree- 

holder himself acknowledging that he had 

recovered possession. Nothing could be 

prima facie clearer than this, but the Prin- 

cipal Sudder Ameen has held all these to 

be mere “paper transactions,” because the 

zemindar afterwards recovered rent from 

the special respondent, which cireumstancé 

shewed that hè was still in possession, and 

that he had never been ejected. Now, the 

ejectment is certified to have taken place 

in 1259 B. S., and the suit was for rent 

due in thé year 1258 B. S., a circumstance 

which at once disposes of the Principal 

Sudder Ameen’s argument. 


As the ejectment is alleged to have taken 
place under direct action of Court, and is 
supported by documents issued by ande filed 
in the Court, it must be presumed, *until 
the contrary be shewn, that the ejectment 
was real and bond fide, and it is for the 
special respondent to prove, that all these 
proceedings were fictitious, that he never 
lost possession of the land, but holds it 
still under his second pottah. The rent 
decree does not benefit him, as it was for 
an arrear that accrued before the alleged 
ejectment. 


If the special respondent be able to 
prove the fictitious nature of the ejectment 
proceedings, the case of the plaintiff will 
fall, for his adversary will then be holding 
under a prior lease from the owner of the 
land, and will have the supertor title. If, 
on the contrary, the ejectment be established, 
the Principal Sudder Ameen will consider 
the evidence adduced by the special ap- 
pellant in support of his pottah, and, after 
taking such evidence,as both parties may be 
able to produce, pas such orders as may 
seent just'and proper. $ 


Estoppel. , 


Case No. 3421 of 1865. 


‘Special Appealefroh a déision passed by 
the Principal Sudder Ameen of Chit- 
tagong, dated th® 6th September 1865, 
affirming a decision passed by the Moon- 
sif of that District, dated the 29th 
December 1864, 


Dinonessa Ahalya (Plaintiff) Appellant, 
VETSUS 


Asgur Ali and others (Defendants) 
ae Respondents? 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Appellant. 


Mr. R. E. Twidale md Baboo ‘Kishen 
*Sucea Mookerjee for Respondents. ° 

A, the defendant in the present’cace in which a vendee 
from B is plaintiff, is not estopped as to such vendee 
by anything that may have occurred in another case in 
which a third party was plaintiff and A and B wera 
co-defendants, but is quite competent to question the 
title of B. 

PLamntier, special appellant, Dinonessa, 
sues to recover certain lands, on the allega- 
tion that Noor Banco and Amzad Ali 
formerly held them ; that in 1211 Mughee, 
Amzad Ali sold half to plaintiff, and -that she 
remained in possession till 1214, when she 
was ‘dispossessed by the defendait Asgur 
Ali *and Dewan Bibee. These parties 
claim the property as having belonged to 
thow*@acegtorHooscoin Ali, and they more- 
over allege that, during their minority, Amzad" 
Ali took possession of the property under a 
deed executed by their mother, and that, 
after they had reached majority, they sued 
for and acquired possession of it in 1211 
Mughee, a few days previous to the alleged 
sale to-the plaintif. Asgur Ali, it may be 
observed, obtained possession of his 10 
annas, and Amzad Ali gave a Farkhuttee 
to Dewan Bibee for her 6 annas. 

The Lower Courts dismissed the plaintiff's 
claim. . ae 

Plaintiff now appeals, speeiall} urging Lst, 
that, as in a suit in which a third party was 
plaintiff, and Asgur Ali was one of the co- 
defendants, and Ainzad¥Ali wag another co- 
defendant, the deed of salè 4y Amzad Ali was 
not denied by the defendant Asgur Ali, it is 
not competent to him in the present case be- 
tween a vendor from Amzad Ali and himself 
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to question the instrument which he did not 
question in ‘that suit; and 2nd, that the 
Lower Courts should not have looked at a 
copy of the release to Dewan Bibee until 
defendant had satisfactorily accounted for the 
absence of the original, 

It is quite lear that the defendant in the 
present case, in which a vendee from 
Amzad Ali is plaintiff, gs npt estopped by 
anything that may have occurred in a case 
in which a third party'was plaintiff, 
and Amząd Ali and himself were co-de- 
fendants; that consequently he was quite 
competent in the present case to ques- 
tion the title of plaintiffs vendor, Amzad 
Ali. As to the second point, the copy, we 
note, was not objected to in the Court of 
first instance, and th¥refore, though, i¢ would 
have been mores corræt had the Court re- 
quired the filing of the .original, we see no 
sufficient reason to interferé in special appeal, 
but reject the application with costs. 


ry —— 


The 29th March, 1866. 
Present: 


The Honb’le H. V. Bayley and 
Shumboonath Pundit, Judges. 


Splitting of Cause of Action—Section 
7 Act VIII of 1859. 


Case No. 369 of 1865. 


Regular ‘Appeal from a decision passed by 
the Judge of Midnapore, dated the 46th 
August, 1865, ° 


Mothoor Mohun Mundul and others 
(Plaintiffs) Appellees, ~ 
‘versus 
Khemunkuree Dossee and others 

(Defendants) Respondents. 


Baboos Onookool Chunder Mookerjee, Dwar- 
kanath Mitter, and Hem Chunder Baner- 
jee for Appellants, : 


Mr. R. T. Allan and Baboo Ashootosh 
Dhur for Respondents. 


Section-7 Act VIII of 1859 requires that, if all rizhis 
arising out of the same cause of action are not sued for 
together, the portion abandonedecannot be separately 
sued for afterwards; but it does not enact a similar 
péetalty’for all rights under the same or similar titles, 
the right to sue for which may require different issues 
to be tried, and may arise under different dates and 
different gauses of actiong ard the defendants as to 
which different eproperyJs may be either only one 
party or different partig altogether. 


Tue, plaintiff in this ease sues in his own 
rights, and-also as the heir to the estate of 
his deceased uncle Buloram. 
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He sues for this double share out of the 
property of which a share was decreed to 
Ram Doolal and Ram .Gopal, the sons of 
Becharam his brother, viz. out of the 
property standing in the name ‘of Mokoond- 
ram (the deceased son of the plaintiff), the 
husband of Khemunkuree defendant. This 
property the said Khemunkuree had claimed 
in the case of Becharam’s:gons, as her hus- 
band’s self-acquired, but, by the decision 
iu that case, it was pronounced to be a por- 
tion of the joint family pfoperty. A share 
of this was not, however, decreed to Buloram, 
as he had not sued for it. 

In the present case, plaintiff, as regards 
his own rights, sues for hts 4-annas share 
in four vjllages ; but, as regards the 8-annas 
share of Buloram, for only three villages 
out of the four standing in the name of 
Mokoond. It appears that one of these 
four villages was originally in the name of 
some member of the joint family, and had 
been afterwards transferred in the name of 
Mokoond by a conveyance; anda share of 
it being alleged by Buloram to have been in 
his possession until he was dispossessed, he 
had sued for his 8-annas share of this village, 


,| and recovered a decree for it. 


When Becharam’s sons sued, they treated . 
all the four villages as of one class. ¥ 

The present plaintiff also sued for his 
double share out of the property standing in 
Becharam’s name, and which his sons now 
claim to be his self-acquisition. Though 
a share of these properties was not claimed 
by Byloram, yet they were virtually decided 
by the decisions passed in the case of 
Buloram and of Bechatam’s sons to be joint 
property, and not any exclusive acquisition 
of Becharam. o 

The Zillah Judge, in his present decision, 
recites that Buloram had claimed also lands 
standing in the name of Becharam. It is 
admitted that he did not sue for the share 
of the four villages standing in the name of 
Becharam now in dispute, but if was not 
shewn to us that, among the property sued 
for by Buloram, any was standing in the 
name of Becharam, 

As far as plaintiff’s own rights are con- 
cerned, we gee no reason why he should 
not obtain a decree to the extent of his one- 
fourth share. 

The defendants Ram Doolal and Ram 
Gopal cannot repudiate the effect of the 
former decisions pronounced in their pre- 
sence ; and if those decisions did not bind 
„any other property than the lands „then, in 
dispute, it is clear tley have not succeded 
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in this case to establish that, out: of the pro- 
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We observe that Buloram had ‘never obtain- 


perties now in dispute, those standing in| ed possession of these, and accordingly he 


the name of their father were his self-ac- 
quisitions. 

Moreover, we hold that Section 2 of Act 
VIII of 1859 does not bar this portion of: 
the plaintiffs claim. 

The sons of Becharam had claimed the pro- 
p ty standing in the name of the son of the 
plaintiff as property joint between them and 
the plaintiff, excluding Buloram from any 
participation ; buf the “decision of the High 
Court was that the property was joint. 
The Court, it is true, on findifig that it had 
given a decree for 8 annas of 2 portion of 
this property to“Buloram, without his having 
sued for it, withdrew the order so passed in 
favor of Buloram, yet it did not, by the order 
it passed, to the effect that the sons of 
Becharam should hold half, and the present 
plaintiff the other half of it, ‘ever mean to 
decide against their former decree that the 
said property was joint between the aforesaid 
parties and the plaintiff, but not joint be- 
tween all these and Buloram. 

The statement of the plaintiff regarding’ 
the property standing in the name of‘his son, 
as recorded in his answer to the plaint of 
Buloram’s sons, cannot, we think, be a 
bar to thé suit, since the High Court has 
decided that that property is joint, and there 
is nothing in the answers of the plaintiff 
to both the former cases, orin- the present 
plaint as regards the propérty standing in 
the name of Bechar am, which can preclude 
him from suing for a share of it ‘in thig case, 
on the ground of the same .being a part of 
the joint family property, 

Iu respect to the claim of the plaintiff as 
heir of Buloram, we hold that the plaintiff 
is not barred by Section 7 of Act VIII of 
1859. i 

This claim of Buloram was based upon 
this right of action, that from all that he 
possessed as his share of the ancestral proper- 
ty alleged to be joint between him and his 
brother; Gireedhur, and generally standing 
in the name of the said Gireedhur (the father“ 
of the present plaintiff, Mothoor, and his 
brother Becharam), he (Buloram) was dis- 
possessed conjointly by Mothoor, the present 
plaintiff, and the sons of Becharam, on a 
particular date by a particular means, viz., 
the effect of an alleged private partition, 
which was held to be invalid. 

The property standing from the time of 
purchase in the name of Mokoond, and that 
standing in the name of Becharam, were 
nevér admitted to be joint family property. | 


was never dispossessed from them, though 


| he might have been kept out of possession 


of his share of them. ` : 

In order to sue for these, Buloram had to 
claim them from bis co-sharers as joint 
property, and, ong being refused by his 
opponents a paréicipåtion ia them, he might 
take his cause of action from the time of 
such a refusal, and®then sue in Court to 
prove that these properties were neither 
self-acquired, nor, as regards only a portion, 
joint between the other co-sharers besides 
the said Buloram, but that they were part 
of the common joint family property in 
which he was entitled to share. For these 
Buloram. must have ued on his title of 
joint partnership, afd had’to disprove three 
different claims, while, for those he had sued 
for, he really sued only on his title of pre- 
vious possession, which he had acquired as 
a member of the joint family. 
~ When the sons ‘of Becharam sued for a 
share of the property held in the name of 
Mokoond, Buloram might fairly avoid com- 
plicating, if not misjoining, his own case, 
by asking also for a share of that property ; 
nor was he bound to sue for it along with 
his former suit, as well as to sue for his 
share of the property standing in the name 
of Becharan, ifhis right to these were based, 
as ‘we think, upon different causes of action, 
or eyen if he then believed that these two 
properties actually belonged to the persons 
in whose names they respectively stood. It 
cannot be said that, if he did not then sue, 
he abandoned ehis claim for them, though it 

fonlp after his instituting his former 
case that these properties were found an 
pronofinced to be a part of the joint family 
estate. 

It appears to us, then, on all the facts of 
this case, that it is not one to which Section 
7 Act VIIL of 1859 should be applied. 
In the present suit, in order.to decide the 
plaintiff’s claim, it is true it will be necessary 
to decide the same questions of fact regard- 
ing rights arising from a joint partnership, 
as was found ‘ needssary in the former case 
of Buloram. It @annot be said that'Bulo- 
ram’s former suit, on his ‘ground of dispos- 
session, could not have been decided without 
any reference to the title under, which he 
alleged to have held fgssession wilich he 
complained he had lost, ® the Court decid- 
ing it might have confined itself to the 
enquiry of ‘the fact whether he had peacefully 
held possession or not ; and the proof of the 
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fact of that possession would have been 
quite sufficient to shew, primd facie, that the 
title under which he so held before was of 
joint partnership rights. Buloram’s claim 
for the two.items now in dispute would not, 
if it had been brought before, together with 
his former suit,’ have rested on the ground 
of possession and dispyssession, and could 
not have been deeded Qithput looking to 
the alleged right under which possession 
may have been withhetd from him, As 
regards these properties, the issue would 
have been whether the properties in dispute 
were or were not the exclusive properties of 
those in whose names they respectively 
stood, or joint between only some of the 
members of the family, or joint in réspect to 
all. No such joa were require to be 
tried in Buloranfs forfher case, and it was 
no fault of his that his case was tried .with 
that of Becharam’s sons, in which two of 
these issues arose, for one out of the two 
items of properties now in dispute,—that is, 
that property which sfood in the name of 
Mokoond. Further, it is no fault of the 
present plaintiff or Buloram, and conse- 
quently no reason for applying Section 7; 
if Buloram’s case, owing to the defendants 
in it denying his right of joint partnership, 
was tried. upon the general grounds of such 
proprietorship. z 

Section 7 of Act VIIL of 1859 requires 
that, if-all rights arising out ofthe same 
cause of action are not sued for together, 
the portion abandoned cannot be separately 
sued for afterwards, but does not enact 
similar penalty for all rights under the same 
or similar titles, the right to gue for ach 
may arise under different dates and causeves 
‘action, andy the defendants as to which 
different properties may be either onl one 
party or different parties altogether. 

It is to be observed, moreover, that for the 
property for which Buloram was then suing 
his action was joint against the present 
plaintiff and Becharam’s sons, white: his 
right of action for these two items now 
claimed could only be against Becharam’s 
sons for one item of property, and against 
the son of the, present plaintiff for the- 
other, but for both of which these two sets 
of defendant& coild in no way jointly or on 
like grounds be answerable. A good cri- 
terion for finding whether the action brought 
by Bulotam apd the ffresent claim through- 
him are both fou&ded on the same cause 
of actign is to see if any plea of limitation 
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for by Bulloram from any one particular 


day or from different. dates, for each item 
according to the respective dates of each 
s®parate cause of action. 

Two cases have however" been cited 
against, and one only for, the plaintiff. The 
case of Shum-soonessa, vs. Buzzul Ruheem, 
No. 256 of 1862 dated the.18th February 
1863, reported in page 286 of Marshall’s 
Reports, supports our view. The real prin- 
ciple decided by the Court in that case is that ' 
the second action for restofation of a Com- 
pany’s paper entrusted to her husband by the 
plaintiff on a Uifferent date from those on 
which she had made over-other Company’s 
papers for which she had sue@ before and ob- 
tained a decree, was not barred by the institu- 
tion of the first case, though the plaintiff, it is 
clear, had a knowledge of the existence of this 
paper before’she brought her first action, and f 
the Court adds, “ nor do we think that, under 
“ the circumstances of the case, plaintiff may 
“ not fairly plead that she has a distinct and 
“separate cause of action for the recovery 
‘Sof this piece of paper made over to the 
t defendant on a particular date.” 

It is true that the Judges state “ that the 
“ plaintiff could not have been actuated by 
“ any fraudulent or dishonest motive in omit- 
“ting this portion of her claim ftom her 
“ former suit,” but she might still have been 
debarred from suing in the second case if 
the law prevented any such case being 
brought. When‘ again at the .end, the’ 
Judges record “ that, considering that the 
“ actign is founded on the alleged frandulent 
“ misappropriation by the defendant of the 
“ property given to him in trust, we think 
“it extremely desirable that the case should 
“ go to trial on its merits,’ they did not 
mean to say that the subsequent action is 
not barred by the former suit, because the 
subsequent suitis brought on an allegation of 
fraud, because, if the subsequent action was 
barred under the law, no allegation of fraud 
could protect the plaintiff. There can be 
no doubt regarding what the Judges meant 


‘on this point, because, immediately after 


thé passage quoted above, they add “ if the 
law allows ¢his as we hold it to do.” The 
subsequent case would therefore have been 
allowed even’ if the right of action had not 
been based on an allegation of fraud, for 
if the law allowed this second case to be 
instituted, because of its having a different 
cause of action from that or those‘in the 
former case, the case» would proceed upon 


was required to be counted’ for the claim |' that sanction of the law, and not upon: ang 
of properties sued for and those not sued | ‘allegation of fraud of the defendant” In*the: 
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special appeal No. 2431 of 1864, dated 2nd f 


February 1865, reported in page 148 of 
the Civil Rulings of Vol. IX Sutherland 
Weekly Reporter, it is clear that the de- 
fence of the defendant, who was in special 
appeal for want of legal authority of the 
High Court to find facts’ considered to be 
one and the same defendant in both the 
cases, was one and the same in both the 
suits, and so there was not any ground to 
plead in this sybsequent case, what is 
pleaded in the present suit, that the defend- 
ants, in the subsequent suig are different 
from the defendants in the former case. 
The same -remarks apply to case No. 21 of 
1865, dated 16th May 1865, reported in page 
25 of the Civil Rulings of Vol. IIT of Suther- 
land’s Weekly Reporter. 


Neither in the former case, nor in the 
present case, any limitation is pleaded.“ 


In fact, the real causeof action for these 
two items of properties now in dispute to 
the said Buloram or any person claiming 
through him may not improperly be said 
to arise on it being decided in the former 
suits that all the properties standing in the 
name of Mukoond (the son of the present 
plaintifflyand in the name of Becharam, 
were part of the joint estate of the family, 
and not the exclusive property of those iu 
whose names they stood. Even if it be sup- 
posed that the decisions in the former cases 
could not affect the property standing in 
the name of Becharam, this would ko no 
ground for applying Section 7 to the pre- 
sent claim for this property, though it 
would shew that, even for the two items 
now in dispute, there were separate causes 
of action, and that whether separate or one 
in covery case, a cause quite different from 
that which Buloram had for the properties 
he had sued for, and that it is necessary 
in this case to try de novo, whether the 
property standing in the name of Becha- 
ram was joint property common to the 
family, “like the property standing in the 
name of Mukoond. : 

It is clear that in this case the sons of 
Becharam have failed to prove that the 
property standing in the name of their 
father was his self-acquisition. 


Ona full consideration of all the facts 


of the case, and after hearing at length the | 


arguments of Counsel on both sides, we 


» . ns 
cannot come to the same conclusion as the 


Judge has done. ° 
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en cara, 


We would therefore decree with costs 
of all the Courts the entire claim of the 
plaintiff, both for his own share as well 
as for his rights as heir to Buloram. No 
costs are to be allowed to the plaintiff for that 
‘portion of the property which was decreed 
below, and against which no objection was 
taken before us by fre defendants, respond- 
ents. ° 


The 29th March, 1866, 
Present: 


The Hæhible H. V. Bayley and Shumboo- 
-nath Pundit, Judges. 


Onus probandi—Collection of rent di- 
rect from tenant in possessioņp— 
Admission or rejection of docu- 


ments. 
Case No. 2194 of 1865. 


Special Appeal from a decision passed by 
Mr, H. 8. Thompson, Principal Sudder 
Ameen of Backergunge, dated the 15th 
May 1865, reversing a decision passed 
by Moulvie Sumeerooddeen Ahmed Khan, 
Moonsiff of that district, dated the 19th 


September 1364. 
Raj Chunder Roy Chowdhry and others 
(Plaintiffs) Appellants, 


versus 


Shaikh Abbas and others (Defendants) 
Respondents. 


Baboo Romesde Chunder Mitter for 
Appellants., . 


Baboos Chunder Madhub Ghose and Shib 
Chunder a catia, Respondeits. 
Whether a ‘defendant admits the existenca of the 


superior tcnure of a plaintiff over the whole or only 
a part of the under-tenure under which the defendant 
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pleads to hold under tha tenure of the plaintiff, and 
whether the defendant pleads the existence over a part 
of his own under-tenure of tenures independent of the 
plaintiff’s under-tenure but within the same talook in 
which the tenure of the plaintiff is situated, the onus 
is on the defendangé to prove that he has collected rent 
direct from the ryot in possesgion. 


A Civil Court is fot boul to almit or reject docu- 
ments because they have been admitted or rejected by 
a Revenue Court. e 


In this case, whether the defendants 
admit the existence of the superior tenure of 
the plaintiff as extending over the entire 
portion of the last under-tenure pleaded by 
the defendants, as ig stated before us by the 
special appellant, or only -admit its eXistence 
over a portion of it, as is pleaded by the 
respondent, it is clear that, in either case, 
the onus is upon the defendants. ` The Lower 
Appellate Court has, however, put it upon 
the, plaintiff, special appellant, with regard 
to the proof of the exi8tence of this last 
under-tenure, as well as other tenures plead- 
ed by the defendant, above as well as below 
the under-tenures of the plaintiff. If the 
defendants have any such tenures, quite 
unconnected with the tenure of the special 
appellant, but lying within the same Talook 
within which the plaintiff's tenure is ad- 
mittedly existing, and which gives to the 
defendants, as holders of the last tenure of 
the claim, a right to collect rent direct from 
Jan Mahomed, the tenant in actual pogses- 
sion of the lands in dispute, the orug to 
prove ils existence is equally upon the 
defendants, as it is not Within the power 
sof the plaintiff to prove a negative eon 
their existence, and the disproof of the fact 
will not prejudice anybody but the defend- 
ants. : 


Further, it is clear that the Lower Appel- 
Inte Court has received certain documents 
on behalf of the defendants, simply, on the 
ground of these having been proved and 
admitted by the Revenue Court in the Act 
X. case, to set aside which this action is 
brought in the Civil Cougs by the plaintiff, 
special appellant. . 

The Lower Appellate Court should receive 
and weigh all evidence produced before it 
by both the parties in this case, not simply 
by looking, as it fs done, to the admission 
or rejection of thn by the Revenue Courts ; 
uor should it considers any document ad- 
missible and proved, until it is duly estab- 
lished before its- In like manner, it is not. 


. , 
required to reject any document of any party 
simply upon the ground that it was rejected 
hy the Revenue Court. 


As we apprehend that justice has miscar- 
ried in this case, we remand it to the Lower 
Appellate Court for retrial, with reference 
to the above remarks. : 


The Lower Court of appeal should also 
distinctly find, and record its reasons for the 
finding, whether the plaintiff has succeeded 
or failed in proving his statement that he 
has all along held possession of the lands 
in dispute, by* collecting direct from Jan 
Mahomed and other *ryots, if there are any 
besides the former. ° 


The 29th March 1866. 
Present : 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. ~ 


.` Partition (by one shareholder). 


Case No. 2843 of 1865. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 21st June 
(1865, reversing a decision passwd by the 
Moonsiff of that District, dated the 29th 
April 1864. 


Bujrungee Lal (Plaintiff) Appellant, 
versus 


Sy Velaet Hossein Khan and others 
(Defendants)' Respondents. 


Baboo Anund Gopal *Paleet for Appellant. 


Baboo Kishen Kishore’ Ghose for Govern- 
ment, Respondent. 


c 

Where an estate isnot held in joint tenancy, but in 
separate possession, a butwarah of the whole estate for 
the purpose of apportioning land in proportion to the 
jumma of the shareholders who had severally entered 
into engagements with,Government for their respective 
portions of revenue, cannot be insisted upon by one of 
the proprietors under Section 30 Regulation XIX. 1814, 


Tuns is rather an intricate case, in which 
the appellant’s suit for partition has been 


‘dismissed. The law on the subject seems 


to bear very hardly on persons in the posi- 
tion of the appellant ; but, following various 
decisions of the late Sudder Court, which 
we are not prepared to declare to be wrong, 
we dismiss this appeal with costs. The 
cases specially referred to. are to be found 
in the Sudder Court’s Reports for 1855, page 
264; for 1857, page 1277; and for 1859 qt 
page 1376. oo 7 ee 
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The 29th March 1866. 
Present: 


The Hon'ble H. V. Bayley and Shumboonath |’ 
+ Pundit, Judges. 


Joint property—Suit by purchaser 
from one of several shareholders. 


Case No. 2140 of 1865. 


Special Appeal from a decision passed by 
Moulvee Nazirooddeen Mahomed Khan 
Bahadoor, Principal Sudder’ Ameen of 
Hooghly, dated the 10th May 1865, re- 
versing a decision passed by Baboo Jadub 
Chunder Deb, Moonsiff of Sulkea, dated 
the 30th June, 1864. 


-Muknoo Jan Bibee and others (Defendants) 
f Appellants, i 


versus 


Gholam Ruhman Mollab and others 
(Plaintiffs) Respondents. 


Baboo Gopeenath Mookerjee for Appellants. 


Baboo Tarucknath Sein for Respondents. 


Suit by purchaser from one of several shareholder’ 
of a joint property for the proper share of his vendor. 
The defendant having claimed the whole of the joint 
property as that of his vendor by a private partition, 
and having failed to prove that partition, the Lower Court 
was right in decreeing joint possession to the plaintiff, 
and doclarigs that the defendant, who at the best may 
have purcMsed his vendor’s share, had nothing to do 
with the property decreed to the plaintiff. 

Tue special appellant pleads that the 
plaintiff had no right to sue for any speci- 
fic lands, when there was no butwarah be- 
tween the vendor of the plaintiff and his 
other co-sharers, and that the Court below 
is not right in stating that he, the special 
appellant, had ‘no riglfts in the lands in 
dispute. 

The plaintiff is a purchaser from a certain 
shareholder of a joint property, and sued as 
such for the proper share of his vendor in 
that property. The possession of his vendor 
being joint, he sued for a joint possession, 
but, for the sake of valuing the case, repre- 
sented in His plaint that his suit was for 
that qugntity of lands which, by a division 
of it between all the shareholders, would 
fall to Ais share. 

The decree, as given, is only for such a 
joint possession. . 

The special appellant opposed the claim 
of the plaintiff, on the ground that he had 
pufchased the whole of the property, of 
which a share was claimed by the plaintiff, 
alleging that his (the defendani’s) vendor 
had, by a private p¢rtition, obtained that 
whole as a part of his shąre. 

Tifis private partition was not proved. . 


The purchase of the special appellant 
being thus of the entire property, and he 
having claimed it as that of his vendor by 
a private partition, which was disallowed, 
it was not wrong for the Lewer Appellate 
Court to state that’ he, the defendant, spe- 
cial appellant, had nothing t6 do with the 
property in dispute 

The share Agim by’ ¢he plaintiff being 
of one shareholder out of several joint share- 
holders, even if the defendant, special appel- 
lant, can be supposed to have purchased at 
least a right to the joint possession of the 
share of his vendor in the property the whole 
of which he had wrongly claimed, the share 
of the defendant must necessarily be quite 
separate from that purchased by the plaintiff 
and decreed to him as bdlonging to his wend- 
or. g 7 

-We see no reason to allow the special 
appeal, and reject it with costs. 





——. 


The 30th March 1866. 
Present: 


The Hon'ble C. B. Trevor and F. A. Glo- 
ver, Judges. 
Interest—Sale of judgment-debtor's 
property in furtherance of irregular 

order. 
Case No. 2588 of 1865. 


Special Appeal from a decision pdssed by 
the Officiating Judge of Bhawgulpore, 
dafed the 27th July 1865, modifying a 
dgcision passed by the Principal Sudder 
Ameen of that District, dated the 15th 
D ber 1862. 

Shaikh Oazutool Huq (one of the 

Defendants) Appellant, 


versus 
Phoolun and others (Plaintiffs) Respondents. 


Mr. R. E. Twidale and Baboo Kishen 
Succa Mookerjee Appellant. 


Messrs. R. T. Allan and C. Gregory and 
Baboo Unnoda Pershad Banerjee for 
Respondents. 


Want of notice toe& judgment-debtor is an irregu- 
larity in an order grantiag interest to the decree-holder, 
which vitiates all the processes issped fer the sale of 
the debtor’s property in furtherance of an order so 
irregularly passed, however regularly the processes 
may have been issued, and notwithstanding that know- 
ledge of the intended sale aN been brought home 

d 


a 
` 


to-the debtor by their means, . 

_A DECREE was obtained'by a certain par- 
ty against the plaintiff in this case oa the 
22nd-May 1849, Execution was taken out 
onthe 14th January 1853, and certain pro- 
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perty was attached on the 7th August of the 

same year, and the day of sale, was fixed by 

proclamation for the 5th December. Before 

the sale, the judgment-debtor paying if prin- 

: cipal and interest, ths Sudder Ameen on. the 
8rd of Decémber directed the interest to be 
returned; the cfeditor, through his negligence 
in taking out es not being entitled in 
his opinion to reéeive i e - 

The decree-holder appealed to the Judge 
against the order refusin® to him interest, and 
on the 28rd March 1854, the Judge, without 
calling on the other party to appear, declared 
the decree-holder entitled to interest, and re- 
manded the case to the Sudder Ameen to 
calculate the amount due. It is well here to 
remark that, whilst the appeal was pending, 
and 5 days before. the passing of theJudge’s 
order, viz. on tite 18th March, the’ words 
“struck off” as regards this.case appear in 

.the register book of cases pending in execu- 
tion, with the signature of the Sudder Ameen 
annexed. .! 

Oh the 15th April 1854, the decree-holder 
applied for execution, and on the 19th April 
no fresh attachment having been taken out, 
a proclamation was issued; fixing the 8rd 
July as the day of sale. The property was 

-then sold to realize the interest 210 rupees, 
and was purchased by the defendant in the 
present suit for rupees, 1,320. i 
On the 22nd July 1854, the present plaint- 
iff, the judgment-debtor, petitioned’ the 
‘Sudder Ameen, urging that he had no notice 
of the sale ; he deposited the interest, „and 
prayed that the sale might be set aside. athe 
interest was taken conditionally, and.on 4th 
May 1855, the Principal Sudder Ameen be- 
fore whom the matter then came (the Suter 
Aween’s Office having been intermediately 
abolished) set the sale aside, and on ‘appeal 
to the Judge, his order was confirmed. In 
gpecial appeal to the late Sudder Court, this 
order was reversed on the 16th April 1857, 
the Court being of opinion that the case 
had not been struck off, and the master was 
remanded to the Lower Court. On the 2nd 
June 1858, after remand, the ‘Principal 
Sudder Ameen reversed ‘the sale on the 
ground that no notice of the sale had been 
posted in the village. On appeal the Judge 
on the 5th Augut 1858 reversed that order 
and upheld the sale, an order which; inspecial 
appeal, was confirmed by the late Sudder 
Court on the sie? dead 1858. ` 

Plaintiff then bought the` present suit to 
set aside the sale, and the Judge has given 
him a decree.. The Judge is of opinion that 
the original execution case had been’ struck 
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off by the Principal Sudder Ameen; that it 
consequently was necessary, on bringing it 
again on the file, to issue £ new attachment ; 
that, as this new attachment had. not been 
issued, the sale, whether protlamation had 
been issued or not, was bad and must, there- 
fore, be reversed. He decreed, therefore, the 
reversal of the sale of the property, posses- 
sion of which the purchaser had not acquir- ` 
ed, and he declared the purchaser entitled to 
a refund of his purchase-money with interest 
from the plaintiff. ° 
Defendant now appeals Speciaily, urging 
that the Judgesis in error in holding that a 
new: attachment wds necessary; that the 
Courts have repeatedly held that, on reviving 
execution, if the previous attachment has 
hot explicitly been removed, no new attach- 
ment is necessary; that the order of the 
Sudder Ameen in his register book striking 
the case off the file, after an appeal against 
his order had been preferred to the Judge, 
was a nullity, and the execution case was all 
along alive, and the attachment continuing ; 
that moreover the proclamation of sale is the 


"essential process, and the Judge does not 


find that this was irregularly issued; that 
consequently the sale should be confirmed; or 
-in case the Court is of opinion that the finding 
of the Judge is not sufficiently dsinct for 
his finding as to the legality of proclamation 
of sale,- it should remand the case to the 
Judge for a clear finding,on this point. 

We have heard the pleaders on both sides 
at great length, and after giving every atten-’ 
tion th what has been urged before us, we 
think that it would be difficult to support 
the Judge’s decisio® on the ground on 
which it has been based by him; but on 
other legal grounds that judgment is main- 
tainable, andit in every way does justice 
between the parties. 

The Judge, in the execution case, heard the 
appeal from the order of the Sudder Ameen, 
refusing ‘the decree-holder interest without 
serving notice on the other, as he was legally 
empowered to do under Clause 2, Section 2, 
of Regulation IX of 1831, made applicable 
to his Court by Act VII of 1889, if he: con- 
sidered the order so manifestly unjust and 
contrary to the practice of the Court as 
-clearly to require revision; but on the case 
being remanded to the Sudder Ameen, it was 
incumbent on him to give notice to the otlier 
party before finally adjusting the interest, 
and to have given him thereby an oppor- 
tunity of paying the yeme into Court. In- 
stead of so acting, the "Sudder Ameen passed 
the final order in the absence of the Judg- 
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ment-debtor, and the proclamation of sale 
was issued in furtherance of an order so irre- 
gularly passed, and to realize a sum of the 


demand of which the debtor had no know~ 
ledge before th issue of the processes for sale._ 


Thisirregularity in the original order vitiates, 
we think, all the processes issued with a 
view to bring the property for sale, however 
regularly they may have been issued, and 
notwithstanding that knowledge of the in- 
tended sale may have been brought home to 
the debtors by tlfeir means. The amount 
due to realize which the sale is to be made is 
one of the particulars required’to be given in 
the proclamation of sale by, Clause 2, Section 
8, Regulation VI of 1825, and it is equally 
necessary that the amount due should be 
known to the debfor before the issue of the 
proclamation, so that he may have an oppor- 
tunity of paying the sum, as, considering the 
previous conduct of the debtor, it is pre- 
sumable he would have acted in the present 
case, before his property is advertised. 
Under this view we see no ground for inter- 
fering with the decision of the Judge, buf 
reject this special appeal with costs. 


othe 31st January 1866. 
Present: 


The Hon’ble C. B. Trevor and 
F. A. Glover, Judges. 


Suit for Timber—Tainzas—Equitable 
lien. 9- 


Case No. 266 of 1865. 


Regular Appeal froma decision passed by 
Mr. J. Pitt Kennedy, Recorder of Moul- 
mein, dated the 5th May 1865. 


Ko Kywetnee and others (Plaintiffs) 
Appellants, 


VETSUS 


Ko Koung Bane (Defendant) Respondent. - 


Ar. R. V. Doyne for Appellants. 
Ur, W. Marshall for Respondent. 
Suit laid at Rs. 5,950. 


Suit for value of timber from an alleged fraudulent. 


purchaser, with full knowledge of plaintiff's lien on the 
timber under certain Tainzas or Revenue certificates 


granted by the Conservator of Forests to the owners of 


timber. HreLp that, though the Tainzas were un- 
endorsed, and therefore, by‘the custom of the country, 
did yot entitle the holder te -sell the property they 
represented, they still were a gen which prevented the 






owner from parting with it to third parties, except on 
the understanding that it was so burthened ; and that 
consequently the defendant’s purchase was burthened 
with plaintifi’s previous’ lien and might be brought to 
sale for the same. 

Tuts was a suit to recover Rs. 5,950, the 
selling price of 170 logs of timber alleged 
to have been mortgaged to thé plaintiffs and 
in their possession. 

It appears from. inf recowd (and the fact 
is not denied by those interested) that the 
plaintiffs advanced Re. 4,000 to Shway Att, 
Mah Bwah, Shway Lah, and Shway Thoo, 
ona-Bond under which a lien was given on 
400 logs of timber. ` 

Some months after, 170 logs were, ac- 
cording to the plaintiffs’ statement, made 
over to them by the debtors, they receiving in 
the firste justance the “ Tainzas” or Reve- 
nue certificates grantél by ‘the Conservator 
of Forests, and afterwards the logs them- 
selves. | 

We may mention here, as the fact does 
not appear clearly on the proceedings, that 
these “ Tainzas” or certificates are granted 
to the owners of timber when their logs 
float down the river from the great inland 
forests to a place-within a few miles of Moul- 
mein, named Kodoe. They are then num- 
bered and identified according to the dis- 
tinctive marks used by each- timber dealer 
and impressed on each separate log, and cer- 
tificates are granted by the Assistant Conser- 
vator of Forests stationed at Kodoe for the 
purpose, by which the Government export 
duty, on each log is ascertained and levied. 
No {jmber is allowed to pass down the river to 
Moulmein until these ‘“ Tainzas” are pro- 
perlymade out, and the documents themselves 
ree hee fransferable by endorsement, 
and become, by the custom of the district, 
represtntatives of the timber; so that a 
merchant holding an endorsed “ Tainza’”’ 
is considered the owner of the timber men- 
tioned in it. i 

The plaintiffs go on to say tbat, wishing 
to get*the “'Tainzas ” endorsed, they took 
them to the borrowers, and that a dispute 
ensued regarding their restoration, the ‘end 
of which was that the certificates were torn 
in halves in the-Scuffle. The torn halves 
which the plaintiffs carried off are filed with 

e 


| the record. 


Plaintiffs then sued on their Bond aud 
got a decree, apparently on confession of 
judgment. In rip M the 
170 logs for which they ¥ad originally got 
the certificates, and endeavoured to bring 
them to sale. They were met, however, by 
the present defendant Ko Koung Bane, œ 


190 - Ciril 


aala aama 


THE WEEKLY REPORTER. 


Rulings. [Vol V. 





timber dealer of Moulmein, on the ground 
that he had bought the logs some days pre- 
vious, and -his objection was considered 
valid. The plaintiffs then brought this suit 
to recover the value of the timber from Ko 
Koung Bane, alleging that the sale was a 
fraudulent one*entered into by the purchaser 
with a full oe of the plaintiffs’ 
rights in the 17@Togs if question. 

The defence is that the purchase was a 
bond fide one for value,without notice. 

The Lower Court found (1) that there was 
no mortgage of the timber; (2) that the 
plaintiffs never had possession of the 170 
logs, and that the “ Tainzas” gave them no 
special rights against them; and (3) that, 
although the defendant’s conduct was suspi- 
cious, there was no ‘sufficient proof that the 
purchase was méld fid® and with notice. 

Against this decision the plaintiffs appeal, 
urging that the Recorder has come to a 
wrong conclusion onall these points. We 
proceed, therefore, to consider the evidence 
seriatim. s 

With regard to the Bond, we entirely con- 
cur with the learned Judge of the Court 
below that it is not a mortgage. It is 
merely an acknowledgment of a loan of 
4,000 Rs., with certain covenants for payment 
of principal and interest within a certain 
time. As security for this repayment, it 
gives the lenders an equitable lien on 400 
logs of timber; but it is admitted that the 
170 logsnow in question were not speci- 
fically bound by that covenant. Indeed, 
there is nothing to show that, at the time 
the Bond was executed, the borrowers had 
any timber at all in their pogsession, The 
fair presumption is that they had net, asthe 
debt was incurred for the purpose of making 
advances for timber in the forests, arfd the 
170 logs were not at Kodoe till some months 
afterwards. F 

But be this as it may, there is nothing in 
the Bond, standing by itself, that can operate 
as a mortgage on these particular #imbers, 
and so far we find for the respondent. 

Then as to the “ Tainzas,” had they the 
effect of giving absolute possession of the 
170 logs to the borrowers‘. and, if not that, 
did they give any righis to the parties 
holding them, afd operate as an equitable 
lien on the timber which they represented 
until the appellants’ claims were satisfied ? 

Thé Judge belg# has found as a fact 
that the “ Tainz@s’’ were for a time in the 
appellants’ possession. -We think that the 
evidence, although not so clear as it might 


ps 
examined, is sufficient to prove more than 
this, and that the balance of testimony in- 
clines in favor of the appellants’ story that 
the certificates were made over to them and 
remained in their hands till tHeir interview 
with the borrowers, when the woman Mah 
Bwah snatched them from Kywetnee. But, 
granting that this person had possession of 
the “ Tainzas ” and was improperly deprived 
of them, we do not think that these docu- 
ments gave him any actual possession of the 
timber. They were unetdorsed, and there- 
fore, by the custom of the country, the 
holder could not sell the property they repre- 
sented. ‘They, in short, appear to.us to have 
been merely a security for th® original debt— 
an equitable lien which prevented the owner 
of the timber from parting with it to third 
parties, except on the understanding that 
it was so burthened. There is no question 
of identity in this case. It is clearly found, 
and indeed the fact is not contested, that the 
“ Tainzas ” delivered over to the plaintiffs 
refer to the 170 logs now in suit. 

¢ We entirely discredit the evidence of the 


Chowkeedar as to the giving of actual pos- 


session of the 170 logs to Kywetnee, and 
think that, at the utmost, the appellants, by; 
having possession of the unendorsed “ Tain- 
zas,? only acquired the right f follow 
the 170 logs, on which they had the equitable 
lien, into the hands of a third party. 

We are not called upon to decide whe- 
ther or not this right would have been in 
any way affected had the third party been an 
innocgnt purchaser for value, for, after hear- 
ing the evidence, we are unhesitatingly of 
opinion that the respotident is not entitled 
to that position. Everything is strongly 
against the supposition of his bond fides. 
He told two different and utterly irrecdncile- 
able stories about the way in which the cer- 
tificates became torn. To the Assistant Con- 
servator of Forests he stated, as appears 
from that oficials order granting fresh 
“ Tainzas,” that the appellants had torn the 
papers in endeavoring to snatch them from 
the hands of the owners, and the evidence of 
Moung Quay Golory proves that, when the 
appellants’ claim against these identical 170 
logs was the subject of conversation between 
the borrowers, Koung Bane was present and 
took part in it. It is clear from this that the 
respondent was perfectly and from the first 
aware that the logs were the subject of a 
dispute, and that his vendor’s title to them 
was at the least not clear; and this know- 
ledge, coupled with the fact that mutit 


have been had the parties been properly ' lated certificates only were given to hinf at 
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the time of purchase, was sufficient to put 
“him upon further enquiry. Add, more- 
over, to this that the respondent is related to 
his vendors, that he bought the timber fof 
- much less than its value (which is establish- 
ed by the fact of his selling it at an advance 
of 8 Rupees per log, only a few days after- 
wards), and that the transaction took, place 
four days only before the institution -of the 
appellants’ suit; and we think there can be no 
doubt that the respondent had not only con- 
structive but actufl notice of the appellants’ 
lien on the timber, and ‘risked the ulterior 
consequences of his act in his present anxiety 
to “ make a few rupees.” 

The learned Recorder, although he holds 
the sale to have been “a very fraudulent 
and reprehensible proceeding to all actors in 
it,” acquits the respondent of everything 
but exceeding want of prudence and caution. 
For the reasons above given, we are unable 
to take this view ofthe case. 

We find, therefore, on this appeal that, 
although there was no mortgage of the 170 
timbers in the first instance, the possession 
of the “Tainzas” representing them, subse- 
quently gave the appellants, who are proved 
to have he'd them, an equitable lien on the 
170 logs purchased by the respondent, and 
that the s6spondent, when he bought them, was 
not an innocent purchaser, but had actual 
knowledge that they were so burthened. 

We, therefore, decree the appeal with costs, 
the effect of which order will be to declare 
that the 170 logs of timber, purchased by 
Koung Bane, is burthened with Kywegnee’s 
previous lien, and may be brought to sale for 
the realization of the same. 


The 4th April 1866. 


Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 
Ineffectual attempt to resume a very 


old alleged Lakheraj tenure by an 
Auction-purchaser. ` 


° Case No. 14 of 1864. 


Regular Appeal from a decision passed by 
the Judge of Midnapore dated 8th Octo- 
ber 1863. 


Nobo Lal Khan and others (Defendants) 








Appellants, 
versus 
Maharanee Adheeranee Narain Koonwaree 
(Plogntitf) ‘ 
‘ Respondent. 


. o y 
Rahna Kalee ProsunneWDutt for Appellants. 
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Mr. R. V. Doyne and Baboos Juggadanund 
Mookerjee, Chunder Madhub Ghose, and 
Rajendurnath Bose for Respondent. 


An auction-purchaser was not allowed to resume lands 
held by the defendants, under an alleged Jakheraj title, 
because the defendants showed that an ineffectual at- 
tempt was made in 1793 to resume the grant, and that 
the title had been unchallenged ever since. Possession 
was thus carried back, to a Period anterior to 1790, 

e 


Seton-Karr, 7—Tuts is a somewhat 
peculiar case. The purchaser at auction 
for arrears of revenue, who is the plaintiff, 
sued to resume, some 242+ beegahs of rent- 
free land within Narajole and other villages 
held by the defendants. On the 26th of 
May 1863, the Judge gave the plaintiff, a 
partial decree. On the 8th of October 1863, 
the Judge reviewed his own order, on the 
discovery of new, ewidence, and gave the 
plaintiff a decree for the lands excluded 
from the first decree. On the ease coming 
up in appéal to the, High Court, the plaint- 
iff, under the ruling of the Full “Bench in 
the well known case of Sonatun Ghose, was 
allowed to amend her plaint, which she ac- 
cordingly did by striking out the allegation 
that she brought her suit under Section 30 
of Regulation IL of 1819. This being done, 
and the plaintiff refusing an offer of remand for 
fresh evidence to be taken, the appeal went 
at once to trial on the merits as it stood, and 
there being no evidence to discharge the 
onus laid on, and accepted by, the plaintiff, 
the decision of the Judge in her favor was 
set aside on the 11th of May 1865. Sute- 
quently, a review was applied for 4nd grant- 
ed, én the grounds that the position of an 
auction-purchaser was very different from 
thas®fretrditiary zemindar, that the onus 
did not lie on such a person, and that the 
rulingeof the Full Bench did not apply. 
This being done on the 22nd of December 
1865, the case now comes to trial before us 
on the merits. 

The appellants, who are the defendants ia 
the Lower Court, now take up three legal 
objections to the right of the plaintiff to sue 
at all, before going into the merits. 

First, it is argued that the plaintiff is out 
of Court, because,.she sues ostensibly for 
lands more than 1Q0 beegahs in extent, and 
that, under the ruling of she Pate Sudder 
Court, in the case ôf A. Forbes, Sudder 
Dewanny Reports, 26th of May 1860, page 
592, followed by the High Court insother 
cases, the plaintiff would “be bound to show 
that the defendants were holding under va- 
rious sunnuds or under sunnuds covering 
land less in extent than 100 beegahs. The 
plaintiff, it is admitted, has not attempted to 
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show this, "avd now urges that this onus! years from the date of her purchase. 


cannot be east on her, seeing that the deci- 
sion in review, admitting the case to trial on 
its merits, expressly ruled that the position 
of an auction-purchaser was different from 
that of an ordinary zemindar ; and that the 
ożus, in such cases, would, as before, lie on 
the defendant. _ 1 

This point has Been very fally argued by 
Mr. Doyne, and the pleader for the plaintiff, 
Baboo Juggadhnund on tRe one hand, and by 
the pleader- for the appellant on the other. 
There is, it may be said, some little differ- 
ence between the point urged before the 
Bench which admitted the review, and the 
point now taken. But, seeing that the auc- 
tion-purchaser has been allowed to occupy a 
position: different from that of ofdinary 
zemindars, and to get rid’ of the onus of start- 
ing her case, we think the objection is one 
which cannot be urged with success, at this 
stage. It will be for the defendants to show 
that the sunnud on which they rely covers 
more than 100 beegahs, afd this cannot be 
done without going into the evidence. Con- 
sequently, a3 a bar to the actual prosecution 
of the claim, the objection ceases to have 
weight. 


The second point urged by the defendant 
is that a decision of the Appellate Court, 
dated the 28th of October 1795, setting 
aside that of the Judge of the 6th of January 
1794, has in effect decided that the plaintiff 
is not the person to sue, and that the right 
to resume belongs to Government. We can- 
not look on this decision as conclusive md 
effectual to bar the right of the plaintiff to 
institute this: action, and We al oeei 
second point against the appellant. 

The third ‘point relied on ig that the 
recent judgment of the Privy Council in the 
case of Chundrawallee Debya, reported in 
No. 1, Volume V of the Weekly Reporter, 
bars the plaintiff. We do not think that the 
limitation of 60 years can operate against 
the plaintiff, as a pure question of law, 
whatever effect any possession that might 
be shown for 60 years, might possibly have. 
Their Lordships in that case quote the law 
as follows :—‘* Nor shall qny plea on the 
“ part of the eplaintiff, for the non-prosecu- 
“ tion of bis claim of right during a period of 
“ 60 years after the origin of his alleged cause 
“ of actjon,: be deemed a sufficient 
ground for titking judicial cognizance of any 
“ guit so preferred.” But here the plaintiff 
is an auetion-purchaser ata sale for arrears 
of revenue, and she has not slept over her 
wights for 60 years, but has sued within 12 


Cléarly 
then, she has a right, if not otherwise 
barred, which is not yet shown, to have her 
cleim to resume regularly enquired into. 

These three points being dispesed of, we 
can proceed to consider the merits of the 
ease. The Judge has ruled that the sunnud 
on which the defendant relies, is, a forgery, 
and that it-was ruled to be a forgery by the 
first Court in 1794, although that decision 
is not legally in force, having been set 
aside by the Court of Appeal. 


Oni reference to the decisions of 1794 and 
1795, it appears*howeyer that thé Judge of 
the day formed no such decided opinion as 
to the sunnud relied on being &forgery. The 
defendant, ono Anund Lal Khan, described 
as zemindar of Narnjole, was sued by Nuro 
Huri Chowdhry, who was farmer of a 
tuppa on the part of Government, for re- 
sumption of rent-free lands. The defendant 
then produced three sunnuds, numbered 
respectively, 15161, 18941, and 18942, 
The register was sent for from the Bazi- 
admin-duftur, in which these rent-free lands 
are or should” be entered, and it was seen 
that the last two sunnuds were correctly 
entered there. The first sunnud did not 
correspond in its number, for No. 15161 
in the reyister, related to lands“wn the 
possession of Mokoond Ram Chuckerbutty 
and four others. The former lands were there- 
fore declared to be the right of the farmer 
on the part of Government, and the lands 
covered by the other two sunnuds were con- 
firmed {to the defendant. In appeal, as we 
have seen, the order’ was set aside by the 
Sudder Court, on the simple ground that the 


plaintiff had no right to sue, and that under ' 


Section 12 of Regulation XIX of 1793, the 
Collector, with the permission of the Board 
of Revenue, was the proper person to 
institute the suit, That Section was the law 
in force at that time, though it was after- 
wards rescinded by or exchanged for Section 
30 of Regulation II of 1819. 


The same course was followed by the 
Judge on the present occasion, as was follow- 
ed by the Judge in 1794. The Judge sent 
for the register of these lands and found that 
the sunnuds 48941 and 18942 tallied with 
the entries in the Collectorate books, but 
that the sunnud No. -15161 related not to 
lands in Narajole of 276 beegahs 3 cot- 
tahs in extent, but to a small portion of 


land about 9 beegahs 3 cottahs in Pergun- ` 


nah Suboug. Therefode: the Judge con-, 


‘eluded that the said eunnud was a for gery, 
and inferred that, thoggh filed in 1793 in the 
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Civil Court, it might have been forged some- way, their possession, then,’ may be easily 


time between 1793 and December 1790. 


The originals of these sunnuds are ae - 
rently not forthcoming, but we have sént 
for the records of the case of 1795, and find 
that- sunnud for 276 beegahs 3 cottahs, 
bearing the number not of 15161 but of 
18941, was-really before the Court in that 
case. 


There may have been some confusion in 
the entries in the Bazi-zamin-duftur at the 
time, and it is very probable that the re- 
gisters wene not very accurately kept. But 
there is no ground whatever for the Judge’s 
assertion thag the sunnud on which the 
defendants now rely was found to be a 
forgery more then 60 years ago. “The deci- 
sion of the first Court was set aside in 
appeal, and, after all, it amounted to no more 
than an expression -of opinion that the 
sunnud did not exactly tally with the re- 
gister. 
be made out in the judgment. 

The lands occupied by the defendant, gnd 
now claimed by the plaintiff in this appeal, 
may be fairly taken to have been held under 
color of that sunnud whatever be its valid- 
ity or genuineness. The case has been 
allowegeto go to trial on that assumption, and 
the lands have been treated as those actually 
claimed at the close of the last century. No 
attempt was ever made on the part of the 
Collector or any one else to disturb the pos- 
session of the defendauts, or to re-agitate the 
question. No evidence is now adduced by 
the plaintiff in this action to show that the 
lands which she clajms are ostensibly held 
under different sunouds, or under sunnuds 
less in extent than 100 beegahs. It would 
be quite impossible, at this distance of time, 
to discover whether there had been any po- 
sitive forgery or not. Bat the inferences 
arising from the result of decisions in 1794 
and 1795, and from the defendant’s long and 
unchallenged possession are wholly in the 
defendant’s favor. There is no evidence 
which establishes’ the plaiutiff’s contention 
urged in appeal before us, that, ‘while the 
defendants occupied the position.of zemin- 
dars, they took the opportunity of setting up 
invalid rent-free subordinate «titles for their 
own benefit. The presumption is most 
strong in the favor of the defendants, that 
their predecessors were in possession of the 
very lands now claimed in 1793, when the 
suit was brought by_ the farmer for lands 


_.in this very Narajble, and .this being the 


presumption, which i8 not rebutted in any 
1 


No direct imputation of fraud is to. 


carried back beyond the 1st of Decembei 
1790, without any straining of inferences, o1 
violation of probabilities, 


Evidence on the part ðf the plaintiff tc 
rebut the inferences arising out of the whole 
case on the defendant’s favor, there is li- 
terally none, and. if this state of things, the 
defendants, usder Sectioh 1 Clause 14 ol 
Act XIV of 1859, can maintain the ground 
even against an au€tion-purchaser as having 
held since the Permanent Settlement, whe- 
ther the original grant was valid or not, 


The present ‘plaintiff, moreover, can be in 
no better position on the merits than those 
who in 1793 vainly attempted to resume 
the grant. eer ; 

In tlis view of the case, the decision o; 
the Judge ought to be reversed, anc 
the suit of the plaintiff dismissed with al 
costs. - 

“Macpherson, J.—I agree in thinking thai 
the appellants are entitled to our judgment 
and that the decree of the Lower Cour: 
should be reversed, and the suit of the 
respondent be. dismissed with costs. The 
respondent seeks to resume ‘certain land: 
comprising more than 100 beegahs. She 
proves that she has recently purchaser 
the property at,a sale for arrears of Go 
vernment revenue: but she proves nothing 
else. She simply stands on her right 
as auction-purchaser, and claims to be enti 
tled to resume, unless the appellants car 
shew that the lands have bees held as la 
kiteraj since before the Permanent Settle 
ment. The appellants do show that so lon; 
; can ineffectual attempt was madi 
to resume these lands, when the sunnud nor 
relied on was pleaded. The result of tha 
litigation was that, on appeal, it was in 179: 
decided that, as the quantity of land whick 
it was sought to resume exceeded 100 bee. 
gahs, the right (if any) to resume belongec 
to the Government, and not to the ther 
plaintiff. It has been supposed that by thos 
proceedings the sunnud was found conch 
sively and declared to be a forgery : a refer 
ence to the proceedings, however, sho-v: 
that this is not the case. From that time cu. 
til the present suit was ingtituéed. no furtLer 
attempt was made to resume Looking at 
the whole evidence, the inference I draw is 
that the appellants and those whom they re, 
present have been in „possession under au 
alleged lakheraj title since before the Fer, 
manent Settlement. This inference I may 
legully draw, although there is no dized 
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evidence of . possession prior to the Settle- | 
ment. See Heora Monee Debie, vs. Loke- 
nath Mundul, 2, Weekly Reporter, 135: 
and Sham Lal Ghose, vs. Sekunder Khan, 3, 
Weekly Reporter, 182. These cases rule 
that, in a suit such as this is, it ig not neces- 
sary that the defendant should give direct 
proof'of holding from before the Permanent 
Settlement, but that ithis sufficient if he 
gives such evidence of lon& possession as 
satisfies the Court that the tenure is really 
as old as the Settlement, and not a modern 
appropriation. 


© 


2 


The Sth April 1866. 
Present: oe 
“The Hon'ble C. B. Trevor and É. A. 
Glover, Judges. 
Mahomedan widow's claim for dower. 


Case No. 3439 of 1865. 

Spetial Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 27th June 1865, affirming a de- 
cision passed by the Sudder Ameen of 
that District, dated the 22nd March 1864. 


Bibee Selamut (one of the Defendants) 


Appellant, 
versus 
Shaikh Mowla Buksh (Plaintiff) Respond- 
. ent. 
Moulvee, Aftabooddeen Mahomed for. 
. Appellant. ' ; . 
Baboo Anund Gopal Paleet for 
Respondent. À <<mumme 


A Mahomedan widow, even though she have a valid 
claim for dower against her husbend’s estate, annot 
take possession of the estate as against the heirs, but 
must sue them regularly for the amount due to her, 

PLAINTIFF, as ‘the heir of one Sulamut 
Ali, sues his widow for possession of that to 
which he is entitled under the Mahomedan 
law. ° 

The widow alleges that she has a claim on 
the estate of Sulamut Ali for dowe: to the 
amount of 40,000 Rupees; that she is in 
possession of his estate, and’4s entitled to re- 
tain possessiog of the same în satisfaction of 
her claim, s 

The Lower Courts find that, even on the 
assumption that defendant has a valid claim 
for dower against the éstate of her late hus- 
band, still she canndt, as against the legal 
heirs, take possession of the same, but must 
sue thet regularly for the amount due to; 


her, They consequently decreed the plaint- 
iff’s claim. 

Defendant now appeals specially, urging 
exactly what she urged unsuccessfully be- 
low ; but we see no reason ‘to. question the 
soundness of the law laid down by the Lower 
Courts by which the legal heirs are protected, 
and claimants of the property have every 
opportunity of urging their claim in Court 
as against the heirs in possession. We dis- 
miss the special appeal with costs. 


-m « 


The 5th April 1866. 
Present: *° ‘ 


The Hon’ble C. B. Trévor and F. A. 
Glover, Judges. 


Ejectment from Indigo Factory— “ 
Damages—Indigo land— Chur land. - 


Case No. 351 of 1865. 


Regular Appeal from a decision passed by — 
Baboo Doorga Pershad Ghose, Principal 
Sudder Ameen of Nuddea, dated the 
4th July 1865. 


Hurish Chunder Koondoo (Deferfient) 
Appellant, 


VETSUS 


Maharanee Bama Kalee Debia (Plaintiff) 
Respondent. 


. 


Baboos Dwarkanath Mitter and Judoonath 
Mookerjee for Appellant. 


Baboos Sreenath Doss and Nil Madhud 
Sein for Respondent. 


Suit laid at rupees 9,486. 


Suit for damages sustained by plaintiff during the 
period she was out of possession of an Indigo factory 
with appurtenances. Herp that the Lower Court was 
right i> taking, as the basis of its calculation of 
damages, a bond fide agreement entered into between the 
plaintiff and her lessees showing the amount of 
rent which sbe would have received yearly but for the 
illegal act of the defendant; that as the Indigo land 
Was an appurtenance to the factory, by ousting the 
plaintiff from the factory, alt benefit derivable from 
Chur lands fit only for Indigo was lost by her ; and that 
the sum which fepresented that loss had been rightly 
included in the calculation of damages to which plaint- 
‘iff was entitled, 


Tue plaintiff in this case, Maharanee 
Bama Kalee Debia, in a previous suit reco- 
vered possession from the defendants, Hurish 
Chunder Koondoo and Gish Chunder Koon- 
doo, of an indigo factory with appurtenances, 
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She nôw sues for Rs. 9,486, being the amount 
of damages sustained by her during the 
period she was out of possession. 

The Principal Sudder Ameen determined 
that the plaintiff was entitled to damages; and, 
as the basis of calculation, he accepted an 
agreement executed by certain persons who 
had taken the factory on lease during the 
period of plaintiff's possession. The rent was 
fixed at 1,200 Rupees per annum. The 
Principal Sudder Ameen, therefore, consider- 
ing that agreement a bond fide one, decreed 
to plaintiff damages to that amount for 54 
years, in all 6,600 Rupees, minus 600 Ru- 
pees expenses incurred by plaintiff on ac- 
count of the factory, with costs and interest. 

Defendants now appeal specially, urging, 
Ist, that the agreament which has formed 
the basis of the Principal Sudder Ameen’s cal- 
culation included the rents of certain chur 
lands which are not included in the plaintiff’s 
decree, and as they had never dispossessed 
plaintiff of them, the amount of rent payable 
under the agreement in question on their 
account should be deducted ; and 2nd, tbat 
the amount expended by them in repairing 
the factory should have been deducted from 
the sum which is determined to represent the 

“damage done to plaintiff by their act. 

The Priacipal Sudder Ameen acted, we 
think, quite rightly in taking the bond fide 
agreement entered into between plaintiff and 
her lessees, showing the amount of rent which 
she would have received yearly but for the 
illegal act of the defendant, as the basis of 
his calculation. The indigo land was an 
appurtenance to the factory. By ousting 
plaintiff from the factory, all benefit derivable 
from chur lands fit only for indigo, was lost 
by her, and the sum which represents that 
loss has been rightly included within the 
calculation of damages to which plaintiff is 
entitled. 

As to the objection that the Principal 
Sudder Ameen should have allowed them the 
full expense incurred by them in repairing 
the factory, we observe that’ the Principal 
Sudder Ameen has allowed them Rs. 600 on 
that account, and we see no ground for inter- 
fering with that order. Under this view 
of the defendants’ appeal, we dismiss it with 
costs. 

As to the cross-appeal preferred by the 
plaintiff claiming damages for the second 
half year’s rent of 1271, we sve no ground 
for admitting it, seeing that plaintiff obtained 
possession of the factory in Bhadoon 1271, 
and the October sowing takes place after this 
duto. e We, therefore, rejd@ct it. 


The 6th April 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
` nath Pundit, Judges. 
e 
Ferry (Recoveyy of possession.) 


e 
Case No. 3228 of 1865. - 


e 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dinage- 
pore, dated the 25th August 1865, revers- 
ing a decision passed by the Sudder 
Ameen of that District, dated the 21st 
March 1864. 


Brojo Kishoree Chewdhrain and others 
(Defendants) Appellants, 


- VETSUS 


Bilash Monee Chowdhrain and others, 
(Plaintiff) Respondents + 


Mr. G. C. Paul and Baboo Onookool 
Chunder Mookerjee for Appellants. 


Baboos Dwarkanath Mitter, Gopal Loll 
Miiter, and Kalee Kishen Sein for 
Respondents. 


A may recover possession of a Ferry of which he has 
been dispossessed by B, though the form of his action 
may have been for obtaining possessiun of a Ghaut. 

The right to ply the Ferry may include also a right at 
certain, seasons of the year to land upon orestart from 
B's side of the river. ` 


Tze Lower Appellate Court has now . 
foundutteeremind that the five beegahs of 
lands from which or upon which (according 
to the epresent'arguments of the special ap- 
pellant, throughout the year except in the 

{Yainy season, and by the report of the 
Ameen, throughout the year except for a few 
days in’ the rainy season) the ferry in dis- 
pute starts or lands on the side of the river 
on which the property of the special appel- 
lant stands, were made over to the plaintiff, 
together with the ferry, by the special appel- 
lant, under the teryas of a solehnamah, and 
that since that timesthe plaintiff had posses- 
sion of the ferry for severat yeas up to the 
time that he was dispossessed by the special 
appellant. 

The. special appellant argueg before us 
that the plaintiff had not'claimed to obtain 
possession of any ferry, but only of a ghaut 
upon the five beegahs of the lands madeover 
to him by the solehnamah, and that he is 
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not entitled to any declaration to ply the 
ferry at a time when, on the special appel- 
lant’s side, owing to the submerging of the 
plaintiff's aforesaid five beegahs lying on the 
bauks of the river on that side, the plaintiff 
may have to ‘start from or land upon the 
lands of the “special appellant. We find, 
however, that it is top late and also ineffec- 
tual for the spectdl appellang to raise tbe first 
plea, as in our opinion, on the whole record, 
it is quite clear that tae case of the plaintiff 
was really for the ferry, and was understood 
by all who had to do with the case up to the 
present time when the special appellant took 
this new objection. 

If the plaintiff is entitled to ply: the ferry 
decreed to him, there cau be no doubt that 
his right would be to ply it even yehen, ow- 
ing to the effects of*season and increase of 
water, he may have occasion to start from or 
land on the side of the special appellant, 
that is, upon the lands of the spécial appel- 
lant. ‘ : 
“The five beegahs on the river banks were 
taken by the plaintiff on the side of the 
special appellant, merely for obtaining lends* 
for the plaintiffs ferry on that side ; and if 
at any time of the year these lands are 
submerged, the ferry so made over to him, 
und enjoyed by him for several years after 
the solehnamah, cannot, in our opinion, be 
justly stopped, even when there may, at one 
tine or another, be occasion to land upon 
or sturt-from the lands of the special’ appel- 
lant on his side of the river. This right of 
passage the special appellant cannot® deny 
to the passengers of the plaintiff’s ferry. 

Seeing no reason to interfere with the 
decree for the ferry as given tOTHE™plMntiff, 


we reject the special appeal with costs. 
kd 


The 6th April 1866. 


Present : 


e 
The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judyes. 


Putnee (Sale ‘ of) Special Appeal— 
` Review—Admission. 


Case No. 3600 of 1865: 

Special ‘Appeal from a decision passed by 
the Judge of thé 24-Pergunnahs, dated the 
20eh° September 1865, affirming a decision 
passed by the Principal Sudder Ameen 


of that District, dated the 27th February 
1865, 


Bykuntnath Goopto (one of the Defendants) 
Appellant, 


Versus 


Prosunno Moyee Dabia (Plaintiff) and others 
(Defendants) Respondents. 


Baboo Tarucknath Dutt for Appellant. 
. e 


Baboos Kishen Succa Mookerjee and Gopal 
Lal Mitter for Respondents. 


Where a Judge states as a fact that an admission was 
made before him by one of the parties to the suit, the 
High Court cannot in special, appeal enquire whether 


the Judge was right or not in making that statement, 


Tue Lower Appellate Court says, “in ap- 
“peal the defendant admits that the sale ofe 
“the putnee in the district of Nuddea, was 
“illegal under the rules of Act VI *of 1858, 
“ because the whole of the putnee tenure .is 
“ within the Collectorate of the 24-Pergun- 
“ nahs.” In special appeal, it is contended 
that the defendant never made any such 
admission, and that the proceedings of the 
Lower Court are defective, inasmuch as the 
points supposed to have been admitted, ought 
to have been tried and decided by the 
Court. 


The Judge states asa fact that the admis- 
sion was made: and in special appeal we have 
no power to enquire whether he was right or 
notin making that statement. If he was 
wrong, the defendant's remedy was by 
review of judgment in the Court below, not 
by special appeal to this Court. If the 
Judge erred in supposing the alleged ad- 
mission'to have been made, the defendant’s 
proper course clearly was at once to bring 
the error to the notice of the Judge, and to 
apply for a ‘review of his judgment. This 
the defeadant has not done; and we cannot 
assist him in special appeal. 


’ 


Supposing the admission to have been 
made, the judgment, of the Lower Court 
appears to us to be tight. We, therefore, 


dismiss the appeal vith costs. aS 
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* ‘The 7th April 1866. 
Present: 
| ‘The Hon'ble C. B. Trevor and F. A. Glo- 
; ver, Judges. | 


Variation of title—Special Appeal. 


Case No. 8851 of 1865. 


, Special Appeal from a decision passed by 
Mr. C. P. Hobhouse, Judge of Midna- 
pore, dated the lst September 1865, 
affirming a deoision passed by Baboo 
Nobeen Kishe Paleet, Principal Sudder 
Ameen of that District, dated the 29th 
June 1865. . 


Hemanginee Daske and others (Plaintiffs) 
Appellants, 


versus 


Pitamber Dey and others (Defendants) 
Respondents. 


Mr. R. T. Allan and Badoo Huree Narain 
Roy for Appellants. i 


Baboo Mohendro Lol Shome for 
Respondents. 

A Court cannot allow a plaintiff to vary his title. 

Thus, in a suit to setaside a summary order declaring the 

laintiff’s brother as having rights and interests in cer- 
din property and to have it declared that that was 
plaintff’s own gelf-acquired property, the plaintiff hav- 
ing failed to frove that the property was his self-acquir- 
ed,—Hexp that he could not in special appeal ask for a 
declaration of his title-to a moiety of the property asa 
member of aj: int Hindoo family. 

On this case coming up for hearing, the 
pleader for special appellant requested per- 
mission to add a 5th ground-to his special 
appeal petition (omitting the four points}, to 
the effect that, as the firgt and second Courts 
have found that the property in dispute is 
joint and undivided, plaintiff, special appel- 
lant, is entitled to have a declaration in this 
suit as to his right to an 8 annas share of 
the said property, although he has been 
unsuccessful in establishing his title tothe 
said property as his own or self-acquired 
property. ~ : 

We allowed permission to petitioners 
vakeel to argue this ground, but are unable 
to accede to the argument. 

The plaintiff sues to set aside a summary 
order declaring his brother Sreenath to have 
rights aud interests in certain property, and 
to have.it declared that that property is his 
own self-acquired. He was unable to prove 
that the property was his self-acquired, but 
he asks the Court now, in special appeal, to 
declare that he is entitled to 8 annas of 
it gs a member of a*joint Hindoo family. 
This he Court cannot do.* He chose to sue 


on a particular title ; he has failed to estab- 
lish that, and he cannot ask, with renson, 
the Court to give him a decree on a title 
which he, looking to, the character in which 
he brought his suit, repudiates It is true 
that the Court, as remarked, can give toa 
party proving his title any relief that it may 
think necessary, though it be not what the 
plaintiff seeks ; byt for the Oourt to vary the 
relief given to a party who has proved his 
title, and to allow a pleintiff himself to vary 
his title, are very different matters ; and though 
the one is allowable, the other certainly is 
not so. We reject this application, therefore, 
with costs. 


°: The 7th April 1866. 


Present: 
The Hon’ble C. B. Trevor and F. A. Glover, 
- Judges. . 


Joint Hindoo Family—Sale by trust- 
ees—Bona fide purchasers—Near 
ə relatives. 


Case No. 3235 of 1865. 


Special Appeal froma decision passed by 
the Judge of Beerbhoom., dated the 10th 
August 1865, affirming a decision pass:d 
by the Moonsiff of that district, dated 
the 29th March 1864. 


Dhun Kristo Roy and others (Plaintitfs) 
Appellants, 
e ° 
e Versus 
Huro Chunder Roy and others (Defendants) 


o ~amm Respondents. . 


Baboos Jugodanund Mookerjee and Kalee 
Kishen Sein for Appellants. 


Baboos Kishen Sucea Mookerjee, Ranee 
Madhub Banerjee, and Oopendur Chun- 
der Bose for Respondents. 


Where three brothers of a joint Hindoo family sue 
to set aside sale made withont legal necessity by their 
elder brothers who were trustees of the joint family, and 
the defendants set up a simple plea of self-acquired on the 

art of their vendors, if the defendant’s sole plea is re- 
jected and the plaintiffs’ contention proved, the plaintiffs 
are entitled to possession of what they demand, 

Where a near relative purchases family property and 
sets up a simple plea of self-acquired on the part of bis 
vendors which he cannot substantiaté, he cannot be con- 
sidered a bon@ fide purchaser. 


Tuais suit was instituted by three brothers 
to set aside a sale of certain property which 
had been made-by , their elder brothers, who 
were simply trustees for the joint family; 
and’ therefore had no power to sell” With- 
out legal necessity, ` 
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The defendants, who are first cousins of 
the plaintiffs, plead that the property pur- 
chased by them was the self-acquired pro- 
perty of their vendors, and that, therefore, 
they were at liberty to sell it to them. 

The-Lower Courts both found that the 
property was nôt the self-acquired but the 
joint property of the plaintiffs and the 

‘ defendants’ vendofs ; nevertlwless, as vendees 
were buna fide purchasers, and as plaintiffs 
have delayed so long t® bring the present 
suit, they. only gave plaintiffs a decree 
against the defendants’ vendors for the share 
of the purchase-money corresponding with 
the right held by them in the property. 

Plaintiffs now appeal specially, urging 
that as defendants simply rely on the fact that 
the property was their vendore’ pand as it has 
been proved vot to be tle self-acquired pro- 
perty of the vendors, but thé joint property 
of the plaintiffs and defendants’ vendors, 
they, plaintiffs, are clearly entitled to posses- 
sion of that which they demand. 
` We think that the, tontention of the 
plaintiffs is sound, and that, moreover, when 
a near relative purchases family property 
and sets up a simple plea of self-acquired, 
on the part of members of the family, which 
he is unable to substantiate, he is in no 
sense a bond fide purchaser ; but even if he 
were so, as the defendants’ sole plea has 
been rejected and plaintiffs? ‘contention 
proved, they are entitled to possession of what 
they demanded in the suit. Ordered accord- 
ingly. Decree of the Lower Court reversed, 
and costs of special appellants to be borne 
by the special respondents. 


© a y 
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The 9th April 1866. ° 
Present: 
The Hon’ble J. P. Norman, and G. Campbell, 
Judges. 


Mahomedan Jaw of Wills—Death- 
bed giits— Sale. 
Cases Nos. 808 and 304 of 1865. 


Regular Appeals from g, decision passed 
by the Principal Suddgr Ameen of Pur- 
neah, datéd the.19th June 1865. 

Kumuroonissa Begum( Defendant) Appellant, 

versus 

Mirza Syfoottah Khan and another (Plaint- 

iffs) Respondents. 


Mess.“ R. V. Doyne, G. C. Paul, and C. 
Gregory for Appellant. 


„the defendant. 





Messrs. R. T. Allan, R. E. Twidale, and 
Moonshee Ameer Ali Khan Bahadoor, 
for Respondents. 


Suit laid at Rupees 27,694-4-3. 

Case of a death-bed deed of gift by a Mahomedan 
lady which was ineffectually attempted to be set 
up as having been executed as a deed of sale 
in order to defeat the operation of the Maho- 
medan Law of Wills by which a testator is precluded 
from giving more than one-third of his property by 
Will. 

Turs is an appeal from the decision of the 

No. 303. Principal Sudder Ameen 
of Purneah. 

The plaintiffs’ claim as the heirs of Ranée 
Khyroonissa Begum” against the defendant 
who obtained possession if a proceeding 
under Act XIX of 1841, as a purchaser 
under an alleged bill of sđle, dated the 8rd 
of Kartick 1270 B. S., or 19th of October 
1863 A. D. 

The Principal Sudder Ameen found that 
the defendant through her husband fabri- 
cated the deed and a will which is the 
subject of a regular appeal No. 304 of 1865. 
He points out the utter inadequacy of the . 
“consideration Rupees 9,653 for which it is 
alleged that the deceased sold property of 
the value of a lakb of Rupees ; that this 
consideration is wholly made up of the costs 
in certain suits between the dec@ssed and 
The absence of all reliable 
evidence of any settlement of accounts and 
the mon-execution of any release by the 
defendant, shows that the matter is as unlike 
a business transaction as any thing can well 
be. He shows that the Ranee was in the 
bed behind a purdah when the alleged bill 
of sale was executet, and says that the 
people who were behind the purdah were 
either creatures or partisans of Ali Reza the 
husband of the defendant. 

Mr. Doyne for the appellant has argued 
the case before us with great force and in- 
genuity. He says that the judgment of the 
Principal Sudder Ameen proceeds altogether 
ona mistaken foundation: that the Dill of 
sale was nota business transaction “at all : 
that the motive or object of it and the in- 
ducement which led the Ranee to execute it 
was a desire to benefit the female appellant, 
the only child of her only sister by the 
whole blood’;’ (the plaintiffs being the child- 
ren of her father by another wife) ; that 
she had brought up the female appellant 
from the age of three months, and had 
shortly before the execution of the bill of 
sale, expressed to a witness to whom the 
Principal Sudder Ameen - gives credit as 
being a respectable ee a mahajuh named 
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Nuckched Lal, a desire that the defendant 
should receive a portion as a child. 

We have gone through the evidence with 
great care, and its effect has been discussed 
at great length. But allowing that there is 
a foundation for Mr. Doyne’s argument, we 
see no reason to think that the conclusion 
arrived at by the Principal Sudder Amen is 
otherwise than perfectly correct. $ 

The Ranee died from the effects~of a 
carbuncle in her side on the 30th October 
1863, eleven days after the date of the 
alleged deed. There is conflicting evidence 
as to the state of her mind duting the month 
preceding her death—the plaintiff and his 
witnesses_allegthg that she was insensible 
for a month or at any rate a consideraple 
period before her’death: the defendant’s 
witnesses alleging that she was in the full 
possession of her faculties to the last. On 
this point, we cannot say that the evidence 
on either side is entirely satisfactory. It 
appears clear that the bursting of the car- 
buncle had left extensive and very deep 
wounds in her side, extending, according tô 
some of the witnesses, from her hip to the 
waist ; 24 inches deep according to the doctor, 
Abdool Luteef; according to another wit- 
. ness, so large that a man’s hand could be 

putintod; according to another, Sufdur 
Ali (a near relative of all the parties, who 
. was in the habit of seeing the deceased 
daily, and on whose testimony the Principal 
Sudder Ameen places great reliance), such 
that, if she had lived a few days longer, the 
right leg would have been separated;from 
the waist. It is not necessary to accept 
the account of this “witness literally. It 

probably describes truly enough the impres- 
` gion produced in his mind by the sight of 
the terrible suppurating wound of which 
Khyroonissa was dying. The evidence 
shows that she had fever daily, and it ap- 
pears to us at least not improbable that the 
fever and wound would have produced a 
state of unconsciousness such as is‘ described 
by some of the witnesses. It certainly does 
appear highly improbable that she should 
have remained in the full possession of her 
faculties and have been capable of under- 
standing and transacting business up to 
within a few hours of her death, which is 
the appellants’ story. À 

Now in order to see whether the bill 
of sale is proved, it is necessary carefully to 
consider its character and the mode in which 
it was intended to'operate. The Principal 
Sùdder Ameen has shown conclusively that 
it w&s not an ordinary Da -transaction, 
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and the appellant has not for one moment 
attempted to support it upon that ground. 
Mr. Doyne says it was intended as a gift, 
but was put in the form of a deed of sale in 
order to defeat the operation bf Mahomedan 
Law by which a testator is precluded from 


. giving more than one-third df his property 


by will. He says, tn effect, that for the 
purpose of trying whether *it is a genuine 
instrument or not, we.must look not to the 
consideration exprested on the face of the 
deed, but must consider the instrument as 
testamentary. 

But if we uphold the instrument on that 
ground, we must be satisfied that the deceased 
had any such object or intent, Nothing 
of the sort is proved to our satisfaction. 
Nuckehéd Lal, who is said by the Principal 
Sudder Ameen to bé a respectable witness, 
who is certainly a mahajun and sharer in 
one of the zemindaries which belonged to 
the deceased, speaks of having, heard a 
conversation behind a purdah some days 
before the executfon’ of the deed in which 
the deceased Khyroonissa expressed through 
her servant a desire that Kumuroonissa 
should be treated as her child, and an inten- 
tion of giving her some but not all of the 
zemindaries comprised in the bill of sale. 
The voice speaking was admittedly not that 
of Khyroonissa but of a servant. But it 
is admitted on all hands by both appellanta 
and respondents that the practice of Khy- 
roonissa in communicating with strangers 
from, behind tite purdah was to whisper 
to agervant who spoke for her. * Sy foollah 
Khan is stated to have been present when 
this convergation took place ; and if it were 
true’that he was so, he would have known 
whether it was his sister who was making 
the communication. But he states that he 
was not present ; that he was not on terms 
with Syud Reza Ali ; and we believe him. 

The deed was executed behind a purdah, 
a number of persons being present before 
the purdah, many, if not most, of whom 
undoubtedly believed that the transaction 
was boné fide, The Mohurir of the Ranee 
wrote her name below her seal. He did not 
write the deed which wag prepared, not by 
any servant of the Ranee, but by a Mookhtiar’ 
of Reza Al. He says he wrote fhe Ranee’s 
name under pressure. It is clear, not only 
from his own testimony but from that of the 
witnesses who describe his demganor at the 
time, that.he was very far’ from being 
satisfied that all was right. If the alleged 
conversation with Nuckched Lal Had been 
followed up by the execution of a Will in 
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favor of Kumuroonissa disposing of the pro- 
perties mentioned in her favor, we might 
have been disposed to trust to evidence such 
as has been adduced by the appellants. But 
there is nothifg’ to lead to the inference 
that the Ranee ever contemplated the exe-, 
cution of a dee& of sale ; that she directed 
or knew anything, of fts preparation or of 
its’effect. It is certainly net proved to our 


- Case No. 3060 of 1865. 


Mohunt Chutoorbhooj Doss (Plaintif 
Appellant, 


VETSUS 


Doorga Churn Paharee and others 
(Defendants) Respondents. 


Baboo Motee Lol Mookerjee for Appellant. 


satisfaction that she was in any condition | Baboo Tarucknath Sein for Respondents. 


to form or understan® an elaborate con- 
trivance to defeat the operation of the 
Mahomedan Law of Wills. 

The evidence of the respondents goes to 
support the deed ns a business transaction, 
and for the purpose of supporting it as a 
sale so as to defeat the Law of Wills, it was 
gravely argued before us as a prifciple of 


Mahomedan law that ifadequacy of the con- 


sideration will not defent a sale. 


We think that the Principal Sudder Ameen 
has shewn that the 
transaction was not a 
sale ; and as we think 
it is not proved that 
the Ranee ever exe- 
cuted this deed by way of Mohabat, even 
if she was actually present in the bed behind 
the purdah and not absolutely insensible 
when her seal was affixed, we dismiss the 
appeal with costs and interest. 


Note (a.) As to this see 
Hedaya, Book 52, Chapters 
2, 8, translation by Ham- 
ilten, Volume IV, pages 
482-507, 


The witnesses in support of an unattested 
No. 304. Will and of a nuncu- 
ees pative Will by the 
deceased Rance in this case are chieflf the 
same as those called by the appellant in 
support of the bill of sale. As we have 
intimated our opinion that we®c#Mot rely on 
their evidence in the case of the bill of sale, 
Mr. Doyne for the appellants admits that 
he cannot hope to succeed in this case. 
We therefore dismiss the appeal with 
costs and interest. 


The 10th April 1866. ¢ 
Present: 


The Hon’ble C, B. Treyor and F. A. 
«Gloyer, Judges. 


Interest—Usufru ctuary Mortgage. 


Special Appeals from a decision passed by | 


‘the Princtpal Sudder Ameenof Cuttack. 
dated the 18th August 1865, modifying a 
decision passed by the Moonsiff’ of that 
District, dated the 9th May 1865. | 


Case No. 8411 of 1865. 
Doorga Churn Paharee« Defendant) 
` . Appellant, A 
versus 


Mohunt Chutoorbhooj Dobs (Plaintiff) 
Respondent. 


Baboo Romesh Chunder Mitter for 
Appellant. 


Baboo Motee Lol Mookerjee for Respondent. 

Principle of calculating interest on the principal sum 
borrowed in the case of an usufructuary mortgage, 

PLAINTIFF has now appealed in these 
aases specially, urging that the Principal 
“Sudder Ameen has not calculated the inter- 
est on the principal sum borrowed on a 
right principle, and that, had he done so, 
it would have appeared that the whole sum 
borrowed with interest had already been 
collected from the usufruct of the property. 

On reverting to the accounts, which have 
been most carefully prepared by the Prin- 
cipal Sudder Ameen, we find that the calcu- 
lations as to interest are quite correct. The 
gross* collections are given each year, the 
necessary payments on account of revenue, 
expense of collection,eand zemindar’s main- 
tenance, are then deducted, and the remaining 
sum goes to reduce, either in whole or 
partly, the interest ; and if there be any sum 
over, it is carried to reduce the principal. 
In every instance, simple interest alone is 
charged. Under this view, we dismiss the 
special appeal with costs. 

Special respondent urges that, as the sum 
of 3,013 Rupees, according to the finding of 
the Principal Sudder Ameen, still remains 
due to them, the plaintiff's suit should have 
been dismissed, and no conditional order 
passed to the effect that the plaintiff would 
be entitled t0*possession on paying that sum 
within one month from the date of the 
decision. 

There is much to be said in favor of 
special respondent’s contention. As, however, 
it appears that thé conditional order has not, 
been taken advantage ‘of by the plaintiff, it 
is unnecessary to pufsue the matter further. 
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The 10th April 1866. 

Present: 


The Hon'ble F. B. Kemp and W. S. Setone 
* Karr, Judges. 


Sale of Putnee for arrears—Suit for 
damages by Dur-putneedar. 


‘ Case No. 2 of 1866. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated, the 17th August 1865. 


Madhub Anund “Moittro and others (Plaint- 
iffs) Appellants, 


VETSUS 


Mussumat Joy Koomaree Bibee and others 
(Defendants) Respondents. 


Baboos Doss and Onookool 


Chunder Mookerjee for Appellants. 
Baboo Dwarkanath Mitter for Respondents. 
Suit laid at Rupees 19,350-2-13. 

The default of a dur-putneedar in the payment of his 
rents due for Kartick over and above the half year end- 
ing with the last day of Aswin, does not bar his suif 
for damages against the putneedar for having allowed 
his putnee to be sold by the aemindar for arrears of 
putnee rent for the first six months of the year. 

Tars isa suit for damages caused to the 
plaintiff by the conduct of the defendant, 
who, being a Putneedar, defaulted, allowed 
his Putnee to be sold by the Zemindar, and 
thereby lost or annihilated the plaintifs 
Darputnee, which, under the law, was swept 
away in the sale. 

The facts are not much in dispute, and the 
Principal Sudder Ameen has dismissed ‘the 
case, holding that, although the conduct of 
the defendant was bad in not paying his 
own rent to the zomindar, and although the 
plaintiff had complied with the strict re- 
quirements of the Putnee law, Regulation 
VILL of 1819, Section 17, Clause 6, and had 
not failed in the payment of any portion 
of the sum necessary to make up his total, 
the plaintiff had yet defaulted in the rents 
due for Kartick over and above the half 
year ending with the last day of Aswin, In 
this view, and on,this point alone, the Lower 
Court held that the plaintiff could not suc- 
ceed under Regulation VIII of 1819, as he 
had not complied himself withe the strict 
provisions of the same.' We hold the Pria- 
cipal Sudder Ameen wrong on the latter 
point, and we set aside his decision. 

With regard to one part of the decision, 
a cross-appeal is taken by the defendant, 
viz. as to whether thd plaintiff had really 
paid up all the rents due for the first six 
months of the year, ang whether interest 
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is not part of the rent. But on this point 
we think the ruling of the Lower Court 
correct. The plaintiff had paid to the 
defendant, as Durputnee rent, the sum of 
Rs. 2,982. Of this, 2,900 ° was principal 
and 82 was interest ;' but the defendant 
contends that the sum due a$ interest was 
not Rs. 82, but Rs? 86-12, and that the 
plaintiff has therefore fallen short of the full 
sum by just + Rupees 12 annas. We, as 
already said, do no? concur in this argu- 
ment. The whole of the actual rent had 
been paid up within the meaning of the Jaw, 
and it was evidently ample to have enabled 
the defendant to pay up his dues as Putnee- 
dar to the Zemindar. 

As regards the other point on which the 
Principat- Sudder Ameen ‘has dismissed the 
case, we find that thé failure of the Kartick 
instalment was never pleaded by the defend- 
ant untilthe actual close of the case, when 
the defendant started it. The Cqurt would 
not allow the point to be pleaded, as {it 
“ might alter the ‘pleadings and the issues, 
‘ and induce the necessity of calling for fresh 
“ evidence ;” and then, strange to say, the 
Court took up the point itself, as one of law, 
and held that the instalment for Kartick was 
really due on the Ist of Agran, and as the 
plaintiff had admittedly not paid the same, 
he thereby became a defaulter. 

Tf the Court thought the point pleaded 
atso late a stage deserving of notice, it 
should have adjourned the case for fresh 
evidence, inasmuch as the plaintif contends 
that ho could have shown that the instal- 
ment of Kartick was assigned over, by the 
dirégtion ofthe defendant, to some third 
party. Båt the truth is, that the Lower 
Court ig wrong in law. The sale of the 
Putnee, which carried the Durputnee with 
it, was for the first six months of the year. 
The day of sale, owing to the intervention 
of some holidays, was put off from the Ist 
to the 8rd of Agran; but whether it took 
place on*the Ist or on the 3rd, it could not 
be termed a sale for the mstalment of Kar- 
tick, and we cannot endorse the argument 
of the defendant, to the effect that the lia- 
bility of the defendant to the zemindar had 
no connection with the iustglmests demand- 
able by the defendant from the plaintiff. 
With Section 17 of Regulation VIII must be 
read Section 13 Clause 8, which -shows 
that the rent due from the inferidr Talookdar 
to the holder of the advertised tenure is to 
be lodged and carried to account. This»rent 
had really been paid to, the Putneedar. The 
Lower Court was quite wrong in bringing the 
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instalment of Kartick into consideration at 
all. This, then, being struck out of the 
case, and the Lower Court being correct in 
its finding that all the rent up to the end of 
Aswin had béen paid, it follows naturally 
that the plaintiff is entitled to a decree, and 
we hereby deélare him to be so entitled. 

As, however, the evidence is, admittedly, 
not sufficient to enable us o decide to what 
damages the plaintiff is entitled, we remand 
the case to the Lower® Court under Section 
354 of the Civil Code, retaining it on our 
own files, 

The Principal Sudder Ameen will take 
evidence from the plaintiff to the amount of 
damages, and will allow the defendant to 
rebut the same if she wishes it. The Prin- 
cipal Sudder Ameen will then*record a 
finding on this .issué; and will return the 
record to us with as little delay as practi- 
cable. 








The llth April 1866. 
Present : 


The Hon’ble C. B 
' Judges. 


Endowed lands—Decree against She- tin special appeal, for 


vait—Interpretation of decree (Mo- 
dification or reversal of). 


Case No. 2988 of 1865. 


REPORTER, Rulings. 
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possessed by her, belonging to their estate 
of Erinda. 7 

ə Kistomonee denied the dispossession, and 
pleaded that they belong to her estate 
Tetoolberiah, which was endowed for the 
service of a particular idol, and that they 
had always been in her possession as shevait. 

The Lower Appellate Court in that case 
gave plaintiff a decree against Kistomonee 
with wasilat. In execution, certain pro- 
perties were attached with a view to bring- 
ing them to sale to realize ghe wasilat, but 
the Judge held that the decree against 
Kistomonee was s.personal one and only 
her own property could be gold ; that even 
were she shevait, endowed property could not 
be sold in execution: he therefore released 
the property. 

Plaintiff then brought the present action, 
with a view of reversing the Judge’s sum- 
mary order passed in execution, and of 
obtaining an order for the sale of the endow- 
ed property of Tetoolberiah for the realiza- 
tion of the wasilat decreed to them. 

The Judge gave plaintiff a decree, and a. 


. Trevor and F. A. Glover, ia appeal has been preferred against 


hat order; but it is unnecessary for us to 
enter on a consideration of the point raised 
it appearg to us that 
the present suit is altogether inadmissible. 
The plaintiff in the first suit obtained a 
decree against Kistomonee Debia for certain 


Special Appeal from a decision passed by lands with wasilat ; those lands she had 
the Judge of Jessore, dated the 19th | held and claimed as shevait.of Tetoolberiah, 
August 1865, reversing a decision Passed and «the profits of those lands had wrongly 
by the Principal Sudder Ameen of that | gone into the treasury of the shevait of the 


district, dated the 28th April 1864. 


Ranee Shibeshuree Debia Tope “of “the 
Defendants) Appellant, 


versus, 


Mothooranath Acharjee (Plaintiff) 
Respondent. 


Baboo Anund Chunder Ghosal for 
Appellant. , : 


Mr. T. Barrow and Baboo Benee Madhub 
Banerjee for Respondent. 


A decree for lands with wasilat (the lands having been 
held aud claimed by the defentiant as shevait of an en- 
dowment, and the profits of tke lands having wrongly 
gone into thereasywy of the shevait) is not a decree 
against the defendant personally, but against the defend- 
ant as shevait. 

The interpretation put by a Judge in execution of a 
decree on its terms is-final until it is modified or reversed 
on review. Aenew suit will not lie to obtain a different 
interpretation. ig 


CERTAIN plaintiffs sued Kistomonee Debia 


for possession of certain fisheries -and 
alluvial lands, of which they had been dis- 


idol. The decree was thereforé not against 
Kistomonee personally, but against her as 
the shevait of the idol to whose benefit 
Tetoolberiah was endowed. If this be so, 
the order in execution was clearly wrong. 
But as that order interpreted the decree 
passed by the Judge in the case before it, 
it was not competent to the plaintiffina 
new suit to obtain a different interpretation ; 
that interpretation is final until it be modi- 
fied or reversed on review. 

We are, therefore, compelled to reverse 
the judgment passed by the Judge in the 
present case, and to dismiss plaintiff's suit, 
each partye bearing its own costs in both 
Courts. Butas it is clear that the order 
in execution is wrong, we give plaintiff 
three months from this date within which 
to file a review of it. If plaintiff, the spe- 
cial respondent before us, files a petition of 
review of judgment within that time, ¢hf 
Judge will review the order .in execue 


l tion making Kistoionee, as the shevait of 
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Tetoolberiah, liable for the wasilat; but 
as the property is endowed, it cannot be 
sold in execution ; the rents can only be se- 
questered to meet the claim of the plainfiff 
in that suit.’ The costs of this special appeal 
will be borne by the parties respectively. 


The 11th April 1866. 


Present : 










The Hon'ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Onus Probandi (Recdipt of consider- 
a 
ation in a Bond-suit). 


Case No. 8 of 1866. 


The 11th April .1866. 
Present: 

The Hon’ble H. V. Bayley and Shumboo- 
nagh “Pundit, Judges. 
Mahomedan Law of Pre-emption— 
Preliminary declarations. 

Case No. 3322 of 1865. 

Special Appeal from a decision passed by 
the Officiating Principal Sudder Ameen 
of Bhaugulpore, dated the 14th Septem- 
ber 1865, reversing a decision passed by 
the Moonsiff of Kishengunge, dated the 
12th December 1864. 

Mona Singh and others (Plaintiffs) 


Regular Appeal from a decision passed by 
the Officiating Principal Sudder Ameen 
of Bhaugulpore, dated the 25th October 
1865. 


Mussamut Thaloo {Defendant) Appellant, 
i versus 

Shaikh Furzund Ali (Plaintif) Respondent. 

Baboos Chundér Madhub Ghose and 


Appellants, í 
f VETSUS Romesh Chunder Mitter for Appellant. 
ot sa ere teal Moonshee Ameer Ali Khan Bahadoor and 


Baboo Anund Gopal Paleet for Appellants, 


Baboo Onookool Chunder Mookerjee for 
Baboo Mohesh Chunder Chowdhry for 


Respondent. 


Respondents. Suit laid at Rupees 5,807-8, 
According to the Mahomedan Law of Pre-emption, ; 
the claimant for pre-emption must first make the preli- | Where a defendant in a bond-suit denies receipt of the 


minary declarations. Going into his house to get the 
money, before making the preliminary declarations, is 
not a compliance with the law. $ 

We think it is quite clear in this case that 
it is found as a fact*that the claimant for 
pre-émption did not at first make the preli- 
minary declarations, but went inside his 
house and got the money. 

The Mahomedan Law requires that the 
making the preliminary declarations shall be 
the first thing to be done. Here these de- 
clarations were not first done. Wherealaw, 
such as the Mahomedan Law of Pre-emption, 
Jays down rules in derogation of ordinary 
civil rights, we think its legal formalities 
should be strictly adhered to. The case of 
the llth January’ 1855 admits time for 
reflection and for a party to become collect- 
ed. Butifa man is calm enough to bring 
out of his house two bags containing 1,150 
Rupees, he would probably be previously 
calm enough to make the preliminary decla- 
rations, 

Thus, considering’ the decision wrong, we 
heverse it and decreg this special appeal 


consideration in toto, the onus of proving the receipt 
thegeof is on the plaintiff. Where the defendant denies 
recgipt of the consideration in part, the onus is on the 
plaintiff to prove payment of the consideration to the 
extent of the sum not admitted by the defendant. 


~ @ 

"Tas vasa suit to recover Rupees 5,807-8, 
principal with interest alleged to be due on 
two bonds, dated respectively the 7th October 
1860 and the 8th Bysack 1269. The first 
instrument is registered, the other is not. 


The defendant, admits the execution of 
the first-named bond, but avers that out of 
the sum covered by it she received only 
Rs. 500. She wholly repudiates the other 
deed. 


The Principal-Sudder „Ameen, remarking 
that, as the defertlant admits the execution 
of the first-named bon, ths “ onus”. of prov- 
ing non-receipt of the whole amount of the 
consideration-money was upon her, found, on 
review of the evidence, that she had failed 
to prove her allegations. * 


With reference to the second hgnd, ‘the 
Lower Court found that the execution was 
proved. The suit was decreed. 


with costs. 


N 
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There was some contest before us as to 
the party upon whom the “ onus” lay. We 
are of opinion that, whether the defendant iù 
a bond suit denies receipt of the considera- 
tion in toto or in part, the onus of proving 
the receipt thereof is equally on the plaintiff. 


See a decision ‘of this Bench, Weekly Re- |’ 


porter, Volume JJA for 1865, page 111. 

, The plaintiff i is relieved ffom the burthen 
of proving the payment of the consideration- 
money to the extent of ‘the sum the receipt 


of which is admitted by the defendant, but 


nothing further. 
On turning to the evidence in this case, 


the whole of "which has been’read to us, we | 


find that it was not taken before the Prin- 
cipal Sudder Ameen who decided {he case, 
but before another r officer. The Lower Court 
was therefore not in a better position to judge 
of the value of this evidence than this Court 
is. 
which the-evidence is recorded is not that 
which would be used by, witnesses in the 
low position of life of those who have been 
examined in this suit. Persian terms are 
used, which shew that the evidence was not 
taken down in the language in ordinary use 
in the district, but in the language of the 
presiding officer, Moulvee Moheeooddeen. 

The writer of-the two bonds, Gordyal, 
though a relation of the defendant, was the 
Mooktiar of the plaintiff when: the alleged 
bonds were.executed. He distinctly deposes 
that the defendant received only 500 Rupees: 
of the congideration-money of the first bond. 
This party was known to be the nephew of 
the defendant when the deeds were executed, 
and was selected by the phistiff to write 
them. The witness Jowahur Pasbah confirms 
the statement of Gordyal. The remaining 
witness, Molai Khan, proves too much, and 
we have no hesitation in rejecting his 
testimony as quite untrustworthy, 

‘The second bond was not registered, and 
appears to us to have been ‘fabricated to fall 
back upon in case the Court should.h8ld that 
the whole of the consideration-money of the 
first bond had not been received by the de- 
fendant. 

We decree this appeal, § ahd amend the de- 
cision of thee Prigcipal Sudder Ameen. The 
plaintiff, respondent, will recover Rupees 500, 
the sum the receipt of which the defendant 
admits with interest, with costs of both 
Courts in prdportign to be paid by the de- 
fepdant; excess costs of both Courts to be 
paid hg the plaintiff, respondent. The re- 
mainder of his claim is dismissed with costs 
of both Courts. 
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The İlth April 1866. 
Present : 3 


The Hon'ble F. B. Kemp and W. S. Seton- 
_ Karr, Judges. 


Limitation—Minors—Apecial and 
general pleas. 


` Case No. 74 of 1866. 


Special Appeal from a decision passed by 
the Additional Judge of Pacca, dated the 
15th September 1865, modifying a deci- 
sion passed by the Sudder Ameen of that 
district, dated the 21st January 1865. 


Hurish Chunder Nag (one ofthe Tofudan) 
Appellant, 


VETSUS 


Abbas Ali and another (Plaintiffs) 
Respondents. 


Mr. J. S. Rochfort and Baboo Kalee Mohun 
a Doss for Appellant. 


°Baboos Issur Chunder Chuckerbutty and 
Luleet Chunder Sein for Respondents. 

A minor is not bound to sue within three years after 
the attainment of his majority, but may sue within 
twelve years from the cause of action, if sugh s time has 
not expired. 


Notwithstanding the failure of the defendant on his 
special plea of limitation (é. e: that the plaintiff should 
have sued within three years after the attainment of his 
majority), he is entitled to a decision on bis pleaʻof the 
general law of limitation (i. e. that the plaintiff had 
not been in possession for twelve years before the suit). 

Tuere is no force in the special plea -of 
limitation taken by the special appellant, to 
the effect that the plaiftiffs should have sued 
‘within three years after the attainment of 
their majority. The plaintiffs were not 
bound to sue within 3 -years, but were com- 
petent to avail themselves of the general law 
of limitation of 12 years from the cause of 
action. This has been clearly ruled in the 
case reported at page 305 of the Weekly Re- 
porter, 4th May 1865, Volume II. 

Bot there is force in the plea that the 
‘Judge has recorded no finding on the gene- 
ral law of limitation also clearly pleaded by 
the defendant. The rejection of the title of 
Aruz Bibee yould not necessarily prove the 
title and the possession of the plaintiff. And 
as the defendant, in reply to the plaintiff's 
allegation of dispossession, clearly pleaded 
that the plaintiff had not been in possession 
for 12 years before suit, he is entitled to a 
decision on the point frym the Judge. ~ 

We remand the gase to the Judge act 
cordingly. t 
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” The 12th April 1866. 
Present: 
The Hon’ble J. P. Norman and G. Campbel, 
‘ Judges. 


Priority of Title (of purchaser at 
sale for arrears of rent, over prior 
purchaser at salein execution of de- 

` cree of Civil Court)—Damages. 

Case No. 23384 of 1865. 


Special Appeal from a decision passed by 
the Principal *Sudder Ameen of Beer- 
bhoom, datedYhe 27th May 1865, modify- 
ing a decision passed by the Moonsiff of 
that District, dated? the 26th November 
1864. R 


Gopal Mundul (Defendant) Appellant, 
versus 
Soobhudra Boistobee (Plaintiff) Respondent. 
Baboo Bama Churn Banerjee for Appellant. 


Baboo Woopendur Chunder Bose for 
Respondent. 

A bond fide purchaser at a sale for arrears of rent has 
a preferential title over a purchaser at a prior sale ine 
execution of a decree of the Civil Court. But damages 
may be recovered by the latter from the zemindar and 
the defaulting tenant on proof of collusion and fraud. 

Tas special appellant, Gopal Mandul, 
claims qa ¢enure, sold under a decree for 
arrears of rent from 1267 to 1269 under 
Section 105 of Act X of 1859. The re- 
spondent, Soobhudra Boistobee, claims and 
has obtained a decree for. a moiety of the 
tenure as purchaser at a sale under a decree of 
the Civil Court against her husband, the 
farmer of the tenure. ; 

If the case rested there, the special appel- 
lant, as purchaser of the tenure under Act X, 
would have a good title as against ‘the re- 
spondent. But the respondent alleges that 
the decree for rent and the sale under Sec- 
tion 105 were fraudulent and collusive for 
the purpose of defeating her claim against 
the estate of her husband. 

The first Court found on the evidence that 
the rents of 1267 to 1269 had been paid, and 
that thé subsequent suit for rent was collu- 
sivé. Now, if the special appellant, Gopal 
Mundul, was a party to the fraud, or col- 
luding with the zemindar and the husband 
of the respondent, in order t¢*defeat her 
claim, she will be entitled to a declaration 
that her title is unaffected by such fraudu- 
lent sale. 

If it turns out that the sale as between the 
zemindar and the husband of the respondent 
isyollusive and fraudulent, but that Gopal 
Mungul purchased honéstly aud paid the 
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price of the tenure bond fide, ‘with no other 
intent than to buy as an honest man might, 
the suit must be dismissed as against him 
with costs. 

Butin that case, we think that a decree 
may be made against the zemindar and the 
plaintiffs husband for damages to an amount 
equal to the fall value of( the moiety of the 
special respondent, 
Soobhudra Boistobee, has been deprived by 
their acts, togetiter with an additional 
amount to cover all costs which she will 
have reasonably incurred and which will not 
be awarded to her in this suit, such as the 
costs which in that Court she may be com- 
pelled to pay to the special appellant, Gopal 
Mundul. $ 

With*this observation, we remand the case 
to the Lower Appetlate Court for a fresh 
trial. 


The 13th April 1866. . 
Present: 
The Hon'ble C. B. Trevor and F. A. Glover, 
Judges. 


Registration (Act XIX of 1823)— 
Pottahs. 


Case No. 3325 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameem of Tip- 
perah, dated the 30th August 1865, re- 
versing a decision passed by the Moonsiff 
of that district, dated the 30tk January 
1865. ° 


Anund Chunder Chowdhry and others 
7 (Defendants) Appellants, 


VETSUS 


Chuņdernath Roy and others (Plaintiffs) 
5 Respondents. 


Baboo Sreenath Banerjee for Appellant. 


Baboos Chunder Madhub Ghose and 
Pearee Lal Roy for Respondent. 

Act XIX of 1843 does not apply to pottahs. Conse- 
quently, a subsequently registered pottah cannot prevail 
over a prior unregistered pottah, 

THIS was a suit to recover possession of 
land by reversing a decree passed under Act 
X of 1859. : 

The plaintiff's allegation was that ™®% held 
the land under a Dowl frem the zemindar, 


A 
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a 
dated Poos*1267 B. S., which was, duly re- 
gistered, until the defendant, who likewise 
held a Dowl from the zemindar, dated in 
Phalgoon 1267, got a decree for rent against 
one of the ryots. Plaintiff intervened in 
that suit, but his objections, taken under 
Section -77 of Act X, were overruled, and 
the effect of the dgcree then passed was to 
declare the defendfmt the paty in possession 
of the land under the Dowl of Phalgoon 
1267. The plaintiff no sues to establish 
his title to the land. 

The defence was rightful possession under 
the landlord’s Dow] and an allegation that 

‘the lease propounded by the plaintiff was 
collusive. 

The Court of first instance held the de- 
fendant’s lease to be good and dismissed the 
suit. Fs g 

But the Principat Sudder Ameen, on ap- 
peal, considered that the two Dowls covered 
different'plots of land, and that the plaintiff 
had been if possession of what he claimed 
undtr his lease from the date of his grant, 
and was entitled to recover. 

Tt is now urged, in special appeal, that the 
Principal Sudder Ameen has tried an issue 
which in no way arose from the pleadings 
and concerning which there has never been 
any dispute, and has altogether ignored the 
strong evidence of possession produced by 
the defendant. 

With regard to the first objection, we have 
no doubt, that the Lower Appellate Court 
was wrong. There never was any question 
as to the® identity of the land claimed by 
either party. It was admitted through®ut ; 
and the very fact of there having been an 
intervention under Section 7P of Act X' of 
1859 shows that the dispute was for one and 
the same piece of land for which the zemindar 
was alleged to have given two separate 
leases. The Court Ameen’s report also dis- 
closes the same state of things, and we do 
not understand why the Principal Sudder 
Ameen should have gone out of his way to 
consider objections which had never been 
raised at any stage of the proceedings. 

But it is contended for the special respond- 
ent, that admitting the Jjower Court’s error 
in this respect, #ffis Coury must still uphold 
its decisiox? beeuse the Principal Sudder 
Ameen has found clearly that the special 
respondent is in possession under a regis- 
tered pottah, and has collected rents since 
the time of getting possession. 

-If this were the sole ground of the Prin- 
cipal Sudder Ameen’s order, the case might, 
be so, and we should not be justified in sup- 
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posing that the Lower Court omitted t8 con- 
sider the evidence adduced by the special ap- 
pellant, merely because there was no specific 
mention made of it in its judgment. But in 
the present case that judgment appears to 
have proceeded altogether on the mistaken 
idea that the two Dowls covered different 
plots of land ; and with thisidea present to his 
mind, and finding primå facie evidence of the 
special respondent’s possession of his plot, it 
is only'a fair deduction, from the absence of 
all mention of the special ,ppellant’s proofs 
of possession, that the DBrincipal Sudder 
Ameen did notstake those proofs into consi- 
deration. Indeed, ifehe were convinced that 
the land claimed by the special appellant 
was different from that of the special respond- 
evt, it was unnecessary for him to do so. 

Now, keeping in mind that the contention 
in this case is regarding one and the same 
land, and that the question is whether the 
special respondent’s pottah (which is subse- 
quent in date) is to prevail over the special 
appellant’s pottah (which is prior in date), 
ye think that the Principal Sudder Ameen 
*should have gone most particularly into evi- 
dence as to the fact of either the special 
respondent’s or the special appellant’s bond 
Jide possession by payment of rent to the 
zemindar. The mere fact of one pattah Being 
registered and the other not, although it is 
relied on by the Principal Sudder Ameen as 
conclusive against the special appellant, has 
in reality nothing to do with the question, 
there being no law giving precedence to a 
registered pottah. Act XIX of 1843 refers 
to deéds of sale or gifts and to mortgages, and 
not to pottahs. A 

Now, there is, we observe, a considerable 
quantity of evidence to prove the special 
appellant’s possession and payment of rent, 
in the shape of a decree for rent obtained 
by the zemindar against him for the hists 
of Aghun, Poos, and Magh, two of which 
refer to periods during which the special 
respondent is said to have held possession 
under his registered pottab. There is also 
the evidence of witnesses. The speeial ap- 
pellant has an undoubted right to have this 
evidence examined; and for the reasons 
above given, we are of opinion that 
the Principal Sudder Ameen passed it over 
without enquiry, and that his judgment is 
defective in consequence. 

We think also that, in order to come to 
a satisfactory decision as to the payment 
of rent, the zemindar himself should be 
summoned as a witness and examined. q 

Costa will follow-the result. ` 
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° The 13th April 1866. 


Present: 


= 
The Hon’ble.F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Limitation—Amended plaint. 
Case Nos. 79 and 87 of 1866. 


Special Appeals from a decision passed 
by the Principal Sudder Ameen of Last 
Burdwan, d&ted the 80th October 1865, 
reversing a decision passed by the Moon- 
siff of that District, dated the 7th April 
1864. ° 


Ram Coomar Shaha’ and others (Defendants) 
‘Appellants, 


versus 
Dwarkanath Hazra (Plaintiff) Respondent. 


Baboos Nil Madhub Bose and Kalee 
Kishen Sein for Appellants. at 


Baboos Benee Madhub Banerjee and Mohesh 
Chunder Chowdhry for Respoudent. 


A ‘suit must be considered to have commenced on 
the day when the original plaint was filed, and not 
on the day when the plaint was returned after 
amendment. 


In Case No. 79, the application of the 
present law of limitation, as contended for 
by the special appellant, would be incerrect. 
Following the ruling laid down at® page 
814 of Hay’s Reports, 9th of March 1863, 
we hold that the suit was commenced on 
the 31st of December 1861, when the ori- 
ginal plaint was filed, and not on the 2ud 
of January 1862, when the plaint was re- 
turned after amendment. In this view, 


The 13th April 1866.° 
Present : 


The Hon’ble F. B. Kemp antl W. S. Seton- 
Karr, Judges. 
e 


Second Lease of isksa— Remedy. 
e 
Case Ng, 90 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Nuddea, 
dated the 26th October 1865, reversing a 
decision passed by the Moonsiff of Koosh- 
tea, dated the 20th July 1865. 


Jeeaoollah Mundul (Plaintiff) Appellant, 


versus 


Rajah Indoo Bhoésun Deb Roy and another 
(Defendants) Respondents. 


Baboo Gopeenath Mookerjee for Appellant. 


No one for Respondents. 


A cannot question a prior pottah granted by an 
ijaradar to B, which was ratified by the zemindar sub- 
sequently to his grant of a new pottah in, respect of 
the same landto A. A must seek his remedy in a suit 


agaifist the zemindar. s 


. THE zemindar having ratified the pottah 
græted by ' tho ijaradar, it cannot be ques- 
tioned by the special appellant, who must 
seek his remedy in a suit against the ze- 
mindar, if the latter has leased lands to him 
already leased out and which have been 


the case is governed by the old law of| admittedly for a long period in the occu- 


limitation, and the point raised before us has 
no force whatever. 

In Case No. 87, the special appellant, who 
has bought the rights and interests of Bhujo 
Huree, one of the four surviving brothers 
in a preceding generation, on his own show- 
ing, is not entitled to more than 4 \annas. 
Whether the widows of the ther brothers 
did or did not give up their shares to the 
plaintiff, the share of the defendant, special 
appellant, would remain unaltered. 

The objection to the decree of 8 annas 
to the plaintiff by the Appellate Court is, 
consequently, withouteany force at all. 

Both appeals are dismissed with costs. 


pancy of the special respondent. But there 
is an omission in the Lower Court’s proceed- 
ings to decide whether the whole of the 
land claimed is covered by the defendant, 
special respondent’s pottah. It is contended 
that some of the Jand claimed is not within 
the precincts of defendant pottah, and this 
poiat must be decided. + ° 


The case is remanded for that purpose, 
the appeal being decreed to that extent. 
Costs of appeal payable by the ‘sppellant, as 
he has failed on the main ground of appeal, 
and as he took no steps to move thee, Lower 
Court to review or amend its judgment. 
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* The 14th April 1866, 
Present: 
The Hon'ble H. V. Bayley and Shumboo- 
e 
nath Pundit, Judges. 
Partition— Srection—Rights cf 
neighbours—ight of ght and air. 

Case No. 3298 of 1865. 

Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 8rd 
August 1865, reversing a decision passed 

© by the Principal Sudder Ameen of that 
district, dated the 26th January \864. 
Sreenath Dutt and others (Plaintiffs) 
Appellants, 


VETSUS 
e 


Nand Kishore Bose and others (Defendants) 
Respondents. 


Baboos Otool Chunder Mookerjee and 
Dwarkanath Mitter for Appellants, 


Baboos Gopeenath Mookerjee and Gopal 
Lal Mitter for Respondents. 


Co-partners may, on partition, retain possession 
severally of*such joint lands as they may havetaken 
separate possession of with the consent of all®or at 
least of a majority of the co-partners. R 

A person cannot be allowed to maintain ą wall te the 
injury of his neighbour. 

A built an upper story to his house overlooking the 
inner apartments of B, who thereupon built a wall which 
A complained deprived him of light and air. HELD 
that as A was the first and greater wrongdoer, he was 
entitled to no relief even if it wera shown that B’s wall 
had deprived him of light and air after long enjoyment 
of the same. 


We are satisfied that the special appellant 
is entitled to hage all the’ancestral property 
divided in proper shards, viz. those held 
joint as well ag those held separately by 
the different shareholders. Each sharehold- 
er, howeyer, will be entitled to retain, 
asa part of his share, all those lands he 
may have separafely held upon which he 
may have erected buildings or planted fruit 
trees, or at his own expense dug a tank, or 


THE WEEKLY REPORTER. 


Rulings. [W0]. V. 





which in course of his separate possession 
he may have substantially improved. But 
those who by this mode of division may be 


und to ‘bold more than would belong 


rightly to their legal shares, shall make up 
the difference to those who thus hold less, 
from their shares in other lands held jointly, 
or by paying compensation in money, or by 
giving over other lands or agreeing to pay 
rents for their thus larger sharers. The 


‘| equitable rules of Regulation XIX of 1814, 
‘and the principles adopted by our Civil 


Courts in such cases, are eto be adopted for 
the partition ig this case. ` 


We are satisfied ° that the plaintiff had 
claimed the lands upon wifich the wall in 
dispute in'this case stands as attached to his 
dwelling house, and we find that the special 
appellant is right when be says before us 
that the two witnesses examined by him 
sufficiently prove the fact of the plaintiff's 
having so had use and occupation of that 
land. The opinion of the Judge, both be- 
fore and after remand, was against the 
plaintiff on this point; but plaintiff does 
not press this part of his claim, provided 
all the property be divided as directed 
above. We think, then, that, under theses 
circumstances, it will suffice that the Lower 
Appellate Court should consider the lands 
in question to be claimed by the plaintiff 
as attached to his house. It was in respect 
to these lands that the plaintif all along 
objected to the defendant’s erecting the 
wall thereupon, and that the Lower Ap- 
pellate Court should reconsider the legal 
effect of the evidence of the plaintiff’s 
witnesses with regatd to plaintiff's previous 
possession of this land, which evidence the 
Lower Appellate Court seems to us to have 
misconstrued. ` 


We would further notice to the Lower 
Appellate Court tbat the co-partners may, 
on partition, be allowed to retain possession 
each of such joint lands as they may have 
taken separate possession of with the ex- 
press or implied consent of all oreat least 
of a majority of the co-partners. Now, 
this principle will have to be applied to 
the defendant’s case in respect to the wall 
which he huilt under the circumstances 
noticed above. Thus, defendant will have 
no title to retain the lands upon which he 
built the wall unless he can show the con- 
sent of all or at least of the majority of 
his co-partners. 

We further find that the Lower Appellate 
Court has not takemany notice of the Rrayer 


Z 
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of thesspecial appellant that the wall should 
be removed, as it is so built that it injures 
the wall of the dwelling house of the special 
appellant. Should it be ‘proved, as is ae 
leged by the special appellant, that the rain- 
water, falling within a, confined space be- 
tween the two walls of the plaintiff and the 
defendant, and having no outlet, siuks into 
and undermines the building of the special 
appellant, the defendant must not be allowed 
to maintain the wall to the injury of his 
neighbour. š : 

The fact of ghe said confined water also 
acting to the prejudice of phe wall erected 
by the defendant, does not deprive the 
plaintiff of hisgright to remove what is 
mischievous to his part of the building. 

We further notice that the plaintiff is 
said to have built an upper story to his 
house, overlooking the inner apartments of 
the defendant. Defendant, `on this, built the 
wall which, it is said, deprived plaintiff of 
light and, air. Even if it were shewn that 
light and air had long been enjoyed by the 
plaintiff and have now- been cut off by de- 
_fendant’s wall, still, as plaintiff had no righs 
to build an upper story, with reference to 
the circumstances of domestic life in India, 

e so as to intrude on. the privacy of the 
females ,of the defendant’s family, the 
plaintiff would have no relief in this respect, 
as he was the first and greater wrong-doer. 

Lastly, we have to observe that plaintiff, 
special: appellant, complains that the evi- 
dence of several co-partners examined in this 
case goes to show that the upper stoxy built 
‘by him does not in any wise injure the privacy 
of any part of the inner apartments of the 
defendant ; and as it would appear that this 
wall is built by the defendant at a distance 
from his house, apart from its eastern wall, 
and as the case is already to be remanded 
on other grounds, we think the evidence of 
the co-partners alluded to by the special ap- 
pellant should be considered with a view 
to a question whether'there be an overlook- 
ing so as to encroach upon the privacy of 
defendant’s family. 

Of the three pleaders of that defendant 
who built the wall, one is absent owing to 
sickness, and the other two, on being called 
upon by the Court to support she judgment 
ofthe Lower Appellate Court, stated that 
“they were not prepared to argue the case, 
as they had not been supplied with any 
papers or instructions. y 

We accordingly remand the case to the 
Lower Appellate Court to re-try it with 
refgyence to the above remarks. 
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The 17th April 1866. 
Present: 


The Hon’ble C.B. Trevor and F. A. Glo- 
ver, Judges.” 


Admission—Zstoppel—Hvidence. 
Case,No. 409 ah 1865. 


Regular Appeal from a decision passed by 
Moulvee Nazirooddeen Khan Bahadoor, 
Principal Sudder Ameen of Hooghly, 


dated the 27th November 1865. 


` Chunder Kant Chuckerbutty Christian 
(Plaintiff) Appellant, 


°, VETSUS 
Dutt and others (Defendants) 


Pearee Mohun 
y Respondents. 


Mr. R. E. Twidale and Babods Dwarka- 
naih Mitter snd Onookool Chunder 
Mookerjee for Appellant. 


Messrs. R. V. Doyne and R. T. Allan, and 
Baboos Unnoda Pershad Banerjee, 
Banee Madhub Banerjee, and Ombika 
. Churn Banerjee for Respondents. 


Suit laid at Rupees 10,000-0-0. 


An admission made by a party in other cases may bi 
taken as evidence against him, but cannot operati 
against him as an estoppel in a case in which his oppo 
nents are persons to whom or to any one else concerner 
the® admission was not made, and who aire not provet 
to Aave ever heard of it or to have been in any wa} 
misled by it or to have acted in reliance upon it. 

* Tus wasa@ suit to recover possession O 
a 5 annds 6-2-2 share of of Lot Gulimee by 
reversal of a sale in execution of decree 
The plaintiff’s allegation was that he pur 
chased a Dur-Mokururee right in the pro 
perty in question in the year 1267 B.S 
for Rupees 10,000, but that afterwards (il 
1269 B. S., that is), being pressed for money 
he mértgaged it to his mother, Bromomoye 
Debia (a pro formå defendant), for an ad 
vance of Rupees 2,000 under a deed of con 
ditional sale ; that, in little more than a yea 
(22nd Phalgoort* 1270),agg cleared off th 
advance by the usùfruct and payments in casl 
and re-entered on his property, of which h 
held possession for some three or four month 
before ouster. He adds that the defendar 
Ram Lal Mookerjee, who held a decree fc 
costs in a resumption suit amounting { 
Rupees 132-7-4 agaiust his mother, took ou 
execution, and, in satisfaction of his decree 


210. Civil THE WEEKLY 


REPORTER, Rulings. [Yol V. 


4 . 


caused thé property in suit to be sold as 
belonging to his (plaintiffs) mother Bromo- 
moyee Debia, and purchased it benamee in 
the name of the defendant Pearee- Mohun 
Dutt. Plaintiff was ousted from his pro- 
perty in consequence of this purchase, and, 
his application jn the Miscellaneous Depart- 
ment under Sectiqn 269 Act VIII of 1859 
having been rejectéd, now gues to recover 
possesion by regular suic. 

The defendant Pearge Mohan Dutt al- 
leged that the lands in question had been 
sold absolutely to Bromomoyee by her son, 
and had afterwards been purchased by him 
(defendant) in good faith at the execution 
sale. He denied that he acted “ benamee” 
for Ram Lall Mookerjee, and urged that the 
plaintiff's own admissions in cases before the 
Courts proved that his mother was the real 
owner of the estate. 

The Principal Sudder Ameen held that 
there was no proof of the mortgage to Bro- 
momoyee, But that the latter was in posses- 
sior?at the time of sale ag absolute owner of 
the property. He, therefore, dismissed the 
plaintifi’s suit, considering him bound by 
his own admissions in other cases, znd estop- 
ped from setting up any claim opposed to 
them. 

Its urged in appeal— 

(1) That the admissions of the plaintiff 
cannot act as an estoppel against him in this 
suit ; 

(2) That there is sufficient proof of the 
mortgage and of the subsequent re- entiy ; 
and . 

(3) Thatthe admissions.of the platti 
in the Fouzdaree and Revenue Courts are 
not irreconcileable with the facts glleged by 
him in this case. 

On the first issue, we agree with the ap- 
pellant that the admissions in question can- 
not act as an estoppel. It was never at any 
time pleaded that they had been made to the 
purchaser or to any one else concerned, and 
there is no proof that these parties ever 
heard of them, or were in any way misled 
by them, or had made the present purchase 
in reliance upon them. They may be taken 
as evidence of course against the maker, but 
cannot estop him the present case from 
having his chim enquired into. 

With regard to the mortgage, we think 
the proof altogether insufficient and unsatis- 
factory. In, order to clear up this part 


of the case,’we summoned and exemined: 


the plaintiff Chunder Kant himself, bat his 
evidence has in no way dispelled our coubts, 
on the contrary, it has-increased them. He 


is altogether unable to shew us bow his 
mother, a poor woman supported by an 
allowance from her sons, was able to collect 
@ gether such a large sum as 2,000 Rupees. 
The mortgage deed itself is not produced. 
Bromomoyee, who was examined, could 
not produce any collection papers or any 
document shewing that the land had ever 
been in her possession, The receipts for 
rent are all in the plaintiff's name, and the 
Zemiudaree Serishtah contains no memoran- 
dum of the conveyance, put bears, and has 
always borne, the plaintiff's name as owner 
of the land, . 

Then as to the plaintiff’s own admissions. 
It appears from the record what Bromomoyee 
brought two suits against Tara Chand Gope 
and Kartick Chunder Nepgy for rent, basing 
„her right to sue on purchase from the 
‘plaintiff, and the plaintiff acted as her 
mooktiar in these cases and signed her name 
per procuration. His explanation of this 
circumstance is not credible. . 

In another case (22nd July 1863), before 
the Sessions Court, plaintiff averred that 

shis motber was the owner of the property, 
and that be himself was only a tenant. It 
appears that one Koilas had complained 


against plaintiff on a charge of extortion® 


and illegal confinement, and the ,Gefence 
(which was successfil) was that he, plain- 
tiff, being merely a tenant, could not have 
been guilty of the offence charged. The 
result of the case was that Koilas was 
charged at the Sessions with perjury and 
convieted, mainly, of course, on the plaintiff’s 
allegation that he had nothing to do with 
the estate in which Koilas was‘ a ryot, but 
that his mother was the malik. 

Now, had the mortgage been proved, it 
might be said that these statements were not 
absolutely irreconcileable with the plaintiff's 
present allegations, for Bromomoyee, being 
mortgagee in possession, might have been 
called the legal owner; but as the mortgage 
has not been proved, we must take these 
admissions of the plaintiff in their plainest 
and most unequivocal meaning ; and tliere 
can be no doubt that they have, as between 
Chunder Kant and Bromomoyee, the effect 
of proving the mother to be the owner of 
the propertyezow sued for. 

It may be that the special appellant made 
these admissions with some fraudulent pur- 
pose, but ifthat be so, he must bear the 
penalty attaching to his own act, 

For these reasons, we confirm the decree 
of the.-Lower Court ard dismiss this appeal 
with costs. . © {x 
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* The 17th April 1866. 
Present: 


: ` 
The Hon’ble F. B. Kemp and W. S. Soton- 
Karr, Judges. 


Jurisdiction— Award of competent 
authority, under Section 14 Act VIII 


of 1859—Splitting or abandonment of 


claim—Alluvial land. 
Case No. 361 of 1865. 


Regular appeal a decision passed by 
the Principal Sudder Ameen of Shaha- 
bad, dated the 31st July 1865. 

Baboo Megkbarun Singh’ and others 
(Defendants) Appellants, 
, versus 
Maharajah Mohessur Buksh Singh Bahadoor 
(Plaintiff) Respondent. 

Mr, A. T. T. Peterson, and Baboos Unnoda 
Pershad Banerjee and Onookool Chunder 
Mookerjee for Appellants. 


Mr. R. V. Doyne, Moonshee Ameer Ak 


Khan Bahadoor, and Baboo Dwarkanathe 


Mitter for Respondent. 


Š Suit laid at Rupees 2,17,687. 


y 


_ lands which had accreted to his estate had 


The proceedings of two Deputy Collectors ending in 
a mere opinién as to what should be the boundary of the 
two Presidencies of Bengal and the N. W. Provinces, 
is not an award of tt competent authority ” as to jurisdic- 
tion within the meaning of Section 14 Act VIII of 1859. 

The plea of splitting or abandonment of claim main- 
tained in a suit for alluvial land. 

Tars was a snit to obtain beegahs 3,042 
and 5 cottabs of alluvial land appertaining 
to certain mouzahs in Pergunnah Bhojpore, 
in the district of Shahabad, together with a 
very large sum as mesne profits. 


A previous suit by the same plaintiff 
against the same defendant for 2967 beegahs 
10 cottahs in the same locality had been 
decreed by a Bench of the High Court 
(Justices Steer and Kemp) on the 29th of 
April 1864. 

The plaintiff’s present case. was that the 


been wrongfully usurped by the defendants 
at various periods, commencing from the 
month of Koar or Assin 1269. The defend- 
ants set up various pleas in bgx, as well as 
on the merits, of which, ‘however, in this 
appeal it will only be necessary to notice 
two pleas. The Principal Sudder Ameen, in 
a very long judgment, over-ruled the whole 
of the pleas, and gave the plaintiff a decree 
for beegahs 206l, with mesne profits in 
proportion, to be calculated in execution. 
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The appeal has been fully argued by Mr. 


Peterson for the defendants and by Mr. 
Doyne for the plaintiff," but the contention 
of Mr. Peterson really resolves itself into 


two points,—Is¢, a plea of want of jurisdic- 
tion in the Civil Court of Shahabad under 
Section 14 of Act VIIE; 23nd, a plea of 


splitting or abandonmentg of claim under 


Section 7 of thesame Act? 
Both these points were taken up by the 


lower Court, and the Principal Sudder Ameen 


found that there had been some enquiry by 
certain Deputy Collectors, and that these 
officers had found the lands to be, not within 
the district of Shahabad appertaining to 
Behar and the Lower Provinces, but in that of 
Ghazeepore appertaining to the North-West- 
ern Previnces. The lower Court finds, 
however, that the abave is merely an opinion, 
and that it has not been endorsed by the 
higher Revenue Authorities.. The learned 
Counsel, “Mr. Peterson, is unable to shew 
us that this finding of the lowér Court is 
wrong in fact. Indeed, he admits that *the 
Governments of the North-Western Pro- 
vinces and of Bengal are even now at issue 
on the question of- the boundary of the two 
Presidencies at this very place, and that no 
final decision has been arrived at. We think, 
in this state of things, that the proceedings of 
the two Deputy Collectors ending in a mere 
opinion as to what should be the boundary, 
can never be taken to be the award of “ com- 
petent authority” contemplated in Section 14 
of Act VIII. ; 

We cannot, further, endorse Mr. Peter- 
son’ contention on this point, to the 
effect that, aluhough the proceedings in ques- 
tide are np “ @ompetent award” as to juris- 
diction, they still are evidence showing the 
lands eto be actually within Ghazeepore. 
Primé facie, the lands, being on the south 
side of the Ganges, would belong to Shaha- 
bad; and the decision of the High Court, to 
which advertence has already been made, 
has ruled that lands, to which the Iands now 
sued for actually adjoin, are within Shaha- 
bad. 

For the practical purposes of litigation we 
must, therefore, consider the lower Court, on 
all the facts and admissioff$xto have rightly 
exercised its jurisdiction. % ° 

On the second point, it is contended that 
the decision of the Principal Sudder Ameen is 
not in conformity with the plaint, and is at 
The 
plaint in the former suit was filed on the 
30th of December 1861, or about the middle 


sof the month of Posh 1269, and the dis- 
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possession in that case was alleged to have | expressions in the plaints are mere’verbal 


taken place on the 13th of March 1860, or 
about the middle of the Fuslee year 1267. 
But the plaint in the present suit distinctly 
states that thescause of action arose in the 
month of Koar 1269, or about September 
1861, “ from the date when the earth formed 
“and when the defendants usurped posses- 
“sion.” Itis tra that to this distinct state- 
ment is appended another to the effect that, 
“ besides the lands in dispute in the former 
“suit, the lands now in contest, as they 
“ appeared and became fit for cultivation, 
“were occupied wrongfully by the defend- 
“ ants, and the proceeds usurped after the 
“first suit.” But the meaning of this is, 
clearly, from the schedule of the plaint as 
well as from the whole evidence, ghat the 
first encroachment on tbe lards now sued for 
took place in Koar 1269, and that subsequent 
encroachments followed in the years 1270 
hnd 1271 as lands accreted and were left 
bare by thé receding waters, and became fit 
for tultivation. z 

- Now, Koar 1269 is, beyond all question, 
at least three months anterior to the date of 
the presentation of the plaint in the last 
suit. i 

But more explicit than the plaint is the 
testimony of the witnesses. The witnesses 
for ‘the plaintiff, who deposed before the 
Principal Sudder Ameen, are unanimous 
in deposing that the lands reformed from 

. Koar 1269 to 1271. Many of the witnesses 
distinctly mention the month of Koar of 
1269, andsome again state that no less han 
950 beegahs were actually reformed in*that 
month and year ; other reformations or accre- 
tions, to the extent of 800 and*110Q beegahs, 
taking place in the subsequent years .1270 
and1271, Theevidence taken by the Ameen 
who went tothe spot is much to the same 
effect. 

It is also clear tous that the accretions 
would take place in each year in September 
or October ; as.the stream. of the Ganges fell 
orreceded ; and we should be warranted in 
holding that the lands newly formed would 
be eagerly occupied by one or .other of the 
contending parties as soon as the stream left 
them, even if theflaintiff’s’ evidence did not 
assert this tf havs been the case. 

Mr. Doyne urges, on the other hand, that 
in the last suit the boundary was clearly 
stated as the Ganges on the north and east, 
and that the “plaintiff evidently wanted to 

‘carry his claim as far as the river, and even 
then to include all the lands which had at 
that time appeared above water; that the 


inaccuracies of statement by which the 
plaintiff should not be debarred from having 
is suit tried on the merits 3; and that the 
lower Court has clearly so treated this part 
of the case. 

But we are of opinion that, although it 
may be very well, in some cases, not to hold 
‘the plaintiffs too strictly to the letter of 
their plaint, when it is obvious that clerical 
errors have been introduced into either the 
plaint or into the written statement, the 
plaintiff has no claim to any such indulgence 
in this instance, His statement is clear and 
precise that the firsw accretion and usurpa- 
tion took place in Koar 1268, or September 
1861, before the last suit was brought, and 
ata time when his vigilance had been fully 
aroused to an assertion of What he consider- 
ed his rights. His witnesses, in the most 
positive terms, support this statement. The 
various acts of alleged usurpation are made 
the ground for claims of mesne profits to an 
enormous extent, corresponding to the suc- 
gessive years of 1269, 1270, and 1271, for 
seach of which the amount of damage done is 
estimated with the completest details. It 
is wholly impossible for us to hold that a 
plaint so precise and a claim so obviously, 
dictated by a desire to oppress ansagvefsary 
by the weight of unprecedented damages, 
can have been based on a mere oversight or 
error, We must hold that the plaintiff has 
admitted the existence of 950 beegahs of 
the land sued for, and the knowledge of the 
existance of such lands, at the very time 
when ‘he brought his first action ; and that, 
consequently, he is fairly brought bythe 
defendants within the provision of the Sec- 
tion quoted, Section 7 of Act VIII. The 
case referred to by Mr. Doyne at page 286 
of Marshall’s Reports is not in point, for 
there the Court found fraud on the part ofa 
trustee, and the cause of action, where split- 
ting of claims had been alleged by the de- 
fendant, was found to be different,’ 

The decision. of the lower Court is, in 
fact, against the plaint and against the 
weight of the evidence. 

As regards lands which accreted in subse- 
quent years, or in 1270 and 1271, we find 
by ‘the maps; which the parties admit to be 
correct, that such accretions must have been 
made to the 950 beegahs which reformed 
and were taken possession of in 1269, If 
the defendant was then, as the plaintiff now 
shows, allowed to take possession of the 
above 950 beegahs, it naturally follows 
that all the additions of the two subsequent 
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years were legitimate additions to what the 


defendant, with the full knowledge of the 
plaintiff, had been allowed to retain, and 
that they ought to have been included in the 
suit filed in December 1861, if they wer 
ever to becomé the subject of judicial con- 
troversy and judicial decision. 

Our conclusion, theréfore, must be that, 
whatever may be the fate of the'separate 
and previous suit now pending in the 
Privy Council, into the consideration of} 
which we have not in the least entered, this 
separate suit, on the plaintiff's own case and 
evidence, should "have been dismissed with 
all costs. 

We, accordingly, under Section 7 of the 
Code of Civil Procedure, decree the appeal 
with all costs in both Courts payable by the 
respondent, includin the costs payable by 
the 5 pro-formd defendants who were ab- 
solved by the lower Court, and whose costs 


‘were, for some unexplained reason, made 
3 ? 


chargeable to the defendants. 





The 18th April 1866. : 


Present: 
he Hon’ble C. B. Trevor and F, A. Glover, 
“A. Judges. 


Pottah (Production of—without pos- 
aat session). 


Case No. 3516 of 1865. 


Special Appeal froma decision passed by: 


the Officiating Principal Sudder Ameen 
of Purnea, dated the 8th September £865, 
reversing a decision passed by the Moon- 
sif of that district, dated the 27th April 
1865. 

Shaikh Luckhee (Plaintiff) Appellant, 

VETSUS F 
Shaikh Babur and others (Defendants) 
Respondents. ` 
Baboo Romanath Bose for Appellant. 
Mr. C. Gregory for Respondents. 


The mere production of a pottah, without proof of 
possession under it, cannot avail. ; 


THis was a suit by one ryot against 


another to recover possession of «19 beegahs |. 


12 cottahs of land in Mouzah Kharie. - The 
plaintiff (who is the special appellant before 
us) alleges that he got a pottah from the 
farmer in 1270 and took possession of the 
jote under it. . 

‘The defence was that the land had been 
in spgcial xespondent’s possession from 1259 
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to 1267 B. S., when it was diluyiated ; that» 
on reformation in 1270, defendant re-entered 
and has kept possession ever since. He 
added that, under such circumstances, the 
farmer had no right to give a pottah’ to a 
third party. . 

The first Court held that, as the defendant 
had no right of occupancy, plaintiff was 
entitled to the land under the pottah, 

But the Princ™al Sudder Ameen decreed 
for the defendant, considering that he had 
been in possession ever since the reforma- 
tion, that the pottah was collusive, and that 
the defendant could only be ejected by the 
Mostajir in due course of law under Section 
25 Act X of 1859. 

We see no reason to interfere. The 
special appellant sued to recover possession 
on the gfound that he had taken possession 
of the land under hig pottah and had been 
dispossessed by the special respondent, but 
the Principal Sudder Ameen has found on 
the evidence that the special appellant was 
never in possession of the land at all; ənd 
this being so, it if immaterial to consider 
whether the Mostajir’s admission of the 
genuineness of special appellant’s pottah is 
sufficient to prove that document, inasmuch 
as the pottah, without proof of possession 
under it, would not assist the special appel- 
lant’s case. It having been proved, there- 
fore, that the special appellant had no pos- 


.| session, but that the land had been held ever 


since its reformation by the special respond- 
ent, we think that the former’s suit was 
rightly dismissed, and that this gpecial ap- 
peal’sshould be rejected wiih costs. The 
special appellant can, if he be so advised, 
bring his suitein a different form, on his 
title to thô land under the pottah ; but the 
present case must, for the reasons given above, 
undoubtedly fail. 


The 18th April 1866. 
X- R Present: 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 
Limitation — uit by, unsuccessful 
claimant to aftachea property. 
Case No. 125 of*1866. 

Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
Blst May 1865, reverging *a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 17th No- 
vember 1864, 

A 
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eee 
Shaik Khada Buksh (one of the Defendants) | Treelochun Roy (one of the Defendants) 


Appellant, Appellant, ` 
Versus versus 
Purmonund Dutt and others (Plaintiffs) | P Rajkishen Roy and others (Plaintiffs) 
*Respondents. Respondents. * 


Baboos Ashootosh Dhur and Upprokash 
Chunder Mao kerget for Appellant. 


No one for Respogdents. 

Section 246 Act VIII of 1859 makes no distinction in 
favor of cases not decided on the merits. but makes it 
imperative on the party whose claim to attached pro- 
perty has been rejected, under any circumstances, to sue 
within one year. 

Ontr one point is urged on us which is, 
that the Judge is wholly mistaken in his in- 
terpretation of Section 246 of Act VIII, and 
in his ruling that, because the plaintiff’s claim 
in the execution case was not decided on its 
merits, the plaintiff was not bound to sue 
within one year. 

The ordev under Section 246 was to the 
effect that six months having elapsed, and 
the plaintiff not having adduced his proofs, 
his claim was rejected. But whether it had 
been rejected because the plaintiff failed to 
adduce proofs, or for any other reason, the 
words of the law are clear and precise. 
“The party against whom the order may be 
given,” shall be at liberty to sue within one 
year. The plaintiff did not sue, it is admit- 
ted, within the prescribed period ; and conse- 
quently, without drawing a distinction for 
which the Section affords no warrant, the 
Judge should have put the plaintiff at once 
out of Court. No person appears to support 
the decisién of the Judge, but the point faised 
is so clear'that we decree the appeal, and 
restoring the decision . of „the first Court 
which dismissed the suit, we decree thé spe- 
cial appeal with costs. 


The 18th April 1866. 
Present: 


The Hon'ble F. B. Kemp and W. É. Seton- 
Karr, Judges. 

Onus probandi (Plea of partition in 
joint Hindoo Family)—Evidence (of 
separation iyestate): 

*Casé No. 114 of 1866. ’ 


Spectal Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 23rd October 1865, affirming a 
decision passéd by the Sudder Ameen of 
that District, dated the 26th September 
1864, 


Baboo Greeja Sunkur Mojoomdar for 
Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondents. 

Where a party.admits that a family was joint, but 
sets up a partition, the onus probandi is on him. 

‘The mere fact of one of several @o-sharers alienating his 
share of the property is no proof of separation in estato. 

WE think tifat the lower Court threw the 
onus on the right party. The special ap- 
pellant admits that the family was joint, but 
sets up a partition; the onus was on him. 
It may be that the alleged partition took 
place so long ago that it would be difficult for 
the special appellant, although he pleaded a 
deed, to produce it; but the onus is still on 
him to prove the special plea by other 
reliable evidence, and he has not done so. 
The mere fact of one of a body of co-sharers 
flienating his share of the property is no 
proof of separation in estate, 

The other plea, that some of the proper- 
ties were the separate acquisition of thy 
special appellant’s grandfather, was garov- 
ed; and although the Principal Suddéf Ameen 
does not enter into this point very minutely, 
he endorses the opinion of the Court of first 
instance. It would be useless to remand 
the case on this point as the taidad filed by 


: the special appellant in support of his plea 


doesy not show the name of his grandfather, 
or prove that the properties covered by it 
were not acquired with the joint funds of an 
admittedly joint Hindoo family. 

Appeal dismissed with costs and interest. 


The 18th April 1866. 
Present: 


The Hon’ble F. B. Kemp and W. S. 
Karr, Judges. 


` 


Seton- 


Hindoo Law of Inhoritance—Sister. 
»Qase No, 128 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Hooghly, 
dated the 17th November 1865, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 20th February 
1865. 


`~ 
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Anynd Chunder Mookerjee (one of the 
Defendants) Appellant, 


versus 


Teetooram Chatterjee and others (Plaintiff) 
+ Respondents. 


Baboo Motee Lal Mookerjee for Appellant. 
: No one for Respondents. 

According to Hindoo Law, a sister cannot- succeed 
to the property of her brother, 

Ture is only one exception taken to the 
judgment of the Principal Sudder Ameen, but 
itis valid. There*has been no proper enquiry 
as to how Bishessuree, the daughter of 
Kumul Lochun and the gister of Ram. Brahma, 
can succeed against the defendants. The 
Principal Sudder Ameen merely says that 
Bishessuree succeeded to her brother on his 
death. But it does'uot appear how the sister 
under Hindoo law, could succeed to the pro- 
perty left by the brother, and Bishessuree, 
it is further stated, is a childless widow. 

The decision of the Principal Sudder 
Ameen seems wrong on this point. There 
is no one before us to support the decision of 
the Appellate Court, but, on the face of thé, 
judgment itself, we have no hesitation in re- 
manding the case for a fresh decision on this 
“point, indicating at the same time to the 
low out that, under any circumstances, 
we do not understand how Bishessuree could 
be the heir of her brother. _ 

The Principal Sudder Ameen will pass a 
fresh decision on this part of the case only. 


. b 


The 18th April 1866. 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr. Judges. 


Special Appeal—Damages for in- 
adequate sale of decree—Purchaser 
of decree—Section 11 Act XXIII of 
1861. 


Case No. 98 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 25th October 1865, revers- 
ing a decision passed by „he Sudder 
Ameen of that District, dated the 9th 
January 1865. 

Kristo Monee Thakoor (Defendant) 
Appellant, 


versus 
Bispambhur Doss (Plaintiff) Kepondenh 


a 
Baboo Motee Lal Mookerjee fon Appellant. 


Mr. R. E. Twidale for Respondent. 

No special appeal will lie under Section 27 Act XXIII 
of 1861 for damages for inadequate sale of a decree. 

The purchaser of a decree is not a party to the suit 
within the meaning of Section 11. 

THe special respondent takes a prelimi- 
nary objection to the hearingsof the appeal to 
the effect that, under Section 27 Act XXIII 
of 1861, no sp@cial appeal will lie. The 
objection is valid. The suit was clearly 
one for damages be@ause the plaintiff had 
suffered a loss from a judgment-debtor 
having sold the plaintifs decree for a very 
trifling amount, there being, it appears, cross- 
decrees existing at the time between the 
parties, 

No special appeal will lie in such cases of 
damages,*and there is no force in the special 
appellant’s reply to this plea in bar, to the 
effect that the question had been already 
settled by the Courts which executed the 
decree, and that, under Section ll.of the Act 
above quoted, separate suits would not lie 
to reverse or test sich orders. 

The special appellant is a purchaser of the 
decree, and is, therefore, not a party to the 
suit within the meaning of Section 11. 

The special appeal is dismissed as barred, 
with all costs. 


The 19th April 1866. 
Present : 


The Hon’ ble H. V. Bayley and Shumboonath 
se Pundit, Judges. ° 

Ghatwals of Beerbhoom—Power of— 
to grant permament leases for per- 
fermance of Police duties, 

Cases No. 394 of 1865, and Nos. 28, 32, and 

34 of 1866. 

Regular Appeals from a decision passed by 
the Officiating Judge of Beerbhoom, dated 
the 13th September 1865. 

Mukur§hanoo Deo and“ others (Defendants) 

. Appellants, 
versus 
Kostoora Koonwaree and others (Plaintiffs) 
Res ondem's. | 

Baboos Dwarkanath Mitter*’Onsokool Chun- 
der Mookerjee, and Sreenath Doss for 
Appellants. 

Baboos Kishen Kishore Ghosaand Jugo- 

danund Mookerjee fot Respondents. 


Permanent leases granted by the Ghatwals „of Beer- 
bhoom prior to the Decennial Settlement, for the due 
performance of the Police duties for which the lands 
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were criginally granted to the Ghatwals and have been 
held from gehefation to generation, eannot beset aside at 
the instance of the present Sirdar Ghatwals. The crea- 
tion of such under-tenures is not beyond the powers 
of the Ghatwals, 

THESE appeals arise out of four suits insti- 
tuted by the Court of Wards on behalf of a 
minor Ghatwal in Beerbhoom to dispossess 
the appellants ¥yom lands which they say 
they and their ‘ancestors have held for up- 
wards of 250 years, on payméht of small rents, 
with condition of service under the Sirdar 
Ghatwals. The appell&nts cannot produce 
any lease or title deeds. or shew that their 
names have ever been entered as Ghatwals 
in the records of the Magistrate from the 
commencement of the British Administra- 
tion. - 

The appellants in No. 394 of 1865 have, 
however, shewn, by a decision of the Zillah 
Court dated 30th June"1825, upheld by the 
Provincial Court, that an ancestor of some of 
these appellants being sued by an ancestor of 
the present plaintiff for enhancement of the 
renis of lands now forming a portion of the 
land in dispute in this” first case, it was 
proved that the ancestors of the appellants of 
the case No. 394 were members of the same 
family to which the ancestors of the present 
plaintiff belonged ; that out of the Ghatwalee 
property held by the common ancestor of both 
the parties, an ancestor of these appellants 
had obzained the 25 villages now in dispute 
in that case, on a lease with nominal rents 
by wuy of maintenance, with conditions of 
serving ‘under and assisting the hends of the 
family who might remain in possessign of 
the whole Ghatwalee property os Sirdar 
Ghatwals ; that the heirs of this ancestor had 
so remained in possession fom generation 
after generation up to the time of the insti- 
tution of the former suit; that these arrange- 
ments were admitted on behalf of the plaintiff 
not to have been disputed by thesnid plaintiff's 
father or his grandfather ; that the defend- 
ant in the suit had held his own share of 
the lease for 28 years since the death, of his 
father ; that the said father had so héld, and 
that the plaintiff was not, with reference to 
the lapse of time, able to say anything re- 
garding the time of the | possession of the 
father, grandfather, ard other preceding an- 
cestors of the said defenfant. The genealo- 
gical table filed by the defendant (in that 
case), shewing the names of the appellants 
of the case No. 894 of 1865, was admitted by 
the plaintiff to be gorrect. 

„The appellants in the number first men- 
tioned eabove have further examined wit- 
nesses to prove that they and their ancestors 


have held the 25 villages from a time anterior 
to the Decennial Settlement. 

Now, though the villages disputed in the 
gher three cases are different from those 25 
referred to above, still it is clear that the 
Courts below, as well as the High Court, in 
all the former stages of this litigation, nnd 
the Court below in the first instance, without - 
any remonstrance from the present plaintiff, 
all along treated the appellants of all the 
four suits as one and the same, 

On the present occasion, when the appel- 
lants in the other three «ses wanted below 
to examine witnesses to prove their long 
possession and to fix the period up to which 
it goes backwards, the Court below refused 
to examine these witnesses on the ground 
that it was an admitted fact that all these 
four cases were of the sf#me kind, and that 
the evidence in one, as regards possession and 
the nature of the tenure, was to be considered 
as evidence in all the other cases. We fur- 
ther find that the appellants in these three 
remaining eases have produced old Dakhilahs 

oing beyond 1790, which were produced 
also in the former litigation, and which do 
not appear to be denied by the plaintiff. 
The plaintiff does not appear to make it 
any part of his case that the tenures nows 
disputed were created subsequent tg&790, 
but simply relies upon their invalidfty with 
reference to the want of power in the Ghat- 
wals to create them. 

On these grounds, we have no reason to 
think that the case of any one of the pre- 
seat appellants of all the four suits is differ- 
ent ftom that of the others. 

The decision of the Zillah Court of Beer- 
bhoom dated 1825, ‘carries the possession 
and tke fact of the existence of the tenures 
now in dispute toa period far beyond the 
Decennial Settlement, if not beyond the ac- 
quisition of the Dewanny. 

Tt is a fact, not capable of being denied, 
that all the Ghatwalee Mehals of Beerbhoom, 
and so the Ghatwalee estate of the present 
plaintiff, was a part of the estate of the former 
Rajah of Beerbhoom, that it was settled with 
him as such, and that subsequently, on 
grounds of policy connected with the better 
management of the Police duties of the dis- 
trict, it was ghought proper by the Govern- 
ment to detach these Ghatwalee Jands from 
the estate of the Rajah. To the Rajah, be- 
sides a deduction of the revenue payable by 
him for these Ghatwalee Mehals, Govern- 
ment allowed a Malikanah. 

Government then made separate settle- 
ments of these Ghatwalee lands direct With 
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the Ghatwals at a rather reduced rate, with 
reference to the service expected to be per- 
formed by them. 

The result of these arrangements are foung 
recorded in Regulation XXIX of 1814, which 
admits that no express law was passed be- 
fore regarding these Ghatwalee lands. 

The Ghatwals were found, and so were 
recognised by that law, to have aright to 
hold Ghatwalee lands from generation to 
generation as long as they pay their revenue, 
though this right of property was burdened 
with certain dutie$ and other special restric- 
tions regarding “the manner of succession. 
The holders of these estates were neither 
found nor proygouneced by that law to be 
debarred from the right of creating under- 
tenures like the Zemindars of Malgoozaree 
estates. .. 

The Government had not also by that law 
claimed a right to dispossess any incumbent 
on the ground of his personal incapacity to 
fulfil the Police duties required from him, 
because these conditions of service, as far as 
they could be required by the British Go- 
vernment, were, in cases of persons disquat, 
lified, considered to be capable of being dis- 
charged by a substitute. 

~ The pleader of the appellant refers to 
certeig dgcisions and opinons, to the effect 
that no* Ghatwalee estate can be divided, 
under the ordinary law of inheritance, among 
all the heirs of a Ghatwal deceased, and 
that its proceeds cannot be attached for the 
personal debts of the Ghatwals in posses- 
sion. These rulings do not settle the ques- 
tion which is at issue in this casq viz. 
whether the Ghatwal can create an under- 
tenure of a permanent kind binding upon 
his successor, or at least to create as above 
such tenures as are now pleaded by the 
appellants in favor of junior members of 
his own family, or any other person, for as- 
sisting him in Police duties, or whether, 
though these tenures be illegal when created, 
still having ‘been created and maintained 
from a time preceding the Decennial Settle- 
ment, ghey can now be allowed to be dis- 
turbed, and that too at the suit of the heirs 
of the persons who had created them for 
good consideration. Even if Government 
had passed a law in 1798 or aftarwards, pro- 
hibiting the Ghatwals from creating any 
permanent tenures, or even such a tenure 
as is pleaded by the appellants to be held 
by them, and evenif that law had stated 
that the original rights acquired by the Ghat- 
wals were clearly proyed to be so limited as 
not bb admit of a right to create such tenures, 


1 


it is clear that, notwithstanding al} this, such 
a law, unless expressly worded to have a 
retrospective effect, could not by itself preju- 
dice any substantial pre-existing rights held 
by 6thers froma time beforg the Decennial 
Settlement, enjoyed for several years, unques- 
tioned by several generations of Ghatwals. 
An action on the ground gf*such a breach 
ot such a law, or even respective of such 
a law, simply où the ground of the invalidity 
of such creations gn the ground of the 
terms of these tenures being opposed to the 
original powers of the Ghatwals, could be 
brought only by the Government, and no 
Court of Justice could allow the heirs of 
those who had created the tenure to sue to 
set it aside, unless a special power had been 
given tq the heir of the lessee by a special 
enactment to do s0, aş was given to zemindars 
by Section 10 of Regulation XIX of 1793 
with regard to rent-free grants created af- 
ter 1790.- 

The pleader for the plaintiff ‘quotes Act 
V of 1859, with a view to shew that* the 
said law proceeds upon an assumption that 
previously the Ghatwals of Beerbhoom had 
no right to alienate any portion of their 
lands ; but the fact of such a record in.the 
preamble ‘of this law would not disprove 
stern facts and prejudice pre-existing rights 
like those disclosed in these four cases. Fur- 
ther, that law was passed for enabling the 
Ghatwals in Beerbhoom to make alienations 
of a-class which might have been rightly 
thought, before the passing of that Act, to 
have been beyond the powers ofethe Ghat- 
wals? and which alienations were quite differ- 
ent-from the tenure pleaded by the appellants. 
The alienation which by that law the Ghat- 
wals are now empowered to make, are aliena- 
tions fram the Ghatwalee property without 
any referencé to the purposes of the Police 
or other public duties for which originally 
the lands were conveyed to the Ghatwals, 
and which alienatioos are not however 
claimed by these appellants to have been, 
before the passing of the law, within the 
powers of the Ghatwals. The leases made 
in favor of the appellants are alienations made 
for enabling the Ghatwals to carry on their 


“public duties efficiently, "ås. they could not 


fulfil them without the as%istafice of other 
persons, 

The capacity of the plaintiff and of his 
ancestors to perform duly the Pdlice duties 
required from the Ghatwails, do-not seem to 
have any way deteriorated for the last 60 to 
70 years, owing to the existence of those 
tenures pleaded by the appellants, and, ac- 
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cordingly,* cannot be said to be anyhow 
against the policy of the rules under 
which the Ghatwalee tenures were originally 
made over to or under which the Ghatwals 
ave recognized by the Government to Hold 
their lands. The lower Court states much 
against the claim of the appellants to the 
Ghatwalee righi supposed to be set up by 
them by their calting themselves Shikmee 
Ghatwals and by their referring to laws ap- 
plicable to Ghatwals, byt these uncalled for 
proceedings on their part cannot alter the 
nature of the rights acquired by them under 
leases from the Ghatwals with conditions of 
cértain services, or alter the actual status 
acquired by them. The appellants are mere 
lease-holders, and have obtained and held 
possession as such, e 

We, accordingly, decree the appeals of all 
the appellants with costs, and dismiss the 
claim of the plaintiff with costs in all the 
four suits brought by him. : 
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The 20th April 1866. 


Present : 


The Hon’ble F. B. Kemp and W. S. Seton-, 


Karr, Judges. 
Suit for possession—Onus probandi. 
Case No. 182 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 26th October 1885, affirming a 
decision passed by the Moonsiff of Na- 
raingunge, dated the 8th May 1865. 


Rungo Chunder Bose (Plaintif) Appellant, 
versus 


Kashee Chunder Bose and others (Deffndants) 
Respondents. ° 


Baboos Romesh Chunder Mitter, Chunder 
Madhub Ghose, and Sreenath Banerjee 
for Appellant. » ” 


No one for Respondents. 


In a suit to, recover possession, the onus is on the 


plaintiff to prove his title. 


"Wor are unable to see any reason why the 
plaintiff should be exempted from the 
ordinary rule which would force him, being, 


[Yol V. 


A 


REPORTER. Rulings. 





as he admits, out of possession, to proye his 
title. Itisno argument to say that some 
of-his witnesses speak to his having been in 
pgasession before the defendants dispossessed 
him, and that the above evidence was not 
actually discredited by the first Court. The 
possession is now with the defendants by 
the plaintiff's own showing, andit can only 
be disturbed by a superior title. The plaint- 
iff should have given evidence that the tree 
and the land really fell within his boundary 
and share. 

We see no reason to ifterfere with the 
decision, and we dismiss the appeal, the 
respondents never haying appeared, 

> 


The 20th April 1866. 
s Present : 
The Hon’ble F. B. Kemp, and W. S. 
Seton-Karr, Judges. 
Joint Hindoo Family — Claim of 


stranger to share in Dwelling- 
; house and to land. 


` Case No. 201 of 1866. 


Special Appeal from a decision passed by 
the Second Principal Sudder Ameen o 


; I 
Hooghly, dated the 15th E A A 
1o 


reversing a decision passed by th on- 
siff of Amtah, dated the 18th February 
1865. 


Buddun Chunder  Maduck (Plaintiff) 


Appellant, 
E versus 
Chunder Coomar Shaha (Defendant) 
Respdndent. 


Baboo Nil Madhub Bose for Appellant. 


Baboo Ombika Churn Banerjee for 
Respondent. 

Suit by purchaser of a decree for the debtor's share in 
a family dwelling-house with gardens and tanks. HELD 
that, as the suit was for chambers and ground, however 
worthless the land might appear without the residence, 
or however inconvenient might be the intrusion of a 
stranger into the family dwelling-house, the plaintiff 
was entitled to an adjudication of his claim to the land. 

Tig is a peculiar case, in which the 
plaintiff purchased from a decree-holder 
part of his decree against one Raj Kisto 
Shaha, his*debtor, and many years after- 
wards sued to recover the same, The pro- 
perty which passed to the plaintiff by the 
sale certificate appears to have consisted 
of the debtor’s 2} annas share in a family 
dwelling house with, gardens and tanks, 
The finding of the Principal Sudder Ameen 
is quite conclusive as to the. plaintiff 


een 
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having no right to the chambers in the 
family dwelling house, the materials of 
which he has been held to have carried off 
long ago. 

On this point, then, wiz. the claim to ib 
hootrees or cHambers, there is no ground of 
appeal, 

But the suit was clearly brought for the 
ground as well as for the chambers, and 
however worthless the land may appear 
without the residence, or however incon- 
venient may be the intrusion of a stranger, 
the plaintiff haseclearly a right to have his 
claim to the smafl piece of land adjudicated. 
We therefore remand the case, then, solely 
for the determination of the plaintiff’s right 
to the land af the share of the debtor 
which he purchased. . 

‘ 


The 21st April 1866. 


° Present: 
The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. ry 


Limitation—Minority—IMesne 
profits, 
` 


Spaa Appeals from a decision passed by 
the Principal Sudder Ameen of Shaha- 


bad, dated the 24th July 1865, reversing 
a decision passed by the Moonsiff of that 
District, dated the 21st March 1865. 


Case No. 3486 of 1865. 


~- ‘ 
Luchmun Singh and others (Plaintiffs) 
Appellants, 


versus 


Mussamnut Bibee Miriam and others 
(Defendants) Respondents. 


Baboo Gopeenauth Banerjee for Appellants. 


Baboo Anund Gopal Paleet for, 
Respondents. 


Case No. 3487 of 1865. 


Luchmun Singh and another (Defendants) 
Appellants, 


VETSUS 


Kazim Ali Khan afd another (Plaintiffs) 
Respondents. 


Baboo Gopeenauth Banerjee fop ‘Appellants. 


Baboo Anund Gopal Paleet for 
j Respondents. 


The mere fact of a plaintiff not swing within 8 years 
of his attaining majority, will not, in cases where Act 
XIV of 1859 allows a general limitation of 12 years, 
bar his suit if brought within 12 s of the time when 
his cause of action accrued, 


Persons who purghase from one who they know has 
no legal right to sell, with full notice that the vendor 
was only a trustee fer her minor sons, are liable to pay 
mesne profits. ° 


According to Clause 16 Section 1 Act XIV of 1859, 
no more than six years’ mesne profits can be recovered. 


No. 3487.—Tuıs was a suit by the special 
respondents to cancel a deed of conditional 
sale illegally executed by their mother, 
Miriam,Bibee, in favor of the defendant on 
the Sti February 1855. The plaintiffs 
were minors at the time of execution. 


The defendants contend that the mother, 
as guardian of her minor sons, and being 
pressed for means to support them, alienated 
and had a right toealienate the property in 
question. They also pleaded that the plaint- 
iffs had not brought their suit within three 
years of attaining majority, and were there- 
fore barred. i 


The Court of first instance dismissed the 
suit of Kazim Ali, the eldest son, as barred 
by the three years’ limitation, and decreed 
the share of Yad Ali, the younger son, but 
without. wasilat. 


The Principal Sudder Ameen considered 
thas both plaintiffs were in time, and decreed 
the $ntire claim with wasilat. 


.[wo objections are taken ‘in special 
apgeal—(l) That the suit is barred, and (2) 
That the mortgagees, special appellants, 
being innocent purchasers for value, should 
not have been made to pay wasilat. 


We are clearly of opinion that the three 
years’ limit cannot bar this suit. The law, 
(Act XIV of 1859) was not intended to act 
unfavowably to minors or to place them under 
any special disability, but, on the contrary, to 
assist them with exceptional privileges ; and 


„the mere fact of a plaintiff not suing within 
three years of hisedittatning majority, will not, 


in-cases where thePe is a general limitation 
of 12 years, bar his suit if brought within 
12 years of the time at which his cause of 
action accrued. 


The point has, we observe, béen more than 
once decided by this Court, (wide Bisham- 
bhur Sircar and others, Appellants, 8 Week- 
ly Reporter, page 21 ; and Kalee Doss Chat- 
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terjee, Appellant, 4th May 1865. On this | 
issue, therefore, we agree with the Principal 
Sudder Ameen.. a 

Neither can we see any reason why the 
special appellapts should be excused from 
msking good the wasilat. They were by 
no means in the position of innocent pur- 
chasers, but, ofthe contrary, bought from 
one who they knew had no right under the 
law to sell, with full noti€e that she was 
only a trustee for her minor sons.. In one |: 
point, however, the Lower Court’s judgment 
must be amended. The Principal Sudder 
Ameen has decreed wasilut for 10 years ; | 
but it bas been ruled by this Court that 
Clause 16, Section 1, Act XIV of 1859 
makes it impossible to recover more than six 
years’ balance of mesne profits, and, following 
this ruling, the order below must ‘be amended 
accordingly. 

Special Appeal No. 3486 was a cross-suit 
brought by. the mortgagees for confirmation 
of their possession by foreclosure after no- 
tice and admittedly is „governed by the 
order in this case. 

Both of these special appeals, therefore, 
are dismissed with costs, except as regards 
the four years’ wasilat given in excess of what 
is allowed by law in No. 3487. To this 
extent, special appellant’s appeal is decreed 
and he will get costs. ; 





_ The 21st April 1866. 


Present: y 


The Hon’ble C. B. Trevor ari F. A. Gloyer, 
Judges. 


Evidence—Survey award without pos- 
session. 


Case No. 3159 of 1865. 


+ 


Special Appeal from a decision nidsed by 
the Principal Sudder Ameen of Dacca, 
dated the 18th June 1865, reversing a 
decision passed by the ,Moonsiff of that 
district, dated the 31se, March 1864. 

° ' 


Ali Ashruf (one of the Plaintiffs) 
Appellant, 


er 
. 


e VETSUS 


Chonga Gobind Roy and others (Defend- 
ants)-and others (Plaintiffs) Respondents. 


THE WEEKLY REPORTER. 


Rulings, [YoL" vV. 
\ 


Baboo Ashootosh Dhur for Appellgnt. 
No one for Respondents. 


Ahe mere fact of a survey award being given in favor 
of a party, without any proof that he got possession 
under it or was in possession before it, cannot be conclu- 
sive against all other testimony. 


THIs was a suit to recover possession of 
certain lands situate in Mouzah Suleenah 
on the ground that they were the Chur lands. 
of.plaintiff’s Talook. Š 


The defendant pleaded thłt the land be- 
longed to his Télook No. 5195, and that the 
plaintiff had never beén in possession. 


The Lower Appellate Court held that the 


‘plaintiff was barred by limitation, he not 


having been able to prove ‘possession within 
12 years. The Principal Sudder Ameen also 
went into the merits of the case, as the first 
Court had thrown out the plea of limitation, 
and decided on them also in favor of the 
defendant. 

+ it is urged, in special appeal, that, in dis- 
posing of the question of limitation, the 
Principal Sudder Ameen ought to have given 
proper weight to the award of the survey 
authorities, dated 26th August 1859, des” 
claring the possession of the dispotegefinds 
to be with the special appellant. 


It would have been better, no doubt, if 
the Principal Sudder Ameen had stated 
his opinion more directly as regards this 
survey award when he was considering the 
questfon of limitation, instead of only no- 
ticing it when trying the question of title ; 
but the omission does mot benefit the special 
appellant’s case, for the Principal Sudder 
Ameen has, after a very full review of all 
the evidence, declared. the special appellant 
to have neither title nor possession of the 
land in dispute; and the mere fact of a 
survey award being given in special appel- 
lant’s favor without any proof that he got 
possession under it, or was in possession 
before it, cannot be held conclusive against 
all other testimony. And as the Principal 
Sudder Ameen has very distinctly given 
his opinion that the special appellant never 
held possession of the land ‘in suit, it would 
be 2 useless ‘waste of time to remand the 
case to him for a mere formal judgment in 
respect of this survey award on the issue 
of limitation. 


We, therefore, reject this special appeal, 
but without costs, as ho -one has appeared 
for the special respondent, 
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The 28rd April 1866. 
Present : 


The Hon’ble F. B. Kemp and W. S. Setdh- 
« Karr, Judges. 


Mahomedan Law of Inheritance— 
Share of widow and daughters. 


Case No. 205 of 1866. 


Special Appeal from a decision passed by 
the Officiating Principal Sudder Ameen 
of Bhaugulpore, dated the 15th September 
1865, affirming a decision “passed by the 
Moonsiff of that District, dated the 14th 
September 1864. f 


Mahomed Ruhwan Khan and others (De- 
fendants) Appellants, 


versus 


Mussamut Khajah Buksh and others 
(Plaintiffs) Respondents. 


Baboo Mohinee Mohun Roy for Appellants.” 
Baboo Chunder Madhub Ghose for Re- 


$ spondents. 


Acong tS Mahomedan Law, a widow and two 
daughters are entitled between them to 19-24ths of 
the property of a deceased father and husband, in 
the proportion of one-eighth and two-thirds, 


The position of the family being explained 
to us-by the pleader for the appellants, we 
are enabled to understand the decision of 
the Principal Sudder Ameen. The lower 
Court appears to us to have found on sufti- 
cient evidence that Khajah Buksh was 
really married to Zoolfekar, and that the 
latter being in possession up to the time of 
his death, left alive Khajah Buksh and two 
daughters, Saheb Jan and Sakeena, as his 
heirs. “This finding appears to us to get over 
all the pleas raised that the possession of 
Zoolfekar had not been foynd nor the 
marriage, proved. 

But we think that, on the above facts and 
conclusions, there must be still some enquiry 
as to the exact shares which the widow and 
daughters of Zoolfekar can claim. The 
plaintiff's case, we understand, is, that Shum- 
shere, the son, predeceased his father. Now, 
a widow and two daughters would appear 
to be entitled between them to 19-24ths of 
the property of a deceased father and husband 
in the proportion of one-efghth and two-thirds. 
(See Macnaghten, page 113, Precedents of In- 
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| heritance, and page 4 Section 2eas to rights 


of sharers under the Mahomedan Law). 

This point, though it has not been yet 
enquired: into, fairly arises in the case. We 
remand the case on this poijt only to the 
lower Court, viz. the facts as to marriage 
and inheritance being proved, the lower 
Appellate Court must still æd, with adver- 
tence to the Mahomeden Law as above 


| intimated, to wifat share exactly out of the 


24 sehams the plaintiffs are entitled. 

The Court will pass a fresh decision on. 
this point only. 

Each party may pay their own costs in 
this special appeal. Costs in the Lower 
Court should follow the ultimate result. 


The 28rd April 1866. 
Present: 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. à 
Hindoo Law—Saile by adult member 
of joint family—Suit by guardian 
of minor members. 
Case No. 207 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Bhau- 
gulpore, dated the 4th December 1865, 
affirming a decision passed by the Moon- 
siff of that District, dated the 31st March 
1865, 


Sheo Pershad Jha and others (Plaintiffs) 
e Appellants, s 


e 
VETSUS 


Gunga Ram Jbe and others (Defendants) 
°” Respondents. 


- Baboos Luckhee Churn Bose and Rajer- 
durnath Bose for Appellants. 


No one for Respondents. 


A suit by the guardian of minors to set aside an 
alleged alienation made by the adult member of a 
joint Hindbo family in collusion with the purchaser, 
and without*the consent of his wards, is not premature. 

According tô the Mithila Law, such a sale is void 
for want of-the consent of the whole of the heirs and 
in the absence of proof that the sale was made fora 
legal necessity or for the benefit of the minors. 

Turş suit is not ‘premimture, as contended 
by the pleader of the Special ¢ppelMant. The 
guardian of the minors sues to set aside an 
alleged alienation made by the adult member 
of a joint Hindoo family in collusion with 
the purchaser and without, the ‘consent of 
his wards, * Such suit, in the discharge of. 
his trust as guardian,can by no means be 
termed premature. 


A 
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Whether thè special appellant is entitled 
toa refund of his purchase money from 
the adult members of the family is a point 
which we are not called upon to decide in 
this appeal. ` 


The Principal Sudder Ameen did not, 
as contended, refuag to consider the evidence, 
on the ground that there was no recital of 
a legal necessity in the deed ef conveyance. 
The Principal Sudder Ameen did consider 
the evidence, and observed that it was ren- 
dered suspicious by the absence of any 
recital in the bill of sale. It is admitted 
that the sale is void under the Mithila Law 
for want of consent of the whole of the 
heirs ; and there is no proof that the sale 


was made fora legal necessity or for the 
benefit of the minors. . 
The appeal is dismissed with costs and 


interest. 
This decision governs No. 208, which is 
also dismissed with costs and interest. 


@ 
seen) 


The 24th April 1866. 


Present: ` 
The Hon'ble F. B. Kemp and L. 8. Jackson, 
a Judges. 


Jurisdiction (of Civil Courts) — Reli- 
gious Endowment—Joint Hindoo 
family — Suit for share of fees ob- 
tained by joint members as Puro- 
hits. = 


Case No. 2762 of 1865. 


Special Appeal from a decision passed” by 
Mr. E. S. Pearson, Judge of Tirhoot, 
dated the 25th July 1865, affirming a 
decision passed by Moulvie Moheeooddeen 
Khan, Sudder Ameen of that District, 
dated the 28th September 1864. 


Khedroo Ojha and another (Defendants) 
Appellants, 3 ; 


VETSUS 


.-2 ` E 
Mussamat Deo Ranee Koomar (Plaintiff) 
Respondent. 


Baboos Nilmadhub Sein and Rajendur 
Wath Bose for Appellants. 


Baboo Anund Gopal Puulit for Respondent. 


A suit brought by the widow of one of the members, 
for her share of the fees obtained by the joint members 





of a family as Purohits, is cognizable in the, Civil 
OUTS, 


ERE are no grounds for this special ap- 
peal. The suit was not as between Jugman 
and Purohit, but for a share f the fees 
obtained by the joint members of the family 
as Purohits. It is admitted that the other 
co-sharers are joint in estate, and it is 
shown that the plaintiff is the widow of 
one of these members. Her suit is, therefore, 
cognizable in the Civil Court. The facts 
found by the Judge are thatethe plaintiff was 
not a stranger, and that sh® is entitled to a 
share in the offerings. These cannot be ques- 
tioned in special appedl. Appeal dismissed 
with costs and interest. 


t 
. 
ee 


The 24th April 1866. 
Present : 


The Hon’ble F, B. Kemp and L. S. Jackson, 
i Judges. 


Witnesses (Issue of wa rrant for ap- a 
prehension of )—Application tgeen- 
force attendance— Procedure- 


Case No. 2695 of 1865. 


Special Appeal from a decision passed by 
Mr, G. G. Balfour, Judge of Chitta- 
gong, dated the 20th July 1865, afirm- 
ing a decision passed by Baboo Hur 
Gouree Bose, Principal Sudder Ameen 
of that District, dated the 30th Decem- 
ber 1864. 

\ 


Nilmoney Chowdry (Plaintiff) Appellant, 


versus * 


Hossein Ally and others (Defendanis) 
Respondents. 


Mr. R. E. Twidale and Baboo Onoocoot 
Chunder Mookerjee for Appellant. 


Moulvie Murhummut Hossein and Baboo 
Greeja Sunker Mozoomdar for Respond- 


ents. ' 
> 
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Y AEE TE E EE E ESEE : 

A Court is not bound, on the mere statement of a The 25th April 1866. 
party that he has more witnesses, to issue a warrant for ei 
their apprehension, ` Present: 

ý 1 

It is the duty of the Court, when an application is | The Hon’ble F. B. Kemp and L, S. Jackson, 
made to enforce the attendance of witnesses on w&gm Judges : 
summons has peen served, to pass some definite order ges. 
on the application, and not to content itself with an i ° 
order to the effect that the petition be filed with the Limitation — Suit by assignee of 
record, decree passed in 1857, 


THE suit was based on two deeds of con- Case No. 2985 ef 1865. 


veyance dated respectively the 22nd Phal- | Special Appeal from a decision passed by. 
goon 1221 and 24th Bysack 1222 Mughee. T Baloi Und Cinder Bea, Judge 
Both, the. Courts: found. that: the two deeds of the Small Cause Court of Rajshahye, 
were not genuke. Tn special appeal itis} and exercising the powers of a Principal 
contended that the Principal Sudder Ameen Sudder Ameen, dated the 18th September 
should have examined the rémaining attest-| 1865, modifying a decision passed by 
ing witnesses, , and that the Judge, though: Baboo Doorgapersud, Moonsiff of Bel- 
this point was taken in appeal, paid no maria, dated the 13th June 1865. 


attention to it, 
Ramthunder Chuckerbutty (one of the 


We are of opihion that the Courts are not Defendants) Appellant, 
bound, on a mere statement of a party that 
he has more witnesses, to issue a warrant for j versus 


their apprehension. The case brought to 


our notice reported in Vol. 2 of Moore’s Kurreem Bux Meah (Plaintiff) Respondent, 


Mr, J. S. Rochfort for Appellant. 
No one for Respondent. 


Reports, p. 424, is not in point, for in that 

case the witnesses were present, and the 

Courts refused to examine them because æ 

large number of witnesses had already been 

examined. It is the duty of the Court below, | out execution within 3 years from the passing of Act 
XIV of 1859, he is in time, and limitation cannot be 


“when an application is made to the effect that Peer 
summfeas*has been issued and served upon | *PP0°™ ` 


ií 
t g * Pind 
Where the assignee of a decree passed in 1857 sues 


certain witnesses who have not appeared,| Tue only point, taken by the pleader for 
and for whose attendance the party making | the special appellant is the isste in bar. It 
the application asks the Court to take action, | is admitted that Ramgopal obtained a decree 
to pass some definite order, and not to con- | for a 2 annas share in the ancestral property 
tent itself with an order to the effect that the | in a suit to which the special appellaat’s 
petition be filed with the record. Jm this | alleged donors were parties. This was in 
case both the Principal Sudder Ameén and | April 1857. Ramgopal could have executed 
the Judge omitted te pass any order on the | that decree within the period prescribed by 
application, and the two deeds of conveyance | théthen haw of Limitation as subsequently 
have been pronounced to be not proved be- | modified by Act XIV of 1859. The rights 
cause one was attested by ouly one witness, | and interests of Ramgopal in the decree 
though others subscribed to it and theirļ were sold in execution and purchased by 
attendance was asked for. Nilkant Sein, who was put into possession 
‘by the Court in 1270 B. S. In the same year 
he sold the property to the special respond- 
ent. Uf the assignee of Ramgopal sued out 
executioh within three years from the pass-, 
ing of Act XIV of 1859, he is in time, and 
limitation cannot be applied. We must 
presume that thesspecigl appellant’s vendor, 
Nilkant, was puteinto fopmal possession by 
the Court. It was the duty of the Court to 
put him in possession, and we have the re- 


x 


We remand the case. The Judge will 
give the plaintiff an opportunity of producing 
his witnesses, and pass a fresh decision. 


It has been urged before us that the ven- 
dor of the kubala of 1221 was a minor at 
the time of execution, and that the property 
covered by the second kubala was under 
attachmént at the time of stle., We find 
that the evidence relied upon to shew that : ; 
she was a minor is not conclusive, or that | ceipt of the peon that possession was given; 
the whole of the property covered by the /and the Principal Sudder Ameen finds that 
second kubala belonged to Hyder Ali.| there is oral evidence of the fact of posses- 

- These points must r8ceive the consideration | sion. „As the suit is clearly not barred, -we 
of the Judge. A ` dismiss the appeal, 


i 
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* The 25th April 1866. 
Present: 
The Hon’ble F. B. Kemp and L. S. Jackson, 
Judges. 


Objection to execution of decree 
under Section 230 Act VIII of 1859 
—Possession. 

Case No. 2992 of 1865. 


Special Appeal from a edecision passed 
by Mr. W. Tucker, Judge of West 
Burdwan, dated tie 9th August 1865, 
reversing a decision passed by Baboo 

- Hur Chunder Chatterjee, Principal 
Sudder Ameen of that District, dated 
the 21st July 1864. 


Sheero Koomaree Debia (Defendant) 
Appellant, s 


CETSUS 


Kissub Chunder Bose and others (Plaintiffs 
and third parties) Respondents. 


Mr. G. Ce Paul and Baboos Juggadanund 
Mookerjee and Toolsee Doss Seal for 
Appellant. 


Baboos Kihsen Sucea Mookerjee and Nil 
Madhub Sein for Respondents. 

When an objection is preferred and takes the shape 
of a suit under Section 230 Act VIII of 1859, the ques- 
tion for determination is whether the objector has a 
better right to the possession of the property in dispute 
than the decree-holder who is executing his decree. 

The objector may be entitled to hold as dur-putnee- 
dar, and yet may not be entitled to Akas possession of 
the property. 

We regret very much to find ourselves 
under the necessity of again remanding, this 
suit to the Lower Appellate Cours It 
appears to us that the Judge has not rightly 
conceived the points which itewas incumbent 
on him to try under the previoug order of 
remand. When an objection is preferred 
and takes the shape of a suit under Section 
230 of the Code of Civil Procedure, the 
question to be tried really is, whether the 
objector has a better right to the possession 
of the property in dispute than the decree- 
holder who is executing his decree., “e 

In the present case the decree-holder 
has substantiated his right against the al- 
leged dur-mokurrureedar to hold the disputed 
property by wayee*Mmokurruree. The ob- 
Jector, calling Himself dttr-putneedar of the 
same property, maintains that he was en- 
titled to have khas possession of the pro- 
perty. Now, it is quite possible that the 
objector should be entitled to hold as dur- 
putneedar, and yet that he should not be 
entitled. to khas possession. The - Judge, 


decree-holder was not entitled as mokur- 
rureedar to khas possession notwithsfanding 
any right which the dur-putneedar might 
hgve as locum tenens of the putneedar. 

Tt has been alleged that the dur-putneedar 
and the persons whose title ‘as dur-mokur- 
rureedars has just been set aside, are members 
of a joint family, and are in fact identical 
in interests ; and there certainly is evidence 
upon the record which strongly raises a 
presumption that they are so. If this 
were so, itis quite clear that it would 
be extremely difficult for the Court below 
to separate the possessio& of the objector 
as dur-putneedar from the admitted former 


-possession of the dur-putneedars, 7. e. the 


Sanne nena arene ee 


therefore, was bound to see whether the; 


possession which the decre€-holders admit- 
ted the dur-mokurrureedars to have held to 
their prejudice. The Judge ought, therefore, 
to enquire whether the possession now set 
up on the part of the dur-putneedar was 
really the possession formerly claimed and 
enjoyed by the defeated dur-mokurrureedars, 
or was a separate possession by the dur- 
putneedar as dur-putneedar. If he should 
find that the possession of the dur-putneedar 
and of the dur-mokurrureedar is really one 
and the same, there can be little question 
that the suit or objection of the dur- 
putneedar under Section 230 ought to bE 
dismissed. But in order finally tò tefminate 
all dispute upon this point, the putneedar 
and the zemindars should be made parties 
to the suit, and a final determination arrived 
at in their presence. 





The 25th April 1866. 
Present : 
The Hon’ble F. B. Kemp and L. S. Jackson, 
Judges. ; 
Custom to pay Murjada — Suit by 
Shebait to enforce payment. 
Special Appeals from a decision passed by 
Baboo Koonj Lall Banerjee, Officiating 
Qud Principal Sudder Ameen of the 24- 
Pergunnahs, dated the 8th September 
1865, modifying a decision passed by 
Baboo Mohendronath Bose, Additional 
Moonsiff of Alipore, dated the 6th Feb- 
ruary 1865. 
Cise No, 8248 of 1865. 
‘Madhub Chunder Mundul (Plaintiff) 
Appellant, 
versus 


Nobeen Chunder Dutf and others (Defen,- 
ants) Respondents. 


_—— 


a 
186] Civil 
Baboos Kishen Sueca Mookerjee and Gopal 

Lall Mitter for Appellant. : 
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The 28th April 1866, 
Present: 





Mr. G. C. Paul and Baboos Chunder Mgd- | The Hon'ble C. B. Trevor and F. A. Glover, 


hub Ghose and Mohesh Chunder Chow- 
dry for Respondents. 


Case No. 3511 of 1865. 


Nobeen Chunder Dutt (Defendant) 
Appellant, 


VETS US 


Madhub Chinder Mundul (Plaintiff) 
Respondent. 


Mr Q. C. Pau? and Baboos Chunder Mad- Í 


hub Ghose and Mohesh Chunder Chowdry 
for Appellant, | + 


Baboos Kishen Sucea Mookerjee and Gopal 
Lall Jitter for Respondent. 

Suit by the assignee of a Shebait to enforce payment 
of a sum of money as murjada (respect-money), under 
colour of an alleged custom by which persons of the 
Kassary caste having marriage ceremonies or shrads 
performed in their houses were bound to pay such 
murjada to members of the community, and the right fo 
receive the same had become vested in a Sheeb Thakoor? 
HELD that such a suit would not lie. 

WE think this case a very clear one. 

“Thg claim, viewing it as a claim to enforce 
a payment to the Shebait under colour of a 
custom according to which persons of the 
Kassary caste having marriage coremonies or 
shrads performed in their houses are bound to 
contribute “ Murjada” to the Sheeb Thukoors 
as representing the Kassary community in 
general, is a perfectly monstrous claim, and 
ought to have been dismissed, as it properly 
was by the Moonsiff. e - 

The Principal Sudder Ameen considered 
that a part of the claim was payable by the 
defendant ; and it is now suggested that the 
bridegroom’s fether having deposited this 
money with the defendant who was father 
of the bride, on an express trust that it should 
be pnid over to the Shebait, the plaintiff 
was entitled to recover. 

But we do not find that the plaintiff based 
his claim upon this ground. He did not 
prove, on the evidence of the bridegroom’s 
father, that the money had been so deposit- 
ed ; nor did he, in his appeal to, the Lower 
Appellate Court, state this ds a material 
issue to be decided. 

We think that the judgment of the Prin- 
cipal Sudder Ameen, so: far as it decreed 
a portion of the claim, ought to be reversed, 
and the defendant’s appeal decreed, and the 
plaintiff's appeal dismissed, with costs. 

@ 


Judges. 


Hindoo Law — Maintenance of 
daughter-in-law. 


Case No. 3895 øf 1865. 


Special Appeal from a decision passed by 
the Additional Judge of Dacca, dated 
the 26th Octoberg1865, reversing a deci- 
sion passed by the Sudder Ameen of that 
District, dated the 28rd March 1865.. 


Ruttau Chand Shooree (Defendant) 
Appellant, 


versus 


Sreemuttee Huree Monee (Plaintiff) 
Respondent. 


Baboo Kishen Dyal Roy for Appellant. 
_ No one for Respondent. 

The obligation of a Hindoo to maintain his daughter- 
in-law depends on his ability to do so. ri 

THis was a stit for maintenance on the 
part of the special respondent, the daughter- 
in-law of the defendant, and also to recover 
from her father-in-law the value of certain 
ornaments of hers alleged to have been ap- 
propriated by him. 

The defendant denied having taken the 
ornaments, and for the rest pleaded that he 
was not bound by law to maintain his 
daughter-in-law, and, further, that he was not 
in a position to do so. . 

The first Court dismissed the plaintiffs 
cas on the law point. But the* Additional 
Judge, holding, on the authority of a pre- 
cedent of this Çourt dated 27th January 1865 
(Bedar Monee Dossee versus Tara Chand, 
2 Weekly Reporter, page 184), that the de- 
fendant is bound to maintain his daughter- 
in-law, ordered maintenance to be given to 
her at the rate of 3 Rupees a month. 

It is now urged, in special appeal, that 
the Judge has taken no notice of the objec- 
tion that special appellant was a poor old 
man, with no méans of supporting his 
daughter-in-law or even of maintaining 
himself. ` 

We think th tig objection must be 
allowed. Granting that thé special appel- 
laut was bound by law to faaintain his son’s 
widow wherever she might elect to live, 
so long as she led a chaste and virtuous life, 
that law could only take effect on the sup- 
position that he had tle means to do so; 
and it was manifestly improper in the Judge 
to decree the comparatively large sum of 3 
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Rupees a° month without: firss making en- 
quiry as ‘to the special appellant’s power to 
carry out the Court’s order. 

The Judge will, therefore, take up the 
case again at this point, and, after consider- 
ing the eviderfce in support of special appel- 
lant’s claim to exemption, pass such orders 
regarding the amount of maintenance (if 
the special appellant be able to give.any) 
as may appear to him just aad.propor. 


-— 


The 28th April 1866. 
Present: 


The Hon’ble ©. B. Trevor and F. A. Glo- 
ver, Judges. À 


Review of judgment—Compromise — 
Reversal of predecessor’s judgment 
on personal grounds. j 

@ 


Case No. 3629 of 1865. 


Special: Appeal from a decision passed by 
the Principal Sudder Ameen of Tirhoot, 
dated the 22nd August 1865, affirming a 
decision passed by the Moonsiff of that 
District, dated the 22nd April 1864. 


Baboo Purmessuree Narain Singh (Plaintiff) 
Appellant, A 


Versus 


Syud Romeezooddeen Ahmed Cazee and 
others (Defendants) Respondents. 


Ur. R, T. Allan and Baboo Késhen Succa 
Mookerjee for Appellant. 


Moulvee Syud Murhumut Hossein and Ba- 
boo Roopnath Banerjee for Respondents. 


No review can be admitted of a judgment passed ona 
compromise. ° 

A Moonsiff cannot grant a review of, and“severse, his 
predecessor’s judgment on personal gronds and after 
8 months’ delay, 


Tuis suit, which was to recover posses- 
sion of 2 beegabweot lad, was originally 
settled by eofapromise “between the parties, 
and the Moonsiff passed a decree in terms 
of the compromise on the Sth of October 
' 1861. = 
Eight months, after, on the 27th April 
1862 that is, after the Moonsiff who had 
tried the case had left the station, the de- 
fendant applied for a review of judgment 
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on the ground that he had been coerced into 
agreeing to the compromise by threats and 
other pressure on the part of the Officer 
who decided the case. 


` The new Moonsiff on this application 
went into evidence, and, considering the 
charge against his predecessor established, ad- 
mitted a review of judgment and eventually 
decided the suit in favor of the plaintiff. 


The Principal Sudder Ameen before whom 
the case went on appeal by the defendant 
declined to interfere on the ground that the 
Moonsiff had by law the power of reviewing 
his judgment. . 

It is urged in spevial appeal that no re- 
view of judgment can be S&dmitted from a 
decision passed on a compromise. 


Asa general principle,» sye have no doubt 
that this is correct, and that parties who 
have had every opportunity of considering 
their own rights and chances of success in 
a suit should, if they elect to settle their 
differences by compromise and to take the 
Court’s judgment in the terms of that com- 
*promise, be bound by it, and should not be 
allowed to re-open the question, as they can- 
not be “legally ‘aggrieved by a decree” 
which they themselves asked the Court to 
pass. > = 
And in the present case, we arSof opi- 
nion that the Moonsiff was not. justified 
in granting a review of his predecessor’s 
judgment, because the question to be tried 
was one personal to the former Moonsiff and 
turned upon the truth or falsehood of certain 
charges, which, if established, would have 
rendered the person accused incapable of 
remaining in the Service of Government 
and the less so as the applicant had allowed 
more than eight months to elapse before 
bringing his alleged grievance to notice. 

To allow one Moonsiff to reverse the de- 
cree of his predecessor on personal grounds 
and after eight months’ delay, is, in our opi- 
nion, altogether opposed to the spirit of the 
law. Theproper course for the petitioner to 
have taken, would have been to appeal to the 
Judge on the ground that the compromise had 
been extorted from him by undue pressure 
on the part of the presiding Moonsiff. 

As, however, the present applicant shoald 
not be made to suffer for an illegal act of 
the Court, we grant him one month’s grace 
to bring the original order of the Moonsiff 
in appeal before the Judge of the district, 
who can make such enquiry as appears to 
be necessary, and pags whatever order may 
seem to him just and proper. 


® 
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e The 28th April 1866. 
Present : 


The Hon’ble H. V. Bayley and Shumboonat 
Pundit, Judges. 
Abatement of suit—Possession with 
Mesne Profits—Diluvion. 

Cases No 187 and 180 of 1866. 
Special Appeals from a decision passed by 
. the Judge of Dacca, dated the 27th Oc- 

tober 1865, modifying a decision passed 
by the PrincipaleSudder Ameen of that 
District, dated the 30th March 1865. 
Unno Poorna Debia and, others (Plaintiffs) 
dppellants, 
versus 
Ram Lochun Ghose-and others (Defendants) 
Respondents. 
Mr. C. Gregory and Baboo Bama Churn 
Banerjee for Appellants. 
Baboos Kishen Kishore Ghose and Chunder 
Madhub Ghose for Respondents. 


A suit for possession of certain lands with mesne 


profits does not abate by reason of the lands having 
since been washed away. 

Tue Lower Appellate Court dismigsed the 
appeals of both the appellants on the ground 
thatthe lands sued for in these two suits 
have, since the decision of the Court of first 
instance, been washed away. 

The special appellants urge that, as they 
had sued for possession with mesne profits, 
the washing away of the lands did not abate 
their suits ; that their claim to mesne profits 
might be decreed ; and that, in order to &ecree 
the same, it might be necessary to decide 
the right of the plaintiffs to the lands of 
which’ they cannot now obtain possession. 

The defendants plead that the right upon 
which the plaintiffs claimed the lands was 
that of the formation of thelands in dispute 
on the site of the old lands of the plaintiffs ; 
and this is no title for a decree in their 
favor according to the recent ruling of the 
Full Bench. 

We kave simply to decide whether the 
Lower Appellate Court is right in dismiss- 
ing, without hearing, the appeal and the suits 
of the plaintiffs because the lands in dispute 
were washed away after the dismissal of 
the suits and pending appeals; andif the 
plaintiffs have sued upon a declaration which 
cannot give them a title, it is for the Lower 
Appellate Court to take that into considera- 
tion, which it has not jn any way yet done. 

‘Nor have we here-at present to decide 
what proof or what, kind of proof can or 
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will be produced by the plaintiffs 4o prove 
the amount of mesne profits, or whefher the 
fact of the lands being washed away will 
create auy and what difficulty in the way of 
ascertaining the mesne profits. e 


We have simply to decide whether the 


decision of the Lower Appellate Court hold- 
ing that the suits of the spétial appellants 
abated merely on the lands claimed in them 
being washed dway, is right or not, and we 
hold that the decision of that Court is wrong 
in not hearing the cases on that ground. 


We remand the cases to the Lower Appel- 


late Court to try the appeals pending before 


it on the merits. 
o 


* The lst May 1866. 
Present: 


The Howble L. S. Jackson and F. A. 
` Glover, Judges. 


Res judicata. ° ` 
Case No.” 3187 of 1865. 


Special Appeal from a decision passed by 


the Principal Sudder Ameen of Chitta- 
Gong dated the 31st August 1865, re- 
wersing a decision passed by the Moonsife 
of that District, dated the 21st Septem- 
ber 1864. 
Buksh Ali (one of the Defendants) Appel- 
lant, 


VETSUS 


Nitsyanund Doss (Plaintiff) and others 
* (Defendants) Respondents. 


Mr. R. E., Twidale for Appellant. 


Baboo *Mohesh Chunder Bose for 
‘Respondents. 


In a former suit by A and B against C and D (Cs 
vendee), in which Æ intervened and was made a de- 
fendant, a decree was passed in favor of A and B with 
a reservation of E’s rights. HELD that that decree 
was not a res judicata in the present suit by # as pur- 
chaser from £ against D, the reservation of £’s righis 
being a mere obiter dictum. 


Tue following genealogical table will 
assist the consideration of this case :— 





1 Ramsurun. 
/ 2 Haploctiil., 
. . 
. r Aaea ® 
Rajkisto a daughter. 
(Married Tarakishoree.) 
Neelkomul. Hurrischurn, 


The plaintiff sues as purchaser from 
Obhoychurn, a distant relative (cousin’s sdn) 
of Réimlochun, one of the original proprietors, 
to recover possession of certain lands to 
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which his vendor succeeded by inheritance. 
The defertdint, who claims a3 vendee of 
Tarakishoree, the widow of Rajkisto, denies 
that any part of the property went to Obhoy- 
chirn, but that it descended on the death of 
Ramlochun (Ramsurun having previously 
died childless) to Rajkisto, from whom it 
went to his widgy. 


The Court of first instance dismissed the 
plaintiff’s case, but the Pæneipal Sudder 
Ameen on appeal decreed it, on the ground 
that a former decision of the Civil Court, to 
which the defendant’s vendor and Obhoy- 
churn, as well as the natural heirs of 
Rajkisto, were parties, had decided that 
Obhoychurn was entitled to half of the land, 
and that this decision, not having been re- 
versed, was final as regards the present claim, 
and made the plaintiff's right as pfirchaser 
from Obhoychurn as res judicata, which 
could not be disturbed. 


We are of opinion that Section 2 Act 
VIII of 1859 does not apply to this case. 
It appears that Neelkomul] and Hurrischurn 
brought a suit against Tarakishoree and the 
present special appellant to recover posses- 
sion of the whole of the property left by 
Rajkisto. Obhoychurn intervened on the 
ground that half the property come to him 
on Rajkisto’s death, and Le was made a de- 
fendant in the case. 


The Moonsiff’s decree was to the effect 
that Neelkomul and Hurrischurn should 
recover possession of one half of the proper- 
ty on Tarakishoree’s death. There is no 
mention of® Obhoychurn’s right to the ofher 
half in the decretal order, nor is any judg- 
ment passed upon it. In the body of the 
decision there is mention made of Obh@y- 
churn’s rights as being reserved, but there 
is no distinct finding as to what those rights 
are, aud no decree was made regarding 
them. 


The case was eventually compromised on 
appeal as between the present special appel- 
Jant and Neelkomul and Hurrischurn, Obhoy- 
churn not appearing although made a re- 
spondent, and the appéal was struck off in 
the terms of the compromise. 


It appears, te ug quite elear that no deci- 
sion was come to by the Civil Courts in re- 
gard to Obhoychurn’s claim, and that the so- 
called reservation of Obhoychurn’s rights 
in the body of the Moonsiff’s judment was 
a mere obiter dictum, and not binding upon 
any other Court. We therefore remand the 
case to the Principal Sudder Ameen, with 


directions to try the rights of Obhoychurn 
on its merits, as has been done by the Court 
of first instance. Costs will follow the re- 
sult. : 
e 


The 1st May 1866. 


Present: 


The Hon'ble L. S. Jackson and F. A. Glo- 
ver, Judges. 


Suit for possession and mesne profits 
— Allegation of title — Proof of 
plaintiff’s possession and dispos- 
session. bf 


Case No. 2935 of fs65. 


| Special Appeal from a decision passed by 


the Judge of Sylhet, datéd the 9th Sep- 
tember 1865, reversing a decision passed 
by the Moonsiff of that District, dated 
the 26th June 1865. 


Mahomed Khossal and others (Plaintiffs) 


Appellants, 
= versus 
Lal Chand Doss and others (Defendants) 
Respondents. 
Baboo Greesh Chunder Ghose for æ % 
Appellants. oa 


No one for Respondents. 


In a-suit for possession and mesne profits in which 
the defendants did not allege possession for 12 years 
or more 80 as to bar the plaintiff, but stood upon their 
title, the Judge was held to have been wrong in dismiss- 
ing the guit on the ground that the plaintiff's possession 
and dispgssession had not been specifically shown even, 
if it did not appear from his own judgment that they 
had been sufficiently proved., 

WE think the Judge’s decision in appeal 
was erroneous. The plaintiff sued for pos- 
session and’ wasilat. Defendants answered 
that the land belonged to their talook, and 
the main issue. therefore, was title. The 
witnesses for the plaintiff deposed to the 
fact of his previous possession, and one of 
them deposed: to the fact of dispossession ; 
but this was really not material. The de- 
fendants did not allège possession fôr 12 
years and more, so as to bar the plaintiff, but 
they stood-upon their title. The Judge was, 
therefore, wrong in dismissing the suit on 
the ground that possession and dispossession 
had not beén Specifically shown, even if it had 
not appediréd from his own judgment that 
these matters had been sufficiently proved. 
We’ therefore set aside the decision of thé, 
Lowei Appellate Court and restore the de, 
cree of the Moonsiff with costs. 
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The Ist May 1866. 


Present: 
e 


The Hon’ble B. S. Jackson: and F. A. Glo- 
ver, Judges. 


Jurisdiction — Splitting. of cause òf! 


action—Special appeal. 
Case Na 2963 of 1865. 
e 


Special Appeal from a decislon passed by 
the Judge of Dinagepore, dated the 18th 
July 1865, affirming a decision passed 
by the Sudder” Ameen of that District, 
dated the 23rd February 1865. 


Kader Buksh and others (Defendants) 
Appellants, 


s 
o 


versus 


Kootuboodeen Ahmed and others (Plaintiffs) 
> Respondents. 


Baboo Tarucknath Dutt for Appellants. 


Buboos Kadlee Prosunno Dutt and Kalee 
Kishen Sein for Respondents. 


Two suits upon two separate bonds were broweht in 
the Sudder Ameen’s Court, which, if made the subject 
of one suit, would have been cognizable by the Principal 
Sudder Ameen instead of the Sudder Ameen, But ag 
the appeal would equally have lain to the Judge whe- 
ther the case was originally tried by the Sudder Ameen 
or Principal Sudder Ameen, it was held that, if the 
Judge was wrong in not deciding in favor of the appel- 
lant (defendant) on the ground of jurisdiction, the error 
was not one which affected the decision of the case upon 
its merits, and therefore not a ground of special appeal. 


Tsis case and No. 2962 are appeals by 
the same parties against the same respond- 
ents. They arise out of suits brought by the 
respondents to recover sums of yhoney spent 
by them, at the request of the special appel- 
lants and for their benefit, in conducting a 
certain law-suit. The amount appears to 
have been raised upon two separate bonds 
executed by the plaintiff, and in respect of 
these two bonds he*brought his separate 
suits in the Court of the ‘Budder. Ameen, 


The ` defendants objected, among other 
things, to the jurisdiction of the, Court, urg- 
ing that the cause of action being one could 
not be split; but this objection was over- 
ruled, and decrees were passed against him 
which, in appeal, were ‘confirmed by the 
Zillah Judge. 


In special appeal he contends-—First, That 
he was entitled to a trial in the Court of the 
Principal Sudder Ameen instead of that of 
the Sudder Ameen ; and the lower Appellate 
Court, in over-ruling this objection, has erred 
in law. Secondly, That, if the first suit 
was entertained for a portion of the amount 
due, the second suit for the remainder of the 
same amount could not be maintained under 
Section 7 of the Civil Procedure Code. 

We think that neither of these pleas can 
be admitted in special: appeal. The case 
comes to this Court from the Court of the 
Zillah Judge, where the first appeal would 
equally have been brought whether the case 
was originally tried by the Sudder Ameen 
or Principal Sudder Ameen ; and if “the 
Judge was wrong in not deciding in the 
appellant’s favor on the ground of jurisdic- 
tion,*we think that the error was not one 
which has affected the décision of the case 
in his Court upon its merits, and therefore 
not a ground of special appeal. 


A third ground is that the Judge has fail- 
ed to notice his. complaint that the Sudder 
Ameen refused to examine the witnesses 
whom he named to show that he had-a claim 
of set-off. On reference to the judgment 
of the Lower Appellate Court and to the 
grounds of appeal.in that Court, we find 
that he there alleged that the witnesses in 
que8tion lad been named for the purpose 
of showing that the defendant had paid his 
proper ghare of the costs incurred in the li- 
tigation, and was not therefore liable to pay 

ore. This is quite a different matter from 
set-off, and, asthe Judge remarks, it was 
not alleged i in the written statement, and he 
was not therefore entitled ata later stage 
of ‘the case to claim that such witnesses 
should be examined. This objection, there- 
fore, is invalid. ; 

Fourthly, it is the: ed-tleat the decree made 
against the special appellantsjs nt in conform- 
ity with their proper share of the liability. 
But we find that no appeal was made to the 
Judge on this point. 

Overruling, therefore, all the ee ver 
taken by the special appellant, we affirm the 
judgment of the Court below, and ‘dismiss 
the special appeal with costs. - 


A 
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. «The 2nd May 1866. 


m 


Present: 


The Hon’ble J. P. Norman and G. Camp- 
* bell, Judges. 


Mortgage—Wilfal default by mortga- 
gor in posséssion—Sale for arrears 
of Revenue — Benamee purchase by 
mortgagor—Criminaf Wisappropri- 


ation. 
e 


Case No. 202 of 1865. 


Regular Appeal from a decision passed by 
Baboo Koylas Chunder Deb, Principal 
Sudder Ameen of Dacca, dated the 10th 
November 1864. 


e 
Ram Manick Shaha and others (Defend- 
ants) Appellants, 


VETSUS 


Brindabun Chunder Potdar and others 
_ (Plaintiffs) Respondents. 


Baboos Unnoda Pershad Banerjee, Kalee | 


Mohun Doss, and Romesh Chunder Mit- 
ter for Appellants. 


Baboos Onookool Chunder Mookerjee, 
Chunder Madhub Ghose, and Tarucknath 
Dutt for Respondents. , 

If 2 mortgagor in possession who is entrusted with the 
dominion over the mortgaged property by the mort- 
gagee in whom the property is ina mortgage in the 
English form, wilfully defaults and causes the pro- 
perty to be sold for arrears of Government Revenue 
for the purgose of defrauding the mortgagee, ang pur- 
chases it benamee, he is liable to be punished for esiminal 
misappropriation under Section 405 of the Penal Code. 


Norman, J.— * Fo % .# 


Iv is very clear to us that a Very gross 
and scandalous fraud has been attempted, 
though of the exact guilt of the several 
parties we should probably not be able to 
judge, even if we went through the evidence 
for that purpose ourselves, so well as the 
Principal Sudder Ameen. But such a fraud 
must not go unpunished, and we*remand 
the case to the Principal Sudder Ameen, 
who will enquire whether, as against the 
Shahas, a charge might not be framed under 
Section 405 of, therIMdian* Penal Code. We 
are disposeff tq’ think that the mortgage 
being in an English form, and the property 
being in point of law in the mortgagee, and 
the mortgagors and particularly Ram Ma- 
nick being in possession, he was entrusted 
by the mortgagee with ‘‘the dominion over 
property, ” and that, in having wilfully de- 
faulted and caused the same to be sold At 
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a revenue sale, for the purpose of defrauding 
the mortgagee, and having purchased it bena- 
mee, he “dishonestly misappropriated the 
game and converted it to his own use, in 
violation of the direction of the law pre- 
scribing the mode in which such trust is to 
be discharged, and of the legal contract, 
express or implied, which has been made 
touching the discharge of such trust,” and 
is therefore liable to be punished under Sec- 
tion 405. 

The Principal Sudder, Ameen will take 
up the case as against this defendant and 
any others against whom the evidence is 
clear that.they had actual knowledge of 
and aided in the fraud, andeconsider whether 
a charge ought not to be preferred before 
the Magistrate, or whether he ought not to 
commit him or them fov-trial to the Judge 
himself. 

As regards the other defendants, Ram 
Subbuk and the alleged purchasers, he will 
enquire whether or not there is good ground 
for sending them to take their trial for abet- 
ting the offence, if any, committed by the 
first-named defendant. 

Campbell, J—I entirely concur. I hope 
that the Court below will efficiently investi- 
gate the criminal matter. It is very impoyt- 
ant that effect should be given to the Penal 
‘Code, and that judgments declaring parties 
to have acted fraudulently should not be 
passed over without the action which the 
opinion of the Court would seem to involve. 





The 3rd May:1866. 
e 
Present: 


The How’ble F. B. Kemp and G. ‘Campbell, 
i Judges. 


Assignment—Acceptance—F ailure 
to pay—Notice. 


Case No. 2508 of 1865. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 24th June 1865, affirm- 
ing a dgctsion passed by the Principal 
Deputy ?Commissioner of that District, 
dated the 23rd November 1864. i 


Huro Lal Roy (Plaintiff) ‘Appellant, 


VETSUS 


Maharajah Shumboonath Singh Bahadvor 
and others (Defendants) Respondents. 
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Baboo Kishen Succa Mooherjee for 
Appellant, 


Baboo Hem Chunder Banerjee for | 
i Respoadents. 


The defendant, in satisfaction of his debt, gave the 
plaintiff bills on his ryots in the nature of assign- 


- ment of the rents due by them to him, and the ryots 


accepted the hills. Hep that, on the failure of the 
ryots to pay, the plaintiff was bound to give the 
defendant notice of such nou-payment within a reason- 
able time, instead of bringing his suit 11 years after 
the money was borrowed and 8 years after the acceptors 
of the bills failed to pay. 

WE are of opinien that the Courts below 
have decided this case rightly.. The plaintiff 
accepted the Rajah’s Jerats or bills on his 
tenants in payment of his debt: the debts 
were to be satisfied within 3 years. The 
plaintiff, on the failure of the parties who ac-- 
cepted the bills té*pay, was bound to give 
the Rajah notice of such non-payment within 
areasonable time. Instead of doing so, he 
brings his suit eleven years after the money 
was borrowed and eight years after the ac- 
ceptors of the bills failed to pay. 

The acceptors were the ryots of the 
Rajah, and satisfaction of his debt was to be 
* made by assignment on the rents due by the 
acceptors to the Rajah. Had the plaintiff 
given timely notice of the failure of the 
acceptors to pay, the Rajah might have 
recovered the rent assigned from them: as it 
is, any action on his part against them would 


be barred under the Rent Law. Appeal 
dismissed with costs and interest. 
The 3rd May 1866. $ 


Present: 


The Hon’ble H. V. Bayley and Shumboonath 
` Pundit, Judges. 


MWinors—Joint Hindoo Family—Debts 
—Sales. 


No. 8544 of 1865 and Nos. 181 and 198 
of 1866. 


Special? Appeals from a decision passed by 
the Judge of Tirhoot, dated the 29th 
August 1865, modifying a decision passed 
by the Sudder Ameen of that District, 
dated the 30th August 1864. «° 


Sunker Singh and others (Defendants) 
Appellants, 


VETSUS 


Bishen Dyal Suhae (Plaintiff) Respondent. 


Baboo Greeja Sunker Mojoomdar,ind Mout” 
vee Syud Murhumut Hossein for Ap- 
pellants. 


Baboos Unnoda Pershad Banerjee and 
Kishen Succa Mookerjee for Respondent, 
A deed of authority given by the father of a minor 

and the other members of a joint Hindoo family, to 
borrow money, cannot bind the miner after his futher’s 
death with regard to debts incurred after the father’s 
death, in the absence of proof of the money having 
been borrowed forAhe®ise of the minor. 

The mere finding of a Court that a minor was a 
member of a joint family at the time of the execution of 
the sales in dispute, would not necessarily make the 
sales good against him without proof of the proceeds 
having benefited him or his father’s estate, 

THe decree-holder in this case obtained 
a decree against Sookhun Lal and others, 
in execution of which he sold the property, 
plaintiff's own share of which is claimed 
by him wh this suit as not passed by the 
sale, he, the plaintiff, being no party to the 
suit. Reading the whole of the decree and 
the grounds upon which it was passed, and 
looking to the fact that it was not expressly de- 
cided in that case that the money borrowed by 
Sookhun Lal had gohe to benefit the plaintiff 
then a minor, we agree with the Lower Ap- 
*pellate Court that the decree was not against 
the plaintiff. We further find that the deed of 
authority given by the father of the plaintiff 
and the other members of the family to 
Sookhun Lal to borrow money, could not 
bind plaintiff after the death of his father 
with regard to debts incurred after the said 
father’s death, in the absence of any proof of 
the money having been borrowed for ‘the use 
of thg plaintiff. The mother of the plaintiff, 
who was then a minor, intervening on his 
behalf, it was pronounced that the decree 
was not intended to affect the rights of the 
plaintiff. The mere fact of Sookhun having 
executed a deed for himself and also as 
guardian for the plaintiff, and the fact of the 
plaintiff being sued as a minor under the 
guardianship of Sookhun Lal, cannot lead 
us to hold that the decree was intended to 
bind the plaintiff. 

So fat we see no reason to allow the 
special appeals of the decree-holder and the 
purchaser, viz. Nos. 8544 of 1865 and 131 
of 1866, and dismiss these two appeals with 
costs. ° - 
The Court of first instamce™Wecided that 
the plaintiff had failed to prove that his 
father and his uncle had separated in 1258 
Fuslee, and this finding of fact is confirmed 
by the Lower Appellate Court. 

The Court of first instance had decided 
that the plaintiff was liable as a debtoy under 
the decree, and the Lower Appellate Court 
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found thatehe was not ; and we have already, 
as stated above, agreed with the latter 
Court, 

The plaintiff had also sueč for setting 
aside, to the extent of his own share, certain 
sales made by Sookhun Lal of property be- 
longing to all, and the Court of first instance 
had decided that, upon certain grounds, the 
plaintiff is not entitled tọ recover these 
shares. es 

The Lower Appellata Court has, however, 
taken no notice of this part of the plaintiff’s 
case, though he had gone up expressly 
upon that point, and though it was ultimate- 
ly connected with the other parts of the 
appeal. If the Lower Appellate Court had, 
in course of its decision of other parts of the 
case, expressed an opinion to the effect that 
it thinks that the proceeds of the sales in 
dispute had been applied to the legal neces- 
sities of the plaintiff, we might have hesitated 
to remand. : 

The Lower Appellate Court’s simple find- 
ing that the plaintiff was a member ofa 
joint family at the time of the execution of 
the sales in dispute, would not necessarily 
make these sales good against the plaintiff, 
without proof of the proceeds having bene- 
fited him or his father’s estate. 


We accordingly remand the appeal No. 


198 of 1866 of the plaintiff to the Lower 

-Appellate Court, with directions to try the 
objections of the plaintiff with reference to 
private sales disputed by him, . 


\ 
The 4th May 1866. 
e 


Present: í ° 
The Hot’ble F. B. Kemp and G. Campbell, 
Judges. 


Putnee (Sale of—not in existence)— 
Refund of bonus. 


Case No. 8579 of 1855. 

Special Appeal from a decision passed by 
the Judge of the Small Cause. Court, 
exercising the powers of a, Principal 
Sudder Ameen, of Rajshahye, dated the 
18th Sepigmber 1865, affirming a deci- 
sion passed by the Moonsiff of Shahzad- 
pore, dated the 30th June 1€65. 
Kristo, Lal Moitro (Plaintiff) Appellant, 

o versus 
Nobbo Coomar Roy (Defendant) Respondent 


Baboos Ashootosh Dhur, Taruchnath Sein, 
and Yarucknath Dutt for Appellant. 


_ No one for Respondent, 


Where a bonus is paid for a putnee talook net in ex- 
istence, there is an entire failure of consideration, and 
thg person paying the bonus is entitled to a refund of 
it. The principle of caveat emptor is not applicable to 
such a case, ‘ 

THis was a suit to recover a sum of 
rupees 89 paid as a bonus for a putnee 
talook and for stamp fees, &c. in addition. 
The plaintiff avers that, at the time the de- 
fendant entered into the contract, he knew 
that the talook was not in existence, and 
that he was induced, by the defendant’s 
guarantee of the existence and assets of 
the estate, to pay the above consideration, 

The Principal Suder Ameen finds that, 
whether the defendant ws aware of the 
non-existence of the putnee, or not, he is 
not liable to refund the bonus, as the plaint- 
iff took the putnee, to usethe words of the 
Lower Court, “of his own accord.” A 
decision of the late Sudder Court in the 
case of Dost Mahomed, November 1855, is 
quoted in support of the Principal Sudder 
Ameen’s finding. 

e Weare of opinion that, if the putnee was 
not in existence when the defendant leased 
‘it to the plaintiff, who on the guarantee of 
its existence paid the bonus, there has 
been.an entire failure of consideration, awd 
that the plaintiff is entitled to recover. “Lhe 
case quoted by the Principal Sudder Ameen 
applies to purchasers at auction in execution 
of decrees. They purchase the rights and 
interests of the debtor, and nothing ‘more 
is guaranteed to them. The principle of 
caveat emptor may apply to such purchasers, 
but it is wholly inapplicable to the present 
case. i 

The suit is remanded for enquiry whether 
the putnee talook is in existence or not, 
according to the instructions of this Court. 





The 4th May 1866. 
Present: 
The Hon’ble W. S. Seton-Karr anf A. G. 
Macpherson, Judges, 


Onus probandi— Attachment and sale 
of tenure in execution of decree. 


Case No 258 of 1866, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Fureed- 
pore in Dacca, dated the 22nd November 
1865, reversing a decision passed by the 
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Mognsiff of that District, dated the 17th 
May 1865. 


Aluck Monee Dassia (Plaintiff) 
Appellant, e 


versus 


Chundra Kant Mookerjee and others 
( Defendants ) ‘Respondents. 


Baboos Sreenath Dass, Kalee Mohun Dass, 
and Bungshee Dhur Sein for Appellant. 


Baboo Motee Lal Mookerjee for 
Respondents. 


After that the zemindar has made out a primd facie 
case, the onus is on the judgment-creditor, who attaches 
a tenure as liable for his gebt, and who desires the 
game to be sold jn execution, to prove the liability of 
the tenure to satisfy that decree. : 

TuurE is only one point pleaded in this 
case, but itis valid. The Moonsiff placed the 
onus on the defendant, while the Principal 
Sudder Ameen placed it on the plaintiff. 
The Principal Sudder Ameen is wrong and 
the Moonsiff was right. The plaintiff is, 
admittedly, the zemindar. The deferdant 
is ajudgment-creditor of the wife of Fut- 
tik, who was a ryot of the proprietor ; and the 
first Court found that Futtik’s widow had 
deserted the homestead, and that plaintiff had 
been in possession of the tenure. It was 


“then for the defendant, the judgment-credi- 


tor, who attaches the property as lidble for 
hig debt, and who desires the same to be 
sold in execition, to prove the liability of 
the tenure to satisfy that debt. The plaint- 
iff zemindar_ is not bound todo more than 
to make out a primd facie case, and he is not 
to be expected to prove that the tenure is 
not liable for sale. It is the attaching cre- 
ditor who must show ° that it is. 

We reverse the decision of the Principal 
Sudder Ameen, and remand the same to be 
tried by him on the principles by which it was 
tried in the first Court. The Lower Appellate 
Court will call on the creditor to show how 
he claims to put up the property to sale. 





The 5th May 1866. 
Present: 
The Hon’ble H. V. Bayley and Shumboo- 


S nath Pundit, Judges. 


Onus probandi—Poségession. 
‘Cases Nos. 3804 to 3308 of 1865. 
Special Appeals from a decision passed by 
the Principal Sudder Ameen of Behar, 
dated the 13th September 1865, affirm- 


+ ing a decision passed by the Moonsiff of 


that .District, dated the 31st March 1865. 
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Lalla Ram Suhae Singh (Defengint) Appel- 
f lant, À 
versus 


Lalla Ojoodhya Pershad (Plaintiff) and 
others (Defendants) Respondents. 


Baboos Kishen Succa Mookerjee and Kalee 


Prosunno Dutt for Appellant. 


Mr. R. T. Allan and Baboo Hem Chunder 


Baherjee for Respondents. 
In a suit by A for eonfirmation of possession and 


declaration of title, in which B intervened and claimed 
the property on the allegation of being in possession. 
of it (which possession B did not show), and in which 
B's vendors were the principal defendants and admitted 
A’s title and possession —HsLp that B, as intervenor, 
could not question 4’s proved possession and title urtil 
at least B could shew possession. 


Tress five cases will (it is admitted by 


the ple&ders before us) be governed by one 
and the same decision in special appeal. 


The special appellant is an intervenor 


who, under the provisions of Act VIII, was 
made a defendant and so a party, to the suit. 
He claimed the property upon the asllega- 
tion of being if possession under a title 
derived from his uncle, one Bulub, but added 
that this Bulub also derived title from having 
purchased the property then held by Pitam- 
ber‘ (admittedly one of plaintiff’s vendors 
family). 


Plaintiff's suit is for confirmation of pos- 


session, and declaration of title, and muta- 
tion of names. 
under purchases made by him from Ram 
Pershad and Ram Buksh and their two 
wigows (who represented their husbands in 
this suit), and states their vendors to be 
great-grandsons of another Bulub, the origi- 


Plaintiff alleges possession 


pal proprictore 

The lower Courts find as a fact, on the 
evidence of an Ameen and other evidence, 
that plaintiff has proved possession and title, 
and that Bulub was plaintiff's vendors’ 
great-grandfather. The widows, who are 
the only parties originally sued as defendants, 
admit plaintiff's title. No proof of defendant 
speciat appellant’s allegation of possession 
is found by the lower Courts, who therefore 
consider that he has no further locus standi in 
Court, as he does not show that be has been in 
possession withit twelve years of suit. The 
plaintiff's suit Was accoMingly decreed 
below. 

The defendant (intervenor) appeals speci- 
ally, urging that the burden of proof has 
been- wrongly put on him ; that the Courts 
should have made plaintiff prove other. 
wise than by aw Ameen that Ralub was 
plaintiffs vendors’ great-grandfather ; anc 
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lastly, that his (defendant special appellant’s) 
sroofs have not been considered. 

We think all these pleas utterly untenable, 
Special appellant, defendant, could have no 
further right to question plaintiff's proved 
gossession and fitle till at least he (special 
appellant) could show possession. He ut- 
terly failed in this; and the onus was on 
him when plaintiff was found to be in pos- 
session, and plaintifi’s alleg@d atitle to be 
zood. Further, we are not shown that the 
lower Courts failed to ‘consider defendant 
special appellant’s proofs, such as ke had to 
idduce. 

On the whole, then, seeing no reason to 
interfere with the decision of the Lower 
Appellate Court, we dismiss these five spe- 


zial appeals with cosis, F 


The 7th May 1866. 
. Present : 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Plaint—Rejection—Amendment. 
Case No. 33 of 1866. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen'of Sarun, 
dated the 2nd September 1865. 


Amur Narain alias Nerput Suhaye, pauper 
(Plaintiff) Appellant, 


i VETSUS 


Musst, Rughoobunsee Koonwur and others 
(Defendants) Respondents, , 


Baboos Kalee Kishen Sein and Tarucknath 
Sein for Appellant. , e 


ir. R. T. Allan and Baboo Dwarkanath 
Mitter for Respondents. 


Suit laid at Rupees 20,631-2 annas. 


A plaint that is bad on the face of it ought not to be 
admitted; nor ought it to be amended after the issues 
have been fixed, 

Tus appeal is dismissed with costs‘* The 
lower Court was perfectly right in refusing 
to allow the plaint to be amended as pro- 
posed, after the issues had been fixed. The 
plaint is bad on the face’of it, and shows 
that the plaint#ffisenot entitled to what he 
prays for. It is to be regretted that the 
plaint was not rejected in the first instance 
by the Court ; certainly, the plaintiff ought 
not to have been admitted to sue as a pauper, 
when, on reading the plaint, it might have 
been seen that he had no good cause of 
action. sa 





Tho 7th May 1866. 
Present: « 


The Hon’ble W. S. Seton-Karr and A. G. 
7 Macpherson, Judges. 
ar) 


Evidence. 


Case No. 249 of. 1866. 


Special Appeal from a decision passed by 
the Judge of Paina, dated the . 20th 
November 1865, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated thy 21st February 
1865. . 


Munnoo Singh and others (Plaintiffs) 
Appellants, e 


VETSUS 


Amrut Lal and others {Defendants} 
Respondents. 


Baboo Kishen Succa Mookerjee for 
Appellants, 


Baboos Onookool Chunder Bose and 
Mohesh Chunder Bose for Respondents. 
Zhe defendant having stated his readiness to rest his 

oase on the evidence of two witnesses, who, when called, 
gave testimony unfavorable to him,—HE Lp that the Court 
was not bound to adopt or act upon their evidence which 
was inconclusive and chiefly hearsay. 

Tue ground of special appeal urged be-* 
fore us is, that the defendant having stated 
in the Court of first instance his readiness 
to rest his case on the evidence of two 
witnesses, whom he named, and those wit- 
nesses having, when called, given testimony 
unfavorable to the: defendant, the Lower 
Appellate Court was bound to have treated 
that testimony as conclusive against him, 
and should have dismissed his appeal. The 
lower Court, notwithstanding the evidence 
of these witnesses, allowed the defendant’s 
appeal and reversed the decision of the 
first Court. 

We think the lower Court was right 
in not considering itself bound by the state- - 
ments of the witnesses in question, because 
their evidence really does not prove any- 
thing, and is, in truth, as the Judge says,more 
an expression of opinion than a deposition 
as to absolute facts. The one witness knows 
nothing about the matter save what he has 
heard from others; the other deposes un- 
favorably to ‘the defendant, but speaks only 
so far as he knows, and not with such per- 
sonal knowledge of the facts as alone could 
make what he says conclusive. 

In deciding thus, we are not in conflict 
with the decision receftly passed by a Di. 
vision Bench in the Case 2096 of 1865 


= e 
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(November 25th 1865). In that case, the 


- defendant summoned the plaintiff and agreed 


to be bound by his evidence on a certain 
point. The plaintiff appeared and swore 
distinctly and expressly to the facts which 
were in ‘dispute; and under those circum- 
stances it was that the Court held that the 
defendant was bound by his agreement, and 
concluded by the evidence of the plaintiff. 
We dismiss this appeal with costs. 





The 7th May 1866. 


Present: ° 
The Hon’ble & B. Kemp and G. Campbell, 
Judges. 


Native converts to Christianity — 
Restitution’ of conjugal society — 
Custody of children. 

Case No. 8067 of 1865. 

Special Appeal from a decision passed by 
Mr. R. Alexander, Judge of Cuttack, 
dated the 28th July 1865, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 27th 
March 1868. ` 


„Muchoo and others (Defendants) Appellants, 
> versus - 


Arzoon Sahoo and others (Plaintiffs) 
Respondents. 


Mr. R. E. Twidale and Baboo Romanath 
Bose for Appellant. 


Mr. Beeby and Baboo Hem Chunder 
Banerjee for Respondent. ° 

A suit cannot be maigained for the restitution of 
conjugal society by a Hindoo husband who has been 
repudiated by his wife on his conversion to Chris- 
a Hindoo father is not deprived of his right to the 
custody of his children merely by reason of his conver- 
sion to Christianity. 3 

Campbell, J—Tuis is a suit brought by a 
father to recover possession of his wife and 
three children who are in her custody, all 
the children being admittedly minors. The 
answer of the wife was that the father, 
having been a Hindoo, had become a Chris- 
tian, and that she was, therefore, not bound 
to live with him, or deliver the children to 
his custody. ae 

The Principal Sudder Ameen and Judge 
both concurred in dismissing the’ claim to 
the wife, but decreeing the claim to the cus- 
tody of the children, with the provision that 
one child being under 4 years of age should 
not be delivered up until it had attained that 
age. 


A special appeal is now preférred by the 
mother against that part of the Judge’s order 
decreeing to the father the custody of the 
children. 

The pleader for the specjal appellant at 
first argued that in such a matter the law of 
the defendant must govern the case, and 
that by Hindoo Law the plaintiff, by his 
conversion, sacrificed his right to the custody 
of the chiMireh. This contention is altoge- 
ther erroneous. A, certain Regulation appli- 
cable to the Benares Courts was enacted in 
1795, which did indeed provide that, in cases 
where the plaintiff's religion was different 
from that of the defendant, the decision 
should be regulated by the law of the defend- 
ant. But Regulation VIL of 1832 expressly 
repealed the former provision and enacted 
for the whole of the Bengal Presidency 
uniform law coinciding with one which came 
into operation in Bengal Proper in 1798. 
Under the provisions of Regulation VII o! 
1832 it is enacted that, in certaintuits regard. 
ing succession, jnheritance, marriage, caste, 
and all religious usages and institutions be- 
tween parties of the Hindoo and Mahomedan 
religions respectively, the law of theit 
respective religions is to be administered ; 
but in respect of all other suits between any 
parties, and all suits of every kind in which 
both parties are not of the same persuasion, 
the only law is that of justice, equity, and 
good conscience, Upon this provision of the 
law, the pleader for the appellant seeks tc 
argue that, on principles of justice, equity, 
and good conscience, the custedy of the 
chĦdren should remain with the wife, and 
not with the husband, because, he says, at the 
tine of the marriage it was understood, and 
as it were impliedly contracted, that.the par- 
ties should remain Hindoos, and therefore 
one of the parties having abandoned the 
Hindoo religion, should not be permitted tc 
claim the children, the fruit of the marriage, 
to the exclusion of the party who continue: 
in the religion which they both professed ai 
the tifo of the contract of connubium. 

This contention may possibly admit o: 
reasonable argument. I cannot, however 
think that, even jf there were no further pro. 
vision of law, tltig equitable claim on behal. 
of the mother would pyevatl to such an 
extent as to override the very strongest 
natural right of the father—the right to the 
custody of his own children. ‘But, be that 
as it may, I think that we are relieved of all 
questions regarding the construction of the 
old Regulations by the express provisions 
of Act XXI of 1850, which so far extends 


Civil 


—— on 


THE WEEKLY REPORTER. 


Rulings. [Vol. V. 





the principke‘of Regulation VII of 1832 that, 
whereus the last-mentioned Regulation con- 
tained an express provision.to the effect only 
that where one ór more of the parties toa 
suit should not be of the Hindoo or Maho- 
medan persuasion, the law of the religion 
should not be permitted to operate to deprive 
either of any “ properiy” to- which he may 
be entitled, Act XXI of 1859 so far extends 
that provision as to enact that no law or 
usage hitherto in forcg shall inflict on 
any person who renounces his or her reli- 
gion any forfeiture of “right or property ;” 
the word “right? being superadded. It 
seems to me clear that the right to the custody 
of children is a right within the meaning of 
Act XXI of 1850. 

The pleader for the appellante further 
argued that no one can be permitted so to use 
his right as to deprive any other person or 
persons of ¿heir rights. For instance, he 
says, a husband who becomes a Chri8tian will 
not bg permitted to claim the person of a 
wife who remains a Hindgo. This is so far 
true ; and'in this case, the claim to the wife 
was rightly dismissed, but was, I think, dis- 
missed simply for the reason that, admitting 
the husband’s primd facie claim to the cus- 
tody of the wife, that claim may be defeated 
by a reasonable plea. Ifa wife pleads that 
her husband beats and ill-uses,her in such a 
way that she cannot reasonably be required 
to live with him, and that plea is made out, 
donbtless the Court will not enforce a res- 
titution of conjugal rights, So also, if she 
pleads that the husband, by change of feli- 
gion, has placed himself in that position that 
she cannot live with him without doing 
extreme violence to her religioug opiniehs 
and the social felings in which she has been 
brought up, and in the enjoyment of which 
she married, that plea would also be a good 
plea. ; 

Ihave no doubt that if the children, 
even though not legally majors for the 
“purposes of property, had arriyed at 
that age of discretion that tbey could 
plead an intelligent and distinct prefer- 
ence for the Hindoo religion, the Court 
would probably not forciiy deliver them up 
to the futher. But ‘that ig not alleged in this 
case. The exacteage of the two elder child- 
ren is not precisely mentioned ; but as the 
youngest was under 4 years old, a mere 
infant, and as it has not been pleaded that 
the others are very:much older, we may pre- 
sume that the two elder children are of such 
an age* that, while it is no longer necessary 
for them to remain with the,mother for the 
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purposes of nurture, they are not cgpable 
of fully judging and acting for themselves 
with regard to religion. 


That being so, I think -that the Judge 


rightly ordered the two eldew children to 
be delivered up, and rightly ordered that 
the third child should be delivered up when, 
emerging from the mere state of infancy, 
it reached the age of four years. 

The judgments of the Principal Sudder 
Ameen and Judge in this case are extremely 
exhaustive and good, and I altogether concur 
with them. -° 

The Counsel for the respondent appears to 
take some objection toethe order of the Judge 
which delayed the delivery ofethe third child 
till it was 4 years of age ; but as it appears 
that in the meantime the child has already 
reached that age, itis unnécessary to go fur- 
ther into this point. 

The appeal is dismissed with costs and 
interest. + ; 

Kemp, J.—The plaintiff in this case is 
a Native convert to Christianity ; he has 
been repudiated on religious grounds by 
his wife, who refuses to cohabit with him. 
She further claims the right to the custody. 
of his three sons, all admittedly minors, the 
youngest being, considerably under seven, 
years of age, and who, therefore, maybe 
properly termed an infant. 

The suit is for conjugal society, the cus- 
tody of his three sons, and the recovery of 
certain household chattels of no great value, 
or their equivalent in money. ` 

The lower Courts, in very carefully con- 
sidere judgments, have, in my opinion, very 
properly dismissed the suit of the husband in 
as far as his claim to restitution of conjugal 
society is concerned. They have decreed his 
claim to the immediate custody of two of the 
three sons, the youngest to be delivered o¥tr 
to the custody of the father on his attaining 
the age of four years, which event, we are 
informed, has taken place since the decision 
of the suit. 

The husband may or may not’ have a 
remedy, in as far as the wife is coneerned, 
under Act XXI of 1866 which commenced 
and took effect from: the 1st of May 1866 ; 
but with that matter we have no concern 
in the presef,t appeal. 

The inherent right of the father to the 
custody of his children, not only as guardian 
by nature, but by nurture, is a right re- 
cognised by the English as well as the 
Hindoo Law (page 63,, Volume I Vyavasta 
Durpana). Of this right the father is not 
deprived because he has become a convert 


TABLE OF 


CIVIL RULINGS. 
Page. 


Nasirooddeen Khan vs, Indernarain Chowdhry. 
wee 237 


Musst. Khyroonisea vs. Salehoonissa Khatoon. 


Pre-emption—Hindoos in Chittagong ees 


Limitation—Trustees—Purchasers from Trustees— 
Mahomedans . we 238 
Dwarkanath Misser vs. Sree Gopal Chowdhry, 
Putnee—Dur-putnee—Benamee—Damages . 240 
Allyat Chinaman vs. Juggut Chunder Roy. 
Limitation—Survey award without possession—Estop- 
pel—Evidence—Jumma Wasil Bakee papers. .. 212 
Obhoy Churn Doss vs. Meer Saheb Ali. 


Evidence—Hindoo Law—Sale by mother and grand- 
mother—Proof of legal necessity .. WF 


Haradhun Dutt vs, Koonju Beharee Lall Singh 
Baboo. 
O%mprobandi—Possession wee 245 
Chunder Monee Chowdhrain vs, Raj Kishore Shaha. 
Onus probandi— Possession aes ies wee 246 
Soondur Koomaree Debia vs. Kishoree Lal Sein. 


Assignment of property by Hindoo woman without 
consideration and without proper advice œ ib. 
Raj Kishen Mookerjee vs. Huro Mohun Mookerjee. 
Local Investigation —Refusal order... . 248 
Lalla Judurjeet Lal vs. Musst, Jumoona. 
Non-delivery of Bill of sale by vendor... age 
Tara Chand Ghose vs, Pudum Lochun Ghose. 
+ 249 


Hurechur Mookerjeevs. Nobeen Kishore Banerjee, 


Hindoo J.aw-—Re-union—Succession 


Joint Hindoo Family—Presumption—Onus probandi 


(of seParation)—Limitution ... eee oe £51 


Romesh Chunder Dutt vs, Modhoo Soodun 
Chuckerbutty,. 
e 
Enhancement (under Section 49 Regul&tion VII. 


1798)—vidence—Jummabundee papers o 252 


CONTENTS, 


ACT X RULINGS. 
Page. 


° 
Kashee. Singh 4s, Messrs. P, Onraet and T. Grant, 


Lease—Relinquishment—Mection 19 Act X of 1859... 81 
Mr. Silvestre Barairo vs, Mr. I’. II. Pellew. 
Jurisdiction — Trespass — Mention of Howala and 
Neem Howala sed J zti oe ib, 
Joy Kishen Mookerjee vs. Kishn Gurain, 


Estoppel: I a suit A mn ww 82 


MISCELLANEOUS APPEALS. 


Raj Chuñder Roy Chowdhry vs. Greesh Chunder 
F h e 


Roy. x 


Appeal— Dispute amon} heirs of deceased decree- 
holder—Power of High Court {to pass proper 


order afier reversal of order on appeal ) we 45 
Chowdhry Junmenjoy Mullick vs. Bissam ur 
Panjah. 

Limitation—Keeping alive decree—Review we ib, 


Digamburee Debia vs. Sharoda Pershad Roy. 
Purchase and satisfaction of decree by one co-debtor 
( Effect of )—Contribution—lWaivor of objeation... 43 


*. CRIMINAL RULINGS. 


» Queen vs. WMohina Chunder Chuckerbutty, 
e 


False evidēnce— Corroboration 77 
Queen vs. Teprah Fukeér, 
Murder — Culpable Homicide not amounting to 
Murder .… es ene eve we 78 
PRIVY -COUNCIL DECISIONS. 
Sumbhoochunder Chowdry vs. Naraini Debia. 
Hindoo Law of Adoption—Adopted son succeeds 
lineally and collatertlly aaa ee si « 100 
._™= 
Tlomabace vs. Punjeabhaee Dosabhaee. 
Adoption by Parsees—Prior Will Evidence e 102 


1866. | Civil 
to Christianity, though he may have become 
“‘potit,’ degraded according to the dictates 
of the Hindoo Law, for Act XXI of 1850 
clearly enacts that “ no person shall, by reason 
of his renouncing or having been excludéd 
from the communion of any religion, forfeit 
his rights or property.” The law which 
bears upon this case has been so clearly laid 
down by my learned colleague that I have 
only to express my entire concurrence in his 
view of the law. 

There is no charge of cruelty or corruption 
against the father, and applications by a mo- 
ther to take children. out of the custody of 
the father, in the absence of proof of such 
charges, have not been successful in the Eng- 
lish Courts. ° 

- I concur with my learned colleague in dis- 
missing this appeal with costs and interest. 


` 





The 8th May 1866. 
Present : 


The Hon’ble H. V. Bayley and A. G. Mac- 
pherson, Judges. 


Pre-emption—Hindoos in Chittagong. 
~N Cases Nos. 24 and 25 of 1865, 


Applications for Review of Judgment pass- 
ed by Justices Bayley and Macpherson 


in Regular Appeal No. 162 of 1864 and’ 


Special Appeal No. 2240 of 1863 on the 
18th February 1865. 2 


' Nasirooddeen Khan, Petitioner, 
(d 
versus 
Todernarain Chowdhry, Opposite party. 


Mr. R. E. Twidale and Baboos Grish 
Chunder Ghose and Gopeenath Mookerjee 
for Petitioner. 


Baboos Dwarkanath Mitter and Sreenath 
+ Doss for Opposite party. 


Quere—Whether the Hind os of Chittagong have 
adopted the Mahomedan law of pies emption. 


Bayley,. J.—Txis’ is an ‘application for a 
review of our order passed iu review. 

The particulars of this cese are fully 
given in Sutherland’s Weekly Reporter Vol. 
l p. 234, 30th November 1864. 

Plaintiff, a Hindoo in Zillah Chittagong, 
suéd for a right of presemption. 


THE WEEKLY REPORTER. 


Loulings. 2357 


The first question to be decided in the 
Regular‘and Special Appeals thefi-before us 
was whether the Hindvos of Zillah Chitta- 
gong had adopted the system of pre-emption 
prevalent amongst Mahomedans under the 
laws of that class. 

If we had found that diay had done so, 
the above cases would have been governed 
by the Mahomedan Law, and, so far as that 
point was concerned, the present petition 
in review w6uld have succeeded. But we 
held that there was ng such weight of evi- 
dence in those two or three cases which 
were adduced before us on the hearing of 
the appeal, and which decisions were contra- 
dicted by others, as would suffice to show 
that the Hindoos in Zillah Chittagong had 
adopted the system of pre-emption prevalent 
amongst Mahomedans. We accor dingly dis- 
missed the plaintiff's suit. 

On an application for a review, Mr. Jus- 

tice Bayley on the 30th November 1864 held 
that the Sddder Court’s decisions on which 
the application’ was based did not ¢pply and 
that the Zillah, decisions cited were of no 
weight. 
e Another pleader, Mr. Twidale, then ap- 
plied for a review of the order in review, 
on the ground that there were eleven deci- 
sions on the, record at the hearing of the 
first review, eight at least of which were 
never cited. As, however, the question was 
then pending whether a review of a rejected 
application in review could be enter- 
tained, the decision was postponed, The 
Full Bench having now held that such an 
applidption may be entertained, tye have 
admitted and duly beard the review before 
both parties. 

Tie has bgen ‘argued to-day that, where 
(as here) there are any conflicting decisions, 
it cannot be held that the Hindoos of Chite 
tagong have adopted as a custom the Maho- 
medan system of pre-emption inasmuch 
as the plea of custom requires its invariability 
to be shown. I do not, however, think that 
the currant of decisions of this Court on 
this point has looked to the point for decision 
as one of custom, but simply as to whether 
there was a prevalence amongst the larger 
portion! of the Hindgo population of adopting 
that system of preemption wegich is based 
on Mahomedan Law. 

Looking at the varions decisions placed 
before us by both sides, I think that there 
is a preponderance of decisions which, treated 
as evidence, show that the Hindoos in 
Zillah Chittagong have adopted the system 
of pre-emption prevalent amongst “Maho- 
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eee 
medans. No evidence of any other charac-| Mr. R. T. Allan and Baboo Bama Churn 


ter is shows or relied on by either party. 
I can, therefore, only base my decision on 
what is before us. I accordingly would 
decree plaintiff's suit in-reversal of our former 
order. Etu 

Macpherson, J.—I remain of the opinion 
which I expressed on the first hearing of 
this appeal, that conflicting decisions ọf 
the subordinate -local Civil Courts cannot 
legally be held to prove th& existence’ of 
the alleged custom, according to which if 
is contended that the Mahomedan Law of 
pre-emption is in force among, and must be 
applied in the case of, Hindoos in Chitta- 
gong. Here we have no evidence whatever 
on the subject save certain decisions of the 
local Courts, I admit that they are in 
favor of the custom in a proportjon some- 
what greater than 3 to 1. Nevertheless 
the decisions are conflicting, and, as they 
conflict, cannot, in my opinion, prove the 
custom. : : 

I wout reject the application for review 
and*confirm our original decision. ; 

Final Order.—As we differ as to granting 
the review, it is ordered, under the 10th 
of the Rules of Practice of May 1st 1868, 
that this application be rejected. 


The 8th May 1866. 


i Present : 
The Hon'ble H. V. Bayley and Shumbgonath 
Pundit, Judges. 
e ; . 
Limitation — Trustees — Purchasers 


from Trustees—Mahbomedđdans. 


Caso No. 3609 of 1865. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 14th September 1865; reversing 
a decision passed by the Sudder Ameen 
of that District, dated” the 22nd June 


1863, oo Me. 

. ww es b : 
Musst. Khyroofissa and others (Defendants) 
Appellants, 
versus 


Salehoonissa Khatoon and others ( Plaintiffs) 
° Respondents, 


Banerjee for Appellants 


Baboo Dwarkanath Mitter, Greesh Chun- 
eder Ghose, and Sreenath Doss for Re- 
spondents, f . f 


Only bond fide purchasers from trustees are entitled 
to the benefit of Section 5 Act XIV of 1859, - 


Section 2 of that Act is applicable to the case of a 
suit against the purchaser from a trustee who is not a 
bone Jide purchaser, although he is himself a trustee in 
aw. 


Clause 18 Section 1 applies to Mahomedan as well as 
Hindoo families, . : 
7 e 


THIs case was remanded by this Court 
on the 2nd August bast. 


It may be convenient for teadier reterence 
to quote the subjoined portion of that re- 
mand order :— e 

“In this case plaintiff sued for possession 
“ of a share of joint ancestral property which 
“ she alleged that she and her father had so 
“ held, but of which defendant had dispos- 
“sessed her, ~ 


“ Defendant’s case was that neither plaint- 


ej “ iff nor her father had any such joint pro- 


“ perty nor possession ; that he, defendant, 
“ held under a Hebba fiom his grandmother ; 
“ and that limitation barred the suit. j 


“‘ The first Court found as a fact that the 
“ plaintiff had never had possession within 
“ twelve years of it, and dismissed plaint- 
“ iff’s case without any reference to how 
“ the question of limitation might be affect- 
“ ed by the point whether in fact the land 
“whs held under a separete title*by de- 
“ fendant, or was joint undivided ancestral 
“ property, in which latter case the posses- 
“ sion of defendant might not be adverse, 
“but that of a trustee for pluintiff and 
“ other co-parceners; and this limitation 
“ would not bar plaintiff.” 


Upon this remand, the Lower Appellate 
Court has decided as follows :— 


‘Tt appears from the arguments of the 
“ pleaders of the litigant parties that the 
‘ original proprietor of the property in suit 
“ was one Shaikh Mahomed Jakee, and that 
“he had two sons, a few daughters, and a 
“ wife named Aberah -Bibee. The objecting 
“ defendafits cannot state how the above 
“ property became the exclusive estate of 
“ Aberah Bibee ; they simply state that, on 
“ the date mentioned in the Hebanamah 
“ filed in this case, she had made. a. gift of 
“the same to her,eldest son Mahomed 
“ Mullar, This being so, this alleged ùn- 
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“ usual gift by the said lady of the whole 
“ of hes property to her eldest son, to the 
“utter disappointment of her youngest son, 
“ should have been proved by the most for- 
“ cible evidence. But no portion of the 
“evidence produced by the defendants es- 
*« tablishes the above fact, while, on the other 
“hand, it has been satisfactorily proved, by 
“ the evidence detailed in the margin, that 
“ the property in suit is a joint estate and 
“that it has been held by the defendant 
“ Mahomed Mookhtierooddeen and his 
“ father Mahomed. Mullar in the capacity 
“of trustees. I Ifave already recorded my 
‘opinion concerning the proofs filed by the 
“objecting defendants ;*and as, according to 
“ that opinion, if is proved that the Hebana- 
“mah which constitutes their principal dotu- 
“ ment is a forgery, think it cannot be said 
“that they have been in possession of the 
“ property in litigation under any rights con- 
“ferred by it. Thus, then, since there is 
“no proof that the possession of the defend- 
“ants was adverse to the plaintiff, but 
“rather such possession has been proved 
“ to be that of a trustee, it is manifest thate 
“the Statute of Limitation cannot act asa 
“bar to the claim of the plaintiff.”’ 


Against. this view of the Lower Appellate 
Ctert, defendant objectors, purchasers from 
the widows of Mookhtierooddeen, the son 
of the party who alleges the gift, appeals 
specially, and the pleader, “Mr, Allan, 
strongly urges upon us that, under Clause 13 
Section 1 of Act XIV of 1859 and Section 
5 of that Act, plaintiff’s suit even agginst 
a trustee is barred. . 


Now, Clause 13 is this :—‘* To suits to 
“enforce the right to share in any property, 
“moveable or immoveable, on the ground 
“that itis joint family property, and to suits 
* for the recovery of maintenance where the 
“right to receive such maintenance is a 
“charge on the inheritance of any estate, 
“tho period of twelve years from the death 
“of the persons from whom the property 
“alleged to be joint is said to have descend- 
“ed, orson whose estate the maintenance is 
‘alleged to be a charge, or from the date of 
“the last payment to the plaintiff, or any 
“person through whom he claims, by the 
“person in the possession or management 
“of such property or estate on account of 
“ such alleged share, or on account of such 
“maintenance as the case may be.” 


Section; 5 runs :—“ In suits for the, re- 
“ cpvery from the purchaser, or any person 
“ claiming under him, of any property pur- 


“ chased bond fide aud for valuable Gonsidera- 
“tion from a érustee, depositary, pawnee, or 
“mortgagee, the cause of action shall be 
“deemed to have arisen at the date of the 
“ purchase. Provided that, in the case of 
“purchase from a depositar$, pawnee, or 
“ mortgagee, no such suit shall be main- 
“tained uriless brought within the time 
“limited by Clause 15 Section 1.” 


Section 2 hæs Also been quoted. It ob- 
viously refers to cases whére there is an 
admitted trustee against whom the cestui 
que trust, or some one in his interest, is pro- 
ceeding. Then as to Clause 13 Section 1, 
it does apply to this case which is of a 
Mahomedan family. The words used in the 
Clauseare “joint family property” and“ pro- 
perty alleged to be joint,” which are the 
usual terms with reference to joint Hindoo 
families. But we see no exception as to 
Mahomedan families, or why their respective 
rights by inheritance should not come under 
limitations prescribed generally against 
parties not trustees as well as trustees. X 

As to Section 5, itis with reference to 
purchasers “bond fide for valuable considera- 
tion from a trustee’ that the date of the 
causes of action is indicated. Thus it 
would seem to follow that Act XIV treats 
other purchasérs from a trustee as fall- 
ing under Section 2, and therefore not get- 
ting a title by any lapse of time. 

In the judgment in the Weekly Reporter, 
page 120, Volume V, No. 9, Campbell and 
Phear, J. J, state,— i 


® 

« 'Phe Judge seems to have arrived at 
“ this conclusion merely on the ground that 
“ more than twelve years had, at the com- 
* mencemetit of suit, elapsed since the execu- 
tion of the respective deeds of alienation. 
« Woe think that, under the circumstances of 
“ the case, this is not sufficient. If the defend- 
“ ants, at the time of taking their respect- 
“ ive interests, were cognizant of a subsisting 
“ trust affecting the property, or if reason- 
“able efquiry would have made them so, 
“ then they would have taken the property 
‘ subject to the trust notwithstanding they 
‘ paid full value fop it, and would in all 
“ respects stand math shoes of the original 
“trustee. They would nht D8 bond fide 
“purchasers from trustees entitled to the 
“benefit of the Act, ~but actual trustees 
“ within the scope of the Clauses of the Act 
“ which affect such persons. The plaintiff's 
“ appeal must, therefore, be upheld.” ‘ 

Now, the real questions to be decided in 
this vase are, were the vendors of objectors, 


240 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. V. 





defendants before the sale holding in any 
manner as “trustees for those from whom 
plantiffs claim, or were they holding ad- 
versely ? 

2. If they were in any respect trustees, 
was the defegdants’ putchase made from 
them in good faith ? 

These are matters of fact, and the conclu- 
sions on them must be come to before the 
law can be properly applied, 

If the Hebanamuh were genWne, it would 
have gone far to establjsh the.ouster of all 
but the donee, and the fact of ouster or no 
ouster is the important one on which the 
law will have to be applied, as limitation 
would run fróm its date. 

We may here remark that Act XIV of 
1859 in no respect alters the law as to who 
is and who is not in law to be dgemed a 
trustee, and if a purchaser from a trustee 
not bond fide is in law a trustee (which he 
is), then Section 2 will apply. i 

Now, as to what is bond fide, the definition 
in thg Perfil Code (Section 32) is “ nothing 
“ is said to be done or beljeved in good faith 
“ which is done or believed without due care 
“nd attention.” 


Thus, is the purchaser here a bond fide 


purchaser in this sense ? 

The Principal Sudder Ameen does not 
seem to find this fact, one way'ot the other. 

Now, as the correct application of the 
law relied on by the appellaut iu the first 
instance depends entirely on the clear fiud- 
ing of fact whether the plaintiff’s purchase is 
bond fide or not, and this fact has uot been 
clearly found by the Lower Appellate Ceurt, 
that Court will now<come to a finding °of a 
fact and apply the law as above indicated, 

e . 


Remand accordingly. " 


The 8th May 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. i 
_ Case No 38 of 1866. > 
Putnee—Dur-putnee—Benamee— 
Damages. 

Regular Appeal from a detision passed by 
the Principal Sudder' Ameen of Santi- 
pore in Nuddea, dated the 23rd Decem- 
ber 1865. ° 

Dwarkanath Misser (Plaintiff) , 
Appellant, 


VETSUS 


* Sree Gopal Paul Chowdry and others 
° (Defendants) Respondents. 





Mr. E. V. Doyne and Baboos Kishen 
Kishore Ghose and Khetitur Mohan 
Mookerjee for Appellant. 


Mr. G. C. Paul and Baboo Dwarkanath 
Mitter for Respondents, 


Suit laid at Rupees 9,975. 


a took a dur-putnee lease of a village from B, 
knowing that B held a benamee putnee of the whole 
estate from C the zemindar. C's rights and interests 
were sold in execution of a decree and purchased by 
D, who afterwards sold them to Æ. E then successfully 
sued to set aside °B’s benamee putnee and took khas 
possession of the property, whereupon A took a put- 
nee of the same village from “BE, E's zemindary 
and putnee rights subsequently came back to C, whom A 
now snes to recover as damages the, consideration he had 
paid for the dur-putuee. HELD that A's virtual aban- 
donment of his possession without trying to dispute in a 
Court £’s right to oust him, barred his claim to damages 
for such logs of possession. 


Where a putnee is found to be benamee, a bond fide 
dur-putnee does not necessarily lpse. j 


PLAINTIFT took a dur-putnee lease of a 
certain village under Sreemunt Koondoo, u 
relative and servant of Sree Gopal Paul 


| Chowdhry, the zemindar, from whom tiefe 


wasa putnee of the whole estate in the 
name of the said Sreemunt Koondoo. 


The rights and interests of the said ze- 
mindar being afterwards sold in execution 
of a decree against him, they were purchased 
by a member of the family of the zemindan, 
and Were afterwards purchased by Messrs. 
Molloy, Mackiutosh and Co. from the first 
purchaser. 2 


These gentlemen brought an action to 
prove that the putnee in the name of Koov- 
doo was only a benamee for the debtor Sree 
Gopal Paul Chowdhry, ‘and obtained a decree, 
and in execution of it took khas possession 
of the property, the plaintiff then losing 
possession of the village he had held in dur- 
putuee for about 8 years, P 


The plaintiff now sues to recover as da- 
mages the consideration he had -paid for 
the dur-putpee, and sues Sree Gopal Paul 
Chowdhry ss the party responsible, and 
who received the consideration from the 
plaintiff. 


It appears that the zemindary aud putnes 
rights acquired by Messrs. Molloy, Mackintosh 


and Co. by purchase and Ly the decree, have, 
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by some subsequent arrangement, come back 
to Sree Gopal Paul Chowdhry, the defendant, 
and thatthe plaintiff had, previous to this 


transfer, obtained Rom Messrs. Molloy, 
Mackintosh and Co. a ‘putnee, of the 
village he keld as dur-putnee on the 


same jumma that he paid before as his 
dur-putnee rents, 


The Court below decided that the plaint- 
iff could not successfully plead his dur-put- 
nee lease against Messrs. Molloy, Mackintosh 
and Co., and dismissed his case for damages 
on other grounds mentioned in its de- 

G cision. . 


The plaintif has appeatea against this de- 
cision, and the defendaht has, by way of 
cross-appeal, rafsed the former issue which 
was decided below against him and in favor 
of the plaintiff, vize whether plaintiff, having 
of his own accord abandoned his dur- 
putnee, can sue as he does for the con- 
sideration. 


The present claim of the plaintiff is 
brought on the ground of the zemindar 
having led the plaintiff to believe that the 
putnee under him in the name of Koondoo 
was a bond fide lease, whereas it turned ou? 
afterwards that it was not so. The plaintiff 
thinks that on this ground he is entitled to 
Bover from the ex-zemindar this damage 
caused to him by the said zemindar’s misre- 
presentation. It is also alleged that, under 
the finding of the Court against the bona fides 
of the putnee and according to the admission 
of the defendant himself, the putnee con- 
sideration having reached the defendant, the 
plaintiff is entitled to recover the same’ from 
him, as the principal party, viz. the patty 
to whom the plaintiff’s money is traced, as 
the beneficial putneedar., 


Now, the case, as proved below by the 
evidence of the plaintiff and of the defendant 
on`osth, is this: that the plaintiff was in- 
formed by the defendant of the benamee 
nature of the putnee trafsaction ; that he 
was all along dealing with the ex-zemindar ; 
and as the latter would not’ grant a lease of 
it one the ground of his having already 
created a fictitious putnee in the name of 
Sreemunt Koondoo, the plaintiff was induced 
to take a lease signed by the said Sreemunt, 
and therefore it was called a°dur-putnee ; 
that the consideration money was paid by 
the plaintiff to the ex-zemindar, and he 
acknowledges the receipt of it. These facts 
might have been held sufficient to dismiss 
the case of the plaintiff as brought by him. 
We did not, however, thivk it proper to do 


so, but allowed them to proceed with the 
case as now proved. We find that plaintiff, 
either on the case brought by him or on the 
case as now proved, could successfully plead 
his right to hold possession of his dur- ~putnee 
against the purchaser of the rights and in- 
terests of his lessor, and the plaintiff having 


virtually abandoned his possession without 


trying to dispute in a Court the purchaser’s 

right to oust him, is not entitled to recover 
any damages for such a loss of posses- 
sion. 


This decision is “respective of the fact 
of the plaintiff having already acquired vir- 
tually the rights he complains he has lost, 
and of his having taken no steps to disclose 
how much, if any, additional advance he was 
required to make to Messrs. Molloy, Mackin- 
tosh an@ Co. in order to obtain the putnee 
he now holds. In order to avoid any com- 
plication, we. have regarded the right of the 
plaintiff under this subsequent lease to be 
aright qtite different from his dur-putnee 
rights. We, however, think that the plaintiff 
could have successfully. pleaded his right to 
possession against the purchaser of the 
rights and ‘interests of Joy Gopal, the ex- 
zemindar and putneedar, as represented by 
the purchasers of the decree, by urging the 
priority of his dur-putnee right. The plaint- 
iff could havetshewn that, at the direction 
of the ex-proprietor and with the knowledge 
of the benamee nature of the putnee lease 
(albeit, perhaps, without full knowledge of 
the reason for the benamee), or being assured 
either by the words or the conduct of the 
saide ex-zemindar that the putwee was 4 
rightful one, he had paid a valuable consi- 
deration for his dur-putnee. It does not 
follow by, any’ law or precedent that, be- 
cause the higher tenure is found to be n 
benamee tr ansaction of the debtor, the dur- 
putnee under tenure of the plaintiff acquired 
bond fide is to be lapsed. 


If the plaintiff had been so mixed up with 
the actual fraud of the ex-zemindar that- he 
could ot, owing to that par ticipation, plead 
a bond ‘fide dur- -putuee tenure against the 
purchaser in execution, the same complicity 
would necessarily (if it did exist) be a bar 
against the rightèf_ the, plaintiff to receive 
any damages in at Court of justice even as 
against the said ex-zemindur. 


Upon this ground, we dismiss the appeal 
of the plaintiff with costs, and; having so 
decided, we find it not to be necessary to go 
into the other arguments or grounds urged 
before us by the appellauts, s 
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« The 9th May 1866. 
-° Present: 


The Hon’ble J. B. Phear and F. A. Glover, 


Judges. 


Limitation —Survey award without 
possession -—— Estoppel — Evidence— 


Jumma Wasil Bakee papers. 
Case No. 284 of 1865. 


Regular Appeal from a degisipn passed by 
Chunder® Deb Roy 
Bahadoor, Principal udder Ameen of 
the Twenty-four Pergunnahs, dated the 


Baboo Koylash 


26th June 1865. 


Allyat Chinaman (Defendant) Appellant, 


VETSUS 


Juggat Chuuder Roy (Plaintiff) and another 


(Defendant) Respondents. ¢ 


Mr, 
nath Mitter and Sreenath Doss for 
Appellant. 


Baboos Unnoda Pershad Banerjee, Onoo- 
e, Anund Chunder 


kool Thunder Mookerje 
Ghosal, and Sham Lal Alitter for 
Respondents. 


Suit laid at Rupees 6,980-6 annas. 


An infrnetuous survey award not followed by possession 
is no answer toa plea of adverse possession for more 


than 12 years after the date of the award, © 


A purchaser is bound by a survey award passed 


against the persons from whom he derived his title. 


The best evidence is required to prove a document 
so naturally open to suspicion as a Jumma Wasil Bakee 


paper. 


' Tats suit was originally brought by one 
Pran Kristo Roy to recover possessione of 
1,000 beegahs of land as apper taining t@ his 


ærmanently settled Mouzah of Tardoho, 


Pergunnah Calcutta, from whiêh he alleggd 
limself to have been ousted by the defend- 


ints under an award made by the Magistrate, 


n accordance with Act IV of 1840, in the 


rear 1851, Mg 
The defence was that the disputed land 


elonged to Mouzah Tehoria, the permanent- 


y settled estate of Kaminee Dossee, * from 
rhom it came by purchase and otherwise 
ato the hands of the defendant in posses- 
ion, Allyat Chimaman ; that the possession 


f the defendant and bis predecessors had, 


xtended over at least 12 ytars ; and that 
ae plaintiff Was therefore barred by the 
tatute of Limitation. 

The circumstances of the case have al- 
ady been detailed in the order in the 
‘iginal suit No. 308 of 1863. Judgment 
as then given by the Principal Sudder 
meen in fuvor of the defendant Alyat 


J. Cochrane and Baboos Dwarka- 





Chinaman, who is admitted to have pur- 
chased 8,000 Leegnhs of the disputed land, 
and to have expended large sums in clearing 
jungle, on the ground that the plaintiff had 
not been able to show possession within 
12 years of the institution of the suit. On 
appeal to the High Court on this issue, the 


„Case Was remanded (21st May 1864, Trevor 


and Loch, J. J.) in order that the 
Principal Sudder Ameen might take into 
consideration the effect of the survey pro- 
ceedings of 1849 by which the land now 
alleged to be in dispute was adjudged to 
belong to Mouzah Tardeho. The ‘Court 
added, “if thee lands are covered by that 
proceeding, the plaintiff’s suit is clearly 
within time. The lower ® Court should 
ascertain whether'the lands in this case are 
identical with those mentigned in the survey 
proceedings,” : oe 

The Principal Sudder Ameen found that 
the lands were identical, and, on the merits. 
gave a decree in favor of the zemindar of 
Tardoho. 

Allyat Chinaman is the only one of the 
defendents who appeals against this decision ; ` 
and Mr. Cochrane, on his behalf, contends 
that the survey proceedings’are not binding 
on him, and therefore no evidence against 
his plea of adverse possession for more thg» 
12 years. ‘No attempt is made to contest 
the propriety of the lower Courts order on 
the merits, 

Now, it appears from the record, and the 
facts are not denied by the other side, that 
Kaminee Dossee, the proprietor of Mouzah 
Tehorda, gave a lease of 6,000 beegahs of 
land within which the land pow in dispute 
is admittedly included, to Nundo Nandon 
Ghose, on the 24th Bhadoon 1252 RB. S. 
(4th September 1845), and afterwards on 
the 24th Falgoon 1253 B. S. (1Ith March 
1847) granted a mourosee pottah of the 
same land to Bhoobun Mohun, 

Bhoobun Mohun sold his lease to Pun- 
chanund on the 6th of Agraun 1255 B. $. 
(19th November 1848), who made over one 
half of it to Ram Ruttun, and the other half 
to Shama Churn, on whose relinquishmert 
of the land it was sold on the 8th Magh 
1266 B. S. (February 1860) to the China- 
man Allyat. 

The resportdent, therefore, has undoubted- 
ly been nominally out of possession of the 
disputed land since the date of the first con- 
veyance by Kaminee Dossee in 1845, whilst 
there is no dispute as to his having been 
actually out of possesion since the date of 
the Act LV suit iu Janutry 1851, ‘ 
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The survey proceedings by which the 
disputed land was awarded to Mouzah 
Tardoho, are dated the 2nd August 1849, 
and if they me sufficient to prove the re- 


spondent’s possession at that date, the present- 


suit, which was instituted on the 6th of May 
1861, is undoubtedly within time. We un- 
derstand this to be the meaving of this 
Court’s remand order, for it is manifest that 
an award which is not followed by posses- 
sion, and therefore infructuous, is no answer 
to n plea of adverse possession after the 
date of the award. 

Now, we are not prepared to admit that 
these survey proceedings cannot be taken as 
evidence against the respondent because he 
personally was gio party to them. If such 
an argument were to be allowed, every 
purchaser, after a survey award, would be 
entitled to dispaté that award. The pur- 
chaser in such a case would, as a matter 
of course, be bound by any award passed 
against the persons from whom he derived 
his title ; and if the survey authorities, in a 
case between the zemindars of Tardoho and 
Tehoria, awarded the land now held by the 
appellant to the former, all who derived, 
their title from Kaminee Dossee would be 
bound by that award. 

But admitting that the survey proceedings 
ars evidence against the respondent, the 
question remains, Did the respondent get 
possession under the award ? z 

The appellant and those from whom he 
derives have undoubtedly been in possession 
since 1851, —for more than 10 years, that is, 
prior to the institution of this suit, and the 
“conus,” therefore, of proving possession 
before that date is heavily on the respond- 
ent. s 

To support it, he has examined some 
eighteen witnesses and has produced Jumma 
Wasil Bakee papers, and argues that, con- 
sidering the nature of the disputed land, a 
dense uncultivated jungle, he has done all 
that can be expected of him. 

We have gone through this evidence and 
find it eminently unsatisfactory. The wit- 
nesses are persons who profess to have 
rented certain portions of small streams run- 
ning through the land, for fishing purposes : 
they depose to having held from the Tarda- 
ho zemindars at certain rents, aod that these 
zemindara exercised rights of ‘ownership on 
the land by selling fallen timber. 

Not one of these witnésses produces either 
pottah or receipt for rent paid : they depose 
in the vaguest manner to everything con- 
nected with the respondent’s possession and 


to the boundaries of the estate, apd give us 
the impression of having been brought into 
Court to depose to one particular state of 
facts, and of being unable to answer any 
question not directly connected with them. 
They are, moreover, all either dependants or 
servants of the respondents. È 

But it is contended that their allegations 
are corroborated by the Jumma @Vasil Bakee 
paper filed by the respondent in which the 
names of tbese ryots are entered. Now, 
we observe that such a document, 4 private 
memorandum made for the zemindar’s own 
use and by his own servants, must be looked 
upon with great suspicion ; for nothing could 
be easier, in a case like the present, than to 
supplement defective oral evidence by the 
production of a document which could be 
manufagtured at any time and to any required 
pattern. Has, then, this document heen 
attested ? Wethink not. Doubtless, a person 
calling himself a Karkoon’s Mohurir has 
been produced to depose to Issur Chunder 
the Tehsildar’s signature to this particular 
paper; but the Tehsildar himself hs not 
been examined, and it is not pretended that 
the man is either dead or unable to depose. 
The best evidence was required to prove a 
document so naturally open to suspicion, 
and that evidence has not been given. 

But even» if these Jumma Wasil Bakee 
papers be looked at, they really do not help 
the respondent in the least, for they merely 
say that persons bearing the same names as 
the viva voce witnesses were lessees of 
Julkur rights within the respondent's estate, 
witbout specification of locality. e There is 
notifing in them to show that these Julkur 
rights extended to waters within the land 
which is in dispute between the parties to 
this suit. ° 

It would be sufficient to state our opinion 
that this evidence is altogether insufficient 
to prove the respondent’s prior possession of 
the land, and to disturb a possession on the 
part .of the appellant which has admittedly 
existed for nearly eleven years ; but there is 
a corréborative piece of evidence in favor 
of the appellant’s possession on the record 
which it may be as well to mention. Some- 
time after Punchanund got the mourosee 
lease from Kaminée Dossee, a dispute arose 
between him and Nundo Nundan, the origi- 
ual Ijaradar, as to the right of possession, 
and the matter was fought out, first in the 
Criminal and afterwards in the Civil Courts, 
commencing in the year 1848, and not 
ending till the year 1851. The respondent 
appeared when the case was taken up in 
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appeal to ¢he Sudder Court, having been 
silent all -the time the suits were being car- 
ried on below; but the judgment was in 
favor of Nundo Nundun, who was confirmed 
in possession. Now, it can hardly be sup- 
‘posed that Puachaound and Nundo Nundun 
were expending large sums iu litigation and 
fighting their case up to the Sudder Court 
for a perio® of 3 years to obtain a decree 
for possession of what, if theregpondent is to 
be believed, another person wasalready and 
had always been in qossession! or that 
Punchanund, after the decree against him, 
compromised the dispute'by a private settle- 
ment of the amount dueas wasilat, for nothing ! 
It is admitted on all hands that the land in 
dispute between Nundo Nunéun and Puncha- 
nund in the cases above referred to is iden- 
tical with that now in suit, and the imference 
is very strong that, rightly or wrongly, the 
possession of the land was not with the re- 
spondent in 1848. 

The mere fact of a survey award will not 
prove, possession, and there is no sufficient. 
evidence to prove that anything ever cam- 
of that award, the fact in all probability 
being that the land awarded was then, to a 
great extent, covered with dense jungle and 
valueless. Now that the appellant has ex- 
pended large sums in clearing the jungle and 
rendering the land culturable, thé respondent 
has awoke to the value of an award which, 
at the time it was passed, was altogether 
nominal, and under cover of it would de- 
prive an,innocent purchaser of his property. 

We are of opinion, therefore, on a review 
of all thevidence, that the survey proceed- 
ings of 1849 do uot prove that the respond- 
ent got possession of the disputed land at 
that time, and that the other evidenge to prate 
respondent’s possession before ouster under 
the Act IV award is altogether insufficient. 

The respondent’s Advocate urgently 
pressed us with the fact that the land in 
question was of such a character, covered by 
jungle and morass, as to admit of but few acts 
of user on the part of its owver, and hasirgued 
that the respondent, by giving evidence of 
julkur lettings and sale of fallen timbers, had 
shown that up to 1851 he had enjoyed as 
much possession of the land as it was capable 
of. We have alregdy said slat the evidence so 
given was far too vague to establish the acis 
of user (to which it referred) within the 
land in dispute. But we further think that 
at least during the two years preceding the 
Act IV award of 1851, the land was not 
altogether in the condition contended for. 
Theovett act of the defendants, which, accord- 
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ing to the plaintiff's Advocate, brought about 
the making of that award, was the canstruc- 
tion of bunds ; and itis obvious that, before 
that act took place, much time must have 
ben consumed in clearing the land and in 
producing a partial state of cultivation. 
While such proceedings were going on, the 
possession of the waste land which manifest- 
ed no greater trusts than indefinite Julkur 
rents, or the saleofa- few fallen trees for 
16 Rupees, was in truth ousted. It is absurd 
for a plaintiff to say that his right of action 
had not accrued because,he was exercis- 
ing the fullest rights of possession, consi- 
dering the condition ofthe land, while all 
that time a stranger was making better and 
more advantageous use of the same ground. 

We think that if the plaintiff was ever 
owner of the land in suit, he was deprived 
of possession of it by a strittger more than 
12 years before the institution of the suit, 
and has been adversely kept out of posses- 
sion ever since. This suit is, therefore, 
barred by the Limitation Act, and, accord- 
ingly, we decree the appeal, so far as regards 
the party appealing, and reverse the Princi- 
pul Sudder Ameen’s decision with costs on 
the respondent. 

Regular Appeal No. 285, in which Allyat 
Chinaman was the plaintiff, appellant,” 
stated to us by Mr. Cochrane, the appel- 
lanw’s Counsel, to be abandoned. This ap- 
peal is, therefore, dismissed with costs. 


The 9th May 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. i 


Evidence—Hindoo Law—Sale by mo- 
ther and grandmother—Proof of le- 
gal necessity. 


Case No. 8581 of 1865. - 


Special Appeal from a decision passed by 
the Additjonal Judge of Dacca, dated 
the 30th August 1865, affirming a deci- 
sion passed by the Judge of the Small 
Cause Court, exercising the powers of a 
Principal Sudder Ameen, of Fureedpore, 
dated the'2\st February 1865, 
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Obhoy Churn Doss. and others (Plaintiffs) 
- Appellants, 
versus 


Meer Saheb: Ali and others (Defendants) 
Respondents. © 


Baboos Chunder Madhul. Ghose and Sree- 
nath Banerjee for Appellants. 


Baboo Romesh Chunder Mitter for Re- 
spondents. 


The recital of necessity in a lease is not per se legal 
pet of the existence of the necessity which under 

indoo Law may jystify an alienation by a mother or 
grandmother. 


In this case, plaintiff sued for possession 
from the defendant as holding without title. 
In the written statement of plaintiff, it was 
added that the mother and grandmother 
of plaintiff could give no permanent lease, 
as they had doue. ; 

The first Court decided in favor of defend- 
ant. 

In appeal, the plaintiff urged before the 
Lower Appellate Court that there was no 
power in the lessos (mother and grand- 

ther) to lease to defendant in perpetuity, 
as the estate yielded sufficient of itself to 
render the transfer unnecessary. 

The Judge hasheld that, as the lease is 
proved to be genuine and recites the neces- 
sity of transfer to have arisen in order to 
provide for’ maintenance and funeral ex- 
penses, the defendants were entitledeto a 
verdict. © 

In special appeal, it is urged that such 
recital is not sufficient ; that, as the special 
appellants, plaintiffs, in their written state- 
ment, had denied the legal power of both 
mother and grandmother to give a perpe- 
tial lease ; and as they had set forth in their 
grounds of appeal that the estate was free 
of incumbrance and capable of giving a 
profit, the Judge was bound to adjudicate on 
the plea. We think this objection valid. 
Plaintif’s written statement sufficiently 
raised the plea below, aud the Judge had it 
clearly in appeal before him. The recital 
in the lease is not of itself and alone, as here, 
legal proof of the existence of tfe necessity 
which under Hindoo law may justify a 
mother or grandmother making such an 
alienation as there was in this case. 

We, accordingly, remand the case to be 
re-tried with refereyce to the above re- 
marka. ” 
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The 9th May 1866. e 


Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. ° 


Onus probandi—Pessession. 
Cafe No, 2989 of 1865. 


Special Appeal from a decision passed by 

the Principal Sudder Ameen of East 
dated the 27th June 1865, 
modifying a decision passed by the 
Sudder Ameen of that District, dated the 
81s¢ December 1863. 


Burdwan, 


Haradhun Dutt (one ‘of the Defendants) 
Appellant, 


- ` 
versus 


Koonjo Beharee Lall Singh Baboo (Plaintiff) 
and others (Defendants) Respondents. 


The, Appellant in person, 


Baboo Woopendur Chunder Bose for Re- 
spondents. 


Where a plaintiff claims certain tanks on the alle- 
gation that they are his Khamar propergy and have- 
been fh his own possession, and that the defendant has 
wrongfully seized them and sold the produce, the onus 
prékandi is on the flaintiff, 


We think that the Lower Appellate Court 
has wrongly ruled that the onus of proof 
lies on defendant. Plaintiff alleges that the 
disputed tanks are his Khamar property and 
have been in his own possession, that de- 
fendant has wrongfully seized them and sold 
the produce. Upon such a declaration, we 
think that it lay on plaintiff to prove his 
case. The ozus having thus been as matter 
of law misplaced, we remand the case for 
re-trial.: Ifthe Bower Appellate Court is 
not satisfied with the finding of the first 
Court, he should call on plaintiff for his 
proofs, summon him into Court with his 
papers, and, if he proves that the disputed 
tanks really were in his khas possession, theu, 
and then only, he should havea decree, Ro- 
mand accordingly. ‘ 
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e The 9th May 1866. 


A , 


Present : 


The Hon’ble W. S. Seton-Karr and A. G. 
Magpherson, Judges. 


Onus probandi— Possession. 
Case No. 343 of 1806! 


\ eo: 

Special Appeal from a deciston passed by 
the Judge of Dinagepore, dated the 6th 
December 1865, reversing a decision 
passed by the Sudder Ameen of that 
District, dated the 24th June 1865. 


Chunder Monee Chowdhrain (one of the 
Defendants) Appellant, 
f e 
versus i 


Raj Kishore Shaha (Plaintiff ) and other: 
' (Defendants) Respondente. i 


Baboos Mohendro Lal Shome and 
Bhugobutty Churn Ghése for Appellant. 


Baboos Sreenath Doss and Mohinee 
Mohun Roy for Respondents. 


A plaintiff suing for possession of 


flands must rely on 
the strength of his own title, 2 
6 


“Tue question being whether the plaintiff 
had a good title to certain land by virtue 
of his having purchased it at a sale in-exe- 
cution af a decree of a Civil Court, the 
Sudder Ameen found that his title was not 
good becfuse the land was not includfd in 
the sale at which the plaintiff purchased. 
The 
suit. Š 

On appeal, this decision was reversed ‘by 
the Judge. The Lower Appellate ~ Court 
recites that the Court of first instance had 
found as a fact that the land in dispute was 
not included in the plaintiff's purchase, but 
the Court expresses no opinion as to the 
correctness or otherwise of this finding. 
The Lower Appellate Court has ir truth not 
declared distinctly that the plaintiff has 
any title to the land, but décrees possession 
on the ground that, whatever the plaintiff's 
rights may ‘be, the defendants can have no 
title. The fact+that the heir of the judg- 
ment-debtor, whose ‘property was sold, ad- 
mits’ that the plaintiff purchased this land, 
and the fact that the plaintiff has made a 
settlemeut with the zemindar for this'land,: 
seem to have been considered by the Judge 
to prove that the land was ineluded in the 
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sale. Ifthe Judge was of that opinion, he 
should have said so distinctly. Thesplaint-e 
iff seeks to eject the defendavts, and he must 
prove his title strictly before the defendants 
aré called upon to prove theirs. The plaint- 
iff can get a decree only on the stréngth of 
his own title, not on the weakness of that of 
the defendants. The decision of the Court of 
first instance was careful and apparently 
good; and the Appellate Court ought not 
to have reversed it without showing clearly 
the grounds on-which it acted. i 

The case is remanded, to be re-tried by 
the Lower Appellate Couré with reference to 
the above observations. 

° 


S 
e: 


The 10th May 1866. 
a 


Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. a 


Assignment of property by Hindoo 
woman without consideration and 
without proper advice. 


Case No, 50 of 1866. a 
Regular Appeal from a decision passed 
by the Principal Sudder Ameen of 
East Burdwan, dated the 15th August 


1865. 


Soondur 'Koomaree Debia and others (De- 
fendants) Appellants, 


; versus 
Kishoree Lal Sein (Plaintiff) Respondent. 


Mr. R. E. .Twidale and Bama Churn 
Banerjee for Appellants. 


Baboo Mohesh Chunder Chowdhry for 
Respondent. : 


“Suit laid at Rupees 7,000. 


A Hindoo woman signed a deed giving away her whole 
property which was considerable, There was no consider= 
ation for the deed, and it was executed by the woman 
when surrounded by the friends of the person in whose 
favor the gift was made, and without her having any 
‘proper or independent advice, She subsequently refused 
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to carry out her gift. The Court declined to enforce 
the deed, and set it aside as improperly obtained. 


Seton-Karr, J.—T aus is a case in which 
the plainfiff sued to recover pdssession of 
certain properties which the female defend- 
ant Soondur *Koomarce had made over to 
him by a deed of Arpunnamah or assign- 
ment. His case was that in return for his 
attendance on her as a physician, she had 
executed this deed, and had actually made 
over the properties, when, owing to the bad 
advice and interference of her brother, she 
repented of her gift, and the brother, Mud- 
dun Mohun, dispossessed the plaintiff. 

The Principal Sudder Ameen has given 
the plaintiff a decree, hplding that the Ar- 
punnamah is well proved; that a will set 
up by the co-defendant Muddun Mohun is 
not proved ; and that, although the plaintiff 
is a Soodra, there % nothing to prevent him 
delegating to others the duties of Deb Sheha 
or worship, imposed on” the incumbent of 
the property. 

In appeal, a considerable deal of valuable 
time ling been wasted in an attempt on the 
part of the appellant to shake the evidence 
for the execution of the Arpunnamah. As 
the lower Court remarks, it is seldom that 
such an array of really respectable, and, we 
may add, trustworthy witnesses, is produced 
tO“prove the execution of such a deed, and 
one of a very recent date. There cannot be 


the slightest doubt that the deed was executed ` 


by Soondur Koomaree at the time and place 
and in the manner so clearly described. The 
deed, moreover, was registered. 

But, for all this, the plaintiff cannpt be 
permitted to retain his decree, or to hołd the 
valuable properties of which he alleges him- 
self to have been dispo$sessed. 

Our Courts are Courts of equity ; and, 
in this character, they look with particular 
jealousy on any proceedings, however 
plausible, by which persons incapable of 
judging of their own interests, or of acting 
for themselves, such as widows and minors, 
are deprived of the management and enjoy- 
ment of their properties. , 

No gousideration is assigned in the Ar- 
puonamah, and none is spoken of by the 
witnesses attesting the deed. The deed is 
very cunningly drawn up in the style 
and language most favorable to the plaintiff. 
The co-defendant, with whom the plaintiff 
was then at issue, but with whom she is now 
reconciled, is therein spoken of as irreli- 
gious and a man of bad character ; and the 
main reason for the assignment of the pro- 
perty by the widow is that she had been 
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cured of divers grievous illnesses by the 
plaintiff. A 

Almost immediately after the execution 
of the deed, the widow repented of her 
assigament and was reconciled to her brother 
Muddun Poorohit. The plaintiff, though he 
asserts his possession of, afd dispossession 
from, the property, has not shewn us by any 
evidence that he ever exercised any act of 
dominion over the estate ; and we certainly 
shall not permft a person, who takes advan- 
tage of a temporary quarrel in'a family, and 
who entraps a widow, deprived of the advice 
and countenance of her natural protector, 
into signing such a deed, to profit by a docu- 
ment hastily extorted and soon recalled. 

We ought to set aside the Arpunnamah 
on the ground of the exercise of undue and 
improperinfluence by the plaintiff, and we 
should decree the appeal of the widow 
Soondur Koomaree with all costs. ` 

Muddan Poorohit may pay his own costs 
throughout. é 

Macpherson, J.—I concur. The deed 
of gift under which the plaintiff cims, 
assigns to him® Soondur Koomaree’s 
whole property, valued at about 7,000 Ru- 
pees, and leaves her absolutely dependént 
upon the plaintiff even for her maintenance. 
The transaction was purely one of gift, 
being wholly „without consideration. ‘The 
deed was executed by the appellant Soondur 
Koomaree at a time when she had just quar- 
relled with her brother-in-law, who appears 
to be her nearest male connexion. It was 
executed by her at a time when she-had not 
a single friend or adviser of her own near her, 
and when she was surrounded by the friends 
of the plaintiff. There is nothing to shew 
that the conseqyences of what she was doing 
were ever placed before her mind, or that, 
she in fact at all considered what she was 
about. She herself disputed the deed a few 
days after she signed it. -She never acted 
on it, and the plaintiff never had possession 
under it, aud therefore never was dispossessed 
by either Soondur Koomaree or her bro- 
ther,—the statements in the*plaint as to pos- 
session ard dispossession not being supported 
by any evidence whatever. 


Such a deed of gift, executed by a Hindoo 
widow under suclr*cirtumstances, is not a 
document to which the Courts will give 
effect. The gift is one obtained, if not by 
undue influence, certainly without Soondur 
Koomaree being duly cautioned or having 
any proper or independent advice ; and it 
cannot be supported by any Court ,of 


equity. . 
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The 10th May 1866. 


© Present: 5 - 
The Hon’ble J.P. Norman and G. Campbell, 
on Judges. 


Local Invéstigation—Refusal to 
y order., 


Case No. 3368 of 1865. 


Special Appeal from a dectsidg passed by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 24th August 1865, 
affirming. a decision passed by the Sud- 
der Ameen of that District, dated the 
13th December 1864. 


Raj Kishen Mookerjee (Plaintiff) Appellant, 


wersus a 


Huro Mohun Mookerjee and others (Defend- 
ants) Respondents, 


Mr. R. T. Allan and Baboo Kisheén. Sucos 
Mookerjee for Appellant, 


Baboos Mohendro Lall Shome and Pearee 
Mohun Mookerjee for Respondents, 
The ordering of a local investigation is purely a 


matter of judicial discretion. The refusal to order a 
local investigation is not a defect in law. 


As a general rule, it is purely°a matter in 
the discretion of the Court below whether an 
Ameen shal] be sent to mike a local inves- 
tigation, and that being’ the only question 
raised by the Vakeel for the special appel- 
lant, it might be enough to say that the 
refusal to erder a local investigation wasenot 
a defect in law. : g 

«! * x * 
' n . 7 . 

‘The appeal is dismissed with “costs and 
interest. i 


- 


‘The 11th May 1866. i 


. 
» 


‘Present: 


The Hon’ble W. S. Seton-Karr and A. G: 
Macpherson, Jydges. 


Non-delivery of bfll of sale by - 
y “vendor. : 


` 


- Case No. 862 of 1866., 


Special Appeal fiom a decision passed by 
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dated the 16th November 1865, modify- 

. ing a decision passed by the Suddér 
Ameen of that District, dated the 24th 
April 1865. 


Lalla Judurjeet Lal alias Gujaghur Pershad 
(Plaintiff) Appellant, 


x t 
versus 


Musst. Jumoona and others (Defendants) 
Respondents, 


Mr. C. Gregory for Appellant. 


Mr. R. E. Twidale and Baboo Kalee 
‘Kishen Sein for Respondents. 

A bill of sale, thougl» signed and registered, - was 
never delivered by the vendor. Jhe plaintiff's case 
was that he had paid a part only of the purchase~mo- 
ney.. HELD that no question could arise as to onus of 
proving payment of the consideration-money, and that, 
the lower Court having found as @fyet that no part of the 
purchase-money had been puid, the vendor could not be 
compelled to complete the transfer. 

Seton-Karr, J—TuHE question of who 
is to prove the non-receipt of the considera- 
tion-money does not arise in this case. ` There 
appear to be conflicting decisions on this 
point, but, as we have said, the point of the 


sonus does not arise. `, 


Neither can this case have any analogy 
to the ease reported at page 601 of the 
Sudder Decisions for 1858. In that cast, 
the deed of sale had been delivered to the 
plaintiff who sued. for-possession ard regis- 
tration of his name. In this case, there 
has been, admittedly, no. delivery of the 
title deed or deed of sale to the plaintiff. 
He cannot, therefore, ‘claim any benefit from 
his plea that he has paid part of the pur- 
chase-money. 


- He is simply left without a title ; and the 
Lower Appellate Court was quite justified 
in dismissing his case, and-in upholding an- 
other and a subsequent sale of the same 
property. oo 

The special-appeal is 
costs. 

Macpherson, J.—The bill of sale. in 
‘this case, though signed and registered, never 
was delivered by the vendor. The plaint- 
iff states that he paid only part of the con- 
sideration-money, and the lower Court 
finds as a fagt that he did not pay ‘any part 
of it. No qtiestion can arise, under the cir- 
cumstance, as to onus of proof; nor can the 
appellant now, in my opinion, force the ven- 
dor to complete the transfer on being paid the 
purchase-money. 


dismissed with 


the Principal Sudder Ameen of Gya, | ` The appeal will be dismissed with costs.” , 
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The 11th May 1866. 
. Present: 
The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 
Hindoo Law—Re-union— Succession. 
Case No, 237 of 1866. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 8th November 1865, affirming 
a decision passed by the Moonsiff of that 
District, dated the 27th May 1864. 


Tara Chand Ghose (one of the Defendants) 
Appellant, 


VETSLS 


Pudum Lochui? Ghose and others (Plaint- 
iffs) Respondents. 


Baboos UprokagheChunder Mookerjee and 
Anund Chunder Ghosal for Appellant. 


Baboo Bungsheedhur Sein for Respondents. 


In a Hindoo family where re-union has taken place 
among certain members after partition, the members 
of rhe re-united family and their descendants succeed to 
each other to the exclusion of the members of the un- 
associated or not re-united branch. 


THE question in this case is as to the right 


of interitance in a Hindoo family, when 
after a partition has taken place, certain 
members of the family have been re-united. 
Four brothers,—Baboo Ram, Radha Kant, 
Ram Ram, and Goluck Chunder,—made a 
partition of their property, and became se- 
parate from each other in all respects. The 
plaintiffs are the sons of Ram Ram, and the 
defendant (who is the appellant in this 
Court) is the son of Baboo Ram. Thespoint 
-in dispute is as to the right of successton to 
the estate of Mothoornath, the son of Sree- 
nath, the son of Radha Kant. Mothoornath 
left a widow, Goluck Monee, who was 'his 
heiress. She is now dead, and the plaint- 
iffs contend that they, as the two sons of 
Ram Ram, and the appellant, as the son of 
Baboo Ram, are the next heirs of Mothoor- 
nath, and entitled to inherit his estate equal- 
ly, each taking a one-third share of it. The 
appellant admits that the plaintiffs stand in 
exactly the same position as himself with 
reference to Mothoornath, so far as mere 
blood-relationship is concerned. But he 
claims the whole inheritance for himself, to 
the exclusion of the plaintiffs, on the 
ground that his father and Mothoornath’s 
grandfather (that is to say, the brothers 
Baboo Ram and Radha Kant) became re- 
united, and that they and their sons and 
representatives have ever since lived as a 
joint family. The appellant contends that, 


according to Hindoo law, when dhe parties 
claiming stand in the same degree of blood- 
relationship, he who is of the associated or 
re-united family takes, to the exclusion of the 
unassociated branch who remain wholly 
separate. 

In both the lower Courts, the issues raised 
have been—/irs#, as to the question of law; 
and secand, as to the question of fact, viz. as to 
whether any ere-union, properly so called, 
ever took. place as alleged. The Lower 
Appellate Court decjded the question of law 
against the defendent, but did not decide 
the other issue, considering it unnecessary 
to do so,—which no doubt it was, if the 
Court was right in the opinion that, even if 
a re-union had taken place, the defendant 
was not entitled to the exclusien of the 
plaintiffs. 

The appellant urges, in special appeal, that 
the Lower Court was wrong in the view it 
took of the law as to the effect of re-union ; 
and, therefore, that it was wrong also in not 
enquiring into the issue of fact @ jo the 
re-union. 

It appears to us “that this appeal must be 
allowed, and that the case must be remanded 
in order that the Lower Appellate Court 
may decide whether or not any re-union (in 
the sense in which the word is used in Hin- 
doo law) evérein fact occurred, and whether 
Mothoornath, at the time of his death, wasa 
member of a re-united and associated family 
of which Tara Chand, the appellant, was 
also a member, but in which the plaintiffs 
were not included. 


Rg-union does not seem to take place 
frequently among Hindoos in the present 
day, if we may judge from the scarcity of re- 
ported cages in the Courts which have any 
bearing upon the subject. Nevertheless, 
there is no doubt that re-union has always 
been recognized by the Hindoo law, and 
that the right of succession is affected by it. 
Indeed, if re-union be recognised at all, we 
certainly should expect to find that it affect- 
ed the'law of inheritance, when we consider 
the genera] principles on which that law is 
founded, and when we bear in mind the 
extent to which joint tenancy among mem- 
bers of the same amily is favoured by the 
Hindoo law. Sire Francis Macnaghten, in 
his ‘ Considerations on Hindoo Law,” page 
107,—admitting that he knew of no instance 
of re-union after partition, and that the 
Pundits had not been able to inform him 
of any such case,—makes some attempt to 
lay down the law as to re-union and ‘its 
effects : practically, however, he does*nothing 


2 


250 Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol. V. 





beyond plaging together a series of contradic- 
tory texts aħd calling attention to the endless 
confusion which exists on the subject. We 
are far from saying that the law is clearly or 
satisfactorily laid down in the books of those 
writers who are deemed authorities on Hindoo 
law. The texts are in many respects ob- 
scure, inconsistent, and confused. But 
however unfrequently cases of re-union may 
be met with, still, when a case of it does occur, 
the ancient Hindoo law, if iffean be discover- 
ed, must be applied to it, -The conclusion at 
which we have arrived on the present occasion, 
is the result of a general consideration of all 
the authorities, and of the principles on which 
re-union, and the few rules as to inheritance 
in re-united families which are, distinctly 
given, are based. 

In the Dyabhaga, Chapter XI, Seption 6, 
para. 39, we find it declared : “If there be 
“competition between claimants of equal 
“ degree, whether brothers of the whole- 
‘blood or brothers of the half-blood, or 
“sons of-such brothers,‘ or uncles, or the 
“like, the re-united parcener shall take the 
“heritage ; for the text does not specify the 
“particular relation, and all these relations | 
“were premised in the preceding text, and 
“a question arises regarding all of them : 
“therefore the text must be considered as 
“ not relating exclusively to brothers.” 

This paragraph is directly in favor of the 
appellant, and there is nothing to alter its 
effect in the preceding paras. 26-88, which all 
have, more or less, bearing on the question.. 
For the respondents, it is argued that it is 
only as between the persons actually named 
in these texts, 7. e. brothers, uncles, &c., 
that re-union causes any change in the rule 
of inheritance. But it appears to us that, 
though the texts may limit the classes of 
persons to whom itis permitted to re-unite 
themselves, they do not limit the continuance 
of the re-union once properly effected : in 
other words, we think that, if a re-union ac- 
tually takes place between the proper parties, 
their representatives and descendants, how- 
ever remote, will remain joint unti! ‘x fresh 
partition takes place, exactly in the same 
manner as in an ordinary, case of a joint 
family the members remaiy joint until par- 
tition. a. ae 

The Dya-kram#¢-Sangraha,—which we con- 
strue as we do the Dyabhaga,—likewise 
generally supports the appellant’s case (see 
Chapter V, para. 8, and the other paras. of 
that Chapter) ; so also does the rule as 
stąted in the Vyavastha Durpana of Baboo 
Shama, Churn Sircar. And Colebrooke’s 


Digest, Book V, Chapter VIII, Section 1,° 
para. 433, pp. 561, 562 (Madras Ed. 2nd 
Volume) does not seem opposed to “it, al- 
though so expressed as to be almost wholly 
unintelligible. 

The text books of the other schools of 
of Hindoo Law lead to the inference that, 
according to those schools algo, the appel- 
lant, if re-united as alleged, would take the 
inheritance (Mitakshara, Chapter 2, Section 
9; Vyavahara Mayukha, Chapter IV, Sec- 
tion 9 ; Vivada Chintamoni, Chapter “ On 
succession to property of re-united parcen- 
ers,” page 304), 

In. the second Volume of Macnaghten’s 
Hindoo Law, page 72, there is a case ; which 
is very much to the point. Five brothers 
having separated, two of them re-united. 
One of them having died childless, it 
was held that the sons wf the re-united 
brother took, to the exclusion of the sons 
of the other brothers: the “ property 
“ should - devolve on his re-united bro- 
“ ther only, on whose death his son alone is 
“ entitled to the succession. The sons of 
“ the unassociated brothers have no title 
<e thereto.” So, in abdther case at page 
‘173, three brothers in the lifetime of their 
father, caused him to divide his estate afnong 
them, and from that time one brother lived 
part, and the other two lived together as“ 
united family. After the father’s death, one 
of the united brothers died childless. It 
was held that, if there was no clear evidence 
of re-union, all the brothers of the deceased 
would share equally, but if there were parti- 
cular evidence of an express and distinct’ 
re-unien, then the associated brother alone 
succeeded, to the exclusion of the unassoci- - 
ated brother. ° 

In a case in the High Court at Madras 
(Stokes’ Reports, Volume II, page 235) to 
which the Mitakshara Law would be appli- 
cable, the question of the right to succeed 
by reason of re-union was raised, but it was 
not decided, because it was held that the 
re-union was not proved. 

On the whole, although we have been re- 
ferred to no decided cases which completely 
support the appellant’s contention, and al- 
though we know of none save those which we 
have quoted, we are of opinion that, if he ean 
establish the re-union, he is entitled to suc- 
ceed, to the éxclusion of the plaintiffs. The. 
case is, therefore, remanded for trial on the 
issue as to the fact of re-union ; and the 
Lower Court will decide the case on the facts 
finally, taking the law to be as we have laid 
it down in this judgmeht. . 
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The 1Llth May 1866. , 
Present: 
The Hon’ble H. V. Bayley and G. Camp- 
> oell, Judges. 


Joint Hindoo Family— Presumption 
—Onus probandi (of separation)— 
Limitation. 


Case No. 10 of 1866. 

Regular Appeal from a decision passed by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 27th November 1865. 

Hureehur Mookerjee and others 
(Defendunts) Appellants, 


VET SgLs 


Nobeen Kishore Banerjee and others 
(Plaintiffs) Respondents. 


lfr. R. T. Allanand Baboos Bama Churn! 
Banerjee and’ Ombika Churn Banerjee 
for Appellants. 


Mr. G. C. Paul and Baboos Mohendro Lol 
Shome and Pearee Mohun Mookerjee for 
Respondents. 


Suit laid at Rupees 30,381,-12 annas, 18 

gundahis, 

In a ease of separate messing by Hindoos living in 
the same enclosure and with no apparent separate 
incomes, though, as mere presumption of law, the 
estate may be assumed to be joint until it is proved 
to be separate, yet, as the law limits such claims to 
12 years, any honest party must be in a position to 
show whether he has had any enjoyment of the estate, 
either jointly or by division of profits, within that 
time. - 

Tuis is a case regarding the property 
of a Hindoo family alleged to be joint in 
estate. It is admitted that the family springs 
from a common ancestor whose five sdus are 
represented by five branches. The putnee, 
the surplus sale proceeds of which are in 
dispute, was held as the ostensible property 
of the elder son Roop Churn, and by him 
transferred to his eldest son Joy Narain. 
- Itis, we think, clear that, up to a recent date, 
the whole family lived in what is by some 
called one enclosure with separate houses, 
by others one house with separate rooms. 
It is shown that, after the property in dispute 
was acttuired, the different branches of the 
family separated in mess, that is, they eat 
separately in their separate compartments of 
the family dwelling place. There is not the 
least evidence of separate acduisitions or 
separate income. The case of the plaintiffs, 
representing four of the original brothers, is 
that the family have teen all along joint iu 
estate; and they claim four-fifths as their 
share. The defendanjs, claiming under Joy 
Narain, assert that tlre Putnee was his sepa- 


rns 


rate self-acquired and individua? property. 
The first question raised is that of onus. On 
one side, it is contended that the family 
must be presumed to be joint in estate till 
it is shown to be separate,—on the other, 
that plaintiffs are barred by limitation unless 
they can show some kind of enjoyment of 
this ancestral property within the prescribed 
period. A case decided by Trevor and 
Campbell, J. §.,eis quoted, in which it seems 
to be laid down that, when the parties are 
separate in mess, it*lies on plaintiff to show 
some sort of joint or other enjoyment of the~ 
estate ; but that remark is at most obiter, 
since in fact in that case the party was not 
thrown out on this ground; and it scems 
probable that, if the case be examined, it 
will turn out that, though the words “ se- 
parate fn mess” are somewhat broadly 
used, the case is like another case also 
quoted in which there was not only, as in 
this case, a separate messing by parties living 
in the same enclosure and with no, apparent 
separate incomes, but in fact an apparent 
separation in megs, purse, and means of 
maintenance, the parties having adopted 
separate professions, one being a Dewan and 
the other a Jemadar of the Rajah of Tip- 
perah. We are by no means prepared to 
say that, in this case, as mere presumption of 
law, we must‘not assume the: estate to be 
joint till itis proved to be separate. But, 
be that as it may, it is evident that the law 
limiting such claims to twelve years, any 
honest party must be in a position -to show 
whether he has had any enjoyment of the 
estatg, either jointly or by division’ of profits, 
within that time; and accordingly in this 
case both parties have given evidence on the 
polat. We think that the evideuce for the 
plaintiffs is, as found by the Principal Sudder 
Ameen, far preferable to that of the defend- 
ants. They give evidence circumstantial, 
and, we think, reliable. Their witnesses by 
no means stretch the case in a partizan way 
in favor of plaintiffs; in fact, they have made 
us aware of several circumstances, go far 
favorable» to defendants, which we should 
not have thought’ in any way proved by 
defendants’ own*evidence, viz. that there was 
a separation in m during the life of Joy 
Narain, and that, efter Joy Narain’s death, 
the name of his widow Drobo Moyee (mother 
of the minor Promothonath) was used in the 
management of the estate. Still we the more 
readily believe them when they testify that 
the family has all along been joint in estate. 
The defeudant’s evidence to separate esthte 
is of the weakest description ; there’ is xno- 
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thing but the vaguest evidence of three or 
four persofs, on whom we place no reliance 
whatever. Under these circumstances, we 
think it unnecessary to go further into the 
case, and dismiss the appeal with costs. 


The 11th May 1866. 
e 
Present: j 
The Hon’ble H. V. B&yley and Shumboo- 
nath Pundit, Judges. 
Enbancement (under Section 49 Re- 
gulation VIII. 1793) Bvidenco— 
Jammabundee papers. 


Case No. 3520 of 1865. 


Special ‘Appeal from a decision passed by 
the Second Principal Sudder Ameen of 
the Twenty-four Pergunnahs, dated the 
28th August 1865, affirming a decision 
passed by the Sudder Ameen of that Dis- 
trigg, Gated the 24th February 1864. 


Romesh Chunder Dutt and others (Plaint- 
iffs) Appellants, 


versus 


Modhoo Soodun Chuckerbutty and ‘others’ 


(Defendants) Respondents. 


Baboos Kishen Kishore GhoSé and Greeja 
Sunkur Mojoomdar for Appellants. 


Baboos Dwarkanath Mitter and Unookool 
Chunder Mookerjee for Respondents. 

Proof of the existence of thetenure from the time of 
the Decennial Settlement is sufficient to bar a suit for 
enhancemene where the plaintiff is not an auctiow-pur- 
chaser. Where the plaintiff is an auction-purch#er, he 
must show when he purchased before he can insist upon 
direct proof of the existence of the tenure 12 years prior 
to the Decennial Settlement. 

The fact of the mention of a tenure in a Jumma- 
bundee paper prepared 7 years before the Decennial 
Settlement, affords the presumption of the existence 
of the tenure 12 years before the Decennial Settlement. 

Ir is first objected by the special appel- 
lant that the order of remand has not been 
carried out. This plea is futile, as we find 
that the Lower Appellate Court unnegessarily 
made issues of each and all points. indicated 
by the order of remand, and has duly ad- 
judicated them. 

It is further pleaded Rat a copy of the 
Ikrar has been received, “without any pro- 
per proof of the.existence of its original, or 
of sufficient reason for its non-production. 
Now, the Court below admitted the copy, 
because it was stated before it that the 
original could not.be found, that it had not 
been traced, that the members of the defend- 
ant’s family had been numerous: since the 
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time of the execution of this deed, it might 


have fallen into hands other than those of. 


the defendants producing the copy. 

Then it is urged that the Lower Appellate 
Court has decided, upon insufficient proof and 
only upon incorrect assumption, that the lands 
to which this document refers may have 


-formed a portion of Zillah Hooghly ; more- 


over, that the case was brought there where 
the attested copy ‘was, because of the 
knowledge of the opposite party that the 
copy would be suspected if tried under 
the Twenty-four Pergungabs Court, in the 
jurisdiction of which thee land really was. 
Now, it is properly remarked by the pleader 
for the respondent, that, as long as the deci- 
sion of the Judge belowe regardivg the 
bona fide nature of the deed and the corres- 
pondence of the attesting seal of the kazee 
with the seal of the said ‘officer as attached 
to other papers—Vakalutnamas—is not dis- 
puted, the question of jurisdiction-is imma- 
terial. The case in which the deed is said 
to have been produced in Hooghly need not 
have been of lands now in dispute, but still 
the deed, being connected with the case, it 
may have been necessary to produce it there. 
It is also evident that so old a deed, if such’ 
evidence to the copy as is produced here 
be not sufficient, cannot be proved at all. 
But even if there were no such deed, the 
fixed nature of the tenure of the respondent 
is proved by other fucts and evidence irres- 
pective of the Ikrar. 

It is, lastly, pleaded that the Jummabnundee 
of 1190 and other papers relied upon by 
the hower Appellate Court, do not carry 
over the tenure of the respondent twelve 
years previous to the. Decennial Settlement, 
and that this proof is*required by Section 49 
of Regulation VIII of 1798, and the prece- 
dents of the late Sudder Dewanny Adawlut. 

Now, it is clear that the existence of the 
tenure is traced by a decision of a Court of 
justice ata time quite near the Decennial 
Settlement, and passed to compel the farmer 
of the “landlord to return to the predecessor 
of the present ryot rents that he had exact- 
ed more than the said predecessor of the re- 
spondent had paid before. It is quite just and 
legal to presume from this fact, and from 
the mention of the tenure in the Jummar 
bundee papers of 1190, that the tenure ex- 
isted upon the jumma that the respondent is 
now paying more than 12 years preceding 
the Decennial Settlement. This presumptive 
evidence is legal evidence, and, in a case of 
this kiud,, evidence gf the most important 
kind. . 
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The Jummabundee of 1170 was made after 
Governthent had held the lands recorded in 
the said Register for several years, and the 
fact of a tenure or jumm#@ being mentioned 
there shows the previous existence of the 
tenure or jumma for several years preceding 
the year in which this paper was prepared. 
The year itself is about seven years previous 
to the Decennial Settlement, and 5 years more 
are required to make up the 12 required by 
direct dates. These five years are supplied 
by the presumption on which we think it was 
quite legal under the iaw of evidence for 
the Lower Appellate Court to act. 

Lastly, we do not see why the plaintiff 
should consider if necessary for the respond- 
ent to prove that the tenure existed twelve 
years before the Decennial Settlement. We 
think the fact of the existence of the tenure 
up to the Decennial Settlement is sufficient to 
bar the suit of the special appellant for en- 
hancement. The special appellant does not 
plead any right of an auction purchaser, and 
if he did, he must show when he purchased 
before he can insist upon direct proof of the 


existence of the tenure 12 years previouse 9 e 
In fact, under eplaintiffs contending that Russickloll, acting 


to the Decennial Settlement. 
no one of the sale laws has he shewn bim- 
self, as he was bound to do, in a position to 
enforce the proof from defendant which he 
is trying to do as under Section 49 of Re- 
gulation VIII of 1793. 

On all these grounds, we dismiss this spe- 
cial appeal with costs. 





The 15th May 1866, 
Present : 


The Hon'ble J. P. Norman and G. Campbell, 
Judges. 


Limitation — Mortgage — Bona fide 
purchaser from mortgagee (Mean- 
ing of—under Section 5 Act XIV 
of 1859). ` 

Case No. 400 of 1865. 


Regular Appeal from a. decision passed by 


Mr. H. R. Madocks, Officiating Judge of 


Bhaugulpore, dated the 28th August 
1865. : . g 
Messrs. Gisborne and Co. (Defendants) 
Appellants, 

versus 


Radhanauth Dass antl others (Plaintiffs) 
Respondents, 





Messrs. A. T. T. Peterson and BT. Allan 
for Appellants. =~ 


Mr. R. V. Doyne and Baboos Dwarhanath 
Mitter, Unnoda Proshad Banerjee, and 
Romesh Chunder Mitter, and foonshee 
Ameer Ali for Respondents. 


By bond fide purghaser Section 5 Act XIV of 1859 
does not necessarily mean n bon fide purchaser without 
notice, but an honest, purchaser without actual fraud, 
In this view, the defettdants, who were purchasers from 
a mortgagee for valuable consideration of an estate with a 
doubtful title, were held, @s boné fide purchasers, pro- 
tected by Section 5, and entitled to plead, in a suit 
brought for the redemption of the mortgaged estate, 
the ordinary limitation of 12 years from the date of 
their purchase. 

Norman, J.—Tsis was a suit for the re- 
demption mid for obtaining possession of 14 
annas of, 36 villages in Talook Moheeawan, 
Tuppah Nyadesh, as the acquired property of 
one Bissumbhur Doss, the common ancestor 
of the plaintiff, and one Kunhyaloll, by 
whom the property had been mortgaged in 
November 1828 to one Russickloll, for Shaw 


and Hawes. The plaintiffs seek To ®btnin 


a declaration that tke sale had not become 
absolute as alleged by the defendants, the 


for Mr. Shaw, in collusion with Kunhyaloll, 
obtained from him the return cf an Ekrar, 
and in a ceytain suit of Bholanath Sahoo 
versus Kunhyaloll Doss, fraudulently claimed 
the estate as belonging to him absolutely, 
in order to prevent its being brought to 
sale for the debts of Kunbyaloll. 

The evidence has been very fully taken 
and most elaborately and carefully considered 
by the Judge, who has made a*decree in 
favor of the plaintiff. 

The defendants appeal. 

Tt appears that, on the 26th of May 1826, 
Talook Moheeawan was mortgaged by Kun- 
hyuloll to Mr. Shaw, to recover the sum of 
18,789 rupees. ` 

On the 7tlt of September 1827, Mr. Shaw 
gave the usual notification of foreclosure, un- 
der Regulation XVII of 1806, to Kunhyaloll. 
Mr. Shew alleging that 27,650 rupees was 
then due to him for principal and interest on 
the mouzahs now in dispute and Ugda. 

On the 9th of September 1828, Kunhyalolf 
put in a petition, kX way of answer, stating 
that he had received the natice and copy of 
the mortgage deed, that he had executed 
the deed, having had extensive mercantile 
transactions with, and owiug a considerable 
sum to, Mr. Shaw, but that the account had 
not then been balanced ; aud he alleged that, 
by the existing Jaw, Mr. Shaw was precluded 
from taking possession. d 
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We may remark that, at this period, 
Regulation XXXVIII of 1798 (Sections 3 
and 4) was in force, by which Europeans, 
though not prohibited from lending money 
to talookdars and others, were forbidden, 
directly or indirectly, to hold possession of 
the lands the proprietary right in which 
might be mortgaged to them as security for 
the loan, or to make or appropriate the 
collections, or to have any Concern or in- 
terference whatever in the management or 
‘ collection of the rents “or revenue of the 
lands. The foreclosure proceedings would 
therefore be necessarily ineffectual.’ 


It does not appear what became of the 
proceedings, or how the claim.of Messrs, 
Shaw and Hawes was reduced. But on 
the 21st of November 1823, thirty-six vil- 
lages of Talook Moheeawan (excluding Ugda, 
which, as we shall see, was afterwards mort- 
gaged to another person for 17,000 rupees), 
were conveyed by a deed to one Russickloll 
Doss, She Gomastah of the factory of Mr. 
Shaw. 


The deed was to the effect that Kunhya- 
loll, being of sound mind, did, ofthis owne 
free will, acknowledge that all the estate of 
Moheeawan had been in his sole possession 
as proprietor, no one else having any right 
to it, and thathe sold the sathe to Russick- 
loll Doss for Rupees 17,011, without any 
condition to render the same void. 


Russickloll, with Kishen Gobind as his 
security, at the same time executed to 
Messrs. Shaw and Hawes on Ekrar in the 


í e 
following words :— . 


“ I, Russickloll Doss, resident in Muhushee- 
“ moonda, and Gomastah of the Bhugteer 
“ Concern, execute this to the following 
* effect :— 


“ The proprietor of the said Concern had 
“ to receive from Kunhyaloll Doss, the pro- 
“ prietor and zemindar of Talooka Moheea- 
“wan in Pergunnah Bhaugulpore, the sum 
‘of Rupees 17,011 on account of money 
“ lent, &¢. Accordingly, for the’ said sum 
“ of Rupees 17,011 I have obtained from 
* the said Kunhyaloll a ponditional sale of 
“the said Talooka. e New, as regards the 
“ said sum, I agree to pify interest at 1 per 
“cent. per mehsem. I agree to repay the 
“ said amount with interest from 1236 to 
“ 1246 Fuslee out of the profits of the said 
“ Talook, This Ekrar bond I execute of my 
“ own free will,’that it may be used when 
“required. Dated 21st November 1828, 
“ corresponding with 7th Aughun 1236, 


“J, Kishen Gobind Doss, resident of 
“ Vooktea, do of my own free will iffix my 
“signature to this bond as Malzamin or 
“ security. s 
“ (Signed) Russicklol! Doss. 
what is within is genuine. 
Rupees 17,011.” 


Russickloll Doss executed a contempora- 
neous agreement to Kunhyaloll, whereby,after 
reciting that Kunhyaloll Doss had sold 36 
mouzahs of Moheeawan to him for a con- 
sideration .of sicca Rupées 17,011, and had 
executed a bill of sale, &c., and had also 
executed an Ekrar for effecting registration 
of the conveyance, and foxy registering the 
name of him (Russickloll) for liquidating 
the consideration-money with interest from 
the usufruct of the said trouzahs, &c. ;- and 
further reciting that Kunhyaloll had retained 
in his possession the said Mehal : therefore 
he (Russickloll) executed that- Ekrar in con- 
sideration that, from the amount which, after 
deducting the salary of a Tehsildar and the ex- 
penses of collection, should be remitted to him, 
‘interest at 12 per cent. per annum should be 
paid; and the Government revenue Rs, 442-1-2 
every year, and that the balance should be 
allowed asa set-off against the principal debt 
of Rs. 17,011 in favor of Kunhyaloll, his 
heirs, &c. ; that he (Russickloll) should have 
nothing to do with profit or loss in cultivation 
or reclamation of the lands ; that if the said 
sum of Rs. 17,011 should not be paid in full 
within the period named, the conveyance 
shoud be absolute ; and that, in the event of 
the property being sold for arrears of revenue 
within the period above mentioned, he (Rus- 
sickloll) would be hel responsible. 








This last-mentioned Ekrar was given up 
by Kunhyaloll to Russickloll at some date 
prior to 1882, and the following endorsement 
was written on it by Kunhyalol] :— 


“ Owing to drought in the Mehal mentioned, 
the villages are not fit to pay the revenue due 
to Government, and the interest on the con- 
sideration money, according to the terms of 
the Ekrarnamah. I therefore return this Ekrar 
to Russickloll Doss, the vendee, and foreclose 
the sale of the mouzahs mentioned therein. 
Dated the 17th of Kartick 1287. 


“ (Signed) Kunhyaloll Doss, 
“Proprietor and Zemindar.” 


This endorsement purports to be attested 
by witnesses, two of whom were servants of 
Kishengobind, onethe'Putwarry of Hurdwana. 


| Their signatures are not proved, but, though 
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not recognized, they are apparently not 
expressty stated to be otherwise than genuine 
by Kadernath Doss. . | * f 

In 1832 the whole of Falook Moheeawan 
was attached.under a decree obtained by 
one Bholanath Snhoo against Kunhyaloll 
Doss. On the 17th November 1832 Rus- 
sickloll put in a petition alleging that the 
whole of the Talook had been sold to him, 
on which the Judge, Mr. Harding, on the 20th 
of January 1838 (Russickloll not having then 
produced his deed of sale), considering that, 
as Kunhyaloll was¢deeply indebted, the con- 
veyance to Russickloll was probably collusive, 
proceeded with the: execution, and on the 
28th of February put up the property for 


sale. On that day Russickloll produced the 
kobala. Mr Harding adhered to his former 
order. Russicklo]l appealed. The Sudder 


Court reversed Mr. Harding’s order, and 
directed that he should enquire into the 
circumstances under which the Ekrar had 
been given up. 

On the 17th of May 1833, Hoolas Monee 
and others, alleging- themselves to be co- 
sharers with Kunhyaloll and proprietors of 
15 annas 12 gundahs of the property, came 
in as claimants, and prayed the Collector to 
put up to sale the 8 gundahs share of 
Kuohyalol!. The Collector noted that they 
must bring a regular suit, and there was no 
necessity to pass an order. 

Shortly after the passing of Act IV of 
1837, following on the 3 &4 W. IV Cap. 85 
Section 86, by which Her Majesty’s subjects 
were empowered to hold land, or any emo- 
luments issuing out of land, in any part of 
the territories of the East India Company 
(viz. on the 16th of May 1838), Russickloll 
transferred Talook Moheeawan absolutely to 
Shaw and Hawes for the nominal considera- 
tion of Rupees 17,011. 

This brought forward Kuohyaloll, who, on 
the 28th May, commenced a suit against 
Russickloll, Shaw, and~Hawes, alleging that 
there had been an agreement that, on the 
termination of Bholanath Sahoo’s case, the 
Ekrar which had been given up to Russickloll 
in order to save the talook from sale, should 
be restored, but that the promise had never 
been fulfilled, and that the whole amount of 
the mortgage money had been remized. 

Russickloll, by his answer, alleged that the 
plaintiff had given back the Ekrar uncon- 
ditionally with the endorsement, as it now 
stands ; that, eyen if the plaintiff had not re- 
turned it, he could not sue without depositing 
themortgage money. “The Principal Sudder 
Ameen non-suited the plaintiff on the miser- 


` 


able and futile objection that tha? valuation 
of the suit at three times the jumma was 
sufficient, inasmuch as the jumma of one 
of the villages (Ugda) included in the settle- 
ment, but not in dispute in the cause, was 
omitted. 

On the 26th August 1889 Hoolas Monee and 
the alleged co-skarers brought a suit against 
Russickloll, Shaw, and Hawes for possession 
of 15 annas 1f g@ndahs of the property in 
dispute. They alleged that Kunbyaloll 
had an 8 gundals “share, that Mr, Shaw 
had obtained a conditional sale of 86 mou- 
zahs from Kunhyaloll in the name of Rus- 
sickloll. Therefore they sued for possession 
of the property except the 8 gundahs share 
of Kunhyaloll. 

Russickloll answered, denying that the 
plaintiff ‘bad any right or interest in the 
property, alleging that the same belonged to 
Ramanath Doss; that, after the death of 
Ramanath: Doss, the estate came to Kun- 
hyaloll, and from Kunhyaloll to herself, in 
pursuance of a bill of sale-executed by Rus- 
sickloll. 

Shaw and Hawes in like manner answer- 
ed that, from the time of the settlement in 
1800, Ramanath was in possession ; that he 
was succeeded by Kunhyaloll ; that Russick- 
loll, took by pyrchase from him ; and they 
wholly denied the title of the plaintiff. 

It appears that, on the day of hearing, the: 
plaintiff’s pleader was absent, and the plaint- 
iffs were non-suited on the ground of 
having excluded the jumma of Ugda from 
the yaluation of the suit. The, decision 
bears*date the 30th of November 1839. 

The plaintiffs appealed to the Judge, and 
the-decision of the Principal Sudder Ameen 
was affirmed-on the llth of August 1840. 
The mutation of names in the Collectorate 
had been stayed in consequence of the pen- 
dency of these suits ; but on the 8th of 
September 1840, a mutation ef names took 
place, and the names of Shaw and Hawes 
were placed on the Collectorate Register in 
lieu of that of Russickloll. 

On the 18th of January 1840, Shaw sold 
his moiety of the factories to Hawes for 
Rupees 80,000 ; mN on the 6th of February 
1841, Hawes sold*the® factorits and their 
dependencies to the pergons who were 
at that time membersof the firm of Gisborne 
and Co., for 2,10,000 rupees. Moheeawan, is 
part of Bhudeer, one of six factories so 
transferred. R 

The Judge laid down several issues : fêrst, 
whether Kunhyaloll Doss was a co-parceuer 
with the plaiutiffs, or not. 
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On thaÑ point, he found in favor of the 
ile plaint- 
us 
the case 


plaintifs. The evidence for 
iffs has been gone into 
at very great length, —in fact, 
has occupied the entire time of this Division 


Court for nine days. Upon the facts, 


before 


to a right conclusion in fiy 
was proved that ICunhyal8ll was registered 
in the Collectorate and in possession 


ginally joint, but which had Ceased to live 
as a joint family with a common purse and 
joint in food, the members of which resided 
in separate houses, but continued to hold 
Moheeawan as a joint estate, to the profits 
of which they were entitled accotding to 
their several shares. There are, however, 
many circumstances which cast very great 
doubt on the plaintiffs’ title as coeparceners 
of Kuphwaloll. For instance, it is clear that 
Kishen Gobind, the father of the principal 
plaintiff, and the brother of Kunhyaloll, 
possessed Talook Hurdwana and other lands 
as his separate property, a part of which 
at least he derived from Newal Kishore 
Doss, the great-uncle of Kunhyaloll, by 
whom he was adopted. By ,téat adoption, 
it may or may not be that he ceased to 
belong to the same family as Kuuhyaloll 
and be joint in estate with him. That 
might depend on the question whether he 
was adopted in the Kritima or Dattaka form, 
as to which there is no evidence. , Tbe 
family appears to be Bengallee and governed 
by the Dayabhaga. The presumption is, 
therefore, against ‘the Kritima form of agor: 
tion which prevails chiefiy in Mithila.” 

appears from the decision in 1814 repor re 


2 Select Reports, page 114, that a part of 


the property had been acquired by Rama- 
oath, the father of Kunhyaloll, and not 
by the common ancestor Bissumbhur. Kishen 
Gobind became a party to, and as g surety 
executed, the Ekrar of November 2Pst 1828, 
in which it is mentioned that Moheeawan 
belonged. to Kunhyaloll. „Mohesh Sing, a 
witness examined in 1944, deposed that no 
one except Ramanath #ad Kunhyaloll ever 
had possession {of Mohéeawan; that in lieu 
of Moheeawan, "Kishen Gobiud had obtained 
Hurdwana and Runkoul. This wituess 
knew the history of the family, and suid he 
had heard what. he stated from Jishen 
Gobind and Kuuhyaloll. The names 


appear as co-shurers in the dealings 


as 
established by the evidence before us, we 
are disposed to think the lower Court came 
finding that it 


of 


Moheeawan as a, member of, and manager 
for, a Hindoo family which had been ori- 


‘right to redeem by Kunbhyaloll, 









of 
the plaintiffs’ predecessors in estate nowhere 


with. 


Shaw and Hawes prior to. 1837. 
and Hawes have constantly denied 
Hoolas Monee and the members 
family were in ‘any way interested in 
Moheeawan. Bholanath Sahoo attached 
Moheeawan as the sole property of Kuuhya- 
loll ; and if the plaintiffs’ theory is true, it is 
exceedingly difficult to see what adequate 
object Kuuhyaloll had in surrendering the 
equity of redemption in Moheeawan, which 
was mortgaged nearly to its full value, in 
order to avoid the sale‘of the estate’ at the 
suic of Bholanath Sahoo* for his own debt, 
if his (Kunhyaloll’s) own share was only 
eight gundahs, or one-fortieth share; or 
why Kishen Gobin’l and the other alleged’ 
co-sharers did not come forward with their 
claims in the first instance, instead of waiting 
until after the claim of Ragsickloll had been 
rejected by the Judge. Again, Woomanath 
Ghose, as we shall presently see, lenta large 
sum of money to Kunhyaloll ou the mort- 
gage of Ugda, one of the mouzahs of Mo- 
heeawan, having clearly treated with him 
as solely interested in Ugda, which was one 
ef the mouzahs belonging to Moheeawan. 
We are disposed to agree with the Court 
below in thinking that the surrender of 
the Ekrar, the supposed abandonment of the 
was not 


Shaw 
that 
of the 


entirely Lona fide. 

The inference is stronger if we believe 
that Kunhyaloll was entitled only asa mem- 
ber and manager of a joint family. If he 


‘really meant to surrender his equity of re- 


demption, it is most extraordinary that he did 
not get back from Shaw and Hawes the 
Ekvrar of November 21st 1828, by which 
his brother aud alleged co-sharer, Kishen 
t| Gobind, as security for Russickloll, became 
liable for the payment of the debt and 
interest out of the profits of the Talook. 
It, is not easy fo see what his motive could 
be in surrendering an estate clearly fully 
worth all the money advanced upon it, and 
probably more. 

Certain accounts were put in of the pro- 
fits of the Talook and the amount ,due in 
respect of the mortgage down to 1832. We 
are disposed to think that these accounts 
are genuine accounts. They are said by the 
plaintiff's witnesses to have been rendered by 
Russickloll°to Kuvhyaloll, As to their exact 
character we entertain great doubt, because . 
they do not purport to be so rendered; and 
it must be remembered that, down to the 
passing of the 3 and 4 W. Iv: Cap. 85, it was 
absolutely necessary’ for the security: of 
Shaw aud Hawes that Russickloll’s cha- 
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racter, as of a party liable to the payment of 
the mortgage debt, should be preserved. 

It may or may not be that Kunhyaloll, for 
the purpose of defraudingehis creditors and 
preventing the sale of his property, colluded 
with Russickloll, and set up a surrender of the 
eyuity of redemption by which these parties 
did not mean to abide. But there is no direct 
evidence to shew that Shaw and Hawes 
participated in the fraud, if fraud there was. 
Having had some experience of him in 
the dealings arising out of the mortgage in 
1826, it is most unbikely that they would have 
consented to endanger their own security 
as mortgagees and creditors fora large sum 
of money by co-operatitfy with lim in any 
trick to defraud*his other creditors. : 

It is certainly possible that the surrender 
may have been band fide even as regards 
Russickloll. It "may have possibly been 
the fact—and certainly Shaw and Hawes 
may have supposed it to be the fuct—that 
Kunhyaloll, finding himself pressed by debts, 
with a decree hanging over him, was willing 
to give, and did give, up to the factory with 
which he had dealings for many years, the 


possession and management of the estate.e 


It is proved that the estate was liable to 
drought; the income, as appears from the 
accounts filed, assuming them to be genuine, 
was in ordinary times barely sufficient to 
keep down the interest on the mortgage and 
Government revenue, and defray the charges 
of collection. The endorsement may have 
been executed on the day when it bears 
date in November 1829 or in 1832. Whe- 
ther Kunhyaloll hoped that Russicklollewould 
return him the Ekrar after the execution 
case had been disposed, of, or whether or 
not Russickloll held out such hopes or made 
a promise that he would do so, there is no 
evidence that Shaw and Hawes were ever 
parties to, or assented to, such agreement. 

Whatever may have been Kunhyaloll’s 
object or motive, it is indisputable that, by 
writing under his own hand, he did in fact 
surrender the Ekrar, and did thereby in 
express words forego all claims to redemp- 
tion. Ie abandoned his tights under the 
cotemporaneous ugrcemont, and left the sale 
as an absolute one. Neither he nor his heirs 
are purties to this suitw-and, so, far as he is 
concerned, it may be taken that he no longer 
disputes the’ surrender, 

We find that, from 1837, Shaw and Hawes, 
in the most direct and positive, manner, 
asserted theif title as absolute owners under 
the title acquired frém Kunhyaloll, and as 








Whether they were right or wrong, it is 


clear that their assertion of title in them- 
selves to hold the property as absolute 
owners, free from any rightin any ond to 
redeem, was not wholly one without founda- 


tion or color of right. 

The principal plaintiff who now disputes 
it, would, according to the pedigree, be only 
an 8 gunduhs Shareholder ; but he claims by 
deeds of gift and alleged adoption the shares 
of other members of *the family, aggregating 
10 annas 16 gundahs. As, in our opinion, 
he must altogether fail, even if he can prove 
his title to the several shares claimed by him, 
we did not call upon Mr. Doyne to go into 
the proof of this plaintiff's title to the shares 
other than the ancestral share of 8 gundahs 
which he would apparently take by descent. 
As far as we can see at present, his claim 
looks very like a speculative one. We 
certainly should not have: given plaintiff a 
decree without strict proof of his title to the 
shares. ` 

The accounts produced by the plaintiffs 
as having been rendered to Kunhyaloll by 
Russickloll, do not, in our opinion, prove that 
Russicklo]l acknowledged the title of Kun- 
hyaloll as mortgagor after the surrender. 
For ourselyes, we entertain considerable 
doubts whether these accounts are really any- 
thing more than accounts kept by Russick- 
loll for the factory, showing his position as 
regards the mortgage of which, by some 
means or other, the plaintiffs have become 
possessed. But if we accept the plaintiff's 
thefyy, and suppose them to be actounts ren- 
dered by Russickloll to Kunhyaloll, they 
may show that the surrender was antedated ; 
bit they do not prove that, after the Ekrar 
had been given up to Russickloll, he ever 
accounted to Kunhyaloll as mortgagor. 

We have seen that, after the suits of the 
plaintiff's family, and of Kunhyaloll, to 
contest the claims of Shaw and Hawes, had 
been non-suited, Shaw sold his moiety to 
Haweg and that soon afterwards Hawes sold 
to the tifen members of the firm of Gisborne 
& Co., from whom the present.defendants, by 
successive trangfers, derive title. À 

‘The sales—indged,. the whole transactions 
of the successive bwuers of the factory with 
regard to this talook;—are perfectly open and 
above board. No consideration was paid for 
the surrender of the equity of redemption, 
nor does the instrument profess to show that 
any was given. No separate price appears 
to haye been fixed for the Talook Moheea‘wan 


distinctly repudiated tho claims of the pre- | which passed to the purchaser as part of, or 
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a dependengy of, the Bhudeer factory. It 
appears from the papers that Muddun Tha- 
koor. the vakeel of Messrs. Shaw and 
Hawes, three months before the date of the 
conveyance to Gisborne & Co., took from the 
Collectorate a copy of the proceedings in 
the mutation of names from that of Russick- 
loll to that of Hawes. That copy, which 
alluces to the history of the disputes be- 
tween Shaw and Haweg *and Kishen 
Gobind, was apparently handed to Gisborne 
& Co., probably to satisfythem as to the title, 
and was openly produced by their vakeel in 
the suit in 1844. It appears, from .proceed- 
ings which have been referred to in evidence 
before us and before the Judge as shewing 
that Talook Moheeawan was joint property, 
that in 1837 Kunhyaloll borrowed from 
Woomanath Ghose Rupees 17,000% on the 
mortgage of Ugda, one of the villages of 
the talook, with 25 other villages. Wooma- 
nath sued for possession, when it tyrned out 
that other parties~claimed the 25 villages, 
pnd WebManath obtained a decree for Ugda 
only. On this the alleged shareholders 
sued Woomanath Ghose and Kunhyaloll 
to, recover Ugda as part of their estate. 
Kunhyaloll’s answer admitted that the 
estate was joint, the shareholders obtained 
\a decree, and Woomansth must, have been 
left with 8 gundahs, one-fortiefh part of this 
singie village, as a security for the debt due 
to him of Rupees 17,000 with the interest. 
Even if there had been any fraud on the 
part of Shaw and Hawes, we think that 
Gisborne & Co. were no parties to it. 
Shav and¢Hawes had directly, and sq’ far 
successfully, repudiated the mortgage, and 
the plaintiffs claim as co-sharers of Kunhya- 
loll. e 
It appears to.us to be proved that Qis- 
borne & Co. bought that which Shaw and 
Hawes alleged themselves to possess, viz. an 
absolute interest in Moleeawan. We see 
no reason to suppose that they may not have 
fairly believed that the title of Shaw and 
Hawes as absolute owners was a gogd one. 
They knew that such a title had been as- 
-serted. We may, and indeed, looking at the 
matter, cannot but draw the inference that 
Gisborne & Co. paid a fair£price for Moheea- 
wan, We need not troubte ourselves to en- 
quire whether theloud over the title and the 
litigation, which was not unlikely to be re- 
moved, may not have induced Shaw and 
Hawes to value Moheeawan at a somewhat 
lower price than they would have insisted 
updi had the title been entirely unexcep- 
tionable.” 


There is no ground for imputing any 
waut of good faith to Messrs. Gisborme & Co. 
There is no ground for supposing that they 
actually knew eithar that the plaintiffs were 
co-sharers with Kunhyaloll or that Kunhya- 
loll’s surrender of the Ekrar was colorable. 
After this long enquiry, we are not abso- 
lutely satisfied of our own power to arrive 
at a correct conclusion on these points, 
Assuming that Gisborne & Co. knew that 
the plaintiffs were putting forth claims on 
such allegations that they knew that they 
were buying a disputed titde, it will, in our 
‘opinion, not affect their laim to be con- 
sidered as bona*fide purchasers if they dealt 
honestly, openly, an@ above board, and were 
buying what they may have ‘fairly believed 
to be a good title. 

The point then arises: Is the’ suit 
barred by limitation? “In trying the 
question of limitation, the Judge says 
that the defendants are mortgagees, and there- 
fore comes to the conclusion that, under 
Clause 15 Section 1 of Act XIV of 1859, 
the period of limitation is sixty years. 

e Now, itis a fruitful cause of confusion 
and mistake to call things by names that do 
not properly belong to them. The defend- 
ants were zot mortgagees but persons claim- 
ing under a purchase from the mortgagee. 
There was uo contract or express trust as 
between them and Kunhyaloll, much less 
was there between them and the plaintiffs. 
The defendants do not fall within the words 
of the 15th Clause ; and whether their case 
comes within the dth Section or not, their 
positien is very different from that of a 
person who holds simply as a mortgagee 
under an express coptgact with the mort- 
gagor, or who, as assignee of a mortgagee, 
undertakes the obligations of his assignor, 
The defendants came in, and have always 
held and openly asserted their own title as 
absolute owners hostilely to the mortgagor, 
and such title as the plaintiffs claiming under 
him alleged themselves to possess. It may 
be that the defendants have held under 
circumstances which would induce this Court 
to fasten a trust upon-them, and to declare 
that they must be treated as mortgagees and 
stand in no better position than if they had 
been parties to the*vontract of mortgage. 
We may assume that, upon the facts of this 
case, if the plaintiffs had sued in proper time, 
the Court would have declared that, the 
giving up of the Ekrar by Kunhyaloll being 
without the authority or consent of his 
co-sharers, the surrender of the equity of 
redemption was not effectual, and that the 
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defendants, having purchased with notice of | 


circumstances which should have put them 
on their guard, had no grenter rights than 
Shaw and Hawes, their’ vendors. But, if 
so, it is diffitult to see any principle on 
which they ought to be placed in a worse 
position, as regards limitation, than if they 
were mere trespassers. In Hovenden versus 
Lord Annesby, 2 Schoales and Lefroy 633, 
Lord Redesdale says that the qnestion of 
fraud is very different from that of a trustee 
who does not perforin his trust. “A person 
“ in possession byvirtue of the fraud is not, 
“in the ordinary sense of the word, a trustes, 
“but is to be constituged a trustee by the 
“ decree of thegCourt of Equity founded on 
“the fraud ; aud his possession in the mean- 
“ time is adverse to the title of the person 
“who impeacheg* the transaction on the 
“ around of fraud,” 

Mr, Peterson, for theappellant, cited a 
number of enses decided before the 3 und 4 
W. IV Cap. 27 from English Courts of Equity, 
to shew that, though time would not have 
barred a claim arising from an express trust, 
yet that constructive trusts were barred bY 
long acquiescence, such as Beckford versus 
Wade in the Privy Council, 17 Vesey 97 ; 
Bonney versus Ridgard,1 Cox 145; Townsend 
versus Townsend, 1 Cox 28-34; and see 
in the lite Sudder Court, Rajah Ajoodhy 
Ram Khan versus Musst. Khenunkeree 
Dossee, 8. D. A. Rep. 1859, p. 158. He 
shewed that, according to the rules of 
English Law, though the purchaser of an 
estute at its full value taking with potice 
of a trust, may be linble to the same extent 
and in the same manuer as the person from 
whom he purchased,” she right must be 
pursued within the period allowed by the 
Statute of Limitation (see Lewin on ‘Trusts, 
557, 560, 578). 

If the defendants were mere volunteers, 
who had taken the property without the 
payment of any consideration ; if they had 
taken with full knowledge of the existence 
of the mortgage and of the title of the plaint- 
iffs ; oy if they had taken it secretly and held 
it fraudulently for the purpose of defeating 
the rights of those whom they knew to be 
entitled as mortgagors, it may be that they 
could only stand ou the title of the person 
fron whom they took, aud probably the 
plaintiffs might have redeemed as agninst 
them within the sixty years allowed -by 
Clause 15. i 

There is one case in the late Sudder Court 


which suits to redeem brought against the 
heirs of mortgagees who had allowed the mort- 
gaged estates to be sold for arrears of revenue, 
though brought within 60 years (viz. one 
after an interval of 35 years, and the other 
of upwards of 50 years), were held to be 
barred by limitation. We need not uow 
consider whether a mortgagee can, by any 
act or omissæ on his own part, alter his 
position as regards the mortgagor. ‘The 
defendants, as we eliave seen, are not mort- 
gagees ; they stand in the position of pur- 
chasers from the mortgagee for valuable 
consideration ; and if they can be considered 
bond fide purchasers, they are protected by 
Section 5 ef Act XIV af 1859. 

We have shown that it must be taken as 
proved fiat they purchased honesty. 

But Mr. Doyne, referring to the language 
of Lord Hardwicke in Le Neve versus Le 
Neve (see White and Tudor’s Leading Cases, 
Vol. II,*pp. 33, 84), says that purchasing 
after notice of a prior equitable righ® makes 
a person a mald gide purchaser. The pro- 
position is perfectly correct. but is not 
applicable to the facts of the present case. 
Fraud or no fraud is a question of fact, aud, 
as Lord Hardwicke says in the same ease, 
“ fraud is the true ground on which a Court 
“of Equity®¢s governed in questions of 
“ notice.” 

Mr. Doyne contended that a purchaser 
is bound to take all reasonable precau- 
tions ; that Gisborne md Co. shogld have 
looked beyond Russickloll’s title ; that they 
were bound to take notice thas Kunhya- 
loll Wasa member of a joint family ; that 
these were circumstances which should have 
pug them upon enquiry whether the equity 
of redemption had been effectually surren- 
dered or not; that the defendants had vo- 
luntarily shut their eyes, and could not 
therefore be treated as bond fide purchasers. 
In construing the Section in question, we 
must remember that the terms “ dona fide 
purchasers,” © for valuable consideration,” 
and “vithout notice,” as applied to pur- 
chasers of real and other property, are all 
@ them perfectly familiar and well under- 
stood by all Eutdish lawyers. As we do 
uot find the words “ Withgnt notice ? in the 
Section, we cannot but suppose that the omis- 


„sion was intentional ; indec}, we think that 


the Legislature could never have contemplated 
that honest purchasers should be deprived 
of the protection, which, was probably not 
crented for the first time by this Section, 


(8. D: A. Rep. 1852."p, $92). and one in this: merely by constructive notice, or notice 
Court (Myrrhall’s Reports, page 391), in! of doubtful claims or equities, If the de- 


, 
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fendants ae tie time of the purchase had 
actual knowledge of the ewistence of- the 
alleged rights of the plaintiff; if they de- 
signedly abstained from making enquiries 
for the purpose of avoiding knowledge ; if 
it appeared that they had a suspicion of the 
truth, and fraudulently determined not to 
learn it ; if there had'been any*concealment or 
subterfuge, any attempt to gnierepresent the 
circumstances of the purchase or of che title, 
—the inference would de that the purchase 
was not an honest one, and therefore not bond 
Jide within the meaning of Section §. 

We have shewn that, in the present case, 
there is no imputation whatever on the per- 
fect good fuith of the appellant’s purchase. 

We are therefore of opinion that the 
suit is barred by Section 5. The decree of 
the Court below must be reversed ; but, under 
the circumstances, we think each party 
should bear his own costs in both Courts. 

We need not express any opinion as to 
whethef Gr not the suit of the: plaintiffs, as 
agaiust the appellants, who claim under their 
cashier, Kunhyaloll, is barred under Clause 
13 of Section 1, as to which Mr. Peterson re- 
ferred us to the ease of Khoman Singh versus 
Sree Kishen, 9 N. W. P. Reports, p. 543. 

Campbell, J.—I concur generally in the 
view taken by my learned collefgue of this 
cense. The essential points are that the 
plaintiffs were shareholders of the estate as 
found by the Court below, and were, as such, 
joint mortgagors to Messrs. Shaw and 
Hawes, who held in the name of Russick- 
loll; thatethe assignment of the right of 
redemption afterwards executed by Kutthya- 
loll, the manager of the joint family, was 
without the consent of plaintiffs, was po- 
bably merely nominal, and, at any rate, being 
wholly without consideration, was altogether 
ineffectual as against plaintiffs ; that, conse- 
qùently, plaintiffs would have been fully 
entitled to redeem as agninst Messrs. Shaw 
and Hawes; but that, nevertheless, Messrs. 
Gisborne and Co., being bond fide pur- 
chasers within the meaning of Settion 5 
Act XIV of 1859, are entitled to plead 
the ordinary limitation of¢12 years frogp 
the date of their purchase g” and that 12 years 
(even excluding ,the time’ oceupied by the 
non-suited cases} having elapsed, the suit 
of the plaintiffs must be unsuccessful, and 
the decision of the Judge must on that ground 
be reversed. 

The position of ghe family as descendants 
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(one of which at any rate is nuthenticated 
by the Registers still existing in tle Col- 
lector’s Office, while others are attested as 
true copies by fornfer Collectors),—the evi- 
dence given in the earlier suits to shew a 
joint enjoyment of the profits, —and the ab- 
sence of any sufficient evidence of separ- 
ation (even in the earliest litigation)—all 
goto show the joint holding as found by 
the Judge; a fact which is indirectly 
confirmed by the statements made by Kun- 
hyaloll in 1814, by the appearance of the 
name of the principal slgreholder in the 
mortgage transgetions of 1828 asa security, 
and by the conduct of the shareholders, who, 
as early as the year 1833 Qwhen the mort- 
gage money was still owing), fully admitted 
their participation in the mortgage. At- 
this distance of time we de got too curiously 
test the surict regularity of all the evidence ; 
but, taking it asa whole on both sides, I must 
come to the above conclusion. Messrs, Shaw 
and Hawes, who had had many dealings with 
the family, must well lave known of the 
existence and rights of those whom the 
plaintiffs represent. If a long period has 
elapsed since the expiry of the term fixed 
for the mortgage, it is impossible to blame 
plaintiffs for the delay, since they brought 
no less than five successive actions, and were 
again and again defeated, after years of liti-” 
gation, by the incredibly infamous system of 
non-suits on technical points (adjudicated not 
at the commencement, but at the close, of 
litigations) which then prevailed. The case 
then comes before us to decide between 
plaintiffs seeking to redeem their mortgaged 
estate on the one hand, and Messrs. Gisborne 
and Co. claiming todé@ bond fide purchasers 
from the mortgagees on the other. 

As respects the circumstances of Messrs. 
Gisborne and Co.’s purchase, the facts seem 
to be clear. ‘The sellers gave no covenant 
rof title; they did not even specifically sell 
the estate now in dispute ; it went under the 
general designation of dependencies of ‘the 
indigo factory; so far the purchasers 
might be considered as mere assigneeg of the 
mortgage. But when we look to the title 
deeds handed over to them, and which we 
must suppose them to have looked at, it ap- 
pears fromsthose papers that the sellers had 
asserted their absolute right to the estate ; 
that the plaintiffs had claimed their shares, 
and had brought actions to assert their 
right ; that they had been recently non-suited 


frm common ancestors by whom most of | (with leave to sue again) ; and that the sel- 


ihe préperty was acquired,—the ancient 
records of the joint holding of the family 


lers had then been reéorded as proprietoys, 
Messrs. Gisborne and Co. may then be taken 
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to have bought a doubtful title with a know- 
dedge that a claim was hanging over it,—a 
title which was originally one of mortgage, 


which had never been regularly foreclosed, 


and which had ouly been completed by a 
voluntary surrender by the head of the 
family now seeking to redeem. In fact, 
Messrs., Gisborne were challenged, and put 
on their defence very soon after their pur- 


chase; and it may seem hard on the plaintiffs, 


whose delays may naturally have resulted 
from the exhaustion of successive defeats 
on non-suit, that they should now be shut, 
out. But we are ‘unable to consider ‘that ; 
hard cases might make bad law. We must 
put out of sight the non-sfited litigation, and 
must merely constder whether plaintiffs were 
in law bound to bring their present action 
against Messrs. Gisborne and Co! within 12 
years. That entirely turns on the construc- 
tion of Section 5 Act XIV of 1859. Were 
Messrs. Gisborne and Co. bond fide pur- 
chasers ? If they either knew. that plaintiffs 
were the rightful owners, or wilfully 
shut . their eyes, they would not be 
bond fide purchasers from the mortgagees. 
That there was no actual bad faith or fraud 
on the part of Messrs. Gisborne, is, I think, 
beyond doubt. They purchased an estate 
with a doubtful title for what it was worth ; 
but they neitber knew nor had the means of 
knowing that plaintiff's claim was a good 
claim. They ‘had no knowledge of, nor 
dealings with, the plaintiff’s family ; they had 
been no party to the prior transactions re- 
garding the estate. If they made any en- 
quiry regarding plaintiff's claim, thep weuld 
only learn that it was a doubtful and diffi- 
cult case, the issue of whjch must be very 
uncertain, Plaintiffs) were not recorded as 
proprietors, and the case was such, that, as 
honest men, defendants might fairly have 
defended an action and put -plaintiffs to their 
proof, That being so, I think that, though 
they might not be bond fide purchasers 
without notice, who could at once defeat a 
cestui que trust, they are bond fide pur- 
chasers within the meaning of the Law of 
Limitatién ; that is, they are parties who pur- 
chased honestly without actual fraud. The 
policy of the Law seems to be that doubts 
Should not hang for everew titles ; that if a 
man, without fraud or concealment, pur- 
chases a doubtful title, it must be attacked 
within 12 years, or never. To make the 
purchase bond fide, a man must have reason- 
able ground for believing it to be a good 
title, although he may know that it is liable 
to attack. In this case, we think that 


Messrs. Gisborne & Co. may have néasonably 
believed that they took a title which they 
could as honest men defend. In that light, 
we have considered them bond fide pur- 
chasers, and on that ground J concur in-dis- 
missing the suit on limitation, although I çon- 
fess that I have had much doubt and hesita- 
tion about the,case. I also concur in the 
order that each party should bear their own 
costs in all Couttse 
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‘ The 15th May 1866, 
: Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 
Possessign—Complicazted facts—Pre- 
vious litigation—Dispossession in. 
execution of a decree to which. the 

plaintiff was not a party. 
Case No. 269 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of 1urneah, 
dated theth June 1865. 


Baboo Gunesh Lall Singh and others (some 
° of the Defendants) Appellants, 


versus 


Shaikh Ahmedpollah and others (Plaintiffs) 
and others (Defendants) Respondents. 


Mr. R. T, Allan and Baboo Dwarkanath 
Mitter for Appellants. 


Messrs. R. V. Doyne and C. Gregory and 
Baboos Sreenath Doss, Mohesh Chunder 
Chowdhry, and Khetternath Rose for 
Respondents. 

Snit laid at Rupees 34,596-9-6. 


Suit*to recover possession of a share of an estate grant- 
ed by the defendants’ predecessors to the plaintiff's 
father as their surparast or patron by way of remuner- 
ation for his management of some extensive and ini- 
portant litigation which resulted-in their favor in the 
Privy Council. The lower Court’s decision in favor of ' 
the plaintiff, on the ground that he had_ been in posses- 
sion for more than 12 years before his dispossession and 
was unfairly dispossessed in execution of a decree to 
which he was no party, was upheld. 


Tus is œ somewhat complicated case, in 
which it will be necessary to refer to previ- 


vous litigation regatding the same property. 


The plaintiff, why ig the son of Shaikh 
Musiatoolla and theegrandsan of Panaoolla, 
sued the defendants, who areemany, and the 
heirs and descendants of a common ancestor 
Ghureeb Singh, for a 4 annas share of. Per- 
gunnah Powakhalee, the share consisting of 
no less than 115 guches ar »Mouzahs. The 
plaintiff’s case is that a division of the 
shares in the zemindary took place in"1249, 
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and thatXby three deeds of Wasika, or 
Ikrarnamah, dated the 29th of March 1248 
(1841), the 14th of Pous 1248, or the 2nd 
January 1850, and the 19th of Pous 1257, 
his father became possessed of the property 
which he now claims. The bequests were 
made by the heirs of Achul Singh, Bhao 
Singh, and Urjun Singh, and three sons of 
Ghureeb Singh, because the‘plaintiff’s father, 
as their Surparast, or patot, had managed 
someextensive and important litigation, which 
resulted in their favourg in the Privy Council, 
It is important to note that the deeds of 
Kartick 1258 and Pous 1257 puxport to be 
signed by Doolar Singh and others, the heirs 
of Achul Singh, while that of the 14th of 
Pous 1248 alone, bears the signatare of Toolsa 
Singh. The two documents of 1298 purport 
to have been executed after the cense had 
been won in the Sudder Court. That of 
Pous 1257 is a confirmation by the sons- of 
Achul Singh, 7. e. Doolar Singh pnd others, 
after the result of the appeal to England. 
Dispiffés, however, eventually arose, and 
the plaintiff was maintained in pcssession 


under an Act IV award, dated the 3ist of 5 


December 1853. Just before this date, a, 
suit was instituted by Toolsa Singh, now 
represented by the appellants, against the 
other members of the family, which turned 
‘on the due application of the Raw of Mithila, 
that Law having been declared by the Privy 
Council to regulate the succession in this 
family ; and by the decree of the Sudder 
Court in this suit, dated the 17th of May 
1862, as well as by the execution of the 
first Couft’s decree, the plaintiff, it ig said, 
was prejudiced, and was directed to bring 
a regular suit for the preservation of his 
rights, which he has accordingly done. © 

The defendants, appellants, fled a writ- 
ten statemeny “denying the alleged parti- 
tion amongst the shareholders, impugning, 
though not distinctly denying as fraudulent, 
the alleged bequest, and repudiating any pos- 
session on the part of the plaintiff, as well 
as his right in the property claimed They 
also urged that none of the original deeds 
had been filed, and that the same had not 
been registered, and that th Revenue autho- 
rities had refused to,regjster the name of 
the plaintiff io dhe full*extent of his claim. 
The defendant,” Jugurnath, who bas not 
appealed, and who is one of the,sons of 
Achul Singh, also filed a long statement 
denying the plaintiff's claim. : 

The Principal Sudder Ameen, in a very 
lengthy judgment, has overruled all the 
pleas in bar urged by the defendants, several 





of which were obviously frivolous, and, on, 
the issues of fact, has found that the plaintiff 
had a title, and had been in possession of the 
property claimed, yp to the 16th of September 
1860. The Principal Sudder Ameen has 
also found that a partition amongst the share- 
holders did really take place; and he care- 
fully enumerates the various documents, pub- 
lic and private, on which he bases his 
opinion on the whole claim. ' 

The appeal is preferred to us by certain 
of the defendants who represent the interests 
of two brothers, Run Singh and Bhao Singh ; 
and if is necessary here to set forth the 
position of the-parties under the family tree: 
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To go back to the previous litigation, 
without a detailed specification of which the 
case will not be contplete, it appears that 
Doolar Singh and others, the heirs of Achul 
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Singh, sued Ranee Pudmabuttee, who ‘had 
set upd title to the share of her husband’s 
brother, Rung Lal, who, as the family tree 
given above shows, had died childless. The 
family had priginally been Sudgopes who 
had migrated from Burdwan to Purneah; and 
the question for decision was whether the 
Bengal or the Mithila Law prevailed. The 
Sudder Court, on the 3rd of December 1859, 
‘decided that the succession was to be regu- 
lated by the Law of Mithila, and this ruling 
was endorsed by the Privy Council in 1847 
(Moore’s Reports} Volume IV, page 259). In 
this case, Toolsa°Singh, son of Bhao Singh, 
the ancestor of the pregent defendants, 
appellants, and Urjun® Singh, son of Run 
Singh, had intervened, and the case was 
heard and decided in their presence. 

The result of, this case was simply to 
declare that the Succession in the family was 
governed, not by the Law of Bengal, but by 
that of Mithila; but it led to ulterior litiga- 
tion. i 

A suit was next instituted by Gunesh Lal 
and others against Doolar Singh and others 
for two-thirds of the ancestral property. 
The Judge decided, 'on the 10th of Aprib 
1854, that the rights and interests of the 
plaintiffs had been already decided in the 
previous suit appealed to the Privy Council, 
and he dismissed the suit. 

The Sudder Court, on the 22nd of Decem- 
ber 1856, ruled that the previous suit mere- 
ly disposed of the false claim of Ranee Pud- 
mabutee, or ruled which law governed the 
succession in the family, and that it did not 
settle the question of the shares between 
the parties before them as the heirs of Run 
and Bhao Singh on ovq side, and of Achul 
Singh on the other. 

The suit was, therefore, remanded for 
trial on the merits ; and the Judge of Pur- 
neah accordingly tried the same, and held 
` that the heirs of Run and Bhao Singh were 
entitled to two-thirds of the property left by 
Rung Lal, while the six sons of Achul could 
only claim the remaining one-third share. 
In appeal on the 17th of May 1862, at the 
instangé, not of the heirs of Achul Singh, 
but of Musiatoolla, the plaintiff before us, 
who had been made a pro formå defendant 
in the suit, the SuddesmCourt decided that 
the Judge had correctly ruled the succession 
to be per stirpes and not per capita ; that 
the chief defendants had not appealed, and 
that no injury could accrue to Musiatoolla, 
the appellant before them, for both parties: 
had been determined to be entitled to a larger 
share of the property than that which they 


————————————————————— Eee 


were alleged to have assigned # the appel- 
lant. ‘The Court say, further, “ Moreover, if, 
“as alleged by him, appellant is in posses- 
“sion of 4 annas under an agreement be- 
“ tween him and the plaintiff and defendants 
“in the case, his possession cannot in exe- 
« cution be interfered with ; but if he be not 
“ in possession of all that to which he con- 
“ siders himself entitled, he must sue the 
“ different pafties for the acquisition of his 
“ rights under the deed of assignment in his 
“ favor.” : 

The prayer of the appellant for a remand 
in order-that his rights under the agreement 
or Ikrarnamah should be enquired into, was 
consequently rejected. Inthe lower Court, 
however, ôn execution, it appeared that the 
plaintiffy had already at that very time 
obtained possession under their decree, and 
a further effect was given to this by the 
ruling of the High Court in the Miscellane- 
ous Department of the 8th of October 1863. 
The Court ruled that the Principal Sudder 
Ameen, to whom Musiatoolla had applied 
in order to protect his rights while the case 
in question had expressly been reserved, was 
wrong in treating him as a decree-holder, 
and the Court reversed his decision accord- 
ingly, and allowed the appellants to retair 
possession of everything. 

Only one other previous suit remains to be 
noticed between the parties. 

On the 8lst of August 1853, the Judge. 
of Purneah dismissed a claim by Musiatool- 
la, for’ 85,704 rupees, made against the 
members of the family, being’ the heirs cf 
Rut Singh and Bhao Singh, indluding the 
defendants before us. The claim was brougtt 
foy actual expenses incurred by the plaintiff s 
father in conducting legal proceedings for 
the benefit of the defendants. 

In appeal against the order of dismissel, 
the Sudder Court ordered the plaintiff so 
be non-suited. -This was on the 80th >of 
January 1858 (page 108 Sudder Dewanny 
Adawlut), and no fresh suit was ever brougat 
to estaplish this claim. 

Now, ‘on the result of this varied litiga- 
tion, and on the evidence laid before tho 
Principal Suddey Ameen, which satisfied 
him of the justicgs of, the plaintiff’s claim, 
Mr. Allan, for the deferdants, Gunesh end 
others, who are the heirs ôf Run Singh end 
Bhao Singh, has raised a strong content.on 
before us, of which the main pojuts are as 
follows. Mr. Allan urges that the deede of 
Wasika, or Ikrarnamah, are not provad: 
that it is not even alleged that his clients ever 
signed, or agreed to, two of those, deeds ; 
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and that there is no proof that the signature. 
of Toolsa Singh on the third deed was ever 
attached with this person’s knowledge or 
consent. He pleads that the possession 
of the plaintiff of the 115 Mouzahs or 
guches is, at best, a shadowy, fugitive, and 
uncertain possession ; that only a few Da- 
khilas, showing payments of Government 
Revenue on the part of thé plaintiff, have 
been produced; that there ig rfething to show 
that the plaintiff ever received any of the 
profits of the estate duming the period from 
1842 to 1850, when it was managed by the 
Collector, pending the result of “the appeal 
to England, first through a Surburakar, 
Mr, Coles, and then by lease to Mr. Barnes ; 
that the alleged deed of partition, whereby the 
zemindary was said to have been divided in 
1249 Mulki (1841), has not been agcounted 
for or produced, and that no such partition 
ever took place; that the possession which 
was conferred on the plaintiff by the decision 
of the Deputy Magistrate of Kissengunge on 
the 3lsfof December 1853 cannot override 
or prevail against the decree gained by 
Toolsa Singh in May 1862, whereby the 
share of the appellants was found to be two- 
thirds of the whole estate; and that that 
possession, whatever it was worth, has been, 
admittedly, lost by the effect ard exesution 
of that decree ; that the possesSion under the 
award of Act IV was not a possession derived 
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cient grounds. The same documents were 
filed then asnow. Copies of the Ikragnamahs - 
and Amulnamahs,—that is, of the documents 
whereby the plaintjff claimed the 115 mou- 
zahs,—were then put in. The defendants, 
both the heirs of Achu] Singh, as well as 
those of Run and Bhao Singh, made at that 
time a determined but ineffectual resistance 
to the claim of the plaintiff. Papers relating ' 
to the actual division of the sherers,—dakhi- 
Ins, kubooleuts of ryots, and other proofs,— 
were all duly filed by the plaintiff and con- 
sidered by the Criminal Gourt: And there 
can be no doubt that the decision ‘of the 
Deputy Magistrate was well considered and 
conclusive as to the possessory right of the 
plaintiff to 4 annas of the estate, or to 115 
mouzahs of the Pergunnah of Powakhalee. 

No Civil suit was ever instituted to set 
aside this decision, althotigh the parties to 
it, now represented before us, were hostile 
defendants, fully alive to the claim put 
forward by the plaintiff, and anxious to 
protect and vindicate their own rights, 

Then the oral evidenca adduced on be- 
half of the plaint- 
iff is not without 
its significance. 
It has been all 
read to us, and is 
that of the witnesses named in the margin.* 

The evidence of these witnesses is to the 


“ss Mr, C. Palmer, Shaikh 
“Mirun Rohim Buksh, Khaja 
Mir Mahomed, Keeramutool- 
la, Elahee Buksh. 


from any title shown to have been conferred ' effect that the plaintiff's father-was in pos- 
by his clients ; that the oral or other evidence | session from and after 1249, the year of 
does not, satisfactorily make out a case of the partition, to 1251, ‘when the property 
possession for the period anterior to the! was managed, first by a Surburakar and 
award under Act IV, and that the evidence! then by farmers, the “estate being under 
of Mr. C. Palmer especially i is irreconcileable | attachment ; that he had afterwards full 
with the defence which he made some yeurs , and practical dominion over the property, 


previously to a suit in which rent was 
claimed from him by this plaintiff; that the 
order of the High Court in October 1868 in 
the execution case was correct and proper ; 
‘and that the appellants are not to suffer by 
any collusion between the plaintiff and the 
heirs of Achul Singh. the existence of which, 
either now or previously, there ig good 
reason to suspect. 

The position of the plaintiff is, is must 
be admitted, a peculiar one. The award, 
under Act IV of 1840, of sthe Deputy Magis- 
trate, of the 3lst.of ‘Dee’mber 1853, cou- 
firmed shortly afterwards by the Sessions 
Judge in appeal, is a most important one. 
The Deputy Magistrate went at great and 
perhaps unnecessary length into the rights 


' giving leases, bringing suits for rent, and 


paying revenue to Government ; and that 
the name of the plaintiff had been register- 
edin the Collectorateto the extent of 2 annas 
8 pie share, though not to the full extent 
of the 4 annas claimed. Oueof the witnesses, 
Mirun, gave evidence very much to the same 
effect, apparently, in the case under Act IV 
of 1840. Mr. Palmer shows clearly that he 
was the plaintiff's lessee, and it inno way 
invalidates his evidence that, in his answer 
in the rent suit brought by the plaintiff 
against him, he stated that he had not ob- 
tained posstssion and was not liable for rent. 
The denial related merely to one year’s pos- 


tae and the suit, in spite of the de- 


nial, was decreed against him in November 


and position of the various parties, but he | 1856. 


ended by affirming the possession of the 
plaintiff’on what appear very full and suffi- | 


The oral evidence.as to possession is 


consistent, and, considering the pages 


1866.] Civil THY WEEKLY 


REPORTER. Rulings. 265 





exclusion from the share he claims, this 
evidence is quite ns good as could be ex- 
pected. It is remarkable that no oral evi- 
dence on the part of the appellants has 
been shown to us by Mr, Allau in order to 
invalidate these statements. 

Objection has been made by Mr. Allan 
to the dakhilas for revenue paid to Go- 
vernment,—not indeed on the score of their 
authenticity, but on that of their paucity. 
In all, they show that asum of less than 
Rs. 8,000 has been paid by the plaintiff to the 
Collectorate, and hps there been acknowledg- 
ed. The exact sunt payable for the time of the 
plaintiff’s, practical possessionswould, in round 
numbers, be half a lakhef rupees. It would 
perhaps have teen more satisfactory if 
larger payments of revenue were shown by 
the plaintiff, but as there can be no doubt 
that the plaintiff *°was formally put in pos- 
session of his 4 annas share, or his 115 
mouzahs, since 18538, this omission does not 
tell much against him. We cannot assume 
that the possession so awarded was never 
enjoyed afterwards, or was a mere sham. 
‘But there is truth in Mr. Allan’s observa: 
tion that the plaintiff does not actually now 
show that he sharedin the proceeds of the 
estate for the time it was urider attachment 
or was farmed pending the appeal. Mr. 
Allan calls our attention to the proceeding 
of the Civil Court of Purneah drawn up on 
the 8rd of June 1850, at a time when the 
attachment was to be withdrawn after 
the result of the appeal to the Privy Council. 
But the only thing that this document 
clearly proves is that the services af the 
Surburakar were to be dispensed with. Jt 
does not show in whose hands the various 
shares of the zemindafy were replaced. 
Certainly, it does not in the least prove 
that the plaintiff was then excluded. 

Then the question naturally arises, how 
was the possession of the plaintiff, formally 
affirmed to him by the Criminal Courts in 
1853, ever lost? We may observe here 
that no evidence has been adduced to us 
on the part of the defendants to lead us to 
. think that the decision of those Courts was 
at all erroneous, while all the other evidence 
for the plaintiff lends color to the belief 
that possession had lai enjoyed by the 
plaintiff before that Act IV decision, and 
that it was only confirmed and sanctioned 
thereby: 

Natives of this country, whose practical 
dominion over property has been affirmed by 
thg Criminal Courts, are not wont readily to 
surrender such possession. The rights of the 


plaintiff were expressly reserved tô him, as we 
have already seen, in the Civil sùit between 
the different. shareholders, by the ruling of the 
Sudder Court of the 17th May 1862, to the 
effect that ‘no injury” was to accrue to him 
from their division, and that, if he was in 
possession of 4 annas under an agreement, 
his possession could not be interfered with. 
Clearly, as wehave shown, he had been 
confirmed in possession so fur back as 1858, _ 
and clearly no special suit to remove him 
on a superior title had ever been brought 
by any one, while his prayer that his claims 
should be judically decided in the separate 
suit between the shareholders had been 
rejected, with the proviso that his rights 
would be reserved. 

We figd it somewhat difficult to under- 
stand hpw, after this order, the possession 
of the plaintiff was disturbed in the execu- 
tion of the decree gained by the appellants 
against Doolar Singh and others, the heirs of 
Achul Singh. But that he was disturbed in 
such execution, there is not the slightest 
doubt. Some stress has been laid by both 
parties on the order of the Principal Sudder 
Ameen of the 15th of September 1863, and 
on that of the High Court immediately af- 
terwards, on the 8ih of October 1868. In 
the lower Court, the plaintiff appeared 
and complained that the judgment-holders, 
sharers, had taken possession because some 
security had been tendered ; and the Princi- 
pal Sudder Ameen passed an order that the 
rights of Ahmedoolla should not be inter- 
fered with, inasmuch as his possession 
had een affirmed by. the Crimin&l Courts. 
In appeal, this order was reversed because 
the Principal Sudder Ameen, had treated 
Alemedoolla as a:decree-holder. 

It seems to us that the full facts of the 
case could scarcely have been brought to 
the knowledge of the Divisional Bench which 
passed the above order, and we are quite 
certain that it was the’ iutention of the 
Sudder Court, in May 1862, that the pos- 
sessionyof the plaintiff'should not be inter- 
fered witb, and that the order of ‘the Prin- 
cipal Sudder Ameen, which ascertained 
that possession*had been held up to that 
time by the plaintiff, and which would not 
have prejudiced its was substantially correct. 
But by the order in appeal} founded, as we 
have said, on an imperfect view of the ac- 
tual position of the various parties, the 
plaintiff, instead of being kept in the posi- 
tion of the holder of a*possessory award, 
which could only. be disturbed by a Civil 
suit and by a superior title, hus been sum- 


ry 
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marily ejetted, and has been placed in the 
position Which should really have been that 
of his antagonist. In fact, he was unjustly 
displaced, without avy consideration for his 
long practical possession. 

We think that great stress has deservedly 
been placed by Mr. Doyne on the proceed- 
ings under Act IV, and on those in execu- 
tion of the separate decree, by which the 
plaintiff's position ought to fave been left 
intact. 

What, then, is th@re to prevent the 
plaintiff from recovering that position which 
the Criminal Courts had given kim, and 
which the highest Court of the country, 
sitting in regular appeal, had never taken 
away ? i 

Mr. Allan argues persistently ẹhat the 
plaintiff has shown no title from- the ap- 
pellants, and has not produced any original 
title deeds, and that he must prove his con- 
tract with the appellants, or his title under 
them, before he can be permitted to recover, 
seeing that he is de facto out of possession. 

We think it out of the question, at this 
stage of the complex and varied litigation 
that has taken place, to expect that either 
the partition of 1249 or the Wasikas or 
Ikrarnamahs of 1248 could be satisfactorily 
enquired into and proved. would be 
unreasonable to expect that the plaintiff 
could produce the original deed of partition, 
which in all probability was restored to 
some one of the Hindoo sharers in the 
propetty. 

But it is quite clear that an original 
deed of paftition of some kind was filed in 
tho Collectorate so far back as 1840, or 
1248, and that, from the original and the 
papers so filed, are derived the copies? of 
some of the papers which have been filed in 
the Courts in 1853 and in 1863. A good 
deal has been said on another documeut to 
which we have not yet udverted, which 
is the petition presented by Amzad Ali in 
1841, 30th of January, to the Collectorate, 
This petition is a copy of the originel ; but 
no objection was taken to it in ‘the lower 
Court, and we are therefore warranted in 
accepting it, showing what was the state- 
ment of the facts actuallymade at the time 
to which it relates. This petition was 
avowedly presented on behalf of Toolsa 
Singh. It mentions the partition of the 
shareholders and the gift of 4 annas of the 
zemindary to Musintoollah for his trouble 
and pains as surpdrast ; and it sets to right 
a mistake inadvertently made in a previous 
Petition as to the shares of the parties, 


> 


whereby the heirs of Achul Singh would 
have got 12 annas, or 4 annas mere than 
what the zemindary itself contained. 

It would be impossible, at this distance 
of time, to ascertain whether the above 
petition was or was not presented on behalf 
of Toolsa Singh. All we can say is that the 
petition itself was never objeéted to at any 
time, and that, so far back as 18538, the 
appellants were perfectly well aware that 
such a statement was put forward by the 
father of the plaintiff as his claim to hold 
the 4 annas of the perkunnah, and that 
possession on the ground of such claim and 
title was formally recognised by the Crimi- 
nal Courts, . 

The deed of 1258, 14th °of Pous, being 
the second of these deeds, does, we observe, 
bear a seal and the sigpatures of Toolsa 
Singh, and of the grandson’ of Run Singh. 
We hold that it would be hopeless to ex- 
pect that such a transaction could be inves- 
tigated now, a quarter of a century after its 
execution, when the parties are and have 
long been in 6pen hostility to each other, and 
when Toolsa Singh is dead. 

But, in such a case as this, we have to 
look at the probabilities of any such bequest 
as that which forms the basis of the plaint- 
iff’s title. That the father of the plaintiff 
did exert himself in the cause of the family, 
aud that, through his timely aid and advo- 
cacy, the suit by which the family were large 
gainers was finally carried to a triumphant 
result against Ranee Pudmabuttee, is un- 
deniable. It is, of course, possible that the 
aid of the plaintiff was secured, and that . 
reward was promised to him on the part of 
the heirs of Achul iagh alone, and not by 
the heirs and descendants of Bhao Singh 
and Run Singh. It is possible, we say, 
to conceive a state of things in which the 
Ikrarnamahs of the sons of Achul Singh, both ° 
that executed in 1248, before the result of the 
appeal to the Privy Council, and that exe- 
cuted afterwards, in 1257, should be genu- 
ine, and that the deed intermediately exe- 
cuted by Toolsa Sing in Posh 1248 should 
be false, or at least should have beeh’drawn 
up without the consent of all the parties. 
And such an hypothesis might receive some 
additional gonfirnffffon from the conduct of 
Toolsa Sings who certainly afterwards re- 
fused to consent to the registration of the 
plaintiff’s name in the Collectorate as the 
entire 4 annas shareholder. 

But, looking to the conduct of all parties 
throughout, and to the legitimate and rea- 
sonable inferences to be drawn from such 
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conduct, we think the version of the plaint- 
iff far the more probable. It is likely that 
the father of the plaintiff, when he took on 
himself expense and troyble for the family, 
would demand and insist on a guarantee for 
his remuneration from all the members of 
that family. It is not very unlikely that 
Toolsa Sing in 1258 would refuse to guaran- 
tee such remuneration on what was then an 
uncertain contingency, or at best a hopeful 
speculation, And it is quite within our 
knowledge and experience of the Native 
character, that, when the suit was won and 
the time came fo® the remuneration of the 
person to whose efforts suecess was due, 
some of the parties sheuld begin to repent 
of their bargaif, ‘should refuse registration, 
and should throw obstacles in the plaintiff's 
way. It is, moreover, highly improbable 
that, if the appetltnts could have resisted 
his claim and have challenged his possesssion 
with any hope of success, they should have 
abstained from doing so for a period of more 
than ten years after the plaintiff had been 
placed in formal possession of what, by their 
own account, then as now, they had never 
conceded to him. 

We do not attach any weight to the con- 
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when they had gained their suit Against the 
other Hindoo shareholders, to cohelude the 
claims of the Mahomedan plaintiff, by rapidly 
and dexterously taking out a full execution 
of their decree. 

The conclusion, then, to which we have 
arrived in this long contest, is, that the 
plaintiff having once been formally put in 
possession of 115 villages or mouzahs, ought 
never to have*bgen dispossessed, and that it 
was not the intention of the Sudder Court, 
in May 1862, that ke ever should be dis- 
possessed, if in possession, as he unquestion- 
ably was,; that his possession is shown by 
independent and trustworthy evidence, oral 
and documentary, apart from the award 
under Act‘ IV of 1840, and is shown to 
have exjsted previous to the same; that the 
conduct of the parties throughout, and the, 
reasonable probabilities of the: case, give a 
strong support to, and confirmation of, his 
title, even though the execution of the title 
deeds themselves have not been enquired 
into and proved ; that the deeds themselves 
have long been propounded in Courts, and 
have been judicially acted on ; that it is im- 
possible to separate the acts of possession 
done in virtue of the shares of Achul Singh 


tention of Mr. Allan, raised more by way | from those done in virtue of the share of the 
of insinuation than by ‘way of argument, | appellants ; and that the lower Court is quite 
that this is an attempt on the part of the | correct when°%t finds that the plaintiff had 


plaintiff and Doclar Singh to throw off the 
liablity from the latter and to impose it on 
the appellants. The agreement with the 
plaintiffs father was that he should get one- 


Sudder Court, and which they hop&d to 
retain in appeal to the Privy Council. It 
does not appear either ‘possible or probable 
that, at this distance of time, the plaintiff 
would ever stir in the matter again in order 
to alter this state of things, or to vary the 
liability of the different shareholders ; or, 
even if he should fail in the present appeal, 
that he could look to Doolar Singh to reim- 
burse him for what he might lose by the 
recusancy of the appellants. The very na- 
ture of -the agreement itself,.as well as the 
length of time that has elapsed, put an end 
to this supposition. 

The plaintiff has beag quite consistent 
throughout, and, his conduct iy’ resolutely 
demanding a trial of his title in the suit 
between the shareholders decreed in 1862, 
although his request could not be acceded 
to, is certainly not calculated to throw sus- 
pigion on his cause. .On the other hand, 
the appellants may be supposed anxious, 





been in possession for more than 12 years 
previous to the date of dispossession in 1267 
Mulki, or 1860. i 


| In this view, we have no hesitation in 
fourth of the whole zemindary which the; 1 


sharers had obtained by a decree ip the | 


affirming the judgment of the lower Court, 
and fh dismissing the appeal with Gosts. 


è 
The 15th May 1866. 
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Evidence—Admissicn of former owner . 
of property. 


Case Nos 3301 af 1865. 


Special Appeal from a decision passed by 
Moonshee' Anwar Ali, Principal Sud- 
der Ameen of Tipperah, dated the 80th 
August 1865, reversing a decision passed 
by Moonshee Abdool Khulig, Moonsiff of 
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that District, dated the 31st January 


1865, . 


Khenum Kuree Chowdhrain and others 
(Plaintiffs) Appellants, 


versus 


(J 
Gour Chunder Mójoomdur Ånd others (De- 


1 


fendants) Reshondents. 


Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Appellants, 


Baboos Motee Lal Mookerjee, Bdneenath 
Bose, and ‘Chunder Kalee Ghose, for 


Respondents. 


s. j saei 
Admissions subsequently made by a debtor whose pro-- 
z e 
perty has-been sold, are not evidence against the pur- 


chaser of the property. 


Tus is a special appeal by the. plaintiff 
from the decision of Moonshee Anwar Ali, 
the Principal Sudder Ameen of Tipperah. 
The defendant comes before us by way of 
cross-appeal. The defendant in this suit, 
having been dispossessed, unlawfully and 
otherwise than in due course of law, by the 
plaintiff, of the property now in dispute, 4ob- 


tained a decree, and was summarily restered | 


to possession under Section 15 Act XIV of 
1859. 


eo 
es 


The plaintiff thon sued to obtain a declaration 
of his right, alleging that the piece of land in 
dispute was included in two Droons of land 
purchased under n‘deed of private sale from 
one Bun Kishore by Roy Wooma Kant Sein, 
the ancestor of the plaintiff. The Moonsiff, 
Moonshee Abdool Khuliq, in a clear agt sen- 
sible judgment, pronounces that, thengh the 
plaintiff had produced the deed of sale, and 
had examined several witrfesses, and the 
Civil-Court Ameen had supmitted a report, 
yet the plaintiff and dis predécessors s could not 
produce any sufficfent documentary proof of 
their possession as purchasers; that the 
Civil Court Ameen’s investigation was defect- 
ive ;, that, on looking at the language of the 
Kobalah produced by the plaintiff, is would 
appar that Wooma Kant purehased two 
annas ouf of ten annas in Talook 125, while 


` Kishore in the year 


the claim of the plaintiff is to two annas 
outofa nine annas share, He says that, 
under these circumstances, the plaintiff is 
not entitled to a deeree, without strict proof 
of the Kobalah, He then, goeg into the de- 
fendant’s case, and finds that, by the deed of 


| sale, the mutation proceedings, and other 


documents filed by the defendant, Gour 
Chunder, and the depositions of witnesses 
examined before the Court nnd before the 
Ameen, it is proved that the disputed land 


‘appertains to that purchased at the sale in 


-execution of a decree by the defendant, and 
is in his possession; and accordingly he 
dismissed the suit. 


The plaintiff appealed toe the Principal 
Sudder Ameen, who reversed the Moonsiff’s 
decision, and declared the plaintiff entitled 
to.a nine annas share in the; ¿property claim- 
ed, and gave him a decree for 3 gundahs, 94 
cowries of land appertaining to the nine 
annas Share, as per boundaries given in the 
plaint. The Principal Sudder Ameen’s de- 
cision from beginning to end is most extra- 
ordinary. 

Kd 


e The plaintiffs appeal on the ground that 
they are entitled to the whole and not merely 
a nine annas sharè of the land claimed. 
The Principal Sudder Ameen raised au 
issue whether the entire 16 annas of the Ta- 
look was in the joint possession of all the 
shareholders, aud decided it in the affirma- 
tive. ` This, as was admitted before us ‘by 
the vakeels on both sides, was entirely con- 
trary to the allegations of the plaintiff and 
the defendant, who each admitted that what 
was called the 9 annas share held by Bun 
Kishore was a distingtsstate which had been’ ' 
divided, and is now held, separate from the 
seven annas share, with which we have no- 
-thing to do. 


The defendants, on cross-appeal, object 
that the purchase by the plaintiff of the two 
Droons of land is not proved. The Prin- 
cipal Sudder Ameen finds the purchase 
proved because it was admitted by Bun 
Kishore. 


Now, the plaintiff claims as purchaser at 
a sale in execution gf decree against Bun 
1858. The admission 
of Bun Kishore appears to have been made 
in a proceeding before the Moonsiff of 
“Dighee, whose decision bears date the 24th 
of ‘August 1859. Itisa common and well 
known principle of the Law of Evidence that ` 
the admissions of a former owner of property, 
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made after he has ceased to have any interest, 
are not evidence against the party in posses- 
sion. No case can illustyate the good sense 
of such a rulg more forcibly than the present. 
The property of Bun Kishore had been sold 
in execution of a decree against him. It 
would be a monstrous thing in any case to 
hold that the purchaser should be prejudiced 
by admissions subsequently made by the 
debtor whose property has been sold. 


We have in this case not the mere fact 
that it is only tog probable that the debtor 
would be willing to collude with others to 
defeat the purchaser, but the actual finding 
of the Moonsif{ that sath was the case, in 
the very proceeding in which the admission 
to which the Principal Sudder Ameen ap- 
parently refers yas made. 


That, under such circumstances, any judi- 
cial officer should have relied on that ad- 
mission, is indeed strange. 


We called on the respondent’s vakeel to 
point to any proof of the execution of the 
'`Kobalah. He read, as the strongest instante 
ho could adduce, the evidence of Ram Jeebur 
Dey, who says that 8 or 9 years ago “ Woo- 
ma Kant Sein purchased the two Droons of 


which the land in dispute is a part,” and | 


hag since been in possession. 


This is really no evidence at all. So far as 
it is an attempt to prove the deed of sale, it 
is mere parol evidence of the contents of a 
written document,which is in itself legally 
inadmissible. He was not asked if hẹ knew 
the signature of the vendor, or whether he 
was present when tha deed was written. 
In fact, itis an attempt to ignore the deed. 
He does not prove that he was present at 
the negotiation for the sale, heard the bar- 
gain struck, or saw the money paid. His 
evidence is a mere vague statement, inad- 
missible in point of Jaw, which he may or 
may not have known to be false and utterly 
worthless in itself, 


Weemay stop here and say at once that 
the decision of the' Principal Sudder Ameen 
must be reversed. After the decision 
against him in the former suit, the plaintiff 
had the fullest warning that,he must on 
this occasion prove his title as purchaser, 
and that he could not rely on any mere evi- 
dence of possession. As he has wholly failed 
to do so, the decision of the lower Court 
must be reversed, and the suit must be 
dismissed with full costs in all the Courts and 
interest. - a 


The 16th May 1866. 


Present: 


The Hon’ble W. S. Seton-Karr and A. G. Mac- 
pherson, Judges. 


Suit to recover possession—Lakheraj. 
CabeeNo. 428 of 1866. 


Special Appeal frem a decison passed by 
the Principal Sudder Ameen of Gya, 
dated, the 10th January 1866, reversing a 
decision passed by the Sudder Ameen of 
that District, dated the 15th June 1865. 


Boodha Mudha end others (Plaintiffs) . 
Appellants, 


versus 


Shaikh Khyrat Ali and others (Defendants) 
Respondents. 


Baboo Nil Madhub Sein for Appellants. 


Moonshee Ameer Ali and Baboo Romanath 


Bose for Respondents. 


* 

In a suit to recover possession on the allegation that 
the plaintiff, having been in possession, was suddenly 
and recently ejected, the sole question for decision is 
the right to possession apart from any question of the 
validity or otherwise of the lakheraj title under which 
the plaintiff claims, : 


‘Par Lower Appellate Court has erred in 
considering, as it evidently did, that the 
plaintiff could not succeed unless he proved 
hte lakheraj title. The question of lakhe- 
raj or no Inkheraj is in no way in issue in 
this suit. The plaintiff alleges that, having 
been many years in possession, he was sud- 
denly and wrongfully recently turned out of 
possession. All that he has to prove is that 
he Wwas in possession, and had some right (of 
what yind soever) to be in possession, at the 
time he avas-~turned out. A separate suit 
may, if necessary, be brought hereafter to 
determine the walidity or otherwise of the 

| lakheraj title which the plaintiff sets up. 
In the meantimé, the egge must be tried on 
the mere point of right to possession, quite 
apart from any question of valid or invalid 
lakheraj. In so deciding, we follow the 
rule laid down in two cases réported in I 
Weekly Reporter 111, and Weekly Reporter 
(Full Bench Cases) 174. . 
The case is remanded for trial with refer- 
ence to the above remarks, 
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- The 16th May 1866. 


Present: 


The Hon’ble H. V. Bayley and F. B. Kemp, 
‘Judges. 


` Appeal (from decision “dismissing 
suit for default)—Memand. 


` Case No. 1306 of 1865. 


Special Appeal from c decision passed by 

. the Additional Principal Sudder Ameen 
of East Burdwan, dated the 27th Febru- 
ary 1865, reversing a decision passed by 
the Moonsiff.of that District, dated the 
26th November 1863. 


Kedarnath Bhuttacharjee and others 


a, . tow 


(Defendants) Appellants, 
versus ` F> 
Kirpa Ram Bhuttacherjeé‘aid others 
(Plaintiff Respondents. 
wo, a s 
Baboo Rajendurnath Bose for Appellants. 


Baboos Bhugobutty Churn Ghose and 
Anuntram Ghose for Respondents, 


An appeal lies from a decision dismiseing g suit 
for default under Section 170 Act VIII of 1859; and 
itis in the discretion of the Lower Appellate Court 
to remit the case to the Court of first instance to gon- 
sider the other evidence in the case, 


Tuer Lower Appellate Court has remanded 
this case which was dismissed by the Court 
of first instance under the provisons of Sec- 
tion 170 Act VIII of 1859. 


The plaintiff has been ordered to. attend 
and give evidence; he defaulted, “ind his 
case was dismissed under Section 170. 


Such a judgment is not final, and an appeal 
‘will lie. It is further ine the discretion of 
the Lower Appellate Cetrt to remit the 
case to the Courtof first instance to consider 
the other evidence in the case: 

The case No, 1474 of 1861;+ dated 28rd 
June 1863 (Marshall, page 568), is in 
point. i A da ade ae 

_ Appeal dismissed with costs .and, in- 


terest. P 
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The 16th May 1866. 


Present $ 


The Hon’ble C. B. Trevor ‘and F. A. 
Glover, Judges. 


\ 
Pre-emption (in Tipperah)—Right of 
—by a Mahomedan as against a 
Hindoo purchaser. 


+ 


' Case No. 3320 of 1865. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 26th 
August 1865, reversing a®decision passed 
by the Principal Sudder Ameen of that 
District, dated the 20th January 1865. 


Dewan Munwar Ali (Plaintiff) Appellant, 
versus 


Syud Azhurooddeen Mahomed and another 
(Defendants) Respondents. ~ ` 


Messrs. R. T. Allan and J. S. Rochfort and 
Baboo Romesh Chunder Mitter for Appel- 


laut. 


Baboos Kishen Kishore Ghose and Unoo- , 
kool Chunder Mookerjee for Respondents. 


The right of pre-emption by a Mahomedan as against 
a Hindoo porchaser can only be enforced in Tipperah 
after pfoot of the right or custom of pre-emption ex- 
isting generally in that part of the country in censes 
in which Mahomedans are not, or only partially, - 
concerned. 


PLAINTIFF in thig gase sued to enforce the 
right of pre-emption and to obtain possession 
of 8 annas share of a Kharija Talook which 


‘had been sold by his co-partner, Syud Azhur, 


to Raj Kishen Roy. He alleges that he 
made the necessary processes immediately 
on hearing of the sale, and therefore is en- 
titled to what he asked for. . 


The defendant Raj Kisto pleads that 
plaintiff, on the death of his wife Luteefa, set 
up a fraudulent will in favor of her step-son 
Masood, with a view of defeating the right of 
his vendor Syud Azhur; that this willhas been 
set aside aé his instance ; but as it has been 
supported by the plaintiff, the plaintiff cannot 
enforce his present right, when he has not 
acquired the right to his wife’s property 
under; Mahomedan Law, which must form 
the basis of his present claim, ,and conse- 
quently his suit should be dismissed; that 
the right of pre-emption cannot be enforced 
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against him, a Hindoo in Bengal ; and that, 
even if it could, he has not fully performed 
the forms required by Mabomedan Law. - 


The first Court gave plaintiff a decree. 
The Judge, on appeal, was of opinion that, 
as, when the suit was instituted, Masood was 
in possession under the will, and as, since 
this suit was instituted, the plaintiff, who 
was not in possession of the 8 annas, has 
not sued to set aside the will as far as re- 
gards his 8 annas, he cannot take adyantage 
ofthe decree in ;the suit, in which the de- 
fendant Raj Kisheh was plaintiff, by which 
the will was set aside as far a$ regards Syud 
Azhur’s 8 annas, but must sue separately 
to get rid of the* will, as regards his 8 annas, 
before he can maintain his present action. 
The Judge, therefore, dismissed the plaintiff’s 
suit on this grourtd alone. 


Plaintiff now appeals specially, urging that, 
as the will has been set aside zz toto, and as 
heis, under Mahomedan Law, clearly entitled 
with defendant’s vendor, Azhur, to half his 
wife’s property, and as no one opposes his title 
under that law, or even under the wills 
it is quite competent to him to institute 
the present suit and to enforce his claim in 
it. 

We think that the will having been set 
aside, it is quite competent to plaintiff, whose 
title is admittedly good under Mahomedan 
Law and unopposed, at once to proceed to 
enforce his right in this suit. But his right 
as against the defendant, a Hindoo pur- 
chaser, can only be enforced after propf of 
the right or custom of pre-emption existing 
generally in cases in which Mahomedans are 
not, or only partially, còweerned in the Zillah 
of Tipperah, as laid down by this Court in 
the case* of Fukeer Kowal versus Imam 
Buksh; and this point has not been enquired 
into. 

We therefore remit the case to the Judge, 
with directions that he will enquire into the 
point above noted. If the right does not 

exist by custom, plaintiffs suit must fall ; 
if it exist, the Judge will enquire according 
to the same custom, whether, for the exercise 
of the right, the forms prescribed by Maho- 
medan Law must be gonednto, and if any or 
what modification of them has’ been sanc- 
tioned ; and he will then find whether the 
acts proved in evidence satisfy the require- 
ments of the custom which he may find to 
exist in the part of the country in Which 
the property is situated. 


s Soveatre’s Reports, Volume VIII, page 159. 
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, The 17th May 1866. ° 
Present: 
The Hon’ble H. V. Bayley and J. B. Phear, 
Judges. 


Remand by. Privy Council—What 
ought to be forwarded to Zillah 
as judgment—Nature of Accounts 
required from mortgagee. 

e 


Case No. 9 of 1866. 


Regular Appeal from a decision passed by 
the Judge of Chittagong, dated the 4th 
December 1865. 


Goluck Chunder Dutt and others (Defend- 
ants) Appellants, os 


Versus 


Mohun Lioll Sookul and others (Plaintiffs) 
Respondents. 


Mr. A. T. T. Peterson and’ Baboos 
Dwarkanath Mitter and Sreenath Baner- 
jee for Appellants. 


Messrs. R. V. Doyne and R. E. Twidale for 
Respondents. 


When the Privy Council remits a case to this country 
with directions that .the Zillah Court may arrive at 
certain results by certain enquiries, the objects and rea- 
sons of those enquiries, as sct forth in the judgment of 
the Privy Council, are part of the judicial record and 
may be forwarded to the Zillah Court with the decree 
of thésPrivy Council. i 

In a suit for possession of mortgaged lands on the 
allegation of satisfaction of mortgage from the usufruct, 
the mortgagee is bound to furnish an account of the 
bon% fide proceeds of the estate, while in his possession. 
Toujees, Mehal Mclanee papers, Jaidads, and Jumma 
Wasil Bakee papers are not per se such an account with- 
in the meaning of Section 3 Regulation I, 1798, but may 
corroborate such account. 


Ir will be necessary, in giving judgment 
in this case, to refer, more or less, to the pre- 
vious decisious by Courts of first instance, 
and by “Appellate Courts, and by H. M.’s 
Privy Council. 

The following,is the extent and duration 
of the litigation :*= 

The case was ingfittited in 1852, and was 
decided by the Principal. Sudder Ameen, 
Moulvee Abdool Futteh. on the 5th February 
1855 ; then in appeal by the Zillah Judge 
on the 2lst April 1855; then on remand 
by the Principal Sudder Ameen, Moulvee 
Ashruf Ali, on the 31st December 1855 ; then 
by the Zillah Judge iu appeal again-on the 
9th December 1857 ; then by the Sudder 
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Dewanny Adawlut on the 14th February 
1859 ; zhen by H. M’s Privy Council on the 
8th December 1863; then by the Zillah 
Judge again on the 28th December 1864 ; 
then by the High Court in appeal on .3ist 
May 1865 ; and ¢hen again by the Zillah 
Judge on the 4th December 1865, from whose 
decision this appeal is now before us. 

As two points, however, nbw alone call 
for our decision, and as we have sufficiently 
indicated where all partèculars of the case 
may be found, we shall not advert to any 
other mutters than so far as may be absolute- 
ly necessary for their decision. ‘ 

These two points are— 

1. Whether the order of the». Court ‘of 
30th May 1865 passed by Mr. Justige Bayley 
and Mr. Justice Phear was not erroneous, 

“inasmuch as only the decretal order of Her 
Majesty should have been transmitted to the 
Zillah Court, and the judicial reasons in the 
judgment should noé have been communi- 
cated tothe Zillah Court, or the Judge 
desired to carry out the views expressed 
therein, viz. that nožice should be served on 
the decree-holder. 

IJ. Whether the appellant had not proved, 
by his evidence generally, and” especially by 
his Toujee of 12th ‘Bysack .1190, that the 
rates of collections decided by tfe Judge in 
the Zillah Court to be those upon which the 
accounts are to be based, are not too high. 

Of these accounts we-may add, the Zillah 
Judge, in remanding the ease in 1855, -then 
remarked : “ The accounts must be made up 
“in such @ way as to preclude any further 
“ ground for litigation.” tis, however. now, 
in May 1866, after 11 years’ protracted liti- | 
gation up to the highest British Court sof 
Justice, our unavoidable duty again to re- 
mand the case for such accounts. 

The following is a very brief outline of the 
ease. Plaintiff sued on the 16th April 1852, 
as representative of the mortgagors, to obtain 
possession of 121 droons, 7 kanees, 6 pakees” 
of mortgaged land, upon the avermant that 
the mortgage had been paid off by what the’ 
mortgagee had realized. | 

Defendants, amongst other pleas, specially 
denied that the land or itssassets were of the 
extent alleged, or, had eaffficed to pay off 
the mortgage. ° a tye 

” Defendants relied on a Toujee of 12th’ 
Bysack 1190 alleged to have been, given to 
them by the mortgagor as the practical 
guide to the available assets of the mortgaged 
property. a 
~ (In ofder to prevent mistakes as to the 
‘document termed the “ Toujee,” it may be 


as well kere to remark that one of thg plaint- 
ifs witnesses, by name Kalee Doss, also 


filed a “ Toujee,” gs evidence for plaintif, 


in this case, We shall therefore call this 
last Toujee “ Kalee Doss’s Toujee,” and 
the other, of 12th Bysack 1190, “ Defend- 
ants’ Toujee.”’) 

Moulves Abdool Futteh, the Principal 
Sudder Ameen who first tried the case, dis- 
missed the snit on the 5th April 1855; on 
the ground that the rates assumed to have 
been those at which the usufruct had been 
taken were higher than were in any way 
realizable. e na 

Plaintiff on this appealed ; and the Addi- 
tional Judge, on the 2ist February 1855, 
held that there were allegations and refer- 


ences on the evidence which rendered it ne-: 
cessary to remand the cagesin order that it 


might be'clearly ascertained— Firstly, Whe- 


ther plaintiffs-so represented the rights and ` 


interests of the original mortgagors, that they 
were in ‘a position to sue for possession ? 
Secondly, What was the real area of avail- 
‘able land which had been lost, and whether 
$ or 14,.or more or. less, villages were com- 
prized“ in the mortgage,—the defendants 


Toujee only showing 8 villages, and other- 


‘papers 14 and 17 ? 
Upon this remand, another Principal Sud- 


der Ameen, Moulvee Ashruf Ali, on the 


31st December 1835, decided that plaintiffs 
were entitled to sue; that the defendants’ 
Toujee, on which the latter based their pleas, 
were incorrect ; and that 17 villages, and not 
8, as shown in the defendants’ ‘Toujee, were 
in defSndants’ possession. 
droons, 13 kanees, 6 pakees (including -10 
droons in excess) Wete held by defendants, 
and that the assets of these had been more 
than sufficient to pay off the mortgage.. This 
Principal Sudder Ameen put much reliance 
on a Jaidad or receipt given to the Govern- 


j,ment Revenue Officers'in 1848, acknowledg- 


„ing the possession of all the lands of the 
‘Mehal,—that is, without any claims for dilu- 
„vion or diminished assetsas set up by defend- 
‘ants in this case. oo e 
This Principal Sudder, Ameen: accordingly 
decreed plaintiff's suit, holding 2 rupees per 
kanee a ‘proper ratg as the basis of the calcu- 
lation of wagilat. 3 
‘This view being . affirmed by the. Zillah 
Judge.on appeal on the 9th December 1857, 
a special appeal was preferred to the Sudder 
Dewanny Adawlut; and it was held by that 
Court, on the 14th Fepruary 1859, that the 
proceedings taken by the mortgagees, with à 
view to foreclosure, had effectually barred the 


Lastly,-that 100, 


v 
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equity of redemption ; and that 2,419 rupees 
being due to the mor tgagees, defendants, on 
the last day of the year of: grace, the plaint- 
iff had no right to recover possession. The. 
Sudder Dewanny Adawlut accordingly. de- 
creed the appeal, and reversed the decisions 

-of the Courts below with costs. 

An appeal was made to Her Majesty’s 
Privy Council from this order, and was ad- 
mitted, on its being shown that the’ actual. 
value of the matter in suit was beyond 
10,000 rupees. The Lords of the Judicial 
Committee of Hf M.’s Privy Council, on 
hearing the appeal, ruled that it was clear 
there had been no such grial of the question 
of foreclosure ¢#s law and justice required, 
and then gave detailed orders as to what was 
requisite to be done in the matter of fore- 
closure, as well gs°in that of accounts. - 

The decretal order of H. M.’s Privy 
Council was, on its receipt in the Registrar’s 
Office here, transmitted in the usual -way,— 
that is, without any judicial action by the 
Judges of: this Court,—by the Registrar, to 
the Zillah Judge. 

- The Zillah Judge thereupon recorded- bis 
Jndginont of the 28th December 1864, to 
the effect that the notice was duly served as 
required by law, and that, if there remained 
anything due at the end of a year from that 
date, then the sale was absolute. The Zillah 
Judge then stated that he had a ‘fresh ac- 
count made from the defendants’ Toujee, 
which showed that, at the clese of the year 
of grace, a sum of rupees 8,034-3-6 was still 
due to defendants. The Zillah Judge, there- 
fore, dismissed the suit of- plaintiff with alt 
costs. 

Plaintiff appealed, urging that theories 
of H. M?s Privy Council required that notice 
should be served on the decree-holder and the 
purchaser, and that these orders had not been 
fulfilled; that the Judge had, moreover, e:red 
in relying solely on defendants’ Toujee, be- 
cause it referred only to 8 villages as com- 
prising the assets, while there were really 14 
villages; and further, that other evidence 
showed that more had been realized by collec- 
tions than-had been accounted for by the mort- 
gagee. On the part of respondent. before the 
High Court, no serious coptention was made 
as to the validity of these objectjons, but the 
respondent’s case was put entirely on the 
inadmissibility of a Regular Appeal-in this 
case, which had been one of Special Appeal 
before the late Sudder Dewanny Adawlut. 

This Court, then,, (Bayley .and Phear, 
J. J., on the 3]st May 1865) overruling the 
respondent’s plea, and taking-at léngth the 
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directing. parts of the-judgment of the Privy: 
Council, ordered as follows :— 

. © Thus there being no valid objection to 
“ overhearing this appeal, and referring to 
“ the obvious errors in the Judge’s decision 
“ noticed, and on which respondent, when. 
“ called on, hag nothing to urge—that is to 
“gay, in his (fhe Judge’s) disregard of the 
“ instructions bf, Her Majesty’s Privy Coun- 
“ cil as to the notice to which the decree- 
“ holder and purclmser were entitled, and 
“ags to his (the Judge’s) reliance solely on. 
“the -defendants’ Toujee for proof of the 
“accouyts of the receipts without meeting 
“ the appellant’s objections to that account,— 
“ we decree this appeal, and remand the case 
“to the Zillah Judge to be re-tried with 
e reference to the above remarks,” 

The Zillah Court then, on the 4th and 
l3th December, held thai, as the defendants. 
were unable to show that notice was served 
on the purchaser and decree-holder, and that 
asin fact it was admitted that such notice 
was not served, the plaintifi’s right of re- 
demption was not foreclosed or barred. 

The Judge then recorded his judgment 
as to the defendants’ Toujee, and the other 
evidence, in these words :— 

« With regard -to the second issue, the 
“ defendants “file an account showing that 

a balance of 4,900 rupees principal, and 
“7 ,074-9-2 rupees interest, as still due to 
“them, This account is prepared from 
“ the Toujee filed by them, but the Toujee 
“ouly contains mention of 8 mouzahs, 
i while the measurement papers and the 
“ Taldad signed by the defendants, mention 
“ that there were 17 mouzahs. The defend- 
“ ants were accordingly called upon to give 
“in proofs in support. of their Toujee. 
‘© They now file numerous kubooleuts, which, 
“ they plead, shew that all the mouzahs 
“are entered in the Tonjee. The plaint- 
“ iffs plead that these kubooleuts are false 
“ and fabricated. However, admitting that 
“ they., are properly executed documenis, 
“ they “da, not prove the correctness of the 
“ Toujee. The Toujee is dated 1190, while 


:“the kubooleuts are almost all for 1194, 


“1195, and 119% While, therefore, they 
“support the Tolajee to,a certain degree, 
“ being executed after ity they cannot be 
“taken as proof of its genuineness. It 
“ also appears that, while the bill of sale is 
“ dated the 12th Falgoon 1189, the Toujee 
“bears .a subsequent date, viz.’ the 12th 
“ Bysack 1190. The defendants plead that 
“they were -not confined to the Tovjee 
“ received from .Tilokchand, . and , were 
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“ obliged tò make the settlements according 
“ to the land which they fouad in possession 
“of the different parties. From the word- 
“ing of the kubooleuts, however, it would 
“appear that most of them were prepared 
“according to the Toujee, the area of the 
« land being mentioned ; but.in the Toujee 
“ there is no specification whatever of the 
“land. The Jumma Wasjl ‘Bakee papers 
“also filed by the defendants are pre- 
“ pared in the same manner, there being 
“ no specification of the land. Under the 
“ circumstances, therefore, there being only 
“ 8 mouzahs mentioned in the Toufee, and 
“it being entirely established that there 
“are more mouzahs in the defendants’ 
“ possession, that Toujee cannot be taken 
“ as the correct basis for the account, 

‘ The defendants have no further proof to 
“ bring forward in support of the Toujee, and 
t request that an Ameen be deputed to make 
“ a local investigation and prepare an account 
“from thé actual collections made, and ordi- 
“narily this is the hest means of obtaining 
“a correct account; but in the present case, 
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would not, have held plaintiff’s right of re-. 
demption barred and foreclosed, had it not 
been for the erropeous proceeding of the 
Judges of this Court, in citing, „in their order 
of remand, the judicial reasons and direc- 
tory views of the Privy Council, in respect to 
the necessity of notice to the decree-holder, 
as ,part of the Privy Council’s decree which 
had to be carried out, while in fact it was 
not so. 

On this objection, we are unhesitatingly of 
opinion that it cannot be taken in this appeal, 
which is one from the decision of the Zillah 
Judge, or in this form or at this stage at all. 

‘What we have now before us for décision 
isa regular appeal from a decision of the » 
Judge of Zillah Chittagong, of the 4th and 
18th December 1865,—not an application for 
the admission of a revieWs nor an admitted 
review of this Court’s judgment of 31st 
May 1865, the correctness of which last 
is in fact now thus impugned. 

The latter, we hold, cannot be altered or 
declared erroneous by us in any other way 
than by the means (if available) prescribed 


“ what is proposed to be the basis of the'|,n the Sections of -Act VIII of 1859 appli- 


“« Ameen’s investigation, but the Toujee 
“which is objected to and manifestly in- 
“ correct? This course would, therefore, be 
“of no avail, and merely prol&hg the suit. 
“ The question, then, comes to be, How is an 
“ account to be prepared, if not prepared 
“ according to the Toujee ?” , 

The Judge added that 20 Rs. per droon 
equal to 851 Rs, as nett profits, had been found 
by the thea Principal Sudder Ameen, Aghruf 
Ali,in bis decision of the 31st December 1855 3 
and that 950 rupees were shown to be the 
annual profits of the estate when the Zillsh 
Judge enquired into the marketable value 
of the profits in order to regulate the admis- 
sibility of the appeal to the Privy Council. 
The Sudder Ameen then, taking 20 rupees 
per droon, and deducting 5 per cent. as the 
usual percentage for collection charges in 
the Chittagong District, gave plaiptiff a 
decree accordingly, with all coste against 
defendants. 

Again, the parties appeals to this Court. 
On the first of the points for decision 
thus before us, wasemarke’that the learned 
Counsel, Mr. Peterson, contends that this 
Court was bound to transmit to the Zillah 
Court only the decree signed by Her 
Majesty, and not, as we did, the judicial rea- 
sons for that decree; that the decree did not 
direct that the notice should be served on 
the decree-holder and purchaser ; and that 
the Zillah Judge, therefore, could not, and 


cable to reviews. But even were this.not 
so, we hold that this Court were right to 
cite the directory views and judicial rea- 
sons of H. M.’s Privy Council in giving its 
decisions in a regular appeal before it judi- 
cially and in a case remanded to carry out 
the plainly expressed object of H. M.’s Judi- 
cial Committee ; and further, that the judg- 
ment of the Privy Council, as cited, was a 
judicial record of this Court sent out offi- 
cially to this Court by command of the Pre- 
sident of the Commiitee of their Lordships 
in the exact shape4n which this Court used 
it, and quite properly used it, as such record. 

When their Lordships of the Privy Coun- 
cil shall be pleased to order that, when (as 
here) they remit a vase with directions to 
this country that the Zillah Court may arrive 
at certain results by certain enquiries, the 
reason and objects of these enquiries, as 


recorded by the Privy Council, are not to be 


considered partof the judgment or. judicial 
record, or be used for the guidance of the 


Zillah Court,—then, but not before, shall we 


be prepared to gecept the view of the 
learned Coufysel. We may, however, remark 
that Her Majesty’s order itself contains 
directions to the same effect as this Court’s 
order of remand. Theorder itself is this :. 
“Her Majesty, having taken the said 
“ report into considergtion, was pleased, by 
“ and with the advice of Her Privy Council, 
“ to approve thereof,’ and to order, ag it is 


, 
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“ hereby ordered, that the said decree of the 
“ Principal Sudder Ameen of the 3lst De- 
“ cember 1855, and likewise the decree of 
“ the Zillah Court of Chittagong of the 9th 
“ December 1857, and likewise the decree 
“of the late Court of Sudder Dewanny 
“ Adawlut of Calcutta of the 14th February 
“ 1859, respectively be, and the same are 
“ hereby each. of them discharged ; and Her 
“ Majesty is hereby further pleased to order 
“ that the cause be remitted to India, and that 
“ the High Court+at Calcutta, or under its 
“ direction the préper Zillah Court, do en- 
“ quire whether the appellants’ right or 
“ equity of redemption,as concerning the 
“ mortgaged estates in question, or any and 
“ what part of them, has become foreclosed 
“ or barred, and if'it has not become so as 
* to the whole of*the estates, then to take 
“ an account of what any thing is due to the 
“ respondents or any of them on the security, 
“and for that purpose to take the,usual ac- 
“ counts as to rents and profits and disburse- 
“ ments with just allowances, and upon, the 
“ result of that account to deal with the 
“ matters in dispute accordingly, the partie’ 
“respectively to be at liberty to adduce 
“ evidence in addition’ to that now before 
“ Her Majesty on those issues upon the 
“ determination of which the final decision 
“ of the cause must depend ; the costs of the 
“ trial, including those of this appeal, to the 
“amount of six hundred and fifty-two 
“pounds eighteen shillings and ten pence 
“ sterling, to abide the events whereof the 
“ Judges of the High Court of Judicature at 
“ Calcutta for the time being, and all the*other 
“ persons whom it may-concern, are to take 
“ notice and govern thém%elves accordingly.” 

But further, taking the obligations of this 
Court to be limited (as Mr. Peterson urges) 
by the actual words of Her Majesty’s order, 
it was proper and right that, in remanding the 
cuse in obedience to that order, this Court 
should, in its discretion, give instructions to 
the lower Court with regard to the Law 
bearing upon the investigation which had 
been directed. The Law laid down on that 
occasion, with reference to the notice of 
which Mr. Peterson complains, was, in our 
judgment, upon the admitted state of facts, 
quite ‘correct; and it is a matter ‚bf indiffer- 
ence for the present whether it be treated 
as having been expressed ty Her Majesty’s 
Privy Council, or as having been enunciated 
by this Court aléne, unassisted by Her Ma- 
jesty’s advice. ; 


° 





. Ön the 2ud point, —viz. that the evidence 
on the appellants’ side generally, and especi- 
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ally the Toujee, shows that defendants 
had not realized their legal dues from the 
usufruct of the Mehal,—we are clearly of opi- 
nion that we are not even yet in a position 
to decide this question of fact, because we 
have not the proper materials. 

The Law, Segtion 3 Regulation I of 1798, 
enacts that “i all instances wherein the 
“vendee on a e‘byebil wafa’ or similar 
“conditional sale may have been put in 
“ possession of the*land, and an adjust- 
‘“ ment of accounts may subsequently be- 
“ come pecessary between him and the 
“ borro whea, the lender is to account to the 
“ borrower for the proceeds of the estate 
“ whilst int his possession.” 

The Lards of Her Majesty’s Privy Coun- 
cil algo, ip their judgment in this case, state : 
“The Zillah Courts, in coming to this con- 
* clusion” (z. e. that there was not anything 
due to the mortgagee on their security) 
“ seem to have proceeded, not upon proof 
“ of the actual collections which ‘were, or 
“ ought to have been, made by the mort- 
“ gageo, but upon materials which were in 
“a great measure speculative and conjec- 
“ tural.” 

In this view, then, of the requirements of 
the law and of the judgment of the Privy 
Council, we ofyht to have in this case æ set of 
accounts, duly furnished by the mortgagee 
(and to be duly proved by him), of the dond 


for the property mortgaged during the time he 
has had possession of it. But we haye no such 
accopt. On the contrary, the cofttest from, 
1852 to 1865 has been entirely on the de- 
fendants’ Toujee. Can that Toujee -be said 
in Nay sense to be an account of the actual 
collections by the mortgagee? It is admit- 
ted by all to be the rent-roll alleged to have 
been given by the mortgagor on the 12th 
Bysack 1190 to the mortgagee, for a guide 
to the latter, before they had made any col- 
lections, as to what they might expect to be 
the assefs available for them on which to 
base their means of collections. 

Next we come ,to the Mehal Melanee 
papers which arefurnished to the: Revenue 
authorities bythe, zemindars, These are 
statements of estimmted and supposed assets, 
to be used as ground-work for registers 
of statistical and survey and settlement 
details. These, therefore, are ag little the 
account required as the defendants’ Toujee ; 
that is, in no way an account of actual 
collections, which is the account that the 
law and order of -H, -M.’s Privy ‘Council 


require. : 
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The Jaidad of 1848 is a receipt given to 
Government for certain lands, and specifies 
seventeen villages to be comprised in 
Durrumpore, the first village entered in the 
defendants’ Toujee. This paper, too, cannot 
properly be said to shew actual collections, 
and, like the defendants’ Toujee and Mehal 
Melanee papers, may or may wt be confirma- 
tory or otherwise of the mostgagee’s account 
of his actual collections, but cannot be that 
account itself. ° - * 

It is, however, strongly pressed upon us 
that appellants filed their Jummg Wasil 
Bakee papers,—i. e. those shewing What was 
the demand, what the collection, and what 
the belances,—and that a mortgagee could 
not girea more full account, or pno more 
in accordance with that indicated, in Sec- 
tion 3 Regulation I of 1798, above cited. 
Of these Jumma Wasil Bakee papers the 
Judge records that they are prepared in the 
same manner (as the Toujee), there being no 
specifecation of the land. 

Now,on the one hand, we may admit that the 
Judge’s view of Jumma Wasil Bakee papers 
is not a very correct one. Such a paper 
does not ordinarily purport todo more than 
to record the tenant’s name, where his 
lands are, and what the demand, collections, 
and the balance may be on s€count of his 
tenure. But, on the other hand, Jumma 
Wasil Bakee papers, although they’ may, and 
perhaps may very strongly and directly, 
‘support-a mortgagee’s account put in under 
the Law (Section 8 Regulation I of 1798), 
are not, dnd cannot be, that account ftself. 
That account, which the mortgagee by 
Law has to put into Court, is not that 
of his agent or tehsildar, given by «he 
latter for his master’s (the mortgagee’s) 
information as to such agent’s collections. 
The Jumma Wasil Bakee paper, however, is 
this latter only. The account to be put in 
under the Law is one to be made, verified, and 
proved by the mortgagee himself in the way 
before indicated. His Jumma Wasi} Bakee 
papers, duly attested by those whe prepared 
them, or who collected according to them, 
and supported by the recejpts of the talook- 
dars or ryots, who also;may be called to 
depose to those receipts snd to what was the 
real demand, colléction, and balance of each of 
their respective tenures, may well be adduced 
to support. the mortgagee’s own account when 
made and put into Court under the Law 
cited. ee : 

‘In fect, the account required from the 
mortgagee is one setting forth what he has 
realized,—from what portions of the mort- | 
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gaged property,—in what terms or, periods, 
—with what loss and gain on the several 
assets,—with whag necessary reductions, — 
and what remains then asthe net profits which 
can be taken as actual realizations towards 
liquidating the sum due under the mortgaged 
transaction. Jt is such an independent ac- 
count as this, to be supported, and proved, 
and vouched in the way above indicated `to 
buch an extent as the mortgagee may, think 
sufficient for his case, that the Law and. the 
decree of H. M.’s Privy Council seem to us 
to require. ‘ 

We therefore direct that the mortgagee do 
furnish and prove such an account. He will 
be at liberty to adduce such*proof to support 
it ashe thinks proper, including proof of 
what was the area aud assets, &c., available 
under this mortgage tratisaction, and what 
were the necessary reductions and what 
unavoidable losses. The plaintiff, on the 
other hand, may adduce such evidence as he 
thinks fit to rebut, that adduced by defend- 
ant in respect to his account of realizations,- 
Salaries, deductions, dues, &c. - i 

In this view, we remand the case to be 
re-tried with reference to the above remarks. 





The 17th May 1866. 


Present: i 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
Judge. 


- Right of action (on decree pending 
i appeal). t 


Case No. 2640 of 1865. 


Special Appeal from a decision passed by 
Mr. R. J. Richardson, Judge of Behar, 
dated the 8rd August 1865, reversing a 
decision passed by Baboo Tarakant Bi- 
dyasagur, Principal Sudder Ameen of 
that District, dated the 28th January 
1862. 


Ranee Imamum and another (Plaintiffs) 


Appellants, 
s * versus 
‘Hurdyal Singh and another (Defendants) 
Respondents. 


‘Mr. R. T. Allan and Baboos Onoocool 
Chunder Mookerjge, Chunder Madhub 
Ghose, aud Mohesh Chunder Chowdry for 
Appellants. Y 
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Baboos Hem Chunder Banerjee and Bhug- 
gobutty Churn Ghose for Respondents, 
Quere—Whether a new suit will lie npon a decree 

peuding an appeal. id 
This is a special and not a regular appeal, 

and therefore we cannot enter into the ques- 
tion as to whether the Judge came to a pro- 
per conclusion upon the weight of evi- 
dence. If the Judge had admitted any evi- 
dence which was not admissible, that would 
be another thing. We do not think that there 
was anything wrong im point of law in the 
judgment of thp Judge, and therefore, 
in special appeal, there is no,reason to inter- 
fere with it. 

We are not now dealing with the question 
whether the order of remand was correct; 
but, if wehad to dispose of this as a new 
erase, we should, doubts whether a new suit 
will lie upon a decree pending an appeal. 
As the Judge does not fiad that there was a 
decree for the plaintiff, the question does 
not arise. ; 

The decree of the Lower Appellate Court 
is affirmed with costs. 


The 28th May 1866. 
Present: 


The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 
Breach of Indigo Contract—Limita- 
tion—Damages. 
Cases Nos. 3383, 3384, 3428, and 3429 of 
i ; 1865. . 


Special Appeals from a decision passed by 
the Judge of Purrbah, dated the 17th 
August 1865, affirming a decision passed 
by the Sudder Ameen of that District, 
dated the 15th March 1865. 


Meer Mahomed Kazem Chowdhry and others 
(Defendants) Appellants, 


versus 
Mr. A. J. Forbes (Plaintiff) Respondent. 


Messrs, A. T. T. Peterson, R. V. Doyne, 
J. S. Rochfort, and C., Gregory for 
Appellanté. 


Mr. G. C. Paul and Babag Bungshee Doss 
- Seal for Respondent.. 


_ A contract to sow and cultivate Indigo provided for 
liquidated damages payable in a lump sum in the first 
year in which a breach of contract took place. 

Herp (1) that a suit for damages for breach of con- 
tract for two years must, under Clause 10 Section 1 
Act XIV of 1859, be brought within three years from 
the time when the breach of’ contract first took plice ; 
-(2) that a suit for damages to the. extent of the 


injury sustained, brought under Section 3 Act X 
of 1886 against a party for prevaililg upon ryots 
who had entered into a lawful contract with the plaintiff, 
to break that contract, was governed by the six years’ 
limitation provided by Clause 16 Section 1 Act XIV 
of 1859; and (8) that both liquidated damages and the 
amount advanced to the cultivators could not bo 
recovered under Section 3 Act X of 1836, 

Ir is admitted that one decision governs 
these four appeals. The plaintiff, special 
respondent, ar indigo planter of the-Purneah 
district, sued ceftain ryots who had taken 
advances for indigg cultivation for breach of 
contract, calculating his damages according 
to the quantity and market value of the 
crop ofp indigo which would, under ordi- 
nary cirtumstances, have been produced had 
the defendants fulfilled the terms of the con- 
tract, The Istemrardars or superior holders 
were mide co-defendants, in as much as it 
was alleged that they had prevailed upon. 
the principal defendants to break the con- 
tract entered into by them with the plaintiff. 
The suit‘was brought under the provisions 
of Section 3 Act X of, 1836, and xas insti- 
tuted on the 25th May 1864. The damages 
were claimed foy the years 1860-61 and 
1861-62. The Dalent is dated 13th Feb- 
ruary 1860. 

The Court of first instance gave a decree 
for liquidated damages at the rate of 15 
Rupees per \pegah for the two years claimed, 
as also for the sum advanced to the culti- 
vators.. The principal defendant and the 
superior holders, as’ having prevailed upou 
the others to break the contract, were made 
jointly liable. This decision was upheld by 
the Judge in appeal. a 
If special appeal, Mr. Doyne appeared for 
the cultivator, Mr. Peterson for the Istem- 
ragdars, and Mr. Paul for the plaintiff, special 
respondent. 

After hearing all the arguments of the 
Counsel, and the papers of the record which 
they required to be read, we are clearly of 
opinion that the plaintiff cannot recover both 
liquidated damages and also the amount 
advanced by him to the cultivators; and the 
learnedCounsel, Mr. Paul, admits that his 
client’s cltim to recover’the advances cannot 
stand. It is further, in our opinion, clear 
that the AET Scant under the provi- 
sions of Section Act X of 1836, recover 
liquidated damages from “the Istemrardars 
with whom he had no such contract, but 
simply damages to the extent of the injury 
sustained.by him. This also is not seriously 
contested by the learned Counsel for the 
special ‘respondent, " is 

Mr. Doyne, for the cultivator defendants, 
contends that the plaintiffs cause of poe 
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arose in Qetober 1860, the commencement 
of the sowing season, when the defendants 
refused to sow and cultivate ; that the 
penalty stipulated in the contract was a 
lump sum, and not for each year in which the 
cultivator might refuse to sow and cultivate ; 


XIV of 1859, the plaintiff's Quitis barred. 


further that, under Clause itis oa I Act 


Mr. Peterson, for the IsteMrardars, con- 
tends that there is no e*idence that his 
clients had any knowlgdge of the existence 
of the contract between the plaintiff and the 
principal defendants ; that no advances were 
proved; and that there is also no evidence of 
his clients having prevailed upon “the prin- 
contract. | 
The learned Counsel. further cohtends that 
the plaintiff’s claim is. barred undtr Clause 
. 2 Section 1 Act XIV of 1859, inasmuch 


cipal defendants to break their 


as the plaintiff’s suit is to retover a pecuni- 


ary penalty or forfeiture for.the breach of a 


Law or Regulation, and ought to'have been 
brought within one year from the time the 
cause of action arose. 

We take the case of Mr. Doyne’s clients 
first. We have read tite contract upon 
which this suit is based. From the terms 


of it, it is clear that the plaintiffs cause of 


‘action arose in October 1860 when the de- 
fendants refused to sow and cyltivate. The 
breach of contract took place in that month 
and year, and the suit ought to have been 
brought within a period of three years from 
the time when the breach of contract, in 
respect*of which the action is brought, first 
took placg. The liquidated damages speci- 
fied in the contract were a lump sum, iñ our 
view, payable in the first year:‘in which the 
breach of contract took place, and did not 
spread over the remaining years of the term. 
The suits of the plaintiffs, in as far as the 
principal defendants, the cultivators, are 
concerned, are therefore dismissed with costs, 
“as barred by the Statute of Limitations, and 
their appeals decreed, the respondent being 
liable for costs and interest in all the Courts. 

With reference to the Istemrard¥rs, we 
observe that there is sufficient évidence to 
show that they prevailed upon the other 
defendants, the cultivatovs, to break their 
contracts, knowing of them, and that they 
included jan advance; ard they are therefore 
liable, under the provisions of Section 3 Act 
X of 1836, for damages to the extent of the 
injury sustained by the plaintiff. ? Clause 2 
Section 1 of Act XIV of 1859 is net appie 
ble to this suit, which is not a claim fora-pecu- 


lary penalty or forfeiture for the breach of 
-Law or Regulation, but a suit for da- 
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mages to the extent of the injury sustained by 
the plaintiff. Section 3 Act X of 1836 does 
not enact that a pecuniary penalty or forfeit- 
ure shall be reco¥erable for breach of the 
said Act; it merely lays down’ how and to. 
what extent a party who is injured by 
another party prevailing upon ryots who 
have entered into a lawful contract with 
him, to break that contract, can recover 
damages. : 

Clauses 9 and 10 Section 1 Act XIV of 
1859 cannot apply to the case of Mr. 
Peterson’s clients, for thgre is no contract 
between them „and the plaintiff. Clause 16 
is, therefore, clearly applicable; and as the 
plaintiff's suit, as ‘igainst Mr. Peterson’s 
clients, was instituted within the period of 
six years from the time the cause of action 
arose, it is in time. $ 

We reverse the decisión of the Lower 
Appellate Court in as far as the liability of 
Mr. Peterson’s clients for liquidated damages 
is concerned, The suit is remanded in order. 
that the Courts below may, assess the da- 
mages to the extent of the injury sustained 


by the plaintiff according to the provisions of 


Section 3 Act X of 1836, - 





The 28th May 1866. 


Present: 


The Hon’ble H. V. Bayley, and G. Camp- 


bell, Judges. 


Onus probandi—Joint Hindoo Family 


—Allegation of separate gift and 
thus of separate acquisitions. 


Case No. 27 of 1866. 
Regular Appeal from a decision passed by 


the Principal Sudder Ameen of West 
Burdwan, dated the 30th December 1865. 


Lukhun Chunder Dallal (Defendant) Ayp- 


pellant, 

versus 

Modhoo Mockhee Dossee (Plaintiff) Ke- 
spondent. 


Baboos Jugodanund Mookerjee, Onookool 
Chundes: MoBkerjee, and Dwarkanath 
Mitter for Appellant. 


Mr. G. 0. Paul and Baboo Unnoda Per- 
shad Banerjee for Respondent. 


Suit laid at Rupees 49,999. 


The presumption of Hindoo Law being ‘in favor -of 


a family being joint and-of all property being acquired 
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from joint funds until the contrary be shown, the 
onus probandi is on the party who alleges separate 
acquisitions obtained by means of a special gift. 

In this case, we do not*think it necessary 
to enter intéd much detail, for we entertain 
the same view as the lower Court does, both 
on the matter of burden of proof and on the 
evidence adduced by the appellant; and we 
see no reason to interfere with the decision 
of the Court below. 

This is a case where there was admittedly 
originally a joint Hindoo family, and where 
the appellant want into Court alleging his 
self-acquisition of the property in suit from 
the uncle as derived from a gift from his 
grandmother of 3,000 rfpees. 

Under the recognised rules of pleading in 
cases similar to this, the burden of proof is 
(with reference to the presumptions of Hin- 
doo Law in favor of the family being joint, 
and of all property being obtained by joint 
funds until the contrary be shewn) upon the 
party whoalleges that the family was originally 
joint, but that there was the gift of Rupees 
8,000 from the nuclezs of which the appel- 
lants self-acquisitions were made. Tha 
party has to prove this firstly ; and secondly," 
that those self-nequisitions were made’ from 
these funds or from profits derived from them. 
If the first be not proved by appellant, we 
need not go into the second. 

After hearing all the arguments of Counsel 
and the evidence itself, we fully concur in 
the reasons given by the lower Court for 
discrediting that evidence. 

The donor’s brother’s son, who is said to 
have been present and actually concerged at 
the paying of the money, was not called ; and 
the witnesses of appellgyAt speak, to our view, 
very much as tutored witnesses. 

The alleged gift, moreover, is not sup- 
ported by any trustworthy accounts. The 
accounts shewn by appellant are not kept 
in the ordinary way, and certainly, to our 
view, are not old enough to be the accounts 
of the period they represent ; or, in other 
words, they do not appear to us to be genuine 
accounts. 

It is"objected that the value of the mo- 
lasses was not specified in the claim, and 
should not, therefore, be awarded. But the 
claim is generally for a stare of the joint 
property, and the value of the mdlasses being 
part of the joint property, is, by legal-impli- 
cation, to be included. 

In respect to the claim to the Talook 
alleged to be purchased by appellant, we do 
Hot think that there is evidence to show that 
this was i aia from separate funds, 
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On the whole case, the only modification 
we think we ought to make in the decision 
of the lower Court, is as to the sum of 5,878 
rupees which really should have been cre- 
dited to the opposite party, as it was debited 
to him separately as if he was a different 
party from in Atem, family, whereas it was 





in fact a jointfitem, though in the separate 
name. The payment should be debited and 
credited accordingly on both sides of the 
account. ° 

We, accordingly, dismiss the appeal with 
the above modifications, with costs in pro- 
portion.? 

f The 29th May 1866. 


eo 





: Present : 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Pre-omption— Hindoos in Jossore, 
Case No, 425 of 1866. 


Special Appeal fhom a decision passed by 
the Additional Judge of Jessore, duted 
the 16th December 1865, affirming «a 
decision passed by the Sudder Ameen of 
that Distrigt, dated the 2nd April 1864. 


Madhub Chunder Nath Biswas (one of the 
Defendants) Appellant, 


VETSUS 


Tamee Bewah (Plaintiff) mad others 
? (Defendants) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Meonshee Ameer Ali Khan Bahadoor and 
Baboo Romanath Bose for Respondents. 
Quere.—Whether the Liw of Pre-emption extends to 

transactions as between Hindoos in Jesyore. 

Tue parties to this suit are Hindoos, and 
the District is Jessore. The claim is based 
on aright of pre-emption,—a right which is 
peculiqy to the Mahomedan Law. The 
defendant in this case is clearly entitled to 
object to the suit being tried by the Maho- 
medan Law. Wie have not been shewn that 
there is any local <ustom, which, of course, 
must be determindd by evidence, to the effect 
that the Law of Pre-emption extends to trans- 
actions as between Hindoos inJessore. The 
case must, therefore, be remanded, as this 
point was not taken below. The Judge will 
find whether such local custom prevails or 
not, and upon what evidence. Should his 
finding be in the negative, the plainteff’s suit 
must be dismissed ; if in the afirmative, he 
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will pass a. Yresti.decision, leaving-any party 
` dissatisfied to appeal-specially to this Court. 


The: remaining-.grounds ‘of special’ appeal- 
have*hot ‘been entered into, as the order of 


remand precludés the necessity ofso doing. 
„Costs to follow the-result. : ga 
SI PTAS 


r 





~ = 


* he 29th May 1866. > 





eea Preseng:.. 7 
Thé Hon’ble C. B. Trevor and H. V. Bayley, 
ew Judges: 


l = “Estoppel—Mortgage. | 
] Case No. 3196 of 1865. 
Special Appeal. from a decision, Jassed by 
- the Judge of Midnapore, dated the 28th 
- „August 1865, reversing a decision’ passed 
-sby -the “Sudder : Ameen 
dated ‘the 8th April 1865. 
‘Dhanunjoy Dey. Potedar (one of thé Defend- 
=> | "e ants) Appellant, i 


een See versuss Coa i 
‘Dwarkanath Singh (Plait? )*and others 
ae -(Defendants) Respondents. - 
Baboos Kishen: Kishore Ghose and Greeja. 
`e Sunkur Mojoomdar for Appellant. .° 


Baboo Woomesh Chunder Bhnerjee for 
: ‘Respondents... < 
Suit by a purchaser from a mortgagee against a dur- 
mokurureedar for the cancellation of his mokururee 
lease granted without authority by the mortgagor. In 
e former suft brought by the mortgagee for possession, 
A the - mortgaggr admitted , the mortgage. ‘Http that, 
although that#admission was conclusive as betwe the 
mortgagor and the mortgagee the colluding parties, yet 
that, in the present case brought to avoid the defendant’s 
title on the strength of an ‘alleged collusive mortgage, 
it was quite competent to him to contest its boné gde 
nature. ope t z 
_* Tae ‘plaintiff in this case, one Dwarka- 
nath, the purchaser from a mortgagee, Ram: 
Dyal, who had‘purchased and obtained: pos- 
-gession of .8 annas -of a tenure, sues the 
defendant, a dur-mokurureedar, for the éan- 
collation“ of -his «mokaruree E E the 
ground that his mortgagor, Pragh, Ghukut, 
had, under the deed of mortgage, -no power 
to-grant‘the same. > nta : ‘ 
n The defendarit pleads thift he first obtain- 
èd a pottah. from, PraghtBhukut in 1252 ; 
that this was exchanged. for-a mokururee 
ottah in 1262 :after a measurement which 
-ghowed that the area of land. was beyond that 
specified in the former. -pottah. executed by 
the alleged mortgagor, Pragh Bh ukut ;.that the 
‘alleged -mortgage was n fraudulent contriv- 
„ance between’Pragh Bhukut and Ram Dyal, 


“he present pldintiff’s-vendor, with a view of 













of that District,. 










-avoiding his title, and that, being.guch, plaint- 
ifs suit should be dismissed ; that, anyhow, 
he (defendant) being on the land since 1252, 
cannot be evicted, but his rents can only be: 
enhanced. ine. 
The Judge of Midnapore considers that, in 
a previous suit in which the mortgages sued 
for possession,*the ‘bona- fides of the mort- ' 


| gage had been determined ‘absolutely, and 


could not‘now be questioned by the defend- 
ant; that, under that mortgage deed, the ` 
mortgagor was restricted -from granting a 
‘mokururee lease ; that, consequently, it must 
‘be set aside, and plaintiff be declared’ entitled: 
‘to evict the defendang. eee 

. Defendant now appeals speeially, urging— 
1st, That the bona fides of the mortgage.was 
never absolutely determined in .the previous 
suit; it was only determined as between tho 
mortgagor and -the mortgagee, the collud- 
ing parties; that, consequently, in the pre-* 
sent case brought to avoid his title on. the: 
strength of a collusive mortgage, it is quite 


“-|competent to him to contest its bond fide ` ` 


nature, though, of course, proof of his allega; 
tion rested upon him, 2nd, That, even if it . 
*be not fraudulent, the plaintiff can only have, 
‘the pottah of 1262 cancelled. He cannot 
be evicted under Section 6 of Act X of 1859, 
‘but is entitled-to possession under the terms of 


| the pottab' of 1252 until notice of enhance- 


‘ment is served upon him. ae ae i 
i We think there can be, no question that 
‘the Judge is wrong in determining that the 
‘bona fides of the mortgagé was absolutely 
‘settled in the previous case, >and that that 
questi¢n could not be re-opened in this case. 
‘The mortgagor admitted the motigage, and, as- 
between the morgon and mortgagée, that `- 
admission was conclusive ; but when- the mort , 
'gagor, as in the present case, attempts -to` 
avoid defendant’s title, on the strength of a. 
‘mortgage pleaded by defendant to be collusive, 
it is incumbent on the Court to-take fron him 
evidence on this point, and’ to decide in his’ 
presence as to'its nature. : “aoe 

We remand the case to the Judge for' the 
purpose of making this enquiry. , {f the 
defendant -proves satiéfactorily, and plaintiff 
is- unable to rebut the proof, that the mort- 
gage was--collusive, plaintiff's -present suit 
must fall; if the fortgagé was‘not collusive, 
then the mortgagor was’ not warranted. in 
granting the mokururee lease; which must 
stand’ cancelled ; but defendant, having been.” 
in possession from 1252, will. be entitled to 
retain’ possession and to pay rent:at the-old 
rates until they are raised’ by due course*of 
law. Ls 
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The 29th May 1866. 
Present T 


The Howble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Limitation—Deduction. 
Case No. 3001 of 1865. _ 


Special Appeal from a decision passed by 
Mr. A. Davidson, Second Principal 
Sudder Ameentof Hooghly, dated the 5th 
July 1865, affirming a deoision of Baboo 
Kissen Chunder Chgwdry, Moonsiff of 
Serampore, «dated the 25th November 
1864. 


Nilmadhub Surmokar and another (Defend- 
antsy Appellants, 


versus 


Kristo Doss Surmokar and others (Plaintiffs) 
Respondents. 


Baboo Onoocool Chunder Mookerjee for 
Appellants. ad 


Baboo Tarucknath Dutt for Respondents. 


A former suit brought, not against the same defend- 
ants as in the present suit, but only ugainst one of them, 
does not fall within Section 14 Act XIV of 1859. Cen- 
sequently, the time of its pendency cannot be deducted 
in computing limitation. 


We think that limitation applies to the 
whole of this suit, and that the Judge was 
wrong in deducting the time during which 
the former suit was pending. Sectien 14 
Act XIV of 1859 requires that the suit, the 
time of the pendency qf which is to be de- 
ducted, should have been one prosecuted 
against the same defendant, “ or some person 
“ whom he represents, bond fide and with 
“due diligence, in a Court of Judicature 
“ which, from defect of jurisdiction or other 
“‘ cause, shall have been unable to decide 
“upon it, or shall have passed a decision 
“ which, on appeal, shall have been annulled 
< for any such cause.’ 

Now, it appears that the former suit was 
not brought against the same defendants but 
only against one of them, and it was merely 
in consequence of the non%foindey of Bhug- 
gobutty, who has been made a party to this 
suit, that the former suit, whether rightly 
or wrongly, was non-suited. - If that suit 
had been brought against the same defend- 
ants as those in the present suit, the ground 
upon which it was noif-suited would not have 


exisied. | / 


We think that the case does not ‘fall within 
Section 14,.and, consequently, that the whole 
of this suit was barred by limitation. The 
appeal is allowed, and the decision of the lower 
Courts reversed, with costs. 

There is no hardship in the present case, 
as the former syfit was non-suited nearly 12 
years before Rin present one was com- 
menced. ‘ 


paren 


ı The 6th June 1866. 


è 
Present : 
The Honifle F. B. Kemp and W. S. Seton- 
. Karr, Judges. 


Rigbts of ownership — Fishing in 
Tanks. 


"Case No. 649 of 1866. 


Special Appeal fgom a decision passed by 
the Principal Sfdder Ameen of Bhaugul- 
pore, dated the 80th October 1865, affirm- 
ing a decision passed by the Moonsiff of 
that District, dated the -23rd September 
1864. 


Syud Erfozah Hossein (one of the 
Defendants) Appellants, 


VETSUS 


é 
Huree Pershad Singh and others fPlintif ) 
Respondents. 


Mr. R. E. Twidale for Appellant. 


» 
No one for Respondents. 

The mero act of fishing in a tank is no proof of 
ownership. 

Tue suit must be remanded to the Princi- 
pal Sudder Ameen. The suit was brought, 
on the 27th June 1864, to set aside au Act 
IV award dated the 15th June 1861. The 
defendint, distinctly raised the plea in bar, 
and this should have been decided. The 
question whether the Kobalah of the special 
appellant being Pagistered does not prevail 
over that of ‘the¥special, epode must 
also be considered. 

We also point out to the Piineipal Sudder 
Ameen that the mere act of fishing in a tank 
is no proof of ownership, for nothing is more 
common than in this country for parties to 
fish in tanks over which they exercise eno 
rights of ownership. ` 

Costs to follow the result, 
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3 The 6th June 1866. 
“Present: 


The, Hon’ Bled. P. Norman and G. Cam 
‘~ bell, Judges. 


_Defamation—Failure to prove crimi- 
-~ nal charge. 


Case No. 3457 ob 1865. 


Special Appeal. from @ decision passed by 
the Additional Judge of Jessore, dated 
the 19th August 1865, reversing a deci- 
sion passed by the Moonsiff of Yenidah, 
ated the 17th February 1864. 


“Beenatl Roy (Plaintiff), Apellant, 


versus £ 
Kishen. Loli Roy and another (Defendants) 
’ Respondents, 
| Baboo Umbica Churn Banerjee for 
a Appellant. 
“Baboo Chunder Madiub Ghose for 


- . Respondet. 
“ Every man who considers that a criminal offence has 
‘been committed against him has a right to-makea 
„complaint before the Police or before the Magistrate. 
Failure in -proving a bond fide charge so made by him 
does not make him liable to an action ár damages for 
defamation. 

Tus is a suit for the recovery of damages 
on the ground that the defendant charged 
the plaintiff with:a dacoity before the Police. 
It appears that the charge was in fact made, 
and that pe defendant afterwards withdrew 
it. The Judge finds that the assault Uy the 
plaintiff upon the defendant was committed, 
and that it “is- not proved that plaintiff 
“‘ did not plunder the defendant according 
.to the manner of dacoits,” or that the 
charge was false or made improperly. - 

-Every man who considers that a ‘criminal 
-offence has -been committed against him has 
a right to make a complaint before the 
Police or before the Magistrate, and it is not 
because he fails in proving the charge made 
by him that he is liable to an “ction for 
damages for defamation. In- making such a 
complaint, the- presumptioh is that he is 
pursuing the remedy eigen him by the law 
properly and in adegal minuer, and he does. 
„no wrong andis not liable to suits except 

“for making such a charge falsely and mali- 
‘ciously, and when there is not any: reason- 
‘able or probable cause for making it. The 
“present suit was most properly dismissed by 
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The 7th June 1866. 
i Present : 


The Hon’ble J. P. “Norman and G. Canipe 
_bell, Judges. ° 


Estoppel—Hvidence—A lluvial land. 
Case No. 3467 of 1865. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 8th Sep- 
tember 1865, affirming a decision passed 

- by the Principal Sudder Ameen of that 
District, dated the 14thy September 1864. 


Nazimooddeen Ahmed Chowdhry and others 
(Defendanis) Appellants, 
eo 


Versus 


Mr. J. P. Wise and others (Plaintiffs) 
Respondests. 


Baboos Romesh Chunder Mitter and Chun- 
der Madhub Ghose for Appellants. - 


Baboo Onookool Chunder Mookerjee for 
Respondents. 

Although the decision in a former suit in which its was 
determined that a disputed chur was an accretion to S 
£d was divided and separated off from X by a broad 
“river, being merely a determination as to the particular 
8 annas share of the chur then in dispute, is not binding 
as an estoppel as to the other moiety now in dispute, 
it ys strong evidence that the whole cher is an accretion 
to 

We are of opinion that in this case the 
decision of the Judge was warranted by the 
evidence. ‘The objection taken by the spe- 
cial appellant i is that the Judge was wrong 
in relying on a former decision between the 
same parties as to the other moiety of the 
churdn dispute. In that case, Mr. Wise 
had sued for 8 annas of the chur’ as apper- 
taining to the estate Wf Sonargaon. By the 
judgment of the Court it was determined 
that the disputed chur was an accretion to 
Sonargaon, and was divided and separated 
off from the defendant’s estate of Russool- 
pore by a broad river. He now sues for the 
other 8 annas share of the same chur; and 
although the decision in the former suit, béing 
merely a determination as to the particular 
8 annas share then in dispute, is not conclu- 
sive and finally binding as an estoppel as to 
the other moiety now in dispute, it is impos- 
sible to say thet that decision, arrived at in 
the presence of #he parties, which formed 
the basis of the decree, is -not strong evi- 
dence against the defendant that the whole 
chur is an accretion to Sonargaon, and that 
no portion of it belongs to Russoolporé. 
This being the only substantial point raised 


“the Judge, and we therefore Mamina the |in specinl appeal, thé appeal is therefore 


appeal with costs and interest. 


dismissed with costs and a 
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The 8th June 1866. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and Shumboonath Pun dit, 
Judge. : 


Limitation (Dishonest possessor)— 
Alluvial land. 


Case No. 220 of 1864. 


Regular Appeal, from a decision passed by 
Mr. C. S. Belli, Judge of Rajshahye, 
dated the 21st March 1864. 


Kowar Porésh Narain Roy (Plaintiff) 
Appellant, 


s*versus ~ 


Messrs, R. Watson and Co. (Defendants) 
Respondents.. 


Baboos: Unnoda Pershad Banerjee and 
Romanath Bose for Appellant. 


Messrs. R. V. Doyne, R. T. Allan, and J. $4 
Rochfort, and Baboo Mohinee Mohun Roy | 


for Respondents. 
Suit laid at Rupees 80,000. 


Dishonesty in obtaining possession will not prevent 
the possessor from availing himself of the Law of Limi- 
tation, which, however, cannot relieve him from the 
charge of dishonesty. A 


Where the Government does not take possession of a 
chur, and the river between it and- the shore Becomes 
fordable, the land formed by the recess of thé river is 
an increment to the tenure of the person holding the 


land most contiguous to itf > 


Tue question is whether the land claimed 
by and in the possession of Messrs. Watson 
and Co. belongs to the owners of the land 
on the northern boundary of the river, and 
whether they are entitled to turn Messrs. 
Watson and Co. out of it, It is said that 
Messrs. Watson and Co. are trespassers and 
have no title to the land in ‘suit, except 
such portion of it as may belong to them as 
an accretion to lands belonging to them on 
the northern boundary. 

It appears that, in 1842, Messrs. Watson 
and Co. took possession òf thé land in dis- 
pute, and we think it may be admitted upon 
the evidence that at that time it was an 
island, and that no portion of the river was 
fordable between such land and the lands on 
.sifher side of the giver, but that subse- 
quently, either by an additional formation of 
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land or by the falling away of.the river, 
the river became fordable between the 
land on the northern side and the land in 
dispute. 

It appears that the survey map, as requir- 
ed under Act IX of 1847, was confirmed 
hy the Governnfent in 1856, and that, al- 
though Messrsg Watson and Co. took posses- 
sion in 1842, fhey did not settle with the 
ryots until 8 or 9 years ago, but that they 
had been growing indigo on some parts of 
the land. ; 

“It also appears that a kubooleut was exe- 
cuted tor the Court of Wards by Messrs. 
Watson and Co. for certain villages north of 
the river, jncluding, according to Messrs. 
Watson uf Co’s jumma wasil bakee papers, 
Ramkistfpore. Referring to these papers, the 
Judge says :—‘‘ These papers do not indicate, 


“ with any certainty, the topographicdl features 


“ of Ramkistopore, and are, therefore,' not 
“ conclusive or the question at issue. The 
“ jumma wasil bakee papers of 1265 filed 
“ for Jogendro Narain’sshare, would, I admit, 
“ lead to the infefence that the Ramkisto- 
“ pore there menffoned, with Jote Ashad and 
“ other names, and annexed to the words 
“ ¢ Shikust Pywast,’ was on the bank of the 
“river ; but that the first word in the entry 
“referred tg is ‘ Turuf,’ which is aterm 
“applied to a number of villages in a 
“tract of country, and is not used to 
“denote a single mouzah. The words 
“ < Shikust Pywast’ are no doubt ambiguous ; 
“but on this point, it is sufficient to say 
“ that this entry at the most creatps only a 
“vety slight inference on the” plaintiff's 
“side. Itis clearly not such an entry as 
“ean be.construed into a positive admission 
“By the defendants of the existence of a 
“ Ramkistopore on the spot contended for ; 
“and all the purpose it could serve would 
“ be to turn the scale in favor of plaintiffs, 
‘Cif they had proof of their own to offer.” 
Ramkistopore on the north side was not 
on the banks of the river so as to give 
Messr Watson and Co. any pretence for 
claiming *the land in respect of it. If they 
took possession of land which they knew 
did not belongSthem, they took (as the 
Civil Law callsgit) a knavish possession. 
Speaking of poseaion and prescription, the 
Civil Law ‘says :—“ To acquire prescription, 
“ it is necessary to have possessed honestly 
“and fairly, that is, that the possessor must 
“ have been persuaded that he had a just 
“cause of possession, and must have been 
“ignorant that what he possesged did 
“belong to another person, And this in- 
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“‘ tegrity is always presumed in every pos- 
““sessor, if it is not proved that he has 
“ possessed with bad conscience, knowing 
“ the thing to be another’s”? (Domavs Civil 
Law, 2208, page 876). I do not mean 
to say thas the fact of obtaining possession 
dishonestly or knavishly wil\ prevent a man 


from availing himself of an¥express Law of 


Limitation. On the contrary,*it appears from 
a note in the same book that it will not 
(Idem, page 2209). A 

The Law of Limitation in this country 
being express, dishonesty in obtaining pos- 
session will not prevent the possessor from 
availing himself of the provisions of that 
Law. But the Law cannot a him from 
the charge of dishonesty. ` N 

In the same Note it is said: “ But as 
“to the -point of conscience, it ‘is most 
“certain that the length of time does not 


“ secure unjust possessors from the guilt of 


“ sin, and that, on the contrary, their long 
“ possession is only a continuation of their 
© injustice. ” 

We allude to this poijt, not for the pur- 
pose of determining the qtlestion of Limita- 
tion, but for the purpose of considering 
whether “Messrs. Watson and Co. did in fact 
take possession -as owners of Ramkistopore 
on the south bank as statedin argument, 
or whether they did not take it in right of 
their tenure as owners of a portion of the 
Jand on the north bank of the river and 
as tenants of: the remainder of that portion. 
In constdering this question, we should not 
presume ghat Messrs. Watson and Co. took 
a knavish or -dishonest possession, if*their 


possession could be attributed to any state of 


facts consistent with honesty and integrity. 
Ifthey took possession of an island, knowing 
that it belonged to Government, it would 
be just as knavish and dishonest as if they 
took possession of land which they believed 
to be the property of a private individual. 
It is quite as dishonest to take the land of 
another, knowing it to be his, as to take the 
goods of another. If Messrs. WatSn took 


possession as part owners of the lind on the. 


‘north side, with the honest belief that the water 
was so receding that the J¢hd would shortly 
become a lawful accretionggo the land on the 
north side of whith they were part owners, 
there would not be that degree of dishonesty 
in their conduct as if they took with the 
knowledge-or belief that the land was not 
their property and never could become so. 
If, therefore, it wete necessary to determine 
the question, we should rather presume that 
they took possession of the accretion under 


THE WEEKLY REPORTER. 


Rulings. [Vol V. 





the honest belief that it was, or would be 
shortly, an accretion to the land on fhe north 
side of the river, than that they were mere 
knavish possessors (more leniently called by 
the Judge, squatters) who took possession 
with the knowledge that the land belonged 
to Government or others and not to them. 
But even if they took possession dishonestly 
as owners of Ramkistopore on the south 
and not in right of lands on the north side, 
the Statute of Limitation will not protect 
them under the circumstances of the case. 

Mr. McLeod says that ig 1850, when he 
went there, tha river was not fordable. It 
is clear that it was not fordable when 
Messrs. Watson aud°Co. firstgtook possession 
in 1842, and consequently, by virtue of 
Clause 3 Section 4 of Regulation XI of 
1825, the land was at thatiime a chur at the- 
disposal of Government. 

Section. 4 says: “ When land may be 
“ gained by gradual accession, whether from 
“ the recess of a river or of the sea, it shall 
“ be considered an increment to the tenure 
“ of the person to whose land or estate it 
#is thus annexed, whether such land or 


“c estate be held immediately from Govern- 


“ment by a zemindar or other superior ` 
“ landholder, or as a subordinate tenure, by 
“ any description of under-tenant whatever, 
“ Provided that the increment of land thus 
“ obtained shall not entitle the person in 
“ possession of the estate or tenure to which 
“ the land may be annexed, to a right of 
“ property or permanent interest therein, 
“beyond that possessed by him in the estate 
“or inure to which the land may be annex- 
“ ed, and shall not in any case be understood 
“ to exempt the hold& of it from the pay- 
“ ment to Government of any assessment for 
“the public revenue to which it may be 
‘liable under the provisions of Regulation 
“ TI of 1819, or of any’ other Regulation in 
« force. Nor, if annexed to a subordinate 
“ tenure held under a superior landholder, 
“shall the under-tenant, whether a Khod- 
“ kasht ryot holding a Mourosee Istemraree 
“ tenure at afixed rate of rent per beegah, 
“or any otber description of undér-tenant 
“ liable by his engagements or by established 
“usage to an increase of rent for the land 
“annexed to hr tenure by alluvion, be 
“considered* exempt from the payment of 
“ any increase of rent to which he may be 
“ justly liable.” 

Now, so long as Messrs. Watson and Co. 
held the adjoining land under the Court of 
Wards, neither the Court of Wards nor the 
infants whom they sas could turn 
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Messrs. 
tion to “the land held under lease. 


same right in the accretion, as they had in 
the land to which it became an accretion. 


The Statute of Limitation would not apply~ 


to the land which became an accretion to the 
land held by Messrs. Watson and Co. under 
the Court of Wards. The land was a chur 
at the disposal of Government when Messrs. 
Watson and Co. first took possession in 
1842, but it is now an accretion to land on 
the north side. JWefore Messrs. Watson and 
Co. had obtained any right ip the land by 
limitation, they held the land on the north 
side of the rivex from the Court of Wards. 
The lease was first granted in 1846 and 
continued to 1853, and it was subsequently 
renewed from 185% to 1860. IRfany part of 
the land being at first an island became an 
accretion to the land held under the Court 
of Wards, limitation would not apply during 
the continuance of the leases under which 
Messrs. Watson and Co, held. 

Bat it is said that the Jand was a chur or 
island, and the 3rd Clause of Section 
Regulation XI of 1825 is referred to, to show 
that it was the property of Government. 

That Clause says :—"“ When a chur or 
“island may be thrown up in a large navi- 
“ gable river (the bed of which is not the 
“ property of an individual), or in the sea, 
“and the channel of the river or -sea 
“ between such island and the shore may 
“not be fordable, it shall, according to 
“ established usage, be at ‘the disposal of 
« Government.” 

The Regulation does not say e shali 
belong to Governmenf,? but that the Go- 
vernment may dispose of it If, however, 
the Government does not take possession or 
dispose of it for a year or so, and during 
that time the channel between the island 
and the adjoining land becomes fordable, the 
right of Government to dispose of it would 
cease, and it would become an increment to 
the tenure of the person holding the land 
most contiguous to it (Regulation XI of 1825, 
Section 2, Clause 3 and Clause 1), and the 
person in possession of the contiguous land 
would have the same interest, aud the same 
interest only, in the accretion as he had in 
thé land to which it became an ircrement. 

We entirely agree with the decision of 
the learned Judges who- decided the case 
which was referred to in the argument 
(Weekly Reporter, Volume II, page 34) that 
if f chur be surroundtd by water fordable 
at any point, the owner of the land to which 


I 
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Watson and Co. out of any accre- 
Pending 
the lease, Messrs. Watson and_Co. had the 
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the chur adjoins has a prima facie title to i 
under Clause 3 Section 4 Regulation X 
of 1825, and that the status of the land a 
Te-gurvey, not at the time of the first forma 
tion, is to be looked to under Act IX o 
1847. 


firmed by Gogrnment. Assuming that il 
is a new map “within the meaning of Act 
IX of 1847, it wuld not authorize the local 
Revenue Authorities to take possession of 
the land for Government. It does not show 
that the land thrown up is an island, or that 
there is æ channel not fordable between it 
and the*north shore. The land would not 
come undey Section 7 Act IX of 1847, or 
Clause 3 #ection 4 of Regulation XI of 
1825. 

Therefore, as regards the Government, it 
appears to us that, although it was originally 
an island, aud Gover nment might at its first 
formation have taken possession of it, still 
as the Government did not do so,and the 
river between the land in dispute and the 
shore is now ripe the land formed by the 
recess of the river 4s an increment to thelands 


- Now, here $ Revenue Survey map con 


most contiguous to it and belongs to the 


owners of such land, therefore the Govern- 
ment, the only party who could have a title 
to it, have losf their title, 

Messrs. Watson and Co, are in possession 
of it, but they are wrong-doers, and the own- 
ers of the lands to which it has become an 
increment are not barred by Paes from 
asserting their title. 

That portion of the disputed laya, if any, 
whic# is contiguous to the lands held by 
Messrs, Watson and Co. under the lease 
from the Court of Wards, belonged to Messrs. 
Watson and Co. during the lease, but their 
title to it ceased when the last lease expired. 

But the evidence in the case is not suffi- 
cient to euable us to say to whom the lands 
on the north bank of the river belong 80 as 
to enable us to form a sound judgment on 
the question of fact as to what portion of the 
lands clffimed belongs to the plaintiffs as acere- 
tion. It $ therefore- ‘necessary to send the 
case back for further enquiry, 

The Judge say “Che Thakbust maps of 
“ Jote Ashai ang Riasy Futtehpore, alleged 
“to be synonymots withChuk Fattehpore, 
“ prove that Chuk Futtehpére lies north and 
“north-east of Jote Ashai, and, conse- 
“quently, it cannot be in the position 
“ claimed for it by plaintiffs.” 

The Judge does not say arho alleged Plassy 
Futtehpore | to be synonymous with Cituk 
Futtehpore, It is clear that Plassy ‘Futteh- 

B 
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If Chuk 
_Fattehpore- -and Plassy Futtehpore àre- not 
. 8ynonymous, it seems very doubtful whether 
Chuk Futtehpóre i is not on the north bauk 


„pore is not,on the banks of the river. 


-of.theriver. Therefore it will be necessary 
. bo gend the case back to the Judge to inves- 
‘tigate’ -that fact. “It also apkears to us that, 
‘the ‘true, mode of. scien and 
just conclusion. is-to order a toca) investiga- 
tion.. The person who wis sent to the spot’ 
was sent merely to make a map—not to make 
a local investigation. His map merely re- 
~ presents the place as. it was pointed-out to 
him, but it is not evidence at all-ss to the 
‘rights ‘of the parties, If he had gone with 
power to make s localinvestigatiqn under Act 
‘VIL -of 1859, the Judge N been 
: ‘able fo. treat his report as evideùce in the 
“Gage. 2 ' 
vy The” Jumma Wasil Bakeo' papers may 
bo -referred to. by the Judge when the case 
goes back” to him. The Canoongse’s Deha- 
“‘bundee spapers will also be admissible in 
- evidence and entitled to such weight as the 
Judge ° may give them. Rif they arè not 
genuine papers, they witl not, of course; 
be.admissible., It will have to be ascertain- 
ed whether they are genuine or not before. 
_they are-admitted in evidence. We say that 
‘they are admissible if they, are genuine 
documents. ` 
-~ The case is remanded to thé Judge for the 
trial-of the following issues :— 
- 1, To whom the lands to which this allu- 
vion adjeins, or is most contiguous, belong, 
` and- the shar res and interests of the several 
parties therein ; and what portions, if’ athy, of 
- the land in diepute afe annexed or .most con- 
` tiguous to lands belonging to’ the plaintiff, 
,2. Whether Chuk Futtehpore, or Mny 
s portion. -of it, is on the banks of the river. 


In trying theso issues, the Judge’s ations 
tion should be drawn to the Full Bench 
Decision ogi Court in Special Appeal No, 
1495 of dated the 26th May 1865 (3 

i Weekly Repote page 51). For the gurpose 
‘of -détérmining these issues, the dpdge is to. 
oidér:a local invedtigation. under Section 180. 
of Act VIL of 1859, and djrect the Commis- 
sioner to annex a „map to łzs, report, 

The issues, whè deter Fos by the Judge, 
will ~be returned. t$ us with his finding: there- 
on, together with the evidence, 


~ Regular’ Appeals Nos. 207, 208, and 349 
of 1864.—These.cases will be remanded in 


‚the plaintiffs, they admitted heir title. 


Regular Appeal No. 209 of. -1864.—This 
case will also be remanded for.the same pur: 
pose and subject to the same directions as 
No. 220. of 1864. In. addition’ to the first , 
issue therein fixed, the Judge - will’ try. 
when the river. first became fordable between 
the ekur and the lands.on the north side of 
the river. ` 

Regular Appeal No. 362 of 1864. —We 
think that this case should go back for. re-in- 
vestigation. The Principal- Sudder Ameen 
does not appear to have taken notice of 
the letters which, if geguine, would have 
very much coryoborated the kubooleuts. If 
Messrs. Watson and Co. held ‘as tenants of 
We 
think that the case ought to go back’ to. be 
re-investigated and determinéd on the merits: 
In considering whethers Messrs, « ‘Watson 
and Co, held under the plaintiffs, and whether 
the kubooleuts were executed; . the. Court 


‘should consider whether -the letters. produced 


by the plaintiffs are genuine or not. 

The plaintiff’s witnesses ought to have 
beer examined by the Ameen, and should be 
pited and examined upon the re-investigation. 

As Cases in Regular Appeal Nos, 220, 207, - 
208, 209, and 849 have gone to the Judge 
for re-investigation, and as this case relates 
to a portion of the same chur, it should go. to 
the Judge to be decided by him. 


The 8th June 1866, 
: ` Present © f 
The Hon’ble F. B. Kemp and W. S. TR 
` Karr, Judges. : 
Rights (in half fa fowing river). 
Case No.» 2 of 1866. 

Special Appeal from a decision passed by y 
the Judge of Rungpore, dated the 11th No- 
vember 1865, affirming a decision passed 
by the Moonsiff of Badia Khally, dated 
_ the 28th March 1865.- i 

Prosunne Coomar Tagore (Plaintiff) - 
` Appellant, 
versus 

Kishen Choytunno Roy and others (Defend 

ants) Respondents. : 

Baboos Sxeenae Doss and Kishen Dyal a 

* Roy for Appellant. `> > Sis 
Baboo Mohendro Lal Shome for 
Respondents.. i 
A person cannot claim rights under the Alluvial, Law 


like manner and for the same purpose, and | in half‘of a flowing river. 


subject to. the same directions as No. 220 
of 1864, es - f 


Pn 3 


The special. appellant ‘Was not a partý: 
to the survey proceedings, me river Nuls, , 
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leah hað been demarcated as belonging to 
the estate of the special, respondent. The 
Judge finds that this river is a flowing 
stream, aud the special appellant, who 
asserted rights of fishery,—which assertion 
would seem to prove that it was a flowing 
stream,—failed to prove them. The pleader 
for the special appellant is unable to quote 
any law or decision whereby his client is 
entitled to claim half of a flowing river. 
The appeal is dismissed with costs and 
interest. ‘ 





Tho 17th May 1866. 
Present: 


The Hon’ble J. p* Norman and G. Camp- 
bell, Judges. 


Jurisdiction—Erroneous valuation of 
suit. 


Case No. 402 of 1865. 


Regular Appeal from a decision passed by 
Mr. James Reily, Principal SuddeX 
Ameen of East Burdwan, dated the 23rd 
June 1865. 


Kally Churn Roy and others (Defendants) 
Appellants, 


versus 


Jeetoo Soonduree Dossee and others 
(Plaintiffs) Respondents. 


Baboos Bama Churn Banerjee and Obhoy 
Churn Bose for Appellant. ş 


Baboo Umbika Churn Ranerjee for 
Respowdent. 

Plaintiff estimated his suit at less than 5,000 Rupees, 
but the items, if added up correctly, would have 
amounted to more than 5,000 Rupees. Defendant did 
not contest the correctness of the addition, and appealed 
to the Judge, who remanded the case to the Principal 
Sudder Ameen from whose decision the present appeal 
is made. Hep that the Judge’s decision, however 
erroneous, was not a nullity, bit operative until set aside 
either by him or by a Court of Appeal, and that the 
plaintiff had a right to treat the decision of the Princi- 
pal Sudder Ameen on the remand asa valid judgment. 

E oa # * * * * 

TEHE respondent took a preliminary ob-. 
jection to the hearing of this appeal, that a 
former appeal to the ie We ae which a 
remand order was passed, wis without juris- 
diction. 

The fact appears to have been that the 
plaintiff had estimated the suit at less than 
5,000 Rupees ; but the items, if added up 
correctly, would have amounted to more 
than 5,000 Rupees. The defendant did not 
contest the-correctness of the addition and 


appealed to tlłe Judge. Upon this apparent 


jurisdiction the Judge proceeded, and re- 
manded the case to the Principal Sudder 
Ameen from whose decision the present 
appeal is made. 

We think that the plaintiff has a right to 
call upon us y treat the decision of the 
Principal Sud@er Ameen on the remand as 
a valid judgrfent. We need not express 
any opinion as to whether the plaintiff might 
not have abandoned some of the items so as 
to give the Judge jurisdiction, or whether 
the former decree may be considered as 
abandonéd and set aside by the consent of 
both parties. We have no doubt but that 
when the gase came before him on , the 
second casion, the Principal Sudder 
Ameen had a right to try it and power to 
pronounée a valid judgment. And from 
that judgment the present appeal is properly 
presented. Again, if the defendant meant 
to object’ that the judgment of the Judge 
in remanding the case was wrong ahd with- 
out jurisdiction, he should have presented a 
special appeal to tlfis Court.’ The judgment 
of the Judge, however erroneous, is not a 
nullity, but operative until it is set aside 
either by him or a Court of Appeal. 

There is absolutely nothing in this point. 

e 


The 28th May 1866. 


Present: 
The Hon’ble J. P. Norman and G. Pompbelt, 
ê Judges. 


Possession of land by single share- 
holder (with consent of all parties), 


Case No. 2907 of 1865. 

Special Appeal from a decision passed by 
Mr. H. R. Madocks, Judge of Bhaugul- 
pore, dated the Tth August 1865, reversing 
a decision passed by the Principal Sudder 
Ameen of that District, dated the 23rd 
Decewber 1861. 

Chowdhry Nil Kant Pershad Singh (Plaint- 

_ iff) Appellant, . 
Nversus 
Ahlad Singh ar others (Defendants) 
Respondent 

Mr. C. Gregory, Moonshee Ameer Ali, and 
Baboos Dwarkanauth Mitter and Unnoda 
Perskad Banerjee for Appellant. 

Baboos Anund Gopal 'Paleet, Kishen 
Succa Mookerjee, and Kalee Prosunno 
Duti for Respondents. 


A suit for possession of land will not lie against a 
single shareholder for a particular portion of-a joint 
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estate held Separately. indet an exi:ting arrangement 
acquiesed in by the plaintiffs and agreed to by the other 
¢o-sharers ; nor can the plaintiffs let to a tenant the 
property, i in tlie lawful possession of such shareholder, 


- On-the 24th January 1857,-the plaintiff, 
Ram’ Pershad Singh, ‘for pimself, and as 
guardian of Chowdhry Ni mn Pershad 
Singh ond others, instituted a suit against 
Ahlad Singh for the rents of 14 Dams of 
two villagés called respectively Dheera and 
Mothoorapore,. being poftions of Pergunnah 
Bisthazaree, 14 Dams whereof were leased 
to. the: defendant, the kubooleut being dated 
the 24th October 1852. 

Ahblad Singh defended ‘the action, claiming 
to keep back. the rents for eern and 
Mothoorapore, of which he said he Sever had 
possession... 

One Deg Narain’ Singh intervened, alleg- 
ing that tha ‘suit against Ahlad ‘Singh for 
-the rents of these two villages was collusive ; 
that he, himself was in possession of 12 
annas of" Mothoorapore and the entire 16 
annas of Dheera ; and thatgtlie plaintiff had no 
interest in these ‘mouzahs, He was admitted 
as a defendant. 

After.several remands, the case came be- 
fore Mr. Richardson, the Judge of Bhaugul- 
pore, ou the 28rd December 1861. 


Mr. Richardson found that fhe plaintiff’s | 


ancestor Dowlut purchased from Mahomed 
Khan and Ahmed Khan a share, 14 Dams, 
in Pergunnah Bist Hazaree ; that he was put 
in possession ; that he granted a lease of 14 
Dams in ,13 villages to Ahlad Singh for 
, the years between 1260 and 1264; that the 
defendant, Deg Narain, alleged himself to 
have rights in Dheera and Mothoorapore, 
but that these rights in no way affected Rim 
Pershad’s. rights to 14 Dams, He says the 
. decree of ‘the. Principal Sudder Ameen in 
1858 shews that plaintiff had a right in 
Dheera; and thinking plaintifi’s right clearly 
established, he. inferred, contrary to the al- 
. legations both of Deg Narain and Ahlad 
Singh, that Ahlad Singh had posseayon. 

On- "appeal, this Court thougbt that the 
. Judgo had taken it for granted, without suffi- 
cient enquiry, that the plaintiff's 14 Dams 
were distinct from the defendaut’s 12 annas 
in Mothooraporéy and to Dheera, that 
_the decree of the’Principal Sudder Ameen in 
. 1858 might show that the plaintiff had 14 
Dams in „the entire Pergunnah, but not of 
‚what that 14 Dams consisted. 

This Court directed that an issue should 
be tried whether the whole interest which 
3 the plaintiff's, predecessors in estate may have 
had in these two mouzahs, had not passed 
“out of: them by deeds of sale, compromise, 


or otherwise, piior to the date of. thé pottah 
to Ahlad Singh. , 
The case has been tried on. the remand by 


the present Judge of Bhaughulpore, Mr. 


Madocks. 

‘He says, “ The documentary evidence 
seems to me fully to establish the fact that the 
interest which Ahmed Khan. and Mahomed 
Khan may once have had in -the estate had 
passed out of them previous to. the date of 
the plaintiffs lease to the.edefendant Ahlad 


Singh” (viz. the 25th October 1852). “ What 


I gather from the documents and decision is 
that, under the provisions of a Solehnamah, 
dated 7th February 1823, and Safeenamah, 
14th November 1830, &c., Khajah  Rassool 
Khan and Mussamut Newaz Bibee had pos- 


session of Dheera and Motkoorapore till the. 


sule in execution of decree in July 1845, 
when 12 annas of Mothoorapore and- the 


whole of Dheera passed out of their hands, 


as per decree of the 11th July 1851, and 
come into the possession of Babooram, from 
whom Deg Narain purchased; and that 
Ahmed Khan’s and Mahomed Khan’s in- 
terest in those estates passed away by the 
decision of the 13th December 1820, under 
the compromise dated the 7th of December 
1823.” -He ndds : “ I am not prepared to say 
that they had no legal title subsequently to 
a share of these estates, but merely state 
that these documents, coupled with other 


proofs, shew that the interest which they ” 
‘once may have had passed out of them by 


the deeds of compromise.” Under these 
circuMstances, he dismissed the suit as 
against Deg Narain. - 

The plaintiff appħled specially. The 
first objection is that the Judge has miscon- 
strued the deeds of compromise of 1823 and 
1830, inasmuch as neither Unur Khan nor 
his sons Ahmed Khan and Mahomed Khan 
were parties to them, and that Ahmed Khan 
and Mahomed Khan were declared by the 
decree of 1828 not to be bound by the com- 
promise in 1823, 

The question on the remand appgars to 
us to have been properly tried, and the deci- 
sion to be a very sensible and satisfactory 
one. It may well be that, after obtaining 
the decrees in #828 as a matter of fact, the 
plaintiff's predecessors in estate fell in with, 
and adopted the arrangement for holding, 
the shares separately which had been enter- 
ed into by the other proprietors in 1823. 


Assuming that the Judge uses an ipag 
curate expression in one passage of his judg- 
ment, when he says that ‘the Interest which 
Ahmed Khan once had passell out of them 


iad 
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and that if did not confer on his descendants or represen- 
tatives an hereditary, transfersble, and permanent 
tenure ata fixed rate. HELD also that the clearest and 
most precise definition, such as istemraree and mourosee 
with the addition of nuslun bå nuslen (from generation to 
generation) would be necessary to support the appeal. 

General question of Ghatwalee tenures pressed on the 
Court, but not touched on in this decision. 

Tuts is a suit for resumption of a Ghat- 
walee tenure of very considerable extent, 
comprising no less than 64 mouzahs, brought 
on the allegation that Joymungul Singh, to 
whom the said tenure is granted by a sun- 
nud of the Rajah dated the 30th of March 
1801, died on the lst of November 1803 ; 
and that the tenure reyerted to the zemin- 
dar. The plaint and written statement 
also stated that the duties of Police service, 
on performance of which the tenure was 
held, had now censed to be necessary, owing 
to an arrangement made between the ze- 
mindar and the Government; that there 
being no further necessity for the services 
of the Ghatwal, the tenure itself must lapse. 

The defendant, besides limitation and 
other points, pleaded that she was not bound 
by any settlement between the zeminday 
and the Government, and that the Ghat- 
walee tenure was an ancient tenure of which 
she could not be dispossessed. In appeal, it 
is added that the occupant is quite ready to 
perform the duties at any time required of 
Ghatwals. 

The Principal Sudder Ameen went fairly 
into the merits of the case, and gave a de- 
cree in favor of the plaintiff, holding that 
there was no longer any service left for the 
Ghatwal to perform, and that, in thé deed 
of March 1801, there was no mention of the 
sunnud being Istemrafeeor Mourosee.. 

In appeal, the appellant’s pleader at 
first wholly relied on an elaborate judg- 
ment of a Divisional Bench of our Court, 
passed by Justices Trevor and Campbell, 
on the 17th June last (Weekly Reporter, 
Vol. IIT, p. 84), as ruling that Ghatwals 
hold a perpetual hereditary tenure at a 
‘fixed jumma payable in money and service, 
and thsi they cannot be evicted except for 
misconduct. We have carefully considered 
that judgment, as well as the arguments for 
and against the view taken by our learned 
colleagues as to the rigkts of Ghatwals. 
Those arguments have been pressed on us 
by Mr. Doyne and Mr. Paul for the zemin- 
dar, and by Baboo Chunder Madhub Ghose 
for the Ghatwal ; but we find it is not neces- 
sapy that we should gecide this case on any 
‘general view of the position, duties, and pri- 
vileges of Glratwals. The present suit.ought,- 
in our opinjou, to be decided wholly by a: 


reference to the sunnud of 1801, and to 
previous suit in which the rights of the pri 
decessor of the defendant were successfull 
impugned by the same zemindar. 

In that case, which was decided by th 
late Sudder Cofrt on the 11th of Decembe 
1857, Rajah Yeelanund sued Jugomohur 
who was the father of Joymungul lately di 
ceased, for resumption of his Ghatwale 
tenure ; and the Cougt ruled that, although tl 
defendant’s ancestors had been in possessic 
since 1185, yet they were not entitled 
“hold the lands at a fixed jumma, or tor 
tain posSession of them after they had cease 
to performøthe duties for which those lan: 
were hac to them.” The Court al: 
laid it down that the position of Ghatwa 
was very different from that of the Moku 
ureedars referred to in ‘Regulation VIII 
1798, or from that of dependant talookda 
of Sectiort 51 of the same Law. The Cou 
concluded by saying that, whether the Gha 
wals had held possession from 1185 or fro 
some date later, t antecedent to the D 
cennial Settlement, their right to hold tl 
lands must be considered to cease whi 
their services were dispensed with. 

We find, further, that an application f 
review of the above decision was reject: 
on the 4th of September 1858 (page 147) 
in which the Court said that the distincti: 
between the tenures of a Ghatwal and ol 
Mokurureedar had been fully discussed, ai 
that the Court had pointed out how, when t 
necessity for service ceased, thg zemind 
migtft dismiss the servant and resume the lar 

It is clear to us from the above that t 
rights of the Ghatwals whom the defenda 
now admittedly represents, were held by t 
highest Court of Appeal to have ceased a 
determined, and that the present position 
the defendant must be ascertained by refi 
ence to the subsequent sunnud of 38C 
March 1801, which the Rajah granted of | 
own free will by way of settlement, wh 
he w bout to take out execution of t 
decree which he had gained. _ 

Now, a careful perusal of this sunn 
satisfies us that ivás personal to the grant 
and that it can “Sy no means be taken 
confer on his descendants Yor representati' 
an hereditary, transferable, and permane 
tenure at a fixed rate. The sunnud certa 
ly contains the usual specification of { 
duties to be performed in the prevention 
theft and robbery, and the usual exbortati 
of vigilance and fidelity in the discharge 
such duties. But the rent required was 
increase from the former amount of Rs. 1,3 
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to.Rs. 3, 000 a year, “and there is a proviso 
in the deed that the Ghatwal may _be 
discharged if he refuse to perform service, 
and that another may be appointed in his’ 
place. Thé sunnud does also, we admit, 
refer to the tenure a8 for ally (È e. before 
the suit alluded to) standing " thie name of 
Joymungul Singh, but it ngwhere re-confers 
the grant on the old tenure. No such éx- 
pressions as Istemraree eor Mouroseé occur 
in- the document as they did in that of Sep- 
tember 1777. . The rent is simply , cee 
to be, Mookurur wa mushukhas, ‘i: e. set- 
tled and fixed, from. the year 1269. The 
appellant lays stress on the word that the 
tenure, was restored to JoymungulX* accord- 
ing to the custom which prevails before,” 

as implying that gJoymungul Singh was re- 
instated in his tenure with all the pr ivileges 
which he had enjoyed previous to the suit 
which terminated against him. But we can 
only take’ these words as referring to the 
kind of service to be pgr formed, and we 
feel quite justified in saying that, in a fresh 
deed of this kind, we should require, not 
general language. which may’ be iuterpreteď 
one way or another according to the wishes 
of either party, but the clearest and most 


precise definition, such as Iseemraree and | 


Mourosee, with the addition of Nusluz ba 
Nuslun, before we could admit that a sunnud 
granted by a zemiùdar who had been suc- 
cessful jn litigation ‘enhancing the jumma 
considerably, could. be other’ than personal 
to the graktee, or must not be liable to Japso 
either by failure of service or by the death 
of the grantee. 
tinction between such a grant and an ‘ordi- 
nary Jaghir which would certainly lapse by 
the death of the Jaghirdar. 

We cannot admit that the effect of this 
sunnud is to avoid and annul the decree 
of the late Sudder_ ‘Court, and to replace the 
Ghatwal in the: position in' which he stood 
prior to the litigation, whatever t t posi- 
tion might be. The old rightsymist, we 
think, be wholly effuced thereby, and the par~ 
ties commence on a new foofing 

Holding these ‘views, ota pense 
sary to express opiuwfon ‘on the genera 
a srigensded Dr Ghatwalee tenures by 
our learned colleagues in the judgment 
already alluded to, or to enter into any 
consideration of the ‘condition of Ghatwals 
in Khurruckpore. compared with Ghat- 
wals in Beerbhoom, or of the effect of the 
late ` arrangement ‘made by the zemindar 
with the Government, or of the position of 
Ghatwals from whom Police ‘service may 





In faet, we can see no dis- | 
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be no. longer’ required. Many of these 
points are, no doubt, of the highest import- 
ance, and they have been urged: on us with 
much ability’ in the present appeal. But 
they do not influence our judgment in any 
way; because, for the reasons detailed above,’ 
we treat this tenure on the footing on 
which it was left by the decision of 1857 
and by the fresh sunnud of 1801. 3 

The decision of the Principal Sudder 
Ameen is affirmed, and the appêal i is dismissod 
with costs, ~ è: z 


- a 
ren * . ` T 
° we" 3 


The 6th June 1666. 


Present : :7 
ae 


The Hon’ble F. B. Kemp aud L S. Tasso, 
Judges. s 


Ghatwalee Lands (Resumption of). . 
Case No. 275 of 1865. 


Regular Appeal from a decision passed 

f by Baboo Nurottum Mullick, Principal 
Sudder Ameen of Bhaugulpore, dated 
the Sth July 1865. 


Rajah Neelanund Singh and others (Plaint- 
iffs) Appellants, 


versus 
Sunwin Singh (Defendant) Ruspondens 


Messrs. R. V. Doyne md G. C. Paul, and 
Moonshee Ameer Ali and Baboo Unnoda 
Perghad Banerjee for Appellants. 


Mr. ' Montriou : and Baboo Chunder Madhub 
Ghose for Respondent, 


In the absence of express words to the contrary, 
Ghatwalee Jands held under a lease which neither con- 
firms nor recognises the pre-existing status of the 
Ghatwals, nor confers on them any right other than 
that ‘of holding the Jands at a fixed rate as long as 
as Ghatwal service is required from them,'are resum- 
able by the zemindar when that service is no longer 
ging Bese 

' Kemp, J.—Tm1s is one of a number of 
suits, brought by the plaintiff, the zemindar 
of Pergunnah Kurukpore, Zillah Bhaugul- 
pore, for possession of'a tenure hitherto in 
the occupation of the defendant. Mesne pro- 
fits are claimed for the year 1271 Fuslee, 
‘with further pr@its to’ date of possession, 
The suit is Valued at Rupees 60,000. The 
co-plaintiff, Mrs. Sandys, has obtained a kut-. 
kina-lease of the property in dispute from 
the zemindar, plaintiff. The plaintiffs allege 
that ‘the lands i in dispute were held by the 
defeidant and his predecessors in lieu’ of 
wages, subject to the performaace,of certain 
Police or” Ghatwal services, hpt that the 
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Appointnient, suspension, -and dismissal of the 
Ghatwals were exclusively vested in the 
zemindar ;. that, as the zemindar had come 
to an arrangement with the Government on 
the 9th of November 1863, whereby, for-a 
payment of Rupees 10,000 per annum in 
addition to the Sudder Jumma hitherto 
payable by him, he was relieved of all Police 
services which he was bound to render 
through the subordinate Ghatwals, the 
services of the latter being no longer re- 
quired, the tenuges held by them in lien of 
wages had lapsed, and the, zemindar was 
entitled to take possegsion 3 that, on at- 
tempting to da so through the co-plaintiff, 
the kutkinadar, he was opposed by the de- 
_ fendant. Hence this suit. 

The defendant, after raising various issues 
iu bar which have not been pressed upon 
the Court, answers that, prior to the per- 
petual settlement, the lands in dispute were 

‘in the possession of their ancestors, who 
reclaimed the lands from waste ; that, in 
1777 A. D., a Mokururee Istemraree pottah 
was granted to the ancestors of the defend, 
ant by the officers of Government ata jum- 
ma of Rupees 21; that the holding of the 
defendant is not solely dependent upon the 
performance of Police services, but comes 
under the description of the Talooks men- 
tioned in Section 4 Regulation VIII of 
1793. 

The defendant proceeds ‘to state that the 
plaintiff on a former occasion obtained a 
decree in the Zillah Court for resumption 
and possession of the property in diapute ; 
that, on the defendant appealing to the late 
Sudder Court, a commtomise was made_ by 
which the defendant agreed to pay an en- 
hanced rent, the plaintiff confirming the 
right and possession of the defendant by 
grant, dated the 21st June 1853, 

The Principal Sudder Ameen of Zillah 
Bhaugulpore, Baboo Nurotium Mullick, held 
that this suit and thirty-one others brought 
by the same plaintiffs were governed by the 
decisign of this Court dated the 21st June 
1864. The suit was dismissed. 

In appeal, the main points urged are— 

First.—That the decision of this Court 
dated’ 21st June 1864 dod& notsgovern this 
case, i 7 

Second.—That a fresh pottah was granted 
to the defendant on the 21st June 1853, 
after a compromise come to between the 
parties subsequent to, litigation ia which the | 
“plaintiff had been successful in -obtuining a 
decree far the resumption and possession 
of defendants tenure ; and that, therefore, this 
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suit bears no resemblance to the casa cite 
by the Principal Sudder Ameen. 

Third. —That, as the power of appointin: 
suspending, and dismissing the Ghatwals ws 
vested in the plaintif}—the necessity fi 
Police services gf the part of the defendant n 
longer existingf owing to the arrangemet 
made by the plaintiff with the Government,- 
the tenure hitherto held by the defendar 
in lieu of wages lapsed and was liable to ri 
sumption. ; 

The first point we have to consider i: 
whether* this case and others ofa simile 
character which are before us in appeal a 
governed by the decision of Justices Trevo 
and Campell, dated the 17th June 186: 
in the suit noted in the margin.* We ar 
clearly of opinio 
that this case an 
others of a simila 
character are no 
governed «by tha 
decision. In tha 
case, the appellafts, the Ghatwals, filed , 
sunnud, dated 17th September 1777 A. D. 
granted to them by Captain Brown. Th 
learned Judges were of opinion that this sun 
nud which described the tenure held by thi 
defendants iq that suit as a “ Mokurure: 
Istemraree” holding or perpetual holdin; 
at a fixed jumma, was “ the confirmation o 
an existing tenure rather than the creatio; 
ofa new one ; ” that the use of (he word “Is 
temraree” or “perpetual” in Captain Brown’. 
Sunnud of 1777 was strong eenia tha 
at thħt time, according to the belief and usagi 
of the country, the tenure was of a perpetun 
heyeditary character which would not be 
liable to forfeiture even were the service: 
as Ghatwal no longer required, and that 
except for misconduct, the defendants in thai 
case could not be evicted. 

In the present case, no original sunnué 
granted by Captain Brown has been filed, 
The title of the defendant was created by 
the polah dated 21st June 1853, in which 
the terms “ MokurureeIs temraree,” which the 
learned Judges jn the ease cited have con. 
strued to mean perpetual holding at a fixed 
jumma, do not ogur. It is thorefore un. 
necessary that we should Kere state whether 
we do or do not concur in the interpretation 
put upon those words by the learned Judges 
who decided the case already cited. This 
case must be decided solely with reference 
to the pottah of the “2ist June 1853, 
whereby the former rights and status of 
the defendant, whatever they may have been, 
became extinct, It is clear that the defend- 


* No. 299 of 1864. Mono- 
runjun Singh and others, 
Defendants, Appellants, versus 
Rajah Léelanund Singh and 
ethers, Plaintiffs, Respond. 
ents, 
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ant in this suit cannot be relegated to his 
former status. He ‘has taken up an entirely 
new position, and must stand or fall by the 
terms of the pottah of the 2ist June 1853. 

What title, then, does this pottah in its 
terms create ? An heredit&ry indefeasible 
title ? a grant for life? An& here we may 
remark that, in the case before ls, the grantee 
of the pottah is alive. Ori8itea mere grant 
of land, to be held at a, stipulated jumma, 
in lieu of wages for the performance of 
certain Police duties, resumable when those 
duties are no longer required ? d 
’ The pottah or grant is in the form of an 
Amulnamah addressed to the tyots of the 
estate. The plaintiff, the zemi\dar, was 
under an obligation to the Government to 
keep up a certain number of Ghatwals for 
the purpose of guarding the Ghats or passes 
generally, and for the prevention of robberies 
and other heinous offences. When ‘the con- 
tract of °1853 was entered into between 
the parties to this suit, the plaintiff, the 
zemindar, was still undd that obligation 
to Government, and that obligation only 
ceased in 1863. Tbezemindar, being unable 
himself to perform the duty of a Ghatwal, 
and haying more land than money at his 
disposal, granted to the defengant certain 
lands to be held by him at a stipulated 
jumma, and subject to the performance of 
certain Police duties which are enumerated 
in the pottah. The obligations to which 
the granfee was subject are also specified, 
the grantą’ reserving to himself the power 
of suspension and dismissal. è 

There is nə recital ofa former or older 
grant in the pottah before us, and therejs 
nothing in the terms thereof which, directly 
or by implication,.can be held as creating an 
hereditary, or perpetual tenure. It was 
purely :a service tenure, dependant for its 
existence on the will of the zemindar ; and 
we have not been shewn that in the 
lupse of time its original character hag been 
changed. N 

The words upon which the defendant lays 
stress are “ Mokururee oshakhus,” or 
“fixed stipulated.” ‘These words clearly 
apply to the fixity of thégrent payable, and 
not to the duratio of the grant. 

The contract was clearly one for service, 
lands were given in lieu of wages, the jum- 
ma was fixed and was payable as long as 
service was rendered ; and, in the absence 
of distinct words*'to the contrary, the em- 
ployer, the zemindar, is, we think, at liberty 
to determine the tenure, the services of the 
employé no longer being required. 


It is material to observe that the basis 

of the contract in the ‘present instance was 
the obligation the zemindar was under to 
the Government to keep up a Police force ; 
that obligation which was co-extensive with 
the obligation of the defendant, ceased in 
1853 ; and as the defendant no longer per- 
forms services, nor can, under the altered 
state of things, services be required from 
him, his holding under the pottah is liable 
to be determined, and the zemindar is entitled 
to resume and take possessipn of the lands 
hitherto held by. the defendant. — 

With reference to the claim for wasilat 

for the year 1271 Fuslee, we observe that 
no notice to quit of a date prior to the 
institution of this suit has been shewn. This 
suit is the notice, and,» from the date of 
the institution of this suit, the defendant 
will be liable for mesne profits, to be ascer- 
tained in execution and after due local 
enquiry. The decision of the Principal 
Sudder Ameen is reversed, and this appeal 
decreed with costs of both Courts, except on 
the item of mesne profits which has been 
‘disallowed, bearing interest payable by the 
respondent. This decision governs Appeals 
Nos. 276, 277, and 836, which are also decreed 
with costs and interest. 

Jackson, J.—I entirely concur in the judg- 
ment delivered by my brother Kemp. 

It must be borne in mind that the defend- 
ants have not set up any case of hardship, 
such as the expenditure of capital and labor 
in improving the lands under any implied. 
assurasce from the zemindar that the tenure 
was perpetual. Their case was simply this : 
“ We are ancient Ghatwals, whose title has 
“ been confirmed by a recent grant from 
“ the zemiudar ; our right to hold the land 
“ig quite irrespective of any engagements 
“ between the zemindar and the Government ; 
“and whether the zemindar’s obligation 
“to perform Ghatwal duty subsists or not, 
“we are rendy to continue the antiquated 
“ service, and we cannot be dispossessed.” 

This is a contention which the Couyt can- 
not affirm. The defendants hold under a 
lease ; that lease, in our opinion, neither con- 
firms nor recognises the pre-existing stutus 
of the Ghatwals, Mor does it confer on the 
defendants ány right other than that of 
holding the land at a fixed rate, as long as 
Ghatwal service was required from them, 

It may be objected that our judgment pro- 
ceeds upon a ground too narrow, and that 
we avoid any decision hpon the broad ques- 
tion as to the origin, history, and character 
of Ghatwalee tenures. That is a criticism, 
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“which I shall’ wept with: a gnt gel of | Act XIV of 1859, although his title as adopted son 
= satisfaction. ee + pa . ay be disputed and has not been finally established. 


There are, of coniise, oceasions on teil | | Tae appellant i in this éase is the unsuc- 
it is necessary tô go “deeply: into historical | cessful plaintiff in' the Court below. The 
discussions of this- ‘Kind. But’ where the jobject of the guit is to-sét aside certain 
relations between parties; which ‘give rise to | alienations of e broperties belonging to the 
litigation, nre defined by written ‘documents, estate of the“ appellant’s adoptive father, 
_I think if the duty of the Court to rest its | which. aliénatiops were’ made: improperly 
decision on the construction ‘of those’ docu- and without any justifying necessity, as 

- “ments; the appellant alleges, by his. adoptive mo- 
- ther'Soondur Koomaree, during his minority. 

The only issues: raised io which’ we need 
now refer, were- two, viz. —/iist, Whether 
the suié was not barred by limitation under 
Act -XIV of 1859; and second, Whether 
the’ aliendtions by ‘Soondur- ‘Koomaree were 
not properly nade and legally binding upon 
the appellant. 

The Lower’ Court has found for the appel- 
lant òn the first issue and against him on 
the second. From the judgment of the 
.| lower Court on the second issue the 
appellant appealsg and he’ is met by the, 
respondent, who agdin contends that the 
suit is barred by limitation and prays that 
the decision of the lower Court on- that 
issue may be reversed. i fi 


We are of opinion that the suit is barréd 
by lapse of fime, and that the decision , of 
the lower.Court on the first issue “was 
wrong and ought to be reversed. It*.is 
admitted that the alienations which it is Now 
sought to set asidé were made . much- mora 
‘than twelve years ago (the deeds bear ‘date 
in #254 and 1255). It is alsd admitted 
that the appellant did not institute this! suit 
within three years of bis attaining his ma- 
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_ Tifo 7th Jute 1866. , 
So Present: : 


The Hon’ ble W.S Botn kati and : 
UA. G. Macphersoa, elie 


Limitation—See. 1 Act RIV of 1859 
~ 
—Disability. | cur Ne 


Case No. 7 of 1866. 


an 


Pegula; P fiain a decision paii y 
, the Principal Sudder- Ameen. of Beer- 
` `bhoom, dated the. 18th September 1865, 


a Muddun Motrun Tewates (Pinin tt) 


paoa py A lant; . 
Eea Un tne en jority. But it-is contended ` that this suit 
. i, te ei is within time,.and is not barred, because, 
x versus a haha ag, 


when the appellant attained, his’ majority 
and for some time afterwards, certain suits 
were pending in which the appellant’s title 
as adoptive son was disputed, and ‘because 
f the present suit was brought within three 
NN A yearsyifter the termination of those. other 
' air: JR F. Doyrie and Rabo Hem Chusider’ suits. whieh ended in a final declaration of 

‘ | the appellant’s title as adoptive son. It is 
{argued that tity appellant, so lop ng as his 
adoption, was disguted, was underja “ legal 
| disability” withih the xfeaning of Section 
11 of Act XIV of 1859, and; therefore, that 
a suit instituted less than three years after 
‘the adoption was finally declared to be 
good, was within time. The lower Court 
apparently held that the ‘appellant was , not 
competent to sue, until the validity of his 
adoption was finally establishéd, and held 
Tegal “ disability” > within the meaning of Section 1! | that the peri iod of limitation must be com- 


e : ton fF 






` Nund Kishor Doss: Mol 


(Defendant) - 
s Respondontis hae 





7 Bante jee for Appellant, 


a 


Baboos Kishen Kisktre Ghose and ` 
| Jugodanund Mookerjee for Respondent. 


+ 


Suit laid at Rs, 14,500. 


re adopted s en, after i attains majority, is under no 
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puted torun from that date. I 
we.do not: concur. . As soon as the appellant 
attained his full age, he was perfectly compe- 
tent to-sue, and ceased to be under any legal 
disability whatever. It may be that it would 
have been more convenient foNhim to wait till 
his title was established beyond all question : 
but his title not having been findlly established 
put him under no disability ; for. if he had sued 
and had ‘been able to prove his title as adoptive 
son,’ he would have been entitled to a decree 
in his favor quite, irrespective of the other 
guits. It is argued -that there may bè “legal 
disability” within the meaning of Seétion 11 
of Act, XIV of 1859 besides the Wisabilities 
mentioned in Section 12. . In ou& opinion, 
however, married women (in cases to’ be 
decided by English Law), minors, idiots, 
and lunatics,-are the only persons. who can 
-ever be said to be- under a legal disability 
within ` thé meaning. of Section 11.° Be that 
as:it may, there clearly was no disability 
on the part of the appellant from the time 
he attained his majority.” Our opinion on 


this point.is in accordance with that recently - 


expressed-by another Division Court in a 
case in which also the appellant now be- 


fore us -was the plaintiff (Kishen Mohun. 


Koondoo versus Muddun Mohan Tewaree, 
Weekly Réporter, page 82, Volume V). -We 
think, therefore, that the. decision of the 
lower Court on the‘first issue ought to be 
reversed, and that the suit-of the appellant 
ought to.be dismissed, as barred by the pro- 
-visions of Act XIV of 1859, Section 11; 


But, irrespective of this point of law, we 


are not. prepared. to differ. from the lower 
Court on its finding as‘to the alienatidns 
having been madè by Sodndur Koomaree 
under circumstances which justified them. 
Thé-evidence is not very full or satisfac- 
tory, but it ‘could scarcely be expectéd to 
be so, considering the length of time which 
-has elapsed, and considering that the prin- 
cipal, parties to the transactions ate now 
‘dead. But it appears from the dedds them- 
selves, as well as from the evidence of the 
witnesses, that the loanss‘were raised in 
order ‘to pay off, and wer in fact applied 
in paying off, Gofernment revenue. It is 
true it is not clearly shown how the neces- 
sity. for those loans arose, or why Soondur 
Koomaree should not have been able to. pay 
the revenue without the loans. But Soon- 
dur.Koomaree was for many years engaged in 
an intricate and expensive litigation for the 
purpose of maintaining the rights of herself 
aud of:her adoptive son, the present -appel- 
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n this view -lant, as representing her, deceased’ husband. 


‘| That litigation did not cease even when 


the Privy Council” give judgment in her -` 


, favor ; and if may- very well be that, iw - 
| consequence of these proceedings, the estate 
4 became embarrassed, and that the -ldans 
‘made may have been” perfectly: bond fide 
‘and essential in order to preserve the pro: 
perty from- sale. Furthermore, the appel- 
‘lant himself seems, by a petition which -he 
filed in a case under Act XIX of 1841, after ` 
he came of sge, distinctly, and ` with his 
eyes open, to have ratified and confirmed 
the:acts of his adoptive mother. -'. ` 


Some stress has been laid*by the lower 
Court ` on ` the’ terms of the Onoomotee 
Potro, the deed. which gave Soondur Koo- 
maree the permission to adbpt a son. That 
instrunient, executed by the husband shortly 
before his death, atates that he is ‘about -to 
die childless, and that Soondur Koomaree 
will be ‘his heiress. Then ‘it- goes on tö 
give her permission to adopt, and continues : ` 
“.The gift, sale, orother disposition of -the 
‘Treal and other property, and religious 
“ acts whatever you make, it is in your power 
“todo the same: I: hayo given you per- 
“ mission.” : It has been contended’ that 
-these words gave Soondur Koomaree abso- 
lute powers over -the estate, and that she- 
could transfer or dispose of it’ at pleasure. 
But we do not read this provision in so 
extended a. sense.: we should require lan- 
guage much more express and distinet before 
we shguld be of opinion that the dying man 
intendéd to put his whole ‘estate in “the 
hands of his widow, to the prejudice and, 
it might be, totale eXclusion of the son 
whom he was, at the same: moment, direct- 
ing her to adopt. In our opinion, these 
words are merely words appointing - her 
manager of the estate ; and; except to that 
extent, we do not think that, after she.adopt-' 
eda son, she had any greater powers over ` 
the estate by reason of those words than she 
would have had without them. We there- 
fore think the-presetit case is not excepted 
from the rule which requires that one who 
deals with the manager or guardian ‘of a 
minor, must be pppared to show bona fides 
on his own fart, &nd a ‘reasonable case of 
necessity on the part òf ‘the manager or 
guardian. i j 


~ On the whole, we have no doubt that. we 
are. fully justified in dismissing this appeal ; 
and we order .that. the appellant’s , suit “bé 
dismissed, and that the appellant dọ.. pay all 
costs both in this-and in the lower Court. 

(J 
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> The 8th. June “1866. 
E ee | 
The Hon’ble J.P. Norman and G. Camp- 
` bell, Judges. 
Limitation—Pleaders’ Fees. 


Case No. 3557 of 1865. 


Special Appeal from 4 ETA passed by 
the Officiating Judge of Jessore, dated the 
12th July 1865, 
passed by the “Sudder Ameen of that 
District, dated the 28th June 1864. 


affirming a decision 


“Kashinath Roy Chowdry (Defendant) 
Appellant, 


VETSUS 


Ishur Chunder Mookerjee and others 


(Plaintiffs) Respondents. 
Baboo Motee Lall Mookerjee for Appellant. 


Baboo Bungsheedhur Sein for Respondents. 


A suit for pleaders’ Rese upon a Vakalutnamah 
-which ig in the form of a mere power of attorney 
and is not a written contract, is barred by limitation 
if not brought within 3 years. In the absence of 


` eyidence of any express agreement as to when the 


r. 


feos are to be paid, the -implici agreement must be 
taken to be for payment at the time when the case is 
decided. 


Turs is a suif for vakeels’ fees. The suit 
in which they’ were earned terminated on 
the 4th of August. 1858, The present suit 
was instituted on the 29th of March 1864, 
We.find that there has been a decision by 
this Cotirt (reported in 5 Weekly’ Reporter, 
p. l, Small Cause Court References), by 
which it was held that the limitation in a 
suit for pleaders’ fees falls under Section 9 
Act XIV of 1859. 


Vokalutnamah, and find that it isa mere 


We have examined the 


power of attorneyf, and not a written contract 
which would give a period of 6 years under 
that Section. The decision already referrod 
to shows that, in the absence of evidence of 
any express agreement as to when the fees 
are to be paid, the implied agreement must 
be taken to be for payment at the time when 
the, case is decided ; and the present suit’ 
having been instituted more than 3 years after 
the 4th August 1858, is therefore barred by 
limitation. Therefore, reversing the decree 
of the lower Court, we now dismiss the 


plaintiff's suit with cosls and interest. 


af 


we" 
iM 


RULINGS OF THE HIGH COURT UNDER ACT X OF 1859. 
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The 4th January 1866. 
Present : 


The Hon’ble €. B. Trevor and G. Campbell, 
Judges. 


Enhancement (Right of Mother of 
infant Shebait or Trustee to sue 
for)—Grant of Mokurruree Pottah 
by former Shebait. 


Cases Nos. 2778 to 2780 of 1865 under Act X 
_ of 1859. 


Special Appeals from a decision passed by 
the Judge of Jessore, dated the 18th July 
1865, affirming a decision passed by the 
Deputy Collector of that District, dated 
the 28th December 1864. 


Maharanee Shibessuree Debia, mother and |% 
guardian of Koonwar Gobindnath Roy, 
minor, (Plaintiff) Appellant, 


VETSUS 


Jumeer Biswas and others (Defendants) 
Respondents. 


Baboo Anund Chunder Ghossal for 
ase Appellant. 


s 
Mr. R. E. Twidale for Respondents. 
The mother of an infant shelgit or trustee cannot sue 
to enhance the rent of land helf under a mokurruree 
pottah granted by a former shebait whose power to grant 
such a lease is disputed. 

_ THE principal point in these cases is that 
the alleged grantor of the mokurruree pottah, 
being only & shebait or trustee, had no power 
to gfant such a lease. But be that as it 
may, it seems ‘to us that the plaintiff, as 
mother of an infant shebait, is, in no position 
.to sue to, enhance the rent. That step, in 
the face ‘of a grant by a former shebait, the 
validity of which it is intended to dispute, 
could only be taken by some person having 
an immediate legal interest $n thes proper ty 
which the mother of a trustee has'not. We 
consider that this suit cannot be considered 
a final determination of the mokurruree right 
set up by defendant, but that, on the ground 
stated by us, it shonld be dismissed. With 
these remarks we dismiss the appeal. Each 
party to pay tlæir own costs in this Court. 





The 6th January 1866. ° 
Present: 
e 


The Hon’ble H. V. Bayley and F. A. 
Glover, Sudges. 


Suit for Kubooleut—Claim by Inter- 
venor— Decree of Civil Court. 


Case No. 9727 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 
ihe Officiating Judge of Dacca, dated 
the 28th July 1865, reversing a decision 
passed by the Deputy Collector of. that 
District, dated the beat June 1865. 


‘| Raj Coomar Chowdhury and others aDhjoctars) 


v Appellants, 
VEFSUS 


Brojo KishoreeBose Gomashtah and other, 
(Plaintiffs) and others aay Re- 
spondents. 


Baboo Anund Gopal Pauleet for Appellants. 7 


Baboos Onoocool Chunder Mookerjee and 
Katee Mohun Doss for Respondents. 


In a suit for a kubooleut, the decree of a Civil Court 
adjudggng the land in question to the plaintiff, cannot 


' extinguish the right of an intervenor, not a party to the 


decree, found under Section 77 Act X of 1859. 


Tas was a suit under Section 77 of Act X 
of 1859, 


The special appellant ‘intervened in a 
case wherein the special respondent sued a 
ryot for kabooleut, on the ground that he had 
been, and was, in the receipt and enjoyment 
of the rent of the laud i in question. 


The Judge admits the receipt of rent as 
alleged, but holds thgt, as a Civil Court de> 
cree has adjudged to “the spogial respondent 
the land for which the intervenor claims 
to have received rent, the right of the in- 
tervenor under Section 77 has been extin- 
guished. 


It is urged in special appeal that, admitting 
the fact that the special respondent: Has got 
a decree for the land, the special appellant 
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was no*party to that decree, and cannot be The 6th January 1866, 
bound by it. Present: 
The special respondent also objects that in i r : 
any case the principle of Section 77 cannot The Hon'ble H. ToN and F. A. Glover, 
udges. 


apply to-the special appellant who is the 
zemindar, and not the party in immediate re- 
- ceipt of rent from the ryot. 

Section 77 relates to” any third party 

“« who has actually, -and in good’ faith, re- 

' ceived and enjoyed the rent ;” and the Lower 
-Court has found that éhe special appellant, as 
‘such third party, has received and enjoyed 
thé rent paid by the ryot in this case. This 
is a finding of fact which in special appeal 
we are bound to accept. ‘We obsérve, ‘more- 
over, that this objection wab never taken 
before at any stage of the proceadings, and it 
was never denied that the case came under 
the Section above quoted, the dispute being 
solely about the actual payment of rent to the 
intervenor. ` 

With regard to the objection taken by the 
special appellant, we think that the Judge 
was wrong. We have gone over the record, 
and’find that the intervenor raised an objec- 
tion in the Civil Court, but was not made a 
defendant, and in the execution of thåt 
Civil Court decree his rights were specially 
reserved. - 

It is true that the land for which ‘a ku- 
booleut was sought, and concerning which 
special appeliant intervened, may have been 
decred to special respondent, not only as 

- against other parties, but against this proper- 
ty; but until it is shown to have been so 
decreed,either by the Court which gave the 
decree, or by a regular suit as provided by 
Section 77, andthe plaintiffthus makes out a 
legal titley the special appellant: would, ke en- 


titled ynder Section 77 to receive and enjoy’ 


- the rent. Had the special appellant been a 
party to the Civil suit, and not a mere object- 
or who was not made a party, and had there 

. been noreservations in his favor (as there were) 
in the execution of the decree referred to, there 
would be no question regarding his liability ; 
but under the contrary state of fgets; as above 
shown, the Judgecould not, in our opinion, 
make that decree operative against special 
appellant. i rs 

The special respondgnt is not, however, 
without remedy: for, if he be so advised, he 
may sue for his alleged claim in ‘a separate 
suit against the special appellant, using the 
previous’ decree as evidence if it will’ s0 

operate. , 

» We, therefore, reverse the Judge’s order, 
and decree this appeal with costs on the 
special respoudent.- ; 


Surisdiction—Suit for possession of 
land assigned over for a term of 
years as security for a loan. Sos 

Case No. 2721-of 1865. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 28th 
June 1865, reversing a decision passed 
by the Moonsiff of that District, dated 
the 23rd September 1864. 


Khetter Mobun Paul and gthers (some of the 
Defendants) Appellants, 


versus 


‘Ram Coomar Paul (Plaintiff) and others 
(Defendants) Respondents. 


Baboo Bama Churn Banerjee for Appellants. 


Baboo Huree Narain Roy for Respondents. 


Neither Clause 6 Section 23 nor Section 25 Act X of 
1859 applies to a suit for recovery of possession, on 
expiry of assignment of land assigned over for a 
term of years as security fora loan, and as the means 
for its re-payment. Such a suit is cognizable only by 
the Civil Court. 

. THIS was 2 suit to recover possession of 
certain land on expiry of assignment, the 
plaintiff's allegation being that an arrange- 
ment was made by her husband, whereby 
the land was made over to the defendants 
{who are the special appellants before us) 
under a farming kubooleut for a term of 
years, commencing in 1255, and endingin 
1244 B. S., for the purpose of securing the 
liquidation of a debt of 42 .rupees contract- 
ed by him. Theye $s nothing to show that 
this conveyance, was not of the usual charac- 
ter, ¿& e. the mortgagees paid the rent of 
the land to the superior holder, the zemindar, 
and appropriated the surplus to liquidate the 
principal: and interest of the money lent. 
At the end of 1271 B. S., plaintiff attempt- 
ed to re-enter, but was opposed-by the 
special appellants on the ground that they 
held the land by purchase under 4 kubala 
from her deceased husband. ` 


va 


? 


The Court of first instance held thé ku- - 


booleut to be spurious, and the deed of sale 
good. * ¢ 

But.the*Judge on appeal took an opposite 
view of these documents, and found the lease 
to be genuine and the kubala false. , 

It is now urged. before us in special 
appeal :— : . 

I. That this being a suit to eject a farmer 
after the expiration of his lease, the Civil 


+ 
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. Court had no jurisdiction. Plaintiff ought 
to have sued under Clause 6 Section 23 
Act X of 1859 and ‘ 

II. ‘That the evidence if support of the 
kubala was not properly considered by the 
Judge. 

With regard to the first objection, we 
observe that Clause 6 doces not apply, that 
Clause referring to suits for recovery of 
possession, where the ejector is the party 
entitled to receive rent forthe same, on an 
ordinary lease, and not on one given by way 
of security for a loan; nor will Section 25 
of the Act, to which we have been referred 
by the special appellant’s vakeel; in the least 
assist his case, that Section expressly ex- 
cepting cases where the lease is “of the 
kind denominated theeha zur-i-peshgee or 
the like,” words which would exactly cover 
the nature of the“ transaction between the 
parties in this case, even were it to be 
conceded that they stood together in the 
relation of landlord and tenant. ~ 

But we see nothing on the record to induce 
us to place them in that relationship. The 
special respondent’s husband, being in diffi- 
culties, assigns over his jand for a term of 
years as security for a loan and as the means 
for its re-payment. The rent of this land 
is not paid to the morigagor but to the 
superior holder of the estate, and, as between 
the parties to this suit, the matter is one 
of simple debt and assignment of property 
to pay that debt, and we do not see how 
(taking the Judge’s decision as to the genu- 
ineness of the farming lease. as fiuval) the 
special appellants can in any way be made 
out to stand in the position of the special 
respondent's tyots in the manner contemplat- 
ed by Act X of 1859. e 

In tbis view, therefore, this case could not 
have been preferred in the Revenue Courts 
under Act X of 1859; and that the special 
appellants themselves did not think so, is 
proved by the fact that they never took the 
present objection at any stage of the pro- 
ceedings below. 

The second objection is clearly untenable. 
The Judge has considered all the evidence, 
and finds, to use his own words, that ‘she 
i. e. (special respondent) has proved the 
kubooleut, and that, on the œher hand re- 
spondents (now special appellapts) have 
altogether failed to prove their alleged deed 
of sale,” and full reasons are given for this 
finding. As a matter of fact, we observe 
that, under the circumstances of this case, 
proef’of the kubooleut would in itself be 
disproof of the kubala. 


a ` 


We see, therefore, no reason to interfere 
with the Judge’s decision, and dismiss this 
special appeal with costs, 


The 6th January 1866. 
Phesent : 


The Hon'ble W.” Morgan and Sumbhoo- 
nath Pugdit, Judges. 


Jurisdiction—Collector’s decision 
(Effect of)—Res §udicata—Mokur-~ 
ruree right (Establishment of)— 
Causes of action (Splitting of), 


Case No. 2092 of 1865. 

Special Appeal from a decision of Mr. 
F. J. Cockburn, Officiating Judge of 
Fureedpoor, dated 3rd May 1865, re- 
versing æ decision passed by Baboo Open- 
dro Chunder Nyarutun, Principal Sudder 
Ameen of that District, dated the 29th 
April 1864,- i 
Ooma Churn Dutt (Plaintiff) Appellant, 

VERSUS \ 
Mr. J. Beckwith (Defendant) Respondent. 


*a Baboo Hem Chunder Banerjee for 
Appellant. 


Baboos Mohinee Mohun Roy and Bhowanee 
Churn Dett for Respondent. 


The Collector’s Court is vested by Act X of 
1859 with jurisdiction to decide finaliy all questiona 
of right to receive or withhold rent, `&e., when 
aca before it in suits for rent; and the Col- 
le.tor’s decree In any such suit bars the jurisdicti 
of the Civil Court. 7 et 

Distinction between the exclusive jurisdictéon con- 
ferred on the Collectors of Land Revenue by Act X 
of 1869 and the jurisdictton conferred on them by the 
negulations. 

A. dtree of the Collector in favor of the landlord 
in a suit brought by him for enhanced rent, in which 
the tenant relied on his mokarruree right, does 
not bar a suit in t'e Civil Court by the tenant 
to establ‘sh his mokurruree r ght, unless the moku- 
rurce right is the subject cf adjudication in the 
Revenue Court. 

A claim for rent in respect of a jumma which has 
become divided into a 14 annas share anda 2 annas 
share, is progferly the subject of one suit, and shvuld 
notbe tieated fAs two distinct causes of action for 
which separate suits are maintainable, 


Tue decrees of both the Lower Courts 
are in substance thesame (that is to say in 
the defendant’s favor}y although they proceed. 
on different grounds of decision, and although 
the decree of the Lower Appellate Court is 
given in the form of a mere reversal of the 
order of dismissal passed by the Court of 
first instance. The suit was instituted to 
establish the plaintiff’s right to a mokurrareé 
tenure in the land held by him under his 
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landlord, ‘the defendant. The Principal 
‘Sudder Ameen considered that the old 
pottah, and other documents adduced in 
evidence by the, plaintiff, were not trust- 
worthy ; and that he had failed to establish 

é his mokurruree right. The Judge held that 
there had already been ðn adverse decision 
by a competent Court onthe subject of the 
right claimed by the plaintiff; and that the 
matter having been thefeby adjudicated, it 
could not again be cglled in question by suit 
in any Civil Court. ` 

This special appeal'is by the plaintiff, who 
contends that the Judge has given undue 
effect to.a decree in favor of the landlord 
made by the Collector ina swit between the 

same parties to recover rent ynder Act X 
of 1859, wherein the now plaintiff, being the 
defendant, unsuccessfully relied upon his 

` alleged mokurruree right. It is urged on 
behalf of the special appellant that the 

Revenue Court’s decree was conclusive only 
of tle cause of action there’ heard and 
determined ; and that, although the decree is 
a.bar to all further tlittgation in respect of 
the rent then sued for, it does not affect the 
jurisdiction of the Civil Courts in sucli & 
suit as the present one which is instituted 
for the establishment of the plaintifi’s right 
to hold the land permanently ata fixed rate 
of rent. 

‘We find from the judgment of the Lower 
Appellate Court that two suits for rent were 
brought in the Collector’s Court, each for a 
sum*below 100 rupees, in each of which the 
landlord obtained an ex parte judgment 
which*was afterwards rescinded: afd that 
both suits were finally heard and determined 
in the landlord’s favor. We shall have ocea- 
sion, hereafter, to refer more particularly to 
thosesuits,in both of which arrears of rent were 
claimed to be due fromthe ryot on account of 
land alleged to be held by him at a variable rate 
of rent. ‘The ryot’s allegation was that he 
was not liable for the amount claimed, and 
that he held the land at a fixed rate of rent 
(specified by him) lower that the rate 
stated by the plaintiff ; and he delied on the 
mokurruree pottah and other documentary 
evidence which has beea again adduced by 
him in the present sujt. The Deputy Col- 
letor discredit$d this evidence, and gave the 
landlord a decree for the sum sued for. The 
Collector on appeal affirmed this decree, 
adding at the conclusion of his judgment 
this remark, “if the appellant can prove the 
< genuineness of the pottah filed by him, he 
* can.bring a Civil suit for the protection of 
his rights,” 
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If we assume, notwithstanding the words 
just quoted, that the Collector “sufficiently 
adjudicated on the subject of the mokurruree - 
right claimed by the ryot for the purposes of 
the suit then pending, the question for our 
decision is whether the Collector’s decree in 
the suit for rent is, as the Judge holds, a bar 
to the maintenance of the present suit to 
establish the mokurruree right. The former 
suit was between the same parties ; and if the 
same matter was in question, and was ad- 
judged by a competent tribunal, it cannot 
now be re-agitated. o > 

The jurisdiction conferred on the Collect- 
ors of Land Reyenue by Act X of 1859. 
differs in-many importanteespects from the 
summary jurisdiction which they previously , 
had under the Regulations, The earlier 
jurisdiction had its origiq in the Regulation 
(VII. 1799) which empowered the Zillah 
Courts summarily to enquire into and adjudge 
claims to arrears of rent. This summary 
jurisdiction in cases of rent, which had gra- 
dually increased so as to embrace almost 
every question between the zemindar and 
ryot, was transferred by Regulation VIII of 
1831 to the Collectors of Land Revenue. 
The ordinary remedy by a regular suit in 
the Civil Court was in no way affected by 
the additional summary remedy thus given ; 
nor was the summary adjudication, although 
declared by the law notto be open to appeal, 
a bar to a regular judicial inveStigation oud 
decision in the Dewanny. Adawlut at the suit 
of any person considering himself aggrieved 
by such adjudication: so that a landlerd, 
“whose claim for an arrear of rent had been 
summarily rejected by the Judge, might, 
nevertheless, mginéain a regular suit for the 
recovery of the same rent. 2 

By Act X of 1859, the Collector’s juris- 
diction was extended, and rules of procedure 
were prescribed for the suits thereby made 
cognizable by him. An exclusive jurisdic- 
tion was by the Act given to Collectors in 
suits for arrears of rent and in many other 
cases ; and their judgments were generally 
made open to an appeal to the ai Judge, 
and finally (according to a decisión of the 
Sudder Courtin 1861 upon the construction 
of the Act) to a special appeal to this Court. 
These and othr important changes made by 
that Act*indicate ‘an intention on the part 
of the Legislature to confer on the Revenue 
Courts a jurisdiction very different from 
that which they previously possessed, ‘and 
sufficiently extensive to enable those Courts 
to adjudicate in suits for arrears of rent “on 
the right to hold at a fixed rate, the right of 
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` occupancy, and other rights of a permanent 
nature, arisihe between landlord and tenant, 
and todo this in such a way as to bar all 
further investigation in the ordinary. tribu- 
nals, The Collector has complete jurisdic- 
tion in such matters, and his decree in the suit 
has between the parties the effect of a decree 
of a Civil Court in a suit between persons 
standing in no relation to each other con- 
cerning the full proprietary right and title 
in land. The suits made cognizable by the 
Revenue Courts are generally those in which 
the litigants already stand to each other in 
the relation of landlord and tenant ; and the 
Courts are expressly enjoined in certain 
cases, when any qaestion of the wight to 
rent arises between the person whe sues as 
landlord and an intervening claimant, to 
adjudicate not upon the legal title (which is 
reserved for adjudication by suit in the 
Civil Court) but according to the prior 
actual and bona fide receipt and enjoyment 
of the rent; which express provision of the 
law appears to support the view that ques- 
tions of right to receive or withhold rent &c. 
arising between the zemiudar and ryot are 
fully, as well as exclusively, cognizable by the 
Revenue Courts when they are brought before 
such Courts in suits for rent. 

We think, therefore, that the Collector’s 
Court is vested by the new law with juris- 
diction to decide finally these and the like 
matters ; and that the Collector’s decree in 
any such suit bars the jurisdiction of the 
Civil Court. 

If,, then, the Collector’s Court be a compe- 
tent tribunal to adjudicate finally on the 
mokurruree right, it is still to be considered 
whether there has in this easg been such an 
adjudication. The Collector’s decree award- 
ed to the landlord rent after.the rate claimed 
by him, that is, as the Collector finds, at the 
rate previously paid; and in his judgment 
he observed that the mokuvruree pottah was 
suspicious. Beyond this there is no adju- 
dication on the mokurruree right. 

The rule concerning the extent of the ope- 


ration of a judgment in precluding fresh liti- 
gation is this laid down by great author-: 


: ity :— 

“ The rule against re-agitating matter ad- 
“ judicated is subject generall¥ to his re- 
“ striction—that, however essential the estab- 
“lishment of particular facis may be to the 
“ soundness of a judicial decision, however 
“ it may proceed on them as established, and 
“ however binding and conclusive the deci- 
“ sióù may, as to its immediate and direct 
“ object, be, those facts are not all neces- 


è ‘ 


“ sarily established conclusively betwéen the 
“ parties, and that either may again litigate 
“them for any other purpose as to which 
‘‘ they may come in question ; provided the 
‘ immediate subject of the decision be not 
“ attempted to be wighdrawn from its ope- 
“ration, so as to defeat its direct otject” 
(See Barrs versus Jackson, 1 Y, and C. O. 
C. 585). 


If the Collector’s decision had for its direct ’ 


object the adjudication ef the mookurruree 
right (and if that right has been adjudged), 
the present suit is vot maintainable accord- 
ing to the rule thus stated. 

In the Collector’s Court, a sum of 113 
rupees or thereabouts was claimed as the 
unpaid balance of rent for the year 1267. 
The ryot’s annual jumma (8384 or 885 
rupees) was alleged by the landlord to be 
“ variable” (liable to enhancement) and not 
a “ fixed mouroseejote jumma.” The Collect- 
ov’s decree was for the sum claimed ; but, 
so far from adjudging whether or not “the 
sum was payable in respect of a mokurruree 
jumma, the Collector, after briefly noticing 
the suspicious nature of the documentary 
evidence on both sides, referred the plaint- 
iff toa Civil suit to establish his rights. 
No issue was framed or decided by him con- 
cerning the mokuwrruree right, andthe suit 
was treated, both by the parties and the 
Collector, as if no question of right arose 
for determination; for, having been instituted 
to recover a sum not exceeding 100 rupees, 
it was heard by the Deputy Collector, and 
in final appeal by the Collector. The,land- 
lord’s whote cause of action, which was for 
113 rupees, should have been included in 
one sug ; and the fact thatthe jumma had 
by some means become divided into a 14 
annas share and a 2 annas share, did not of 
itself justify a splitting of the cause of action, 
more specially since the effect of this might 
be (as in this case it was) to change the 
jurisdiction. Had the suit been instituted 
iu the Collegtor’s Court for the whole ba- 
lance of 113 yupees, the appeal would have 
been to the Zillah Judge, whose judgment 
would again have een open to a special 
appeal ; whereas, by Suing for less than 100 
rupees, the case is enfirely withdrawn from 
the jurisdiction of the ordinary tribunals, 
uuless a question of right or title arises. 
It is true that such a question (viz. of the 
right to enhance) did arise and was decid- 
ed here if the judgment of the Lower 
Appellate Court is correct; but it was 
decided not by the Zillah Judge, but by 
the Collector, It may be that his deci- 


D 
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sion i$ not'under the circumstances wholly 


without jurisdiction ; but the question for 
our consideration is whether it is conclusive 


of the matter which is now in suit, and we | 


are of opinion, for the reasons already stated, 
that it is not. ` 

Our decision in a ,case (No. 838 of 
1865), decided on.the 17th July 1865, 
was cited for the regpondent. That- suit 
was brought by a ryot to establish’ his 
mokurruree right,¢and we held that the 
Civil Court’s jurisdiction was not barred by 
the Collector’s decree for rent in a suit where- 
in the pottah on` which the- plaintiff i in the 
Civil suit relied, had béen unsuccessfully 
put forward by him as defendant in the 
Revenue Court. In that cast, as here, al- 
though the pottah was incidentally dis- 
cussed, the ryot’s right seems not to have 
been directly adjudicated. In an earlier 
case (1 W. R., p. 223) it was held that, where 
a mokurraree lease had been adjudged to 
be valid by the Collector in a suit for en- 
‘ hancement of rent, the zemindar could not’ 
maintain asuit in the Civil Court to set 
aside the mokurruree lease. The case 
must be remanded for trial by the J ihe: 
The same order applies to another case (No. 
2034 of 1865). 


‘The 8th January 1866. 
Present: 


“The Hon’ble H. V.,Bayley and F. A. 
Glover, Judges: 


` Witnesses (Attendance of recusant). 
Case No. 2724 of 1865 under Act X gf 1859. 
Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 2nd 
August 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 13th May 1865, 
Ozeer Mahomed (Plaintiff) Appellant, 


Pa 


versus ` 
Bydnath Doss Chowdhry and ‘others Peet 
ants) Respondents. 
Baboo Romesh Chunder Mitter for 
*»  Appéllant. 
Baboos Baneenath Bose and Obhoy Churn 
Bose for Respondents. 


A Judge's discretion in not compelling the attendance 
of witnesses named by one of the parties, must be exer- 
cised on 'reasougble grounds distinctly stated.in the 


e judgment. 


THE plaintiff in this case (special appellant 
` before us) sued for arrears -of rent-for the 
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years 1272 and 1273 Tipperah, era; corres- 
ponding with 1269 and 1270 B. S, > 

The defencewas that the (special respond- 
ent) defendant was never in possession of 
the lands in question; and, therefore, not 
liable. 

Both Courts refused to compel the attend- 
ance of certain witnesses named for the 
plaintiff, and, on the evidence as it stood, dis- 
missed the case. 

It is urged in special appeal that the.Court 
of first instance and the Judge were wrong in 


not compelling the attendance of the recu- 


sant witnesses; and that the reasons given 
for not issuing,the usual proclamation are 
insufficitnt. Moore’s Liedian Appeals, Vol. 
II, page 424, Jeswunt Sing-jee versus Jet 
Sing-jee 18. quoted. in support. 

It is contended ofthe other side that, 
under Section 159 of Act VIII of 1859, 
proof must first have been given of the ne- 
cessity of the evidence before proclamation 
could be issued. 

This last objection. may be very shortly 
disposed of, Section 159 refers to cases in 
which no summonses have been issued. In 
the present case, the witnesses had, been 
duly summoned, but had failed to appear. 
The question falls under Section 168, and 


| the words of the law there are permissive 


and not peremptory. 

But we think that the Lower Court’s de- 
cision must be reversed. The Judge has 
given no réasons for agreeing with the Lower 


Court, but has contented himself with en- — 


dorsing the Deputy Collector’s views» On 
Yurning to the first Court’s judgment, we 
find nothing more in the way of reason why 
the witnessese slfould not be compelled to 
attend, than thatthe Deputy Collector did 
not think that they knew any thing about 
the matter. He refers doubtless to a so-call- 
ed verbal statement of the plaintiff ; but we 
are unable to find any mention of this in the 
record, and are not in a position to say 
what effect it should have had on the pro- 
ceedings. s 

The only thing we find on the record is 
the opinion of the Deputy Collector that 
the recusant witnesses were not likely to 
benefit the special appellant’s case. This 

- apt d 

was, we think, an altogether irregular way 
of. anticipating evidence, and should not 
have been acted upon without the strongest 
grounds for such an opinion. No doubt, a 
Judge has a discretion in cases like the 
present ; but this discretion is a judicial dis- 
cretion, and must be exercised on reasonable 
grounds, which should bb themselves dis- 


~ 
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tinctly stated in the judgment. As it`is, 


Rulings. Pi 


Defendant alleged a lease of 1269, and 


7 


REPORTER. 


we aro “left entirly in the dark as to what | that plaintiff had been dispossessed in ‘Assar 
the plaintiff in the case dig say. His, state- | 1269 B. S., by defendant’s sub-lessee, of all 
ment was net committed to writing, and, | the lands which plaintiff held, and was thus 


under the circumstances, we are not disposed 
to take it for granted. 

- We remand the case, therefore, in order 
that the witnesses who have been summoned, 
but have refused to appear, may be proceeded 
against in the ordinary course. 

The costs of this appeal will be on the 
special respondent’ The costs in the other 
Courts will follow, the result of the decision 
that may be come to after taking the fresh 
evidence now ordered. 

e 


The 8theJanuary 1866, 
Present: 


The Hon’ble H. V. Bayley and F. A. Glover, 
Judges. 


Ejectment-—Jurisdiction—-Co-parce-, 
ners—Receipt of one ina co-parce-" 
.ny with recognized shares, 


. Case No. 2480 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. F. C Fowle, Judge of Rungpore, 
dated the 31st May 1865, affirmang a 
decision passed by Mr. F. G. Millet, 
Officiating Collector of that District, 
«dated the 2nd April 1864. ; 


Kinee Beebee (Plaintiff) Appellant, 
e 
versus” 


Rash Monee Debia and others (Defendants) 

Respondents. 
Baboo Bhuggobutty Churn Ghose for 
Appellant: 


Babvos Sreenath Doss and Kishen Dyal 
° Roy for Respondents. 


The receipt of one co-parcener, on behalf of himself 
and others, may, under certain circumstances, be taken 
as a recognition of joint possession gy all; but not in the 
case of a joint undivided estate where thp shares arc 
recognized and defined as amongst the co“parceners and 
each has a right to his own collections and to give 
receipts for them, 


In this case, plaintiff sued for possession 
on the allegation that he had been illegally 
dispossessed of his tenure in Assar 1270 by 
defendant, . ¢ 


barred by limitation. 

The first Cour} (the Deputy Collector’s) 
held that plaintiff had failed to prove, by his 
oral and documentary evidence, his allega- 
tion of his possession in Assar 1270 B. S. 
The Deputy Collector accepted the proof 
adduced by defendant that plaintiff was 
dispossessed in 1269 B. S. by defendant’s 
sub-lessee. He accordingly decided that 
plaintiff was barred by the Law of Limitation, 
plaintiff ‘not having sued within one year of 
his cause of ‘action, viz. plaintiff’s disposses- 
sion. s 

The Judge on appeal held that plaintiff 
only adduced evidence of payment of rent 
to a 5 anna sharer in 1270, but the Judge 
discredited his evidence of any payment on 
account of the 8 annas in that year, and 
the Judge, moreover, cléarly finds a% a fact 
that defendants gub-lessee, one Khoda 
Buksh, dispossessed plaintif from the 
whole 16 annas in 1269. The Judge 
{apparently incidentally) remarks that dispos- 
session of a portion of a joint undivided 
estate is dispossession of the whole, and 
adds that payment of rent to one shareholder 
is not payment to all, The Judge, how- 
ever, comes to the main finding of fact that 
plaintiff's allegation of possession of the 
land in suit in 1270 B. S., was not proved, 
and that plaintiff was thus barred by 
limitation, and dismissed plaintiffs appeal. 

Plaintiff now appeals specially, urging :— 

Ist. That the Judge had no jurisdiction, 
as ghe question was only really between 
landlord and tenant ; and that, although the 
landlord did not actually dispossess plaintiff, 
still the defendant, his lessee, was only the 
landlord’s instrument, and the dispossession 
must, therefore, be deemed the act of the 
landlord. 

2ndly., That the Judge had wrongly held 
limitatidn to bar the suit; and, moreover, 
that the receipt of one co-parcener ‘of rent 
was & recognition of the possession of ‘the 
tenure by all the cédsparceners. D 

3rdiy. That the, Judge had wrongly held 
that the dispossession of a part of a tenure 
in a joint undivided estate was dispossession 
of the whole. 

Judgment.—On the first and second of 
these pleas, we have to observe that’ the 
Judge has found ás a fact plaintiff's dispos- 
session in 1269.B.. S.. not by. the zefmindar, 
but by the defendant. ` It is not shewn that,’ 
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on, such a finding, the jurisdiction is errone- 
ous, or the Law: of Limitation has been 
erroneously applied; and we accordingly 
over-rule these pleas, 

We may observe, with reference to the 
second part of the second plea, that the 


receipt of a co-parcener, in ‘behalf of himself | 


and others, may, under certain ‘circumstances, 
be taken as 2 recognition of possession by 
all. But in this case, atthough there is a 
joint undivided estate, the shares are re- 
‘cognized and defined as amongst the co-par- 
ceners, and each has a right’ to his’ own 
collections, and to give receipts for them, 

The éhird plea is immaterial here ; nor 
does the Judge, we presume,«mean to lay 
down an abstract rule that, where certain 
shares are recognised in a co-parceny, dis- 
possession of ove is dispossession of all ; 
for that is erroneous. But, as before said, 
it is immaterial to consider this, since the 
fact has been clearly found that plaintiff has 
not sued within the time allowed by law, 
viz. one year from his cause of action, viz, 
his dispossession. 

Under these circumstances, we dismiss 
this special appeal with costs. 


The 10th January 1866., 


PA 


Present: 
_ The “Hon'ble C. B. Trevor and F., A. 
» © — Glover, Judges. 3S 


memeda (for taking farther evi- 


: dence). m 
7 Cases Nos. 2563 to 2565 of 1865 under Act- 
X of 1859. 


Special Appeals. from a decision passed 
by the Second Principal Sudder Ameen 
of Hooghly; dated the 13th June 1865, 
affirming. a decision passed by the Moon- 
sif of Pundooah, dated ‘he 22nd 

_ August 1863. 


, Teen Cowree Kharah (6 1e 5 of the Defend- 
=) Appetlant, 


_ versus 


Luckhee Monee Dossee (Plaintiff) 
P Respondent. 


Baboo' Mohendro Lal Seal for Appellant. 


-4 


Baboo Greeja Sunkur Mojoomdar for 
Respondent. * 


The failure of & patty to take advantage of a post- 
ponement, for the purpose of tendering further evidence, 
cannot afterwards give him a right to a remand for 
such further evidence being taken, to which, without 
such postponement, he was entitled under Section 354 
Act VIII of 1859. 


Tuesx three cases were remanded to the 


Lower Appellate Court for further consi- 


deration. This Court having considered 
that the statements of a defendant, Gunga 
Dhur, both regarding the date of the death 
of the husband of Huro*Monee who by 
the defendants’ was said to have prede- 
ceased his father, ànd also, regarding the 
unchastity of that person, wére mere hearsay 
evidence, and not legally admissible. 

On remand the Principal: Sudder Ameen 
sent for further evidence on*both the issues 
in the case, and eventually decided it in 
plaintiff's favor, 

Defendant now appeals apecially, urging 
that it was not competent to the Principal 


| Sudder Ameen, under Section 354, to take 
the fresh evidence: that the case should.’ 


have been remanded to the Court of first 
instance in accordance with the Sections 
that he -had no opportunity, when the case 
was before the Court before remand, to file 


-his evidence ; and, having had no opportunity 


to file evidence, the mere framing of the 
issues is insufficient to deprive hii of "a 
ners to which under the law he is -enti- 
tled 

: We observe that, before the case came u 
to thig Court, defendants had an opportunity 
of supporting their side of the issues raised 
by evidence, for the Principal Sudder Ameen 
postponed the case for. the very purpose of 
giving tbem the required opportunity, 
They; it would appear, omitted to take ad- 
vantage of that opportunity, relying, it may 
be, on the evidence of their co-defendant, 
Gunga Dhur, which has been. rejectgd. 
Their failure, however, to take advantage of 
the postponement in their favor cannot 
now give them aright, which, without such’ 
postponement, they might have had.” Under. 
Section 354 of the Code of Civil Procedure, 
the issues have been rightly drawn, aħd the 
Principal Suddes Ameen, on the part of the 
Court requizing further evidence, called for 
such before him under Section 355 of the 
Code of Civil Procedure ; and, having consi- 
dered it attentively, has decided in favor of 
plaintif. To this proceeding we see no valid 
legal objection ; we, therefore, dismiss these 
three appeals with costs, i 
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fact of possession, and id this ease title is 





concerned, the causes of action are not the 


There can be no question that the plaint- 


1866.) (Act X THE WEEKLY REPORTER. 
The 13th January 1866. 
7 Present: + ante: 
Tho Hon’ble C. B. Trevot and F. A. Glover, 


Judges. 
Res Judicata. 
Case No. 2620 of 1865. 


Special Appeal from a decision passed by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 26th July 1865, 
reversing a decision passed by the Sudder 
Ameen of that District, dated the 27th 
September 1864. i 


Tara Chand Ghose (Plaintiff) “Appellant, 
versus 
Radha Monge Dossee and others 
(Defendants) Respondents. 


Baboos Kalee Mohun Doss and Hem 
Chunder Banerjee for Appellant. 


Baboo Romanath Bose for Respondents, 


Where the right to possession as evidenced by- the 
title of the parties was in issue in a former case under 
Act X of 1859, and the right to possession as betweek 
the same parties under their several titles is also the 
point in issue in a subsequent suit in the Civil Court, the 
causes of action in the two cases are identical, and the 
latter suit is barred under Section 2 Act VIII of 1859. 


PratntirF.in this ‘case sued the defend- 
ant, another tenant, for possession of’ cer- 
tain lands under a particular title, : 

The defendant pleads that the suit was 
barred, inasmuch as for these very: lands 
he brought a suit against the zemindar and 
the plaintiff; that then the defendantjs, .ze- 
mindar’s, plea and the plaintiff's. claim 
agreeing with it were gejected, and that his, 
defendant’s, right and fitle to possession 
under his pottah were clearly established ; 
that consequently the present suit involving 
the very point determined under Act X be- 
tween the parties cannot be again raised. 

rhe first Court considered that the lands 


‘now in suit were not identical with those 


in dispute under Act X of 1859; und being 
of opinion that the right and title to ‘them 
were with the plaintiff, it gave him a 
decree, i . 
On appeal, the Principal Sudder Ameen 
considered that the lands were admitted to 
be identical, and that consequently the pre- 
sent suit was barred under. Section 2 of 
Act VIII of 1859. T oa 
Plaintiff now appeals specially, urging 
that the lands now in suit are not identical 
with those in issue in the Act X case, and, 
evon if they were, as in that case only the 


iff in his plaint admits that the lands now 
in suit are identical with those in litigation 
in the Act X cas ; and it is equally clear 
that the partiessnow in suit were essential 
parties before the former case, and the ze- 
mindar’s name is,only withdrawn to give a 
color for having recourse to the Civil Court ; 
and it moreover c#inot admit of question 
that the right to possession as evidenced by 
the title of the parties was in issue in the 
Act X case, and the right to possession as 
betweeri ‘the, parties under their several titles 
is also the point in issue in the present 
case. Th causes of action are; therefore, 
identical in the two cases, and the present 
suit unden Section 2 of Act VIII of 1859 
is barred. We reject the special’ appeal 
with costs, 


_ The 18th January 1866. ° 
Present : 


The Hon’ble C. B. Trevor and F. A, ` 
Glover, Judges. 


Res Judicata. 
Case No. 2646 of 1865. 


Special Appeal from a decision passed by: 
the Judge of East Burdwan, dated the: 
15th February 1865, affirming ¢ decision 
passed by the Sudder Ameen of that 
District, dated the 5th May 1864. 


Sheikh Golam Ahmed and others’ (Plaint- 
iffs) Appellants, 


Versus . 


Sham Soondur Roy and others (Defendants) 
Respondents. 


Baboo Greeja “Sunkur Mojoomdar and 
Moulsie Syud Murhamut Hossein for. 
Appellauts, R 


Baboo Mohesh, Chunder Chowdhry for 
- Respondents. 

The decision in a suit{brought under Act X of 1859. 
against the defendants as the plaintiff’s- tenants, will 
not bar a suit brought in the Civil Court against the 
same defendants us the plaintiff's vendees, the parties 
being accidentally the same persons, but legally different 
persons with different rights and interests, , 

Praintirrs sued the defendents, their 
vendors, for possession of ‘certain lands, . 

The defendants pleaded limitation, and 
denied the sale of the lands to the plaintiffs. 
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Thé Judge has found ‘thé case barred 
under Section 2 of Act VIIL-of 1859; aid’ 
dismissed plaintiffs’ . suit, and plaintiffs have’ 
now appealed specially against t that finding. 


EF 


It appears that the plaintiffs brought A suit A 


for rent from 1262 to 1270 before the Revenue. 
Authori ities under Act X of 1859, on “the | 
allegation that they had purchased the’ land’) 
in 1239 from defendants’ ancestors, and that 
defendants had in 1242 exechted a kubooleut'' 
in'their favor. The Court, determined that the 


kubooleut was spurious, and rejected the pre- |’ 


sent claim, .This suit is decisive of the 
fact that, during the years covered by it, the 
defendants were not tenants of the pain tiffs: 
It follows that, during those years? defendants 
must be considered to have held adgersely to 
plaintiffs. But the present suit was instituted 


in 863 or 1270, and the effect of the finding | 


in the Act X suit will reach. only back, to 
1262 or eight years before the institution of 
the present suit. It willremain for the plaint- 
iffs to gi ¥e evidence that they have been in 
possession at any time within 12 years before 
the institution of the suif. If they can do 
this, and defendants cannot successfully re- 
but it, plaintiffs’ title as vendees from defend- 
ants must be enquired into on the. merits. 

If they cannot prove their possession within 
the above-mentioned period, thgir suit must 
be dismissed as barred by the Statute of Limit- 
ation. We observe that Section 2 of Act 
VIII has nothing to do with the present 
case: The present sbit- is” against the 
defendants as their vendors, the suit under 
Act X ggainat them as their tenants. 
They ‘accidentally are the same persons, but 
legally they are different persons with 
different rights and interests. The casęis 
remanded to the J udge who will without 
delay carry out the instr uctions herein con- 
veyed to him. 


> 


“ The 15th January 1866. 


The Hon’ble L. S. Jackson and J Be ‘Phear, 
vale cal 


Present :, 


Enhancement—Proteétion under Sec- 
tion. 15° Act ‘K of 1859 of Putnee: 


Talook declared liable to— under 
_ Gecree passed before that Act, 


Case No. 301 -of 1865 under Act X. of 1859. 


Regular Appeal from a decision passed by 
the Collector of Jessore, dated the 22nd 


August 1865, 









Gobind Chunder Dutt (Defendant) 
« Appellant, 


, 


; > © wersus , 
f 'Hùronath Roy and others Plaintiffs) | 
Respondents. 


Messrs, R. V; Doyne and G. C. Paul, and 


Baboos Dwarkanath fitter and Banee 
Madhub Banerjee for A ppellant. 


Baboos Sreenath Doss, Kalee Mohun Doss, 


and Bungshee Dhur Sein for Respondents. 


A putneedar is \protected from “enhancement under 


Section 15 Act X of 1859. notwitpstanding the zemin- 
dar’s right: to enhance under a decree passed before 
that Act, by which decree the zemindar was declared 
| entitled to enhance, but which decree he had rendered 


inoperative by his omission to take gny effectual steps 


before that Act to vary the rent of the talook since the 
Decennial Settlement, 


Tars was a suit :beforg the Officiating 


‘Collector of Jessore, by a zemindar against 
his putneedar, for an . instalment of rent at 


an enhanced rate which the’ plaintiff alleged 


himself to have assessed in accordance with 
a decree of the late Sudder Court, by which 


his right to enhance was affirmed, although, 
from his failure: to serve the notice pre- 


wéeribed by law, the tenant was not then liable 


to pay rent at any enhanced rate. 


-This suit being admittedly brought under’ 


the provisions of Act X, the defendant 
pleaded that his talook having been created 
before the accession of the British Govern- 


ment, and held: at an unvaried rent since. 


a time ‘antecedent to the Perpetual Settle- 


ment, viz. since 1195 B.. S., was protected: 
from enhancement under Section 15 of the’ 


Act. $ 

But the Collector was of opinion that the 
right to enhance havipg been adjudicated 
upon by the Suddér Dewanoy Adawlut in 


1860, and, indeed, in » previous decision, as _ 


it was thought, in 1821, was no longer open 
to question, and gave | the plaintiff a decree 
for rent enhanced at the Pergunnah rates. 
Defendant having appealed, the learnad 
Counsel who appeared for him went very 
fully into the successive previous litigations— 
that in 1811, in which it was decreed that 
the talookdar should be re-placed in *fosses- 
sion and continue to hold at the original 
rate,.these words being, as he contended, 
irrelevantly added according to the tohoot.” 
Next, the decree of 1821, by which the 


Sudder. Dewanny Adawlut finally dismissed - 


the zemindar’s suit for rent-at a rate in- 
creased by the difference between the old 
talookdary jumma and the Sudder jummah 
which the'zemindar had to pay to Govern-* 
ment: this decree containing et the same 
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time a diyection that, unless the parties come 
to terms, the talook should “be assessed 
at Pergunnah rates. And finally the 
decree* of the late Sud- 
Adawlut 1860, page der Court in 1860 (re- 
329. versing the judgment 
of the Zillah Court in 1858) by which it 
was declared that as the plaintiff's right to 
enhance had beeu already determined by 
the decree of 1821, and as nothing had 
subsequently occurred to invalidate that 
right, plaintiff wa8 entitled to enhance ; but 
that, as notice hah not been served on the 
proper parties under the circumstances, 
the order would merelysbe a recognition of 
the plaintiffs riZht to assess after notice to 
the present tenants. ; 

Mr. Doyne, after showing us the order 
passed on an sfplication to review this 
judgment, urged that the decision against 
parties not properiy before the Court, for 
want of the preliminary notice, was extra- 
judicial and ought not to prejudice his client, 
and he sought to show that the previous 
decisions properly understood, so far from, 
recognising the plaintiffs right to enhance, 
had persistently disallowed such claims on 
his part, and maintained the talookdar’s right 
to enjoy his tenure at the rent assessed on 
it at the time of its creation. . 

We, however, being of opinion that the 
main question was whether, under the cir- 
cumstances of this case, the rent admittedly 
never having varied, the talookdar was not 
now protected by Section 15 Act X of 
1859, desired that the argument might be 
confined on this point; and having heard 
both parties upon it, we are of opinion 
that the defendant is $o protected. 3 

Supposing the decision of 1860 to be 
legally operative, and supposing Act X of 
1859 not to have been enacted subsequent 
. to the filing of the plaint iu that case, no 
doubt the plaintiff could have assessed the 
redt of this talook as there determined, 
whether the interpretation put by the Court 
at that time’ in the decision of 1821 was 
correct ur otherwise. 

But we think that the right of the plaint- 
iff, suing under Act X of 1859, with this 
decree in his hand, standyno higher than 
the right of auy other landlord who, previ- 
ous to the passing of the Act, would have 
had a good right to enhance, but whose 
right by the passing of the Act was taken 
away. He has taken no effectual steps by 
which the rent has been varied since the 
Decennial Settlement, and now the Legis- 
lature has+stept in, and finally protected 
the talookdar, 


* Sudder Dewanny 


To use the words of the Sudder Court, 
something has -subsequently occurred to 
invalidate, and, indeed, to abrogate the right 
of the plaintiff. 

It was urged upon us by the respondent’s 
plender, Baboo Kalee Mohun Doss, that the 
protecting Clause of Act X of 1859 could 
not be imported into the case, inasmuch as 
there were not infependent proceedings, but 
as it were supplemeptary to the former suit 
in the nature of executing a decree, and 
that as, under the old procedure, a suit 
would lie for the complete carrying ont of a 
decree, the plaintiff ought not to lose his 
rights by réason of a change in the law 
which occyxred while he was actually pro- 
secuting his remedy. 

To this contention we cannot subscribe. 
Admitting for the moment the correctness 
of the pleader’s view of the old procedure, 
we must observe that the decree was one 
which the plaintiff could in no way éxecute. 
By his own omission he had rendered it 
inoperative. He had to sue de novo under 
the provisions of Act X of 1859, and so 
¿suing he was liable to be met by every plea 
which could be raised under that enactment. 
We think, therefore, that the plaintiff is too 
late, if he was pver entitled to succeed ; that 
his right to enhance in this suit was not 
maintainable ; that the decision of the Col- 
lector was consequently erroneous and must 
be reversed with costs. 


The 19th January 1866. 


° Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Evidence—Onus probandi—Unvary- ` 
ing rent. 


Case No. 2840 of 1865 under Act X of 
ae 1859. 


Special Appeal from a decision passed by 
Ur. H. C. Richardson, Additional Judge 
of Jessore, dateg the llth July 1865, 
reversing a decision passed by the Deputy 
Collector of that District, dated the 26th 
February 1865. 


Mr. George Mears (Plaintiff) Appellant, 
versus ` . 


Dass Monee Dossia (Defendant) Respondent, 


Mr. R. T. Allan and Baboo Bhowanee 
Churn Dutt for Appellant. 


` 
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Baboo Roopnath Banerjee for Respondent. 


The mere prodůction of a document of retent date 
is not proof of the genuineness of such document. Be- 
fore receiving it, the Court must decide whether, upon 
the evidence adduced, the party seeking to put the docu- 
ment in evidence has given sufficiet legal proof of its 
being what it purports to-be. 


Turscase must be remanded. 


e 

The Judge, in finding in favor of the de- 
fendant (the respondent before us), has relied 
much on certain dakhilas and canoongoe 
papers. The dakhilas are all of reeent 
date, produced to prove payments alleged to 
have been made within 20 years of the 
institution of the suit. Their genuineness, 
as well as-that of the canoongbve papers 
(which are of earlier date) has all, along 
been contested by the appellants: But the 
judgment of the Lower Court shows that no 
one of these documents was legally proved, 
or considered by the Judge to be legaliy 
proved, although the Judge nevertheless has 
accepted them and relied en them in coming 
to the conlusion at which he has arrived. 
The mere production of a dakhila or other 
such paper of recent date, however free 
from suspicion ils appearance may be, is not 
proof of the genuineness of such document. 
Nor is it enough that a Coutt should not 
think that a paper which is produced is 
proved by the opposing party to be a 
forgery. What the Court is bound to do 
before it receives or acts upon such a paper 
is to decide as a matter of fact whether or 
not, upor the evidence adduced, the eparty 
who seeks to put the document in evidence, 
has given sufficient legal proof of its being 
that which it purports to be. These observ- 
ations apply to the mode in which the 
Judge below has dealt with the canoongoe 
papers, as well as to the course he has fol- 
lowed with reference to the dakhilas. 
Any further evidence that may be necessary, 
or may be forthcoming, must be received, 
and the Court must decide distinctly,on the 
admissibility of these documents, and give 
the reasons for the decision. 


We conclude by remarkibg that it is for 
the defendant to prove hey case that she has 
held at an-unvarying renf. It does not lie 
on the plaintiff in the first instance to prove 
the variation: nor does the case referred to 
by the Judge, throw the onus on the. plaint- 
iff, as the Judge supposes that it dogs. 
The case in queStion is reported at page 96 
Vol I.of the Revenue Journal, where a 
very inaccurate marginal note has been 
appended to it which may have misled the 
Lower Court. 


SE OO OOO. 
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fizzd rent from that date. 


The 28rd January 1866. ° 
Present : 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


Presumption of uniform payment 
from Permanent Settlement—Sec- 
tion & Act X of 1859 — Uniform. 
payment for 20 years. 

. e 


Case No. 2741 of 1865 under Act X of 1859. 


Special Appeal froma decision passed by 
Mr. A. A. Swinton, Judge of Tipperah, 
dated 12th August 1865, affirming œ 
decision of Mr. T. T. Allen, Deputy 
Collector of that District, dated 30th 
May 1865. š 


Mussamut Mabmooda Bebee (Plaintiff ) 
Appellant, 


VETS US 


Hareedhun Khuleefa (Defendant) 

Respondent. ' 

Baboos Bamachurn Banerjee and Obhoy 
Churn Bose for Appellant. 


Baboos Sreenath Banerjee and Luleeé 
Chunder Sen for Respondent. 


The finding that the plaintiff's and defendant's father 
held ppssesston from the Permanent Settlement is not 
suficidat to prove that the defendant paid a uniform 
To entitle the defendant to 
the presumption under Section 4 Act X of 1859, he 
must prove that he has pai®a uniform fixed rent for the 
last 2U years. 


PrarntirF in this case sues for a kubooleut 
for 9 rupees 6 annas 3 pie for a plot of 
homestead land of 15 gundas 2 krants. 

Defendant’s case is that he and his father 
had held the same land always at a fixed 
rent of 3 rupees 2 annas, 

The first Court stating the evidence to be 
that of witnesses who heard that defendant 
had paid a fixed rent as stated by him, and 
considering that defendant himself was 70, 
thought it sufficiently shown that defendant 
had unifordaly, for the last 20 years, paid the 
fixed rent pleaded by him, thus raising the 
presumption of having paid the same from 
the time of the Permanent Settlement, and 
thereby throwing upon plaintiff the onus of 
rebutting that presumption by shewiny .a 
variation since that Settlemeng. 

The first Court further held thut the two 
kubooleuts which plaintiff addyced in order 
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to prove.that variation, were got genuine, The 24th January 1866, 

and thus the presumption under Section Present: 

4 was not rebutted, and “that, as defendant ' 

had uniformly paid the rent he alleged for | The Hon’ble C. B. Trevor and F. A. Glover, 
the last 20 years, he was consequently Judges. 


entitled to the verdict of the Court in his 
favor. 

Plaintiff’s suit was accordingly dismissed 
by the first Court, and the Lower Appellate 
Court has affirmed this dismissal. 

The Judge’s decision is that, as the defend- 
ant “ isa very ofd man, of not less than 
“© 70 years, and that there is no doubt of the 
“« land having been held long before the 
* Permanent Settlement*by his ancestor, and 
“ ns plaintiff had failed to rebut the presump- 
“ tion of law as to 20 years’ possession, the 
“kubooleuts held by him being evidently 
“falsely prepar®d for the purpose of the 
“ present suit, under such circumstances 
“ I see no reason to reverse the decision of the 
“ Lower Court, but must presume that the 
“ Deputy Collector, acting upon the whole 
“ evidence, came to a right conclusion upon 
“ the facts.” fey 

On special appeal it is urged that the 
Lower Appellate Court has held that the 
plaintiff's and defendant’s father’s possession 
from the time of the permanent settlement 
are proved ; but that such a finding is not 
sufficient to prove that the defendant paid 
a uniform fixed rent from that date, and 
further that there is no finding by the first or 
second Court on evidence that the defendant 
paid uniformly for the last 20 years the 
Jixed rent which he alleges that he didg 

We are of opinion that these pleas on 
special appeal are goog. 


We nowhere see on What evidence it is. 


held that the rent for the last 20 years has 
been proved by defendant to be the same, 
and that fact (as the first Court properly 
remarks, but does not properly apply his re- 
mgrk) defendant had first to prove. 

The Lower Appellate Court will, therefore, 
re-try the case, with reference to the above 
remarks, aud decide on the evidence on the 
record whether defendant proves that, for the 
last 20 years, he has paid the same rent, and 
state what the evidence is and his conclu- 
sions upon it. Ifthe Lowes Appellate Court 
finds that fact of uniform paymént of rent 
for 20 years proved, its verdict will be for 
defendant ; because the attempted rebutter 
by plaintiff having failed, the legal presump- 
tion, under Section 4 Act X of 1859, is 
thaf the same fixed rent has been paid {rom 
the time of the Permanent Settlement. 

Remanded accordingly. 


Turisdiction—Suit against Agent for 
money—Arbitration award. 


Case No. 2700 of 1865. 


Special Appeal” from a decision passed by 
the Principal Sudder Ameen of Rajsha- 
hye, dated the 81st July 1865, reversing 
a decision passed by the Moonsiff’ of that 
District, dated the 29th March 1865. 


Shoshee* Mghun Shaha and another (Plaint- 
a iffs) Appellants, 


versus 

Aheer Sircar (Defendant) Respondent. 

Baboo Sreenath Doss for Appellants. 
Mr. J. S. Rochfort for Respondent. 


A suit for monies received and not acchunted for 
during the agency of the defendant is cognizable only 
in the Revenue Court wader Section 24 Act X of *1859, 
notwithstanding that the agency may have been deter- 
tained prior to the institution of the suit. 

An arbitration award cannot change the nature of 
the claim and convert it into asimple debt due by 
the defendant to the plaintiff, and consequently make it 
cognizable by ‘the Civil Courts, and the arbitration 
award enforcible by them. 

PLAINTIFF “in this ease had a demand 
against the defendant for monies which he 
had collected as tehsildar, and for which he 
had not accounted to him. Instead of bring- 
ing a suit under Section 24 of Act X of 1859, 
plaintiff and defendant agreed to arbitration. 
The f@rbitrators gave plaiutiff an ‘award for 
a considerable sum, and plaintiff had re- 
course to the Civil Court for its enforce- 
mént. The first Court gave plaintiff a decree 
according to the terms of the arbitration 
award. The Principal Sudder Ameen re- 
versed that decree, on the ground that the 
subject of the suit was a sum of money 
misappropriated by a tehsildar; that such 
a claim is cognizable under Section 24 of 
Act Xf 1859, and not by the Civil Court ; 
that conséquently, under Section 327 of Act 
VIII of 1859, the Civil Courts had no juris- 
diction to enforcd.the arbitration. 

Plaintiff now gppeals specially, urging 
that the Principal’ Sudde? Ameen has in- 
correctly laid down the law, first, inasmuch 
as the defendant, having been dismissed 
from his agency before the suit was insti- 
tuted, the claim could not have been prose- 
cuted before the Revenue ‘Authorities under 
Section 24 of Act X of 1859 ; and secondly, 
even: if the claim could have been so insti- 
tuted, the arbritration award changed its 
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nature, and converted it into a simple debt , and have, on that ground, dismissed the suit’ 
due by defendant to plaintiff, and conse-| altogether. But they proceed to declare the 
quently made it cognizable by the Civil| sunnud invalid. ° 
Courts, and the arbitration award enforcible! The defendant appeals frém so much 
by them. of the order of the Lower Court as declares 

There is, we think, no`force in the Jirst| bis sunnud bad; contending that, as the 
objection taken by special’ appellant. AJ-| Courts dismissed the suit on account of the 
though the agency may have been determined | defect in the notice, it became unnecessary 
previous to the institutidh of the suit, the | to proceed to enquire into the question of the 
claim was for monies rgceived and not ac-|sunnud. ; 
counted for during the agency of defendant, | Under the circumstances, the declaration of 
and, as such, falls clearly within Section 24 | the Lower Court as to the sunnud does seem 
of Act X of 1859. On the second point, | to us to have been unnecessary, and it ought 
too, we think the contention of special ap-| not to be treated as of any judicial effect. 
pellant fails. What the claim* was origin-| Considering the tufn which the case took 
ally, that it remained after theygrbitration. ; on the hearing on remand, the order of this 
The law, Section 327 of Act VIII of 1859, | Court to enquire into the validity of the 
, Simply allows parties to come to the Court|sunnud, became, in fact, superfluous, however 

which would originally have had jurisdic- | right it may have been whén it was passed. 
tion to enforce an arbitration undertaken 3 
without its intervention. The judgment of 
the Principal Sudder Ameen is quite.correct, 














and we dismiss the special appeal with The 24th January 1866. 
_ Costs, Present : 
‘The Hon’ble C. B. Trevor and F. A. Glover, 
y Judges. 
The 24th January 1866. Jurisdiction—Suit by tenant against 
Pr landiord (to recover possession of 
resent : land) 
The Hon’ble W. S. Seton-Karr and A. G. | Case No. 2667 of 1865. 


her i . 
a nace Special Appeal from a decision passed by 


Notice of Enhancement—Title, Mr. M. Beaufort, Additional Judge of 
Case No. 2483 of 1865 under Act X of 1859.| Dacca, dated the 21st ee a 
; P | ng a decision passed by the Principa 
REPI E He By Beer a a ab fy Sedder Ameen of that District, dated the 
30th June 1865, affirming a decision 20th December 1864. a 
passed by the Deputy Collector of hat | Hosseinee Khanu <Plaintiff) Appellant, 


District, dated the 18th April 1865. ; . versus 
Ram Chunder Chowdry (Defendant) Rubbea Khanum and others (Defendants) 
Appellant, .  Hespondents. 
versus Baboo Romesh Chunder Mitter for 

Hurish Chunder Chowdry (Plaintiff) Appellant. . 

~ Respondent. i Baboos Onoocool Chunder Mookerjee and 

‘ ‘ 

Baboo Nil Madhub Bose for Appellant. ‘|, Kalee-Mohun Doss for Respondents. 


: on Low! T Whero a tenant sues to recover possessiowsfrom the 
Baboo Nil Madhub Sein, for Respondent. patty to whom sbe pays rent, she is bound to sue in 


Where a Court dismisses a spit on a preliminary ob- | the Revenue Court under Section 24 Act X of 1859. 
jection to the sufficiency of amotice of enhancement, | The Civil Court has no jurisdiction in such a case 
it should not go on and decide also a question of title. under Section 15 Ack XIV of 1859. 

Toe suit was for arrears of rent at an| ‘Tas wás a suit for confirmation of title 
enhanced rate. The Lower Court having | and for possession of certain lands by re- 
decided against the plaintiff, he appealed to | versal of a decision given under Section 15 
this Court, which remanded the case with | of Act XIV of 1889. 
directions to try an issue as to:the validity | The plaintiff (who is the special appel- 
of a certain sunnud pleaded by the defendant. | lant before us) sued. as adopted daughter 
On the remand, the Lower Courts have! of one Hoorunissa Khanum, from whom she 
found that that plaintiff's notice was bad,| claims the disputed property under a Will 
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dated 25th Srabun 1259 B.S. Up to the 
year 1270, she was a minor under the 
guardianship of her natural father, Gholam 
Ali. She then (as alleged) took possession 
for herself under the adoptive mother’s Will, 
“when she was sued by her step-mother, 
Golam Ali’s- second wife, under Section 15 
of Act XIV of 1859, on the ground that 
Hoorunissa Khanum had given a howaldaree 
pottah to her in 1255 B. S., and that she 
had been paying rent, first to Hoorunissa her- 
. self, and afterwards to Golam Alias guardian 
of the special appellant ever since. 

The result of the suit was a decree in 
favor of the step-mother . 

In the present case, brought, amongst 
ether things, to reverse that decree, the 
Court of first instance found that the de- 
fendant’s howaladfres pottah was genuine, 
and the Judge has confirmed that decision, 
holding that there is no proof of the false- 
ness of the pottah, whilst the two dakhi- 
las, purporting to have been given by 
Hoorunissa Khanum, are not open to sus- 
picion. 

It is urged in special appeal :— 

(1.) That, as Rubbea Khanum’s suit was 
to recover possession from the party to 
whom she paid rent, the Civil Court.had no 
jurisdiction under Act XIV of 1859; and 
that, therefore, the special respondent’s pos- 
session under- the decree was a wrongful 
possession, as having been given without 
jurisdiction. 

(2.) That the Judge has taken no notice 
` whatever of a mass of documentary evi- 
dence, which clearly proved that, up to 
Hoorunissa Khanum’s death, she was in 
khas possession of the “disputed lands; and 
that from that date to 1268, when Gholam 
Ali’s guardianship terminated, the latter 
retained has possession on the part of his 
ward ; and 

(3.) That no notice has been taken 
of *the other evidence on the record, 
which would have gone far to prove that 
the howaladaree pottah was false, to wit, 
that Hgqrunissa Khanum’s Will, which is 
admittedly genuine, makes her adopted 
daughter responsible for certain payments 
out of the estate: whereas, if the pottah be 
genuine, the assets would not negrly cover 
the amounts so to be paid. 

As the present suit is not only to reverse 
the summary award under Act XIV, but to 
settle the question of special appellant’s title 
tp, the land in disputy, we do not think it 
necessary to go into the. first ground of ap- 
peal further than to remark that, as the gps- 
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cial respondent sued confessedly as a tenant 
against her landlord, she was bound to go to 
the Court provided by lawforsuch cases. Her 
case came under Section 24 Act X of 1859, 
and the action of the Civil Court was alto- 
gether without jurisdiction, We do not 
think if necessary to go farther into this 
point at the present time. 

The second and,third objections must, wa 
think,‘be allowed. The Judge has omitted 
all mention of certafa evidence, which, if 
trustworthy, would go far to demolish the 
plea of holding under a howaladaree pottah; 
and, as the special appellant’s general rights 
under thé Will are not denied, everything 
of course depends on the special respondent’s 
proving het special plea. 

The Judge must iako up the case again, 
and pass orders after going through all the 
evidence, and record & full decision, stating 
clearly and circumstantially the weight to 
be attached to the statements and evidence 
adduced by either party. 

Costs will follow éhe result. 


The 29th January 1866. 
Present: 


G: Campbell and A. Q. Mac- 


The Hon’ble 
P pherson, Judges. 


Suits against Agents for accounts— 
Section 24 Act X of 1859. 


Case No. 2285 of 1865. 


Speciel Appeal from a decision passed by 
Mr. F. C. Fowle, Judge of Rungpore, 
dated the 30ih May 1865, affirming a de- 
chsion passed by Mr. A. B. Falcon, Offi- 
ciating Collector of that District, dated 
the 23rd March 1865. 


Jumeer Mundal, Gomashtah, (Defendant) 
Appellant, - 


versus 


Moima Chunder Ghose (Plaintiff) 
i Respondent. : 


Baboos Greeja Sunkur Mojoomdar and 
Issur Chunder* Chuckerbutty for Appel- 
lant. r: 


Baboo Kalee Mohun Doss for Respondent, 


Section 24 Act X of 1859 does not apply to- cases in 
which pure questions of title are involved—e. g. where 
the plaintiff never was in receipt of the rent or acknow- 
ledged by the defendant to be entitled to it, and the 
defendant never was employed by hirm and never acted 
as his agent. . 


Tars is a suit for-papers and decounts 
under Section 24 of Act X of 1859. The 


A 
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case of the plaintiff, who is a minor, suing by 
_his guardian, is that the defendant has been 
collecting rents, &c., on his account. : 
The Lower Court finds that the lend, the 
rent of which was collected by the defend- 
ant, belonged to one Degambur Pershad in 
` his-life time, and on his death went to his 
two widows,—Chundramalla, who had a ten 
annas share, and Anundgoye, who hada 
six annas share. Chundramalla died having 
adopted the plaintiff*as her son, and 
he now sues as her son and heir. The 
validity of the adoption is, however, 
disputed by the surviving widow, Anund- 
moye, who contends that, qn hundra- 
malla’s death, the property vested in her. 
The plaintiff has not either by hffiself or his 
guardian had possession of the land, nor has 
he received any portion of the rent collected 
from it, nor has the defendant ever admitted 
the plaintiff's right to receive any rent. 
The defendant was appointed putwaree of 
the land by Gopeekanth, the naib of the 
whole estate, who was appointed by the hus- 
band Degambur in his life-time. The də- 
fendant says he used to account only to the 
naib and never to the szemindar - direct. 
Chundramalla during her life received the 
rents she was entitied to. The present suit 
is for accounts, &c., for the tme subsequent 
to her death. fi 
The Lower Court decided in favor of the 


plaintif. In appeal, the defendant takes | 


several objections to this decision. Of these,- 
we need mention only one, as we think it 
fatal to the plaintiif’s case. . 





Suits under Section 24 of Act X of 1859 
can be brought only “by zemindars and others 
“ in receipt of the rent of the land, agegnst 
“any agent employed by them.’ Now, the 
plaintiff is not a person who is or ever has 
been in receipt of the rent of this land, and 
the defendant was not an agent employed by 
him. Whatever may be the plaintiff’s rights 
as to the rents, he never has been in receipt 
of them. And whatever may havesheen the 
position of the defendant as regards Ghundra- 
malla, the rights of the plaintiff as her 
adopted son have never beén admitted by the 
defendant. The defendant has never in any 
way recognised the plaintiff, nor acted as if 
he were his agent, and the mere fact of his 
continuing to collect after Chundramalla’s 
death will not make him the plaintiffs 
agent, The defendant denies that he ever 
was plaintiff’s agent, and denies that the 
plaintiff ever was or had a right to be in 
‘receipt of the rent. Section 24 of <Act 
X of 1859 does not apply to cases in 


which pure questions of title are involved. 
As we think the plaintiff never was in 
receipt of the rent of this land, and that the 
defendant never was his agent employed by 
him, we reverse the judgment of the Lower 
Court, and dismiss the plaintiff’s suit with 
costs. 





\ 
The 31st January 1866. 
Present :,- 


y 
The Hon’ble C. B. Trevor and F. A. 
Glover, Judges. 


Enhancement —* Unvarying rent — 
Auction-purchaser. 


Case No. 2518 of 1865 under Act X of 
1859. +a 
Special Appeal from a decision passed 
by the Judge of Rajshahye, dated the 
“17th June 1865, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 8th August 1864. 


« Saduck Sircar (Defendant) Appellant, 
versus 


Mohamaya Debia and others (Plaintiffs) 
Respondents. 


Baboo Mohendro Lal Shome and Moulvie 
Syud Murhamut Hossein for Appellant. 


Baboo Sreenath Doss for Respondents. 


The fact of the zemindar whe sues for enhancement 
of rent being an auction-purchaser ata sale for arrears 
of revenue, does not deprive the ryot of his right, under 
Sectiop 4 Act X of 1859, to plead uniform payment cE 
rent for 20 years to entitle him to the presumption of 
uniform payment from the Permanent Settlement, 

Tue plaintiff (special respondent) in this 
case, who was an auction-purchaser for 
arrears of Government Revenue, sued the spe- 
cial appellant for enhancement of rent. The 
defence was that the land had been held at 
a fixed rent from the time of the Perpetual 
Settlement, and the ryot claimed the befe- 
fit of the presumption arising from a 20 
years’ uniform payment under Section 4 of 
Act X of 1859. ai 

The first Court dismissed the’ suit; but 
the Judge on appeal held that the zemindar, 
being an auction-purchaser at a sale for 
arrears of gevenue, was empowered to de- 
mand an A e A notwithstanding the 
ryot’s allegation of uniform payment, and 
that the latter’s protection was swept away 
by the sale, 

We have no doubt that the Judge was 
wrong. Admitting, as the special respond- 
ent contends, that he was at auction-pur- 
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chaser under Act I of 1845, Section 1 of 
Act X of? 1859 declares his right to euhance 
the rent of his tenauts subject to the modi- 
fications contained in that Act, and one of 
these is that a ryot who claims to hold at 
a fixed rate from the date of the Perpetual 
Settlement, and can prove a uniform pay- 
ment of rent for 20 years previous to~ the 
institution of suit, shall be entitled to the 
benefit of the presumption that his tenure 
is protected, and that it is for the landlord 
to rebut. that presumption. ; 

In this case, therefore. the special appel- 
lant had a clear right to plead Section 4 of 
Act X, and the fact of especial respondent 
being an auctiow-purchaser undér Act I of 
of 1845, could not prevent his doing so. 

The case must go back to the Judge, in 
order that he may find ‘on the -evidence 
whether the special appellant has’ proved 
his uniform payment of rent for 20 years 
preceding the suit; if he agree with the 
first Court that he has done so, and that he 
is entitled to the benefit of the presumption 
under Section 4, he will dismiss the claim 
of the zemindar to enhance. 

Costs will follow the result. 


The Ist February 1866. 


Present : 


The Hon’ble F. B Kemp and L. S. Jackson 
Judges. 


Appeal—Measurement—Standardt of 
Pergunnah Pole. 


Case No. 470 of 1865 uides Act X of 1859. 


Miscellaneous Appeal from an order passed 
by the Additional Judge of Jessore, 
dated the 15th May 1865, reversing an 
order passed by the Deputy Collector of 
titt District, dated the 22nd July 1868. 


Taruckoath Mookerjee and another (Plaint- 
iffs) Appellants, 


versus 
Meydee Biswas (Defendant) Respondent. 


af 
Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Appellants. 


Baboo, Bungshee Dhur Sein for Respondent. 
r 


The decision of a Collector*in matters of survey and 
measurement failing within Sections 9 and 10 Act VI 
of 1862 B, C., is appealable to the Judge, 


The decision of a Collector under Section 11 is not 
appealable; the Collector being the depositary of tho 
standard pole of cach Pergunnah, and it being exclu- 
sively within his province to declaie what the standard 
of such pole is. 


We think that there was no appeal to the 
Judge in this case. The decision of the Col- 
lector in matters *which fall within the pur- 
view of Sections 9 and 10 of Act VI of 
1862, Bengal Cotincil, is appealable to the 
Zillah Judge ; but the order of a Collector, 
under Section 1] of the same Act, is not 
appealable. The Collector is the depositary 
of the standard pole of each Pergunnah, and 
it is exclugively within his province to declare 
what the standard of such pole is. 

We, theryfore, reverse the decision of the, 
Judge, and restore that of the Collector. 
Appeal decreed with costs. 


The 2nd February 1866. >~ 
Present : ` 


; The Hon’ble G. Campbell and F. A. Glover, 
Judges. 


Right of Occypancy—VYearly Tenants. 
Case No. 2526 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Behar, dated the 20th May 
1865, reversing a decision passed by the 
Collector of that District, dated the 9th 
February 1865. 


*Sadhoo Jha (Plaintiff) Appellant, 
versus 


Bhupwan Ovpadhya and others (Defendants) 
Respondents. 


u 


Baboo Gykesh Chunder Ghose for Appellant. 


Baboos Anund Gopal Paleet and Luckhee: 
Churn Bost for Respondents. 


oe 
No right of occupancy arises wher land is field under 
a pottah limiting the period for which the land is tu be 
held. ` 


Although a pottah may not contain words specifying 
aright of re-entry, it must be reasonably construed; 
and if there are express words really involving that 
right, effect must be given to them. | 

A tenant who holds ever from 1265 to 1271 by suf? 
ferance without pottah, isa yearly tenant, and? being 
illegally ousted without notice. may recover possession. 
But if he held under a lease which expired in 1271, and 
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the landlord (not having re-admitted him) turned him 
out early in 1272, the tenant was in fact a mere tres- 
passer and not entitled to relief. 


Tus is a suit by a tenant against his land- 
Jord under Act X of 1859, to recover land 
from which he has been, she says, illegally 
dispossessed. It is admitted that he came 
in for the first time in 1260 under a pottah, 
which also shows on the face of it that the 


. land had been previously held by some one 


2 


_ improperly ousted him by force in the month 


else. 


it to 5 years, the provisions regarding rent 
being quite separately and distinctly stated. 


Although, in the terms of Segtiof 6, there 


can be no doubt that a right of occupancy 
can sometimes be acquired whe 
held under a pottah, and it may even be that a 
definite term of years mentioned in the pottah 


‘may only define the period for which ‘the 


rent is fixed, not the period for which the 
Jand is $o be held 5 still in this case we think 
it clear ‘that the pottah was expressly 
intended to define andelimit the period for 
which the land was to be held for five years, 
and to récover the right of re- -entry. Wea, 
therefore, consider that the Judge is, witlf 
reference to the terms of Section 7, right in 
holding that no right of occupancy accrued 
while the land was held under that pottah, 
and that 12 years not having elapsed since 
the expiry of the pottah,-the plaintiff has 
no right of occupancy. Although a pottah 
may npt contain words specifying thé right of 
re-entry, we think that it must be reasonably 
construed, aud that if there are express 
words which really involve that right, effect 
must be given to them. 


But further plaintiff says that, even ff he 
was a tenant-at-will, defendant illegally and 


of Sawun 1272. Defendant does not allege 
that he gave him the proper notice to quit. 
He says “that plaintiff took a-second pottah | 
from 1265 to 1271, and that ke ousted him 
after the expiry of that lease. Ft-seems to 
us that the case now depends où the disput- 
ed factum of that lease and kubooleut, If 
plaintiff from 1265 to'1271 held on by 
sufferance without pott&h, he i is, we consider, 
a yearly tenant, and, Being illegally” ousted 
without notice, must recover possession. If, 
on the other hand, he held under a lease, 
expiring in 1271, ‘and the defendant, not}, 
having re-admitted him, turned him out early’ 
jn 1272, he was, in fact, a mere trespasser, 
and can have no relief. The case is, there- 
fore, remanded for a finding of the disputed 
kubcoleut terminating in 1271, If it is 


The pottah, mor@over, expressly limits | 
‘the duration of the holding of the land under 


the land is |. 





genuine, plaintiff's suit will'be dismissed ; if 
otherwise, if will be decreed. 


The 2nd February 1866. 
Present: 


The Hon'ble G, ‘Campbell aa F. A. Glover, 


peso 
Appeal—Suit for rent,under 100 Bs. 
—Iutervenor. 
. Case No, 2355 of 1865 = Act X of 
‘ 1859. 


Special Appeal from a devision passed hy 
` the Judge of Mymensing, dated the 27th 
May 1865, reversing a decision passed 


by the Deputy Collector of that District, f 


dated the 27th February 1865. 
Chundro Kulla Dossia (Plaintiff) AREAS 
versus 


Dookheet Ram Chung (Defendant) and ano- 
ther (Objector) Respondents. 


Baboo Motee Lal Mookerjee for Appellant. 


Baboo Hem Chunder Banerjee for 
Respondents, 


No appeal lies to the Judge from a decision of a De- 
putyg Collector under Sections 158 and 77 Act X of 1809, 
t. e. in a suit for rent under 100 Rs, where a third party 
jntervenes, and the Deputy Collector decides on the 
receipt and enjoyment of the rent as between the plaintiff 
and the intervenor, 9 


Tue special appellant urges before us that 
the judgment of the Deputy Collector was, 
under Section 158 and Section 77 of Act x 


-of 1859, final, and that no appeal lay t the ` 


Judge. i 

We think that this objection must be al- 
lowed. The suit was under 100 rupees in 
value, and the Deputy Collector who tried it 
distinctly went onthe “receipt and enjoy- 
ment of rent” as between the plaintiff and 
intervenor, and, refused to look into the title’ 
of either, 


fie 


This being so, no appeal lay to the Judge | 


in accordance with the Full Bench ruling of 
this Court, dated 26th May 1865, in the case 
of Mahomed Hameedoodeen, appellant. 

We, therefore, decree the appeal, imd re- 
verse the judgment of the Lower Appellate 
Court with costs on the special respondent. 


d 
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< The 3rd February 1866. 
Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Furisdiction—Suit under Clause 1 
Section 23 Act X of 1859 (Against 
whom it may be- brought). 


Case No. 365 of 1865 under Act X of 1859. 


Regular Appeal’ from a decision passed by 
the Collector of Midnapore, dated the 19th 
August 1865. 


Messrs. R. Watson and Co. (Plaintiffs) 
Appellanis, 


versus 


Koer Narain Singh Bhooya (Defendant) 
Respondent. 


Messrs. R. T. Allan and J. S. Rochfort, 
and Baboo Onoocool Chunder Mookerjeg 
for Appellants, 


Baboos Hem Chunder Banerjee and Sree- 
nath Doss for Respondent. 


Suit laid at rupees 7,404-14-8-le. 


` Suits may be brought under Clause 1 Section 28 Act 
X of 1859 against parties other than mere ryots in the 
ordinary sense of that term. 


- Tus is a suit for a kubooleut and for en- 
hancement of rent under Clause 1 S&etion 
23 of Act X of 1859.. 


The plaintiffs -are® fapmers, under the 
Court of Wards, of the zemindary of Nya- 
gram, comprising several pergunnahs. The 
defendant is proprietor of the Pergunnah 
of Jamireepal, admittedly situated within the 
zemindary of Nyagram, and paying to the 
zefnindar the yearly sum, of rupees 115-10-8 
le. 

The defendant claims to hold on at this 
rate, as paid ever since the Mahratta rule, and 
resists the claim of the plaintiff to raise the 
rent to 7,404 rupees. 

We observe that the righé of the plaintiffs 
to measure the lands of the defendant has 
already been judicially recognised by the 
High Court ina special appeal, decided ‚on 
the 7th of July 1864, No. 2533 of 1863. 

Te Collector has dimissed the suit of the 

- plaintiff without takiig any evidence, and 
without going*into the merits, in an elaborate 


` 

judgment mainly based on the ground that the 
plaintiffs sue the defendant as a ryot under 
Clause 1 Section 28, and under Clause 1 of 
Section 17, and that the defendant does not 
stand to the plaintiffs in the relation of a 
ryot to a zemfndar. The chief reasons 
which have led*the Collector to this conclu- 
sion, seem to us to be that the size of the 
pergunoah heldeby the defendant precludes 
the idea of his being a ryot, or of his holding 
aryotty tenure. 

We are of opinion that the decision of the 
Collector, on this preliminary point, cannot 
stand. ‘The tenancy of the defendant is 
proved, and,yindeed, admitted. Itis true that 
the plain§ff does not, and cannot, in this ne- 
tion treat the defendant as a dependant 
talookdar under Section 51 of Regulation 
VIL of 1793 ; but it is most certain that 
suits may be brought against parties other 
than mere ryots in the ordinary sense and 
acceptation of that term, under @lause 1 
Section 23 of Act X. Sections 10, 12, 13, 14 
and 15 clearly còntemplate the eases of 
under-tenants and of dependaxt talookdars, 
as well as those of ryots possessing the 
amount of land usually or ordinarily culti- 
vated by agriculturists. The argument for 
the plaintiff on appeal that, whatever be the 
precise séatussor denomination of the defend- 
ant under the plaintiffs, he must be put to 
the proof of his right to bar the title of the 
plaintiff to enhanée, seems to us quite 
sound. . 

Wo cannot attach the least weight to the 
contefition of the defendant’s pleader that 
the Collector, in deciding on the status of 
the defendant, has virtually decided the real 
poft, of the right to enhance, at issue be- 
tween the parties. The Collector distinetly 
states that the case is decided iz limine, and 
that it has not reached the stage of taking 
evidence. The case has not reached a stage 
at which we could decide it ourselves on the 
merits, on the ground that the evidence was 
sufficienefor a satisfactory judgment in ap- 
peal under Section 353; 

The appeal is one which falls clearly under 
Section 351 of the Code of Civil Procedure, 
which is applicahke to this suit on this 
particular point ` ` : 

` The case must be remanded to the Collect- 
or, whose decision on the preliminary point 
is set aside. The Collector will allow the 
plaintiff to file evidence or adduce witnesses, 
and will consider the proofs adduced by 
both parties ; and whatever definition"he may 
give to the tenure Which the defendant ad- 
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mittedly holds under the plaintiffs, he will 
consider whether the latter are or are not 
entitled, on the merits, to enhance. The case, 
in short, will be regularly and fully tried. 
Remand accordingly. 
a 


The 3rd Februagy 1866. 
Present: 


The Hon'ble H. v. Bayley and Shumboonath 
Pundit, Judges, 


SJurisdiction—Enhancement—Julkur. 
Case No. 2291 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. A. Pigou, Judge of Hooghly, dated 
the 29th June 1865, affirming a decision 
passed by Mr. W. H. Ryland, Deputy 
Collector of that District, dated the 12th 
September 1864. ° 


Puran Sautra (Defendant) Appellant, 


- versus g 
Shaikh Taj ooddeen(Plaintiff} Respondent, 


Baboo Bama Churn Banerjee for 
Appellant. 


Baboo Dwarkanath Mitter for Respondent. 


. 
A suit for enbancement of a julkur tenure is’ cogni- 
gable in a Revenue Court, P 


Tue first plea taken in this special appeal 
is that, as this is a suit for enhancement of 
julkur rents, it is not cognizable in the 
Revenue Courts. We are, however, of opi- 
nion that a suit for enhancement of a julkur 
tenure is cognizable in a Revenue Court, 
just as an action for arrears of rents of other 
tenures is cognizable under Clause 4 Section 
23 of Act X of 1859. Itis urged that the 
grounds of enhancement set forth in Section 
17 of the ‘Act for enhanging the rents of 
“ lands” do not apply to.the case of an en- 


hancement, of a julkur tefiure, especially as |, 


the law is specific, viz. as to the ground of in- 
creased productiveness of land. This plea is 
technical, and as to the letter ofthe law only ; 
but it is in substance futile, with reference 
to the reasonable interpretation and the spirit 
_of*the law. F ; 

As, too, we find that suits for arrears of 


Court, we cannot see why a suit. for 
enhancementef such rent should be’tried by 
any other Court. e 

It is now urged before us thatyalthough the 
Judge below found that the productive 
powers of the julkur have been increased 
by the labor and at the expense of the. 
ryot, he has wrongly decreed an enhance- 
ment. i 

We find that the Courts below have de- 
creed the enhancement on no such grounds, 
but simply on the finding of fact of the value 
of the fish having increased. The appellant 
argues that this value may diminish. When 
it does so, the spécia] appellant may, if so ad- 
vised, ask for an abatement as provided in 
the law. 

On the whole, we see no reason to inter- 
fere with this decision, ang accordingly we 
dismiss the special appeal with costs, j 


é 


The 5th February 1866. 


i 


a Present: 


The Hon’ble Sir Barnes Peacock, Kz., Chief 
Justice „and the Hon’ble H. V. Bayley, 
J. P. Norman, Shumboonath Pundit, and 
G. Campbell, Judges. 


Jurisdiction (of Civil Court)—Suit to 
set aside Sale in execution of decree 
fraudulently obtained under Act X 
of 1859. 


t Case No. 1678 of 1865. i 


Special Appeal from g ‘decision passed by 
Mr. A. Swintħ, Judge of Tipperah, 
dated the lst April 1865, affirming a 
decision of Moulvie Unwur Ali, Princi- 
pal Sudder Ameen of that District, dated 
the 5th August 1864. 


Nilmoney Bonick (Plaintiff) Appellant” 


versus 


Poddo Lochun Chuckerbutty and others 
(Defendants) Respondents. 


Bahoos a ea Chunder Mookerjee and 
Kalee Mohun Doss for Appellant, 


Baboo Romesh Chunder Mitter for 
- Respondents. 
a 
A suit lies in a Civil Court to set aside a sale in exe-* - 
cution of a decree fraudulently obtained in a Revenue 


julkur rents are cognizable by the Revenue Court under Act X of 1559, 


A 
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It is a cause of suit ia the Cil Courts 
which bave jurisdiction to administer the 
rules of equity, justice, and good conscience, 
to set aside decrees obtained by fraud, and to 
restrain the parties to the fraud from reap- 
ing the fruits of it by enforcing such de- 
crees. 

In this ease,*the Revenue Court upon re- 
view set aside the judgment under which 
the tenure was sfid, and passed a fresh judg- 
ment for a differeng amount. When that 
judgment was set aside, there was no judg- 
ment to support the sale which had taken 
place under it. It is unnecessary to say 
what’ would haye been the effect of setting 
aside the deéreeunder which the sale took 
place, if “ke purchaser at the sale had been 
a bona fide purchaser. It is sufficient to 
state that a decree set aside for fraud would 
not support a sale to a purchaser in collusion 
with the parties to the fraud and acting as 
benamee for one- of them. This is the 
charge in the present case, und if tlfe fraud 
alleged be made out, the plaintiffis entitled 
to relief. The decrees of the Lower Courts 
are reversed, and the case remanded to the 
Court of first instance to be tried upon the 
merits 

Campbell, J.—I concur in thinking 
that the Civis Court has jurisdiction in 
this case. But I should like to be undor- 
stood as confiuing myself to the very case 
before us, viz. that of a suit against the 
fraudulent purchaser of the property, for 
recovery of the property. I would not 
commit myself to anything whieh might 
seem to lay down that any decree passed 
between certain parties can be set aside by a 
freah suit between the same parties. I think 
that any suit which could be brought in a 
Civil Court to set aside or render inopera- 
tive the decree of the same or of 
another Civil Court, can be brought to 
deal similarly with the. proceedings of a Re- 
venue Court, when, as iu this case. the ground 
of the action being fraud, it is such that the 
Revenudé Court has no jurisdiction to enter- 
tain such a suit. But £ would hesitate 
before in any degfee trenching on the prin- 
ciple broadly laid down by Section 2 Act 
VII of 1859, and*ivhich sgems to render 
every suit final between the parties to the 
suit, and allows no fresh suit to try the same 
subject-matter. A fresh suit can, no doubt, be 
brought by or against a third party injured 
by or improperly profiting, by the decree, 
But between the same parties respecting tlfe 
same subject-matter, I doubt whether any 
fresh suit can in any shape be brought. We 























Peacock, C. J. (Bayley, Norman, and 
Shumboonath Pundit J. J. concurring ).— 
Tue question is whethes a suit lies in the 
Civil Courts to set aside a sale in execution 
ofa decree of a Revenue Court’ under 
Act X of 1859 on the ground of fraud. 


The case, decided on 16th March 1864, by 
a Full’Bench, in No. 70 of 1863, does not 
govern this case. In that case no fraud or 
other misconduct of the parties to the suit 
was alleged. The decision was merely that 
a suit would not lie iu the Civil Court to 
annul the decisfon of a Revenue Court 
under Section 151 of Act.X of 1859, or to 
set asidea sale of a tenure by order of a 
Collector in é&xecution of a decree for 
arrears of rent. 


Iconeur entirely in that decision. The 
suits before a Collector under Act X of 
1859 are not summary suits, but are in most 
cases suits in Courts having exclusive juris- 
diction. 


There is no general power in one Civil 
Court to set aside a decree of another Court 
of competent jurisdiction, upon the ground 
of an error or mistake on the part of the 
Court making the decree. But when a decree 
of one Court, or an execution of a decree is 
obtained by fraud, the traud gives a right of 
action to the party injured by it against the 
party guilty of the fraud. The Revenue 
Courts have no jurisdiction to try a suit to 
enforce that right of action; but the suit is 
cognizable only by the Ordinary Civil 
G@ourts of Judicature within whose jurisdic- 
tion the cause of action accrues, or within 
whose jurisdiction the defendant resides as a 
fixed inhabitant. Possitly, the Revenue 
Courts under Act X of 1859 may have the 
power to prevent parties from abusing the 
process of their Courts. But, admitting that 
they have that power, it does not oust the 
jurisdiction-of the Ordinary Civil Courts of 
Judicature ; otherwise two parties may col- 
lude, and by fraud obtain a decree against a 
putneedar for a small arrear of rent, and, 
before the putneedar has notice of the 
decree, sell his tenure however valuable. ‘It 
may be worth 10,000 or 20,000 rupees ; and 
if the incidental power of the Collector to 
deal with abuses of its ow decrees would 
oust the jurisdiction of the Civil Courts, the 
decision of the Revenue Courts under Act 
X of 1859, Section 151, would be final and 
dispose of property of such a value that, if 
a detree of the High Court in respect of it 

* Were obtained, it would be appealable to the 
Privy Council? 


a2 Act X 
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know nothing of any distinctions between 
law and equity, and I-would not admit the 
possibility of bringing a suit in equity to 
render ineffectual a legal decree. I should 
rather think that the remedy under our 
procedure is, in case of a decree fraudulently 
obtained ex parte, an application for a re- 
hearing, and in any otber case arf application 
for review, as provided for in the Code of 
Procedure. In this case, However, it appears 
that, under the decree ef a competent Court, 
the property has been sold, and the sale is 
so far final, The present suit is of the 
nature of a suit to force the purchaser to re- 
convey the property on the. ground, that the 
purchaser (who was no party tò the original 
suit) fraudulently brought abousfhe sale of 
the property, and fraudulently bought it, I 
think that such a suit will lie, and so far I 
concur in the Judgment of my learned col- 
leagues. 


The 5th February 1866. 


Present : 
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If a sale of A’s tenure is made fraudulently under a 
decree of the Revenue Court for arrears of rent against 
B, the Civil Cofirts have jurisdiction to set aside the 
sale and to restore A tg his rights. 


This case was referred to a Full Bench by ` 
Justices Bayley and E. Jackson, with the 
following orders :— 


Jackson, J.—Tun first question raised in 
this appeal is whether the Civil Courts 
have jurisdiction to entertain a suit which 
is brought either directly, or indirectly to 
set aside the sale of a tenure under Section 
105 of Act X of 1859. There has already 
been a decision of this Court passed by three 
Judges, in é which eit was ruled that the 
jurisdiction of the Civil Couft was barred by 
Section 151 of Act XK of 1859. I differed on 
that occasion from the view of the law taken 
by those learned Judges. °F the facts of this 
case, however, exactly corresponded with the 
facts of that case, I might have considered 
their judgment as finally ruling the disputed 
point; but there is an important distinction 
between the two cases. In that suit the 
defauiter himself sued to have the sale set 
‘aside. In the present suit a third party sues 
to have it annulled. Section 106 of the Act 


The Hon'ble Sir Barnes Peacock, Ki., Chief makes provision for the hearing of the claim 


Justice, and the Hon'ble H. V. Bayley, 
J. P. Norman, Shumboonath Pundit, and 
G. Campbell, Judges. 


Jurisdiction (of Civil Court)—Suit to 
set aside sale in exeeution of decree 
fraudulently obtained under Act X 
of 1859. d 


Case No. 2138 of 1865. 


Special Appeal, from a decision passed by 
Mr. L. W. Hutchinson, Principal Budder 
Ameen of Furreedpore, dated the 28rd June 
1865, reversing a decision. of Baboo Gunga- 
kant Mookerjee, Moonsiff of that District, 
dated the 29ih December 1864. <y 


Ramsoondur Poramanick and others (Defend- 
ants) Appellants, 


. versus i 


Prosunno Coomar Bose and others (Plaintiffs) 
Respondents. 


Baboos Greeja Sunkur Mozoomdar and HMotee 
Lal Mookerjee for Appellants. 


Baboo Peary Lal Roy for Respondents. 


of a third party by the Collector, if he 
appears and raises his claim before the day 
fixed for the sale; but even then the Collect- 
or appears not to be required under the 
Section in all cases to adjudicate on the claim, 

but to have a discretionary authority to adju- 
dicate if he see sufficient reason for so doing, 
and if the third party deposit in Court the 
amouht of the deeree, or give sufficient secu- 
rity for the same. The law does not go on 
to state that the Collector shall have authority 
to adjudicate on the claim if preferred after 
the day fixed for the sale. The law, therefore, 

being silent as to such a claim as is now put 
in by the plaintiff in this suit, the Collector 
would not have jurisdiction to entertain it. 

It follows that the Clanses of Section 161 

of Act X, which refer only to orders passed in 

execution of decree within the cognizance of 
the Collector, would not apply to this suit. 

I think, therefore, that the Principal Suder. 
Ameen had jurisdiction to entertain the plaint- 

iff’s suit, and to adjudicate upon it. 

Bayley J.—Iedo not differ from, but 
assent to, the Full -Bench Ruling of the 
16th March 1864. I find, however, others, 
to the contrary, of Phear and Steer, J. J., of 
9th August 1865, page 156 of the Weekly Re- 
porter, Vol. III: and of Loch and Giver 
J. J, Vol. IV, Sutlterland’s Weekly Re--. 
porter, page 5, Act X Rulings,*31st August, 


A 
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Johree Lall’s case. IJ think that certainly 
there is no express provision by the Legisla- 
turein Act X of 1859, for the reversal of a 
sale in execution under Section 105 of Act X 
of 1859, by appeal or regular suit, or revi- 
sion, as far as the defaulter is concerned. 
Here, however, (in this No. 2!38) is a third 
party, who claims to set asido the sale after 
it is made on the allegation, and in this case 
apparently on a well founded allegation of 
fraud and collusion, by which his rights have 
been swept away, ,and his tenure becomes the 
property of another; or, in other words, the 
plea is that there “was no legal sale under 
Section 105, and, therefore, the Collector’s 
acts were null and void. e 4 

Certainly, I ttfink a conflict exists between 


- the decisions of 16th March 1860.and the 


others cited above. 

No other ruling “is shown to us providing 
specially for cases of fraud; I think, therefore 
it is matter to be referred toa Full Bench, 
with a view to have it declared whether the 
above decisions of the Division Benches of 
9th and 31st August 1863 are correct or not, 
or under what circumstances the Civil Courts 
have jurisdiction to interfere in sales made 


by Collectors under Section 105 Act X of |* 


1859. 

Judgment of Full Bench——This case is 
governed by our decision in the case, Special 
appeal No. 1678 of 1865. The tenure was 
sold under a decree of the Revenue Court for 
arrears of rent against Bhuggobutty and not 
against the present plaintiff. If the plaintiff 
was the real owner of the tenure, and was 
treated as the proprietor of it, by the zemin- 
dar by his accepting rent from him for 
it, his tenure could not be legally sold under 
an execution frauduletly, obtained against 
Bhuggobutty. If the allegation of the de- 
fendant be made out that the tenure really 
belonged to Bhuggobutty as the heiress of 
the registered proprietor, and that the plaint- 
iff never purchased the tenure, never was 
in possession, and never paid rent for it, the 
case would be different : for, in that case, the 
tenure would not belong to the plaintiff, but 
to Bhuggobutty against whom the decree was 
obtained “and the execution issued. But if 
the sale of the plaintiff’s tenure was made 
fraudulently under a decree against Bhuggo- 
butty, the Civil Courts clear?y have jurisdic- 
tion to set aside the sale, and to estore the 
plaintiff to his rights. 

The case will be sent back to the Division 
Bench which referred it to us, in order that 
it maf be determined with reference to our 

-present devision upon the point of law which 
has been referrell to us. 
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The 5th February 1866. 
Present : 


The-Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
W. S. Seton-Karr, Shumboonath Pundit, 
and A. G. Macpherson, Judges. 


Limitation (under Section 77 Act X 
of 1859). 
°. 


Case No, 2293 of 1865. 


Special Appeal from a decision passed by the 
Principal Sudder Ameen, with powers of the 
Judge of the Small Cause Court of Backer- 
gunge, aged the 27th September 1864, 
affirming a decree of the Mloonsiff of that 
District, dated the 27th September 1864. 


Denonath Bose and others (Plaintiffs) 
Appellants, 


versus 
. 


Kally Coomer Roy and others (Defendants) 
= Respondents. 


Baboo Shibchunder Mojoomdar for Appellants. 
Baboo Motee Bal Mookerjee for Respondents. 


When a suit is brought in a Civil Court (under Sec- 
tion 77 of Act X of 1859) to establish a title against 
which an adverse decision has been passed on appeal 
from an order of a Collector or Deputy Collector, the 
period of limitation for the suit in the Civil Court 
runs fromthe date of the decision on the appeal, and 
not fron@the original order of the Collectoreor Deputy 


Collector. 


This case was referred to a Full Bench by 
Justices Morgan and Shumboonath Pundit, 


with the following order :— 


Referring Order.—As we see no reason to 
doubt the correctness of the earlier decision 
noted in the margin * 
- according to which 
R., 13th September 1865, the Lower Court has 
Sreemuty Janokee, appel- decided this case, 
lanh 155 of the Act Xx 201 as we think that 
Decisions, Vol. 11], Weekly the limitation of one 
Reporter, 8th of Augus year in such cases 
1865, Nemoy Jogee atl Should be construed 
others; appellants, to run from the date 
of the decision of the Appellate Court, we 
refer the case to the Full Bench. 

Judgment of the Full Bench delivered by 
Peacock, C. J. —The question in this case de- 
pends upor the proper construction-of the 
proviso to Section 77 of Act X of 1859. 


* Pago 21 of the Act X 
Decisions, Wol. IV, W 


Oo 
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The words arc—‘'Provided always that 
“ tho decision of the Colloctor shall not 
“ affect the right of either party who may 
“ have a legal title to the rent of such land 
“t or tenure to establish his title by suit’ in 
“the Civil Court if instituted within one 
“í year from the.date of the decision”? The 
question is whether the word e* decision” 
means the decision of the Collector or the 
final decision in the sui if an appeal is 
preferred. It appears to us that it means 
the final decision in the suit. 

By Section 23 it was enacted that suits for 
arrears of rent should be tried by the Collect- 
ors of Land Revenue, and, except by way of 
appeal, should not be cognizabledn any other 
Court. The Proviso in Section 47 was to 
prevent decisions in trials under the Act from 


being final, or barring a suit to try the right, 


to the rent between: the plaintiff and the 
intervenor. When the Legislature spoke of 
the decisions of the Collector, doubtless they 
intended to include decisions in appeal from 
those decisions. i 

By Section 150, it was enacted that—“ All 
“the pewers vested in the Collector by the 
“ preceding Sections of this Act may be exer- 
“ cised by any Deputy Collector in cases 
“ referred to him by a Collector, and in all 
“ eases without such reference by any Deputy 
“ Collector placed in charge ‘of any Sub- 
“ Division of a District; and ùll applications 
“ and reports allowed er required by this Act 
‘ to be made to the Collector, may be made 
“to any Deputy Collector having such local 
“ jurisdiction.” 

_ Sectione150 was repealed by Act NI of 
1852 of the Lieutenant-Governor of Bengl 
in Council, and was re-enacted with sligift 
alterations by Section 19. But this does enot 
make any difference with reference to the 
point now under consideration. 

Section 155 of Act X of 1859 says— 
‘When any such suit as aforesaid, in which, 
“if tried and decided by a Collector, the 
‘judgment of the Collector would be final, 
“ is tried and decided by a Deputy Collector, 
‘an appeal from the judgment of the’Deputy 
‘* Collector shall lie to the Collect&r.” 

Now, if a person were tg sue for arrears 
of rent under 100 rupees, the decision of the 
Collector would be final; but, if tried by a 


. Deputy Collector, there would be an appeal 


te the Collector. Suppose the question had 
arisen in a suit under 100 rupees tried by a 
Deputy Collector, would the year be reckoned 
from the date of the decision of the Deputy 
Collector, or from the date of the decision of 
the Collector? If it is from the decision 
of the Collector, it dates from the decision in 


appeal. But if from the decision of the 
Deputy Cellpctor, it would date from the 
decision of the original Court. It appears 
to us that, in such a case as that, it would 
come strictly within the words “ the, decision 
of the Collector.” Then it would be from 
the decision of the Appellate Court; and 
if from the decision of the Appellate Cvurt, 
does not that show, that in the case of an 
appeal from the decision of a Collector in 
the first instance to a Judge, the Act meant 
that the period should date from the decision 
of the Appellate Court? It appears to us 
that the decision meant was the final decision 
in the case. ` 
The party, in whose favor the decision of 
the Court of first instance is given, would 
have no ground to appeal against it; but if 
the period of one year is to be reckoned 
from the date of the decisio® of the Collector 
in cases appealable to the Judge, the party 
in whose favor the decision of the first Court 
was given, would be too late to establish his 
right by suitin the Civil Court, if, on appeal 
by his opponent, the case should be deter- 
mined against-him by the Judge after the 
expiration of a year from the date of the 
decision of the Court of first instance. 


We think that the words of the Legislature 
must receive a reasonable construction, and 
that the right of either party, who may have 
a legal title to the rent, to establish his title 
by a suit in the Civil Court, is not barred or 
affected by the decision of the Court of. 
first instance, or of the Court of Appeal, if 
the suit in the Civil Court is instituted within 
one year from the date of the decision against 
him. : : 

Seton-Karr, J.—I enly wish, in addition 
to what the learndll Chief Justice has said, to 
state that this point does not come before me 
now for the first time. In one of the deci- 
sions cited by the Judges who have referred 
the case, sitting with Mr. Justice Kemp, 
I decided, on the purely technical gnd 
grammatical construction of Section 77, that 
the limitation must be reckoned from the 
decision of the Collector. But, subsequently, 
in another case, sitting with Mr?*Justice 
Macpherson, I re-considered that opinion aid 
thought, in accordance with the ruling of: 
Justices Shumboenath and Phear, that the 
limit ought¥o run from the dateof the decision 
of the second Court, and I hold that opimion 
on full consideration of the subject, whether 
the decision of the first Revenue Court be 
favorable or adverse to the plaintiff whe has 
to seek his remedy afterwards in the Civil _ 
Court. 
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This seems to me the only way of avoiding 
certain iftconsistencies, and of rgmoving the 
difficulties which the Loyer ‘Courts would 
feel in applying the Law of Limitation under 
this Section, if the literal text of the Section 
were insisted on. Sometimes the appeal in 
Act X lies to the Collector from the Deputy 
Collector, sometimes from the “Collector to 
the Judge, and sometimes from the Collector 
to the High Court. If we insist on the gram- 
matical and literal interpretation of Seétion 
77, discrepancies apd difficulties must arise. 
The fair way of mgeting them, and of inter- 
preting the Section, is to rule that, in all 
cases, the limitation should run from the date 
k the decision of the secohd or the Appellate 

ourt. 


The 9th February 1866. 


Present: 


The Hon’ble L. S. Jackson and EF. 
Glover, Judges. 


A. 


Decision of Collector in appeal final— 
High Court (Superintendence over 
Collector’s Court). 


Case No. 776 of 1865 under Act X of 1859. 


Miscellaneous Appeal from an order passed 
by the Collector of Hooghly, dated the 
24th August 1865, affirming an order 

«passed by the Depury Collector of Se- 
rampore, dated the Tth July 1865. ° 


Huro Mohun Mookerjee, Appellant, 
versus 
Kedarnath Doss, Respondent. 


Baboos Pearce Mohun Mookerjee and 
Bones Madhub Banerjee for Appellant. 


Baboo Nil Madhub Sein for Respondent, 


A Collector’s judgment in appeal is final under Sec- 
tion 159 Act X of 1859, whether the judgment be 
passed on the merits or disposes “of the appéal on a 
preliminary objection. 

Section 15 of the High Court's: Act does not give 
the Court a superintendence over a Collecfor’s Court, 


A PRELIMINARY objection is taken to the 
hearing of this appeal by the respondent’s 
plear, on the ground that, under Section 
-159 of Act X of 18593 the Collector’s order 
was final. ° 


We think that the objection rhust be al- 
lowed. The original suit was under the 
value of 100 rupees, and it is not denied that, 
had, the Collector’s order in appeal gone on 
the merits of the case, his decision would, 
under the Section ,above quoted, have been 
final. Now, the law makes no difference be- 
tween dectstous "which are passed on the 
merits of a case, and those which dispose of 
appeals on prelimifiary objections. The same 
principle would apply to both, and prevent 
a Civil Court from taking cognizance of a 
case in which a Collector’s order is declared 
to be final. 


It is urged,on the other side that Section 
15 of the Act of Parliament, for establishing 
the High Court (24 and 25 Vie. e. 104) 
gives that Court a superintendence over all 
Courts subject to its Appellate Jurisdiction, 
and that, therefore, asa Collector’s Court is 
so subject, we have power to interfere in the 
present case- On this,.we observe hat the 
words of the Section obviously refer to the 
general Appellate Jurisdiction of the Court, 
and not to particular cases in which that 
jurisdiction is extraordinarily exercised, or 
fto a superintendence which is placed by a 
distinct law in the Commissioners and Board 
of Revenue. 


The appeal f$, therefore, dismissed with 
costs. 


The 12th December 1865. 
e e 


Present: 
a ` 


Th» Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 


Jurisdiction (of Revenue Court)— 
Suit for rent—Intervenor. 


Cases Nos. 121 and 628 to 686 of 1865 under 
Act X of 1859, 


SpeciateAppeals from a decision passed by 
the Judge of Moorshedabad, dated the 1st 
December 1864, reversing decisions of 
the Deputy Collector of that District, 
dated severally.the Sth, 6th, ‘loth’ and 


20th August 1864. . 
The Nawab Nazim of Bengal (Plaintiff) 
Appellant, 


VETSUS 


Mehdee Ali and others (Defendants) ` 
Respondents. 
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Baboos Kishen Kishore Ghose, Onoocool 
Chunder Mookerjee, Obhoy Churn Bose, 
aud Gopeenath Mookerjee for Appellant. 


No one for Respondents. 7 


A deeree of the High Court deciding that a party who 
has obtained a kuboolent from æ farmer can sue the 
farmer on the contract made by hin, and that a third 
party cannot claim in such a case, does Agt affect the 
jurisdiction of the Revenue Courts to enquire and decree 
who is actually and bond fide in peceipt of the rent and 
entitled to a decree under Section 77 Act X of 1839. 

In some of these cases, the special appel- 
lant, the Nawab Nazim, was plaintiff, and 
Mehdee Ali (the respondent) an intervenor ; 
in others, Mehdee Ali was the plaintiff, and 
the special appellant, the intervgnore They 
are all suits for rents against individual 
ryots. The Deputy Collector edecided in 
favor of the special appellant, on the ground 
that he is proved to be in receipt and pos- 
session of the rents ; but the Lower Appel- 
late Court held that the High Court having 
already decided in a Civil suit that Mehdee 
Ali was entitled to the rents of the property 
of which the defendanfs are the ryots, 
the Deputy Collector should not have 
adjudged these cases with reference to pre- 
vious possession. 

The decree of the High Court referred 
to by the Lower Appellate Court simply 
decided that Mehdee Ali havieg obtained a 
kubooleut from a farmer had*a right to sue 
the farmer on the contract made by him, 
and that the special appellant, the Nawab, 
could not intervene in such a case. The de- 
cree of the High Court did not determine 
the righ,and title to the property.« The 
suit before it was a Civil suit to set aside the 
decision of a Revenue Court dismissing the 
claim of Mehdee Ali against his farmer,éon 
the ground that the “special appellant 
(who had intervened under Section 77 of 
Act X of 1859) had proved a previous re- 
ceipt of rent from the property, although 
such rent was not received from the farmer 
himself. This decree does not affect the 
jurisdiction of the Revenue Courgs,-to en- 
quire and decide who is actually’ and in 
good faith in receipt of the rent of the land 
on the ground of previous receipt, and is, 
. therefore, entitled to obtain a decree for the 
rents under the 77th Secéton. 

In somé of these cases, the ryots sued by 
the special appellant adinitted his right, 
but it was and is within the ‘power of 
Mehdee Ali to prove that they have paid him 
rents before. 


“By ayoiding to bring directly a Civil suit 
to prove and establish the right to the pro- 
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perty, both the plaintiffs have caused much 
confusion ang harassed the ryots. “We can- 
not, however, ‘uphpld the decisions of the 
Lower Appellate Court, and we remand all 
these cases to that Court, in order that it may 
decide which of the two contending parties 
should, on the ground of previous possession 
and receipt of rents, obtain a deeree for ihe 
rents in dispute. These suits must be deter- 
mined according to the result of the enquiry ` 
into the question of the actual bond fide 
receipt and enjoyment of the rent; the right 
and title (if these do not spparently accom- 
pany such reccipt and enjoyment of the rent) 
must be determined by a Civil Court, 
6 


The 22nd December 1865. 
Present: 


The Hon’ble W. Morgan and Shumboonath 
Pundit, Judges. 


Suit for rent—Intervenor (Failure of 
—to establish his claim)—Decision 
under Section 77 Act X of 1859. 


Case No. 1935 of 1865 Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 18th 
April 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 30th November 1864. 


The Nawab Nazim of Bengal (Intervenor) 
Appellant, 


under 


A 


J VETSUS 
Puddo Lochun Mundul and others (Defend- 
ants) Respondents. 


Baboos Kishen Kishore Ghose. Onaocool 
Chunder Mookerjee, Obhoy Churn Bose,’ 
and Umbieca Churn Banerjee for Appel- 
lant. ‘ ` 


Baboos Kalee Mohun Doss and Kafe 
, Kishen Sein for Respondents. 


In a suit for rent in which a claimant intervenes 
under Section 77 Act X of 1859, the mere failuge of the 
intervenor to establish his claim does not entitle the 
plaintiff to a decree. 

The finding of the Judge that the payment of rent 
to the intervenor was a payment toa person who was 
not legally competer to reveive it, is not necessarily 
inconsistent wih au actual and bond fide receipt of the 
rent so paid. Whatever may be the legal title to the 
property, the decision *under Section 77 must be in 
favor of the person who is in actual and bond fide 
receipt of the rent. 


Tus special appeal is from the judgqent 
of the Judge of Zillak Beerbhoon, affirming-. 
the Deputy Collector’s judgment in a suit 
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for arrears of rent bronght by Nawab Syud 
Mehdee Ali Khan against Pugdo Lochun 
Mundul. The plaintiff gbtained a decree 
against the defendant, a ryot, for the sum 
of rupees 1-7-3, being the rent, for the first 
three months of the year 1271, of lands held 
hy the defendant within the zemindary of 


Ghoredoho, of which the plaintiff alleged | Court. 


that he had assumed Ahas possession upon 
the expiration of the lease granted to the 
farmer Radhanath, The plaintiff's right to 
receive the rent was disputed, and such right 
was claimed by the Nawab Nazim, on the 
ground that he was in the actual and bond 
Jide receipt and enjoyment of the rent of 
this land before,and up to theeime of the 
commencement of this suit ; upon which the 
Nawab Nazim was made a party to the suit 
under Section 77 af Act X of 1859. Hav- 
ing made the claimant a party to the suit, 
the Deputy Collector was bound by the 
express provisions of that Section to enquire 
into “the question of the actual receipt and 
enjoyment of the rent by such third person,” 
and “to decide this suit according to the 
result of such enquiry.” 

It is certain that evidence was given to 
show the actual receipt of rent by the 
Nawab Nazim for several years before and 
up to the time of suit. It does not appear 
what other evidence (if any) was produced, 
or what weight was attached to the evidence 
given ; because the Deputy Collector merely 
refers'to his judgment in another similar 
case (No. 683) decided on the same day 
with the remark, “for the reason stated in 
the decision thereof, it is the plaintiff who is 
entitled to the rents in suit.” In the suit 
No. 683, the pluintiff kad given evidence to 
show that he had taken 4ĝas possession of 
the land, had obtained kubooleuts, and had 
actually received rent. If the evidence in 
both the suits, regarding possession of the 
land and receipt of the rent, was precisely. 

vth@same and deserving of the same weight 
(which seems unlikely), the Deputy Col- 
lector should have made this to appear more 
plainly. The judgment of the Lower Appel- 
late Cotirt fully states the grounds of the 
decision of that Court. The evidence of the 
witnesses is described as “far too conflicting 
to afford any aid in comin® to a decision.” 
The Judge does not wholly dfscredit the 
evidence of the actual payment of rent to 
the Nawab, hut he holds that the payment. 
onder the circumstances which attended it 
cann& avail either the ryot who paid, or 
athe Nawab who received, the money, and did 
not constitute ‘such a receipt and enjoyment 


of the rent as was contemplated b} the 77th 
Section so as to entitle a claimant to a 
decree. The plaintiffs evidence of his 
possession of the lands and of the actual 
receipt of rent by Lim (if we are to suppose 
that he adduced ayy such evidence in this 
suit) is not alluded to by the Lower Appellate 
Tht judgment of that Court pro- 
ceeded chiefly upon decrees made iu certain 
suits in the Civil Courts between the plaint- 
iff and the Nawab, ite which the latter had 
failed to establish his right to succeed by 
inheritance either according to Mnxhomedan 
Law or family custom to the property left 
by Amg@eroonissa Begum, of which this 
zemindary of Ghoredoho was said to form a 
part. Those suits related to other lands, 
viz. a putnee mehal called Rajbattee ; but 
the Nawab claimed, or was deemed by tho 
Judge to claim, by the same title, that is, as 
heir, the lands which were the subject of 
those suits’and the lands the rents of which 
are now in contest. The Nawab’s title by 
inheritance failing Jim, and the evidenco of 
actual receipt of rent being insufficient 
to support his claim under the 77th Section, 
« decree was given for the plaintiff, the Jndge 
concluding his judgment thus :—“ In my 
opinion, neither in equity nor by law, has the 
Nawab any clajm to be put in possession of 
the estate or toeits rents, nnd I therefore dis- 
miss the appeal,” The Nawab was a party 
to this suit only as aclaimant under the 77th 
Section, and, in that character, he could not 
rely upon his mere right and title, whatever 
this might be, to tle land, or to ghe rent, 
nor could he require from the Court an ad- 
jiWication of any matter other than “ the 
quegtion of the actual receipt and enjoy- 
ment of the rent” * # * “before and up to 
the time of the commencement of the suit.” 
His title, however clear, would avail him 
nothing as aclaimaut under that Section, 
unless he were also in actual receipt of the 
rent, ‘On the other hand, the plaintiff's 
title, supposing him to show a perfect title, 
would net qrdinarily in a suit of this de- 
scription (& claimant intervening) support 
a decree in his fayor, because the Court is 
bound by the express direction of the Le- 
gislature to decide according to the result 
of the enquiry into the question ‘of the ac- 
tual receipt of rent. Having failed to satis- 
fy the Court of the matters required froma 
claimant: who intervenes under the 77th 
Section to be established, the Nawab’s 
claim fell to the ground, and it, therefore, 
became necessary to decide upon the ‘plaint- 
iffs right of suit. It was argued here on 
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“his behalf *that he was entitled to a decree 
upon the mere failure of the Nawab’s claim ; 
but the Nawab’s failure does not of itself 
show that the plaintiffis entitled toa decree for 
rent. He cannot recover through the weak- 
n33 of the ease of tha intervening claimant, 
or otherwise than by showing a right of suit 
in himself for the rent in question. It is 
with reference to the plaintiff’s right to 
maintain this suit against Phe ryot, and per- 
haps atso with reference to their bearing oa 
the question of. good faith arising under 
the 77th Section, that we are to understand 
the passages in the judgment relating to the 
disputed right to the property which the 
Begum Ameeroonissa is suppésed to have 
left at her death. In the Judgy’s’ view, the 
Nawab’s right to inherit having been nega- 
tived, and the plaintiff's right to the pro-, 
perty having been ascertained, the rent sued 
for was decreed to the plaintiff. 

It is to be. regretted that the ’matters in 
contest between the Nawab Nazim: and the 
Nawab Syud Mehdee -Ali Khan have been 
allowed by them and their advisers to remain 
at issue and undecided ever since the death 
of the Begum Ameeroonissa, The result of 
this has been that the ryots of the disputed 

~ property and other persons have been greatly 
harassed, and the Courts occugied with much 
needless litigation. The present case is one 
of seventeen suits for rent brought against 
ryots by Syud Mehdee Ali Khan, in all of 
which the Nawab- Nazim has intervened. 
We heard a few days ago specinl appeals in 
nearly ag many other suits for rent of the 
same description, except that in some of them 
the Nawab Nazim was the- plaintiff awd 
Syud Mehdee Ali Khan the interveying 
claimant’; and, during the argument of this 
énse, we have been referred to many judg- 
ments of the High Court in other suits and 
proceedings of various kinds between these 
parties. ‘The contest seems to be whether 
the Begum was the true owner of the pro- 
perty (which: stood in the name ,of Syud 
Mehdee Ali Khan, or of his relatives), and 
whether the Nawab Nazim is erttitled to it 
by inheritance or by family usage, and 
further, whether Syud Mehdee Ali Khan 
has executed a deed of rgtease or relinquish- 
ment of his rights in favor of the Nawab 
Nazim. Instead of proceeding forthwith to 
obtain an adjudication of these matters in 
~dispute between them in a duly constituted 
suit before a competent Court, it has seemed 
_ fitting to them to attempt to discuss these and 
the like questions in suits for rent against 
the ryots of the disputed lands or against 
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farmers. In some of these suits, the Nawab 
Nazim and Syud Mehdee Ali Khan have ` 
each as plaintiff „obtained a decree -against | 
farmers upon kubooleuts given by them, the 
Court holding in each of those cases that the 
farmer, having given kubooleut to the plaint- 
iff, was bound by his contract whatever might ` 
be the stata of the right and title to. the pro- 
perty itself. The Nawab Nazim’s claim by. 
inheritance has, we have seen, been the 
subject of adjudication in one or more other 
suits in which some mouzahs or mehals, 
forming a portion of thẹ whole property 
claimed by inhevitance, were sued for. The 
alleged deed of relinquishment has never 
hitherto bean the sibject of a direct adjudi- 
cation; but we have recently, in another 
special appeal heard by us, directed a remand 
for the purpose of obtaining a full trial and 
decision respecting the existence snd effect 
of that document. 4 ae i 
The decision in the suit between the pre- 
tent plaintiff and the farmer Radhanath, 
upon which the Deputy Collector relies, is 
not, for the reasons given by the Lower 
Appellate Court in its judgment in this suit, 
applicable to the present case. The farmer 
having executed a  kubooleut to Syud 
Mehdhee Ali Khan, the decree was based* 
on that kubooleut. The. Deputy Collector’s 
other reasons seem applicnble rather to the 
evidence in the suit No. 683 than to this suit. 
His statements, that the Nawab Nazim had 
never made iny has collection or renis, and 
that the plaintiff hud entered into possession, 
had obtained a decree for a kubooleut, aad 
had actually received some rent from the ryot, 
must have reference to that case. In the 
present suit, the Judge expressly refers to 
the evidence of afual receipt of rent by the 
Nawab Nazim, and would scarcely have left 
unnoticed the important facts mentioned by 
the Deputy Collector had they been in evi- 
dence in the suit before him in appeal. Both 
Courts refer to the decisions in the suits in- 
which the Nawab Nazim had without success 
put forward against Syud Mehdee Ali Khan 
his alleged’ right to succeed by the Law of 
Inheritance, or by. usage to the Begùm’s pro- . 
perty. If the decrees in the suits referred 
to are ‘considered as decrees adjudicating the 
plaintiff's right @nd entitling him to posses- 
sion of theproperty for the rents of which 
the present suits are brought, they may be 
sufficient to authorize a decree in these suits 
for the plaintiff, notwithstanding that the 
Nawab Nazim may have shown an ‘ctual 
receipt of rent by hifa. But the suits re 
ferred to related, as we have seén, to other 
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lands, and it cannot be assumed that the 

. deerees in those suits will also dẹtermine the 
contest between the litigants respecting other 
portions of the property supposed to form the 
Begum’s inheritance. 

If these decrees do not govern the present 
suits it is to. be considered whether the 
Nawab Nazim’s claim to the rent under the 
77ih Section has been duly dealt with by the 
Lower Appellate Court. An actual receipt 
of rent has been, it, would seem, shown to the 
Judge's satisfaction ; but the payment being 
made (the Judge says) to an incompetent per- 
son, it does not excuse the ryot. The Sec- 
tion requires a glaimant to show,that he has 
actually and in good faith received and en- 
joyed the rent. The finding of the Judge, 
that the payment was toa person who was 
not legally competent (entitled) to receive 
it, is not necessarily inconsistent with an 
actual and bond fide receipt of the rent so 

aid. ` 

$ The Nawab Nazim, after the title of heir- 
ship which, from the commencement of this 
dispute, he has relied on, has been determined 
against him with respect to one estate, may, 
notwithstanding that adverse decree, continue 
to receive the rents of other estates claimed 
by himas heir of the Begum. An actual 
receipt of reut under such circumstances may 
also be a receipt in good faith. And in sup- 
port of this view, itis said on tbe Nawab 
Nəazim’s behalf, that the heirship has not yet 
been fully enquired into, and that the Nawab 
Nazim relies on an express recognition of his 
own right as heir, and on a relinquiskment 
by the plaintiff of all right and title by virtue 
of the deed alleged to have been given by the 
letter. hg 

The decisions of both the Courts are de- 
fective, and the case must be remanded to 
the Deputy Collector for trial. The question 
for enquiry is the alleged actual and bond 
fide receipt of rent by the claimant. What- 
ever may be the legal title to the property, 
the decision under the 77th Section must 
be in favor of the person whois in actual 
and bont fide receipt of the rent; and the 
decision in other suits between the litigants 
concerning other lands do not necessarily 
show that the Nawab Nazim’s receipt of the 
rents of the lands, which are now in contest, 
was not a receipt in good faith. 

In the other special appeals, Nos. 1936, 
1937, 1988, 1939, 1940, 1941, 1942, 1943, 
194%, 1945, 1946, 1948, 1949 1950, and 

1951 of 1865, notwithstanding some cir- 
cumstances of difference, the same remand 
order maybe made. In one case (No. 1947) 
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a 
the Deputy Collector relied upon evidence 
showing that the actual possession and 
receipt was with the plainsiff. We think 
tha? this case may also be remanded with 
the others to the Court of first instance. 
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The 15th February 1866. 
Present : 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


e 
Jurisdiction—Suit for rents of lands 
situate in different Sub-Divisions. 


Case No. 408 of 1865 under Act X of 1859. 


Regular Appeal from a decision passed by 
the Collector of East Burdwan, dated 
the Tth December 1865. 


Chunder Kant Chuckerbutty (Defendant) 
Appellant, 


versus 
Mrs. Elias (Plaintif) Respondent. 
f Baboo Onoocool Chunder Mookerjee for 


Appellant. f 
Mess?s. G. C. Paul; C. Gregory, &nd R. E., 
` Twidale for Respondent. 


Suit laid at rupees 6,276-10-6-2-2. 


A suit to recover the rents of lands situate in various 
Snb-Divisions was instituted and decided in the Court 
of the Collector of the District within which the Sub- 
Divisions lay. Hewp that the Collector’s Court had 
exercised its jurisdiction irregularly, as the suit should 
have beer instituted in a Sub-Division Court; but 
that, as $he Court had not acted wholly without Juris- 
diction, (Re proceedings (which were otherwise substan- 


„tially right) could not be set aside ou appeal, 


Tus is a suit instituted under Act X of 
1859 in the Court,of the Collector of Hast 
Burdwan to recovér rents due in respect of 
lands lying in the district of East Burdwan, 
The appellant contends that» the suit has 
been improperly brought in the Collectors 
Court, and prays that the decree which was 
passed against him may, therefore, be re- 
versed. The lands, for the rents of which 
the suit is brought, lie in various Sub- 
Divisions of East Burdwan, and the objection 
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taken by the appellant is that the respond- 
ent, instead of instituting the present suit 
(as directed by Section 20 of Act VI of 1862 
of the Bengal Council) in the Court of that 
Sub-Division in which the greatest part of 
the land is situate, and thén, if she pleased, 
applying to the Collector ofe the. District to 
withdraw it and try it himself, did not sue 
in any Sub-Division Courts but went to the 
Collector, and having obtained an order from 
him authorizing her s8 to do, at once filed 
her plaint in his Court. This, it is said, is 
an illegality, an assumption of jurisdiction on 
the part of the Collector, which vitiates all 
the subsequent proceedings. Cae 

No substantial injury has been done to the 
appellant by the course which the Collector 
has followed, because it is clear that, where- 
ever the suit had been instituted, the plaintiff 
must have got a decree, the defendant having 


in fact no defence whatever on the merits. . 


The degree appealed from is substantially 
right, and therefore cannot be reversed on 
“appeal, unless the Collegtor acted without 
jurisdiction. “If a mere irregularity has oc- 
curred, the judgment of the Lower Court 
ought not (under Section 350 of Act VIII 
of 1859) to be interfered with. 
that this isa case in which, although the 
Collector has exercised his jufisdiction irre- 
gularly, he has not acted wholly without 
jurisdiction. No doubt, the suit ought in the 
first instance to have been preferred in the 
Sub-Diyision within which the greater part 
of the lands is situate. But if it had been so 
preferred the Collector might have *with- 
drawn the suit and have tried it himsel 
He was guilty of an irregularity in Fa 
exercise of his jurisdiction: for, stridly 
speaking, he had no right to admit the plaint 
on his file except through the process of 
withdrawing it from a subordinate Sub- 
Division. Nevertheless, he had jurisdiction 
in the matter, if he bad but, exercised it re- 
gularly. ‘The irregularity does not sub- 
stantially affect the jurisdiction: thg-decree 
is in itself right on the merits, und there- 
fore we decline to reverse it, 

No other question is rfised before us; 
but the. parties agree that the respondents 
shall give up the 500 rtipees of damages 
which have been decreed to them, and shall 
accept in lieu thereof interest on the rents 
from the date when they became due till 
payment, at the rate of 12 per cent. per 
annum. ‘The decree will be altered accord- 
ingly, but’ in other respects the decree of 
the Lower Court is confirmed, and with 
costs. 


We think | 
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The 15th February 1866.” 
z Present : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Presumtion of uniform payment from 
Permanent Settlement—Evidence— 
Account Books (to corroborate 
oral testimony)—Hearsay Evidence 
(Admissibility of). «~ 


Case No. 2942 of 1865 under Act X of 1859. 


Special Appeal ffom a decision passed 
by the Judge of the 24-Pergunnahs, 
dated the 27th June 1865, affirming a 
decision passed by the Deputy Collector 
of that District, dated tht 19th January 
1865. 


Rajnarain Roy Chowdhry (Plaintiff) Appel-- 


lant, 
versus 
Mrs, Olivia Atkins (Defendant) Respondent. 


Baboo Anund Chunder Ghossal for 
Appellant. 


No one for Respondent. 


To obtain the benefit of the presumption under 
Section 4 Act X of 1859, the party pleading it must 
show a uniform payment for 20 years, and then it is 
for the opposite party to rebut that presumption bya 
showing a variation since the Permanent Settlement. 

Account books are oral evidence to corroborate oral 
testimony. 

Hearsay or mediate evideace is admissible when the 
absence of other evider®e is not accounted for as to 
subjects which cannot from their very nature admit of 
the production of immediate evidence, or when it tends 
to explain an act done and forms part of a particular 
transaction. 


In this case, plaintiff sued defendant for 
enhancement of rates of rent for two parces 
of land, plaintiff alleging that defendant held 
them at inadequate jummas, and defend- 
ant, that the rents could not be enhanged, as 
they were fixed, and so protected by law. 


The case was once before this Court*, and 
ewas remanded on the 

27th of August 1864, 

with a view to defendant 
being allowed to prove, by accounts or other- 
wise, that she had paid‘a uniform fixed rate 
of rent for 20 years, it appearing toxthe 
High Court then that the evidence she had 
previously adduced could omy suffice to 
show uniform payment for 17 years. 


* Weekly Report- 
er, Vol. 1, page 45. 
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Upon this remand, the first Court found as 
a fact that defendant had by cettain account 
books for 1846 to 1857, and-her dakhilas, 
“ proved the payment of rent for 20 years 
at one uniform rate,” 

As the special appellant’s pleader, in ob- 
jecting to these account books and-to the 
eutries in them, refers to the actual terms of 
the decision of the first Court, we think it 
advisable to extract the main portion of it 
for rendier reference :— 

“ An entry, dated 8rd February 1848, 
“ shews that grofnd-rent for years from 
“ 1844 to 1848 inclusive was paid on that date 
“ for the ground of one ef the houses. This 
“ shews that thé anntial jumma was rupees 
“ 1-4. Another entry of 1st May 1848, that 
“rupees 5-4-6 were for the years 1846 and 
“1847, being therénts forthe ground on which 
“ the larger house is erected. The account 
“ gives rupees 2-13-3 as the annual rent 
“ for this plot of land. The two jummas 
“rupees 1-4 and 2-13-3 make a total of rupees 
“ 3-14 which defendant has paid up to date. 
“ There is no reason to doubt the genuineness 
“of the entries in the account book. We 
“ find them in the body of the entries where 
“ an interpolation would be easily detected. 
“ Similar entries for ground-rent paid are 
‘Centered amongst theitems of expenditure 
“ for succeeding years; and I would con- 
“ clude that defendant has proved in the ab- 
“ sence of rent receipts for 1246, 1247, and 
“ 1248, that she had paid rent for those 
“years at the same rate as rents for the 17 
““years for which she has filed rent recejpts. 
“The documentary evidence now before the 
“ Court proves the paymeut of rents for 20 
“years at one uniform rate.” 

The first Court gives a decree for the fixed 
rent claimed as for 3 beegahs 9 cottahs 
covered by defendant’s deed of sale dated 
15th November 1816, and deed of gift dated 
at ear 1849, but, for 19 cottahs 15 
chiltacks in excess, declares defendant liable 
to have her rent enhanced at 20 rapees a 
beegah, as a fair and equitable rate. 

On «appeal, the Judge put in issue 
whether the land had been held at a uni- 
form rent for 20 years, and whether, there- 
fore, the legal presumption garose that it had 
been held at a uniform rent singe the time 
of the Permanent Settlement, and then how 
far the presumption had been rebutted. The 
Judge on these issues remarks as follows— 

“ Fhe High Court found that there was 

Alirect evidence of uniform rent during 17 
years, but disallowed the presumption of 
uniform rent during previous years. The 
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defendant has now filed her private account 
book, which shews tbat a uniform rent has 
been paid for one portion of land from 
1844, and onthe other portion from 1946. 
As regards the former, the 20 years are 
complete. As regards the latter, 2 years 
are wanting. I see no reason to doubt 
the genuineness of the account book, aud 
the plaintiff, appellant, in fact does not 
discredit it. Mrs. Atkins (defendant) has 
also deposed on oath that she paid the 
amount of rent noted, because the collecting 
sircar told her that was the amount paid by 
her predecessor, and I think that is good 
evidence'to ptove that no change was made 
at the time, and that the old rent continu- 
ed. I find “that a uniform rent has been 
paid on these lands 3b. 9c. for 20 years.” 

The Judge then states that, although the 
jumabundee of 1190 shows rupees 4-6-15-3-, 
2 to Have been paid then that does not show 
of itself the amount of rent at the Permanent 
Settlement. The Judge finally allows 21 
rupees a beegah fof the exce’s area, and, 
with this modification, affirms the decision of 
the first Court. 

In special appeal, it is urged— 

Is¢. That the remand order of the Court 
did not require or allow the further evidence 
admitted on thłs occasion below, and that 
it was too late to admit it. 

2nd. That the account book is not evi- 
dence. . s 

3rd. That the deposition of the defendant 
is hearsay, viz. on what the collecting sircar 
told het of her predecessor’s paymerfts, 

v4th. That, by the Judge’s finding, payment 
for 20 years has been proved only in respect 
to ohe of the parcels of land. : 

5th. That defendant’s dakhilas show a 
variation. ues 

6th. That the Judge has wrongly stated 
that this Court found uniform payment for 
17 years. - . 

7th. That the defendant’s evidence was 
taken ifeplaintiff’s absence, and she was not 
permitted tö be cross-examined. . 


On the first, sixth, and seventh of these 
pleas, we remark that this Court, thinking that 
prima facie there Was even then evidence of 
uniform payment for 17 years, still held that 
such of itself was not sufficient to raise the 
presumption allowed by Section 4 of Act X 
of 1859, and remanded the case in order 
that such further evidence as could be’ 
brought to show uniform payment for 20 
years, might be considered. ‘These three 
pleas, therefore, are quite futile. We may 
add on the seventh plea that there is no proof 
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given of its truth, and it is, therefore, impro- 
perly put in. : 

On the second and third pleas, we pb- 
serve that account books are legal evidence 
to corroborate oral téstimoay which defend- 
ant herself gave in this case ; and that her 
evidence, as to her own payments,*is perfectly 
admissible, while that of previous rates and 
payments before her time® was only avail- 
able from what otherse who had collected 
them, told her. 


On the fourth plea, we find that in sub- 
stance the Judge does not confine his finding 
to the fact that uniform payment was made 
for one plot only for 20 years. The Judge 
treats the two parcels as differemly affected 
by different species of evidence. The 
pleader’s statement on this point is incor- 
rect, as the tenor of the judgment might 
have shewn him. 


On the sizth plea, we remark that, there 
is no such variation shewn as to rebut the 
presumption of 20 years’ ‘uniform payment of 
rent. 


- The rule of law is that, in order to obtain 
the benefit of the presumption contemplated in 
Section 4 of Act X of 1859, it is for the party 

-pleading it to show a uniform rate of pay- 
ment for 20 years, and thene it is for the 
opposite party to rebut that presumption by 
showing that there has been a variation since 
the Permanent Settlement. 


As to the first of these two points, we 
are clearly of opinion that the account book 
and defendant’s deposition and dakhilas 
taken together, clearly show that, for the fist 
parcel, there has been a uniform paymeng for 
20 years before suit. 


As to the second plot, it is true the entries 
in account began in 1846, and this sait 
was brought on the 2nd July 1863. Hear- 
say evidence, it is true, is not receivable 
when there is better. But it is not denied 
that the present tenant has produedd- all the 
better evidence at her comgnand, and 

, nothing has been shewn to, discredit her evi- 

dence as to the collecting Sircars statement 
having been mare, oras to its being in- 
correct. eAnd (Norton, page 63) there are 
certain subjects which cannot possibly, from 
their very nature, admit of the production 
of immediate evidence, such as relationship, 
character, custom, prescription, and the like. 
Apd hearsay evidence js, more or less, ud- 
missible when it tends to explain an act 
done, and forms part of a particular trans- 
action. 









We are then of opinion that, upder the 
peculiar circtimstances of this case, there is 
sufficient legal* evidence to show uniform 
payment for 20 years for both plots of area’ 
3-9. 

We cannot conclude this judgment with- 
out stating that we think the pleaders’ in- 
sinuations now of the falsity of the account 
books, when no such plea was attempted 
in the petition of special appeal, was impro- 
per and uncalled for, a : 

. We dismiss this special appeal. 





Tifo 16th Februaryel 866. 
Present : 


The Honble G. Campbelland F. A. Glover, 
Judges. 


Enhancement—Onus probandi. 
Case No. 2593 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Aditional Judge of Jessore, dated the 
24th July 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 17th February 1865. 


Goluck Chunder Roy and others (Defendants) 
Appellants, & 


versus 
Mr. F. C. Sandes (Plaintiff) Respondent. 


Baboos Mohinnee Mohun Roy and Shib 
Chunder Mojoomdar for Appellants. 


Mr. R. T. Allan and Baboo Bhowamee 
Churn Dutt for Respondent. 


Where a tenant claims a mokurruree tenure, not under 
Act X of 1839, but under e judicial decree of 1792, if 
his title be establish@l, the mere fact of bis having 
been at some time forced to pay a rent larger than that 
due will not suffice to render him liable to enhanced rent 
for ever. 4 

The onus is on a plaintiff to prove his allegation that 
the defendant abandoned a mokurruree tenure establish- 
ed by him, and accepted a variable tenure, 

Tuts isa suit to enhance the rent fa 
jumma from 100 or 114 rupees to upwards of 
609 rupees. Defendant alleges that he holds 
the ju nme at fixod rates paying rupegs 100-13 
per annum, and ho relies on a decree of 
the Mal Adawlut of 1792, by which his 
jumma is declared to be kaemee and mokur- 
ruree at that rate, and on subsequent do:u- 
ments in corroboration of the same, The 
decree seems to have becu procured from the 
public Archives, andits genuineness or valid- 
ity does not seem to have been impeached. At 
any rate, the caso has not now been tried on 
that issue. ‘The only issue tyied is whether™ 
the rent has been varied from the. time of the 
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Permanent Setilement. The Deputy Collector 
repeatedly decreed the claim swithout duly 
hearing the defendant, and after repeated 
remands again decreed it on that issue. 
The Judge who heard the appeal on this 
last occasion dismissed it on the same 
ground. It appears that some years ago 
plaintiff brought a suit for a small portion of a 
year’s rent (being under 100 rupees), on the 
allegation that the annual rent of the jumma 
was 114 rupees, and that suit was decreed 
on the ground that the books and accounts 
of plaintiff showed that rent had been 
collected at this rate for several previous 
years, and that, thereforg, the same rate must 
be paid now. * With respect *to the old 
decree pleaded by defendant, the’ Deputy 
Collector observed that it could not avail 
defendant: for jf he had submitted to an in- 
crease to 114 rupees in past years, he must 
pay it now. No appeal on title was prefer- 
red to the Judge in that case, and the 
appeal preferred to the Collector was dis- 
missed. The defendant also sued in the 
Civil Court to reverse the decree, but the 
plaint was rejected for want of jurisdiction, 
In the present case, the Courts below say 
that the result of the previous case is to 
show that defendant’s jumma has varied 


since the Permanent Settlement ; that it is, 


therefore, liable to enhancement under the 
ordinary rules: and they decree plaintiff’s 
claim. In special sppeal defendant urges 
that, while he admits that he cannot now 
claim the benefit of Act X, he in fact does 
fot claim under Act X, but under an in- 
dependent, right judicially declared in 1792. 
He suggests that the variation, if real 
(which he denied), ntay have been caused 
by excess land or cesses. He says that, 
because he has been forced to pay more than 
be should have paid, he is not liable to en- 
hanced rent for ever. i 

He adds that there has been no decision 
régarding an alleged plot of rent-free land ; 
that there is also no decision regarding the 
extent of his mal land on which he raised 
an issye ; and that the rates are too high. 

Respondent maintains the decision of the 
-Court below regarding liability to enhance- 
ment, says that the land has been. measured, 
and that defendant ‘did fot object to the 
rates. ° 

Jt seems to us that as defendant does not 
claim under Act X, but under judicial 
decree of 1792, if his title be made out, the 
, mere fact of his havjug been at some time 
forced to pay»a rent larger than that due, 
will not suffice to render him liable to en- 
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hancement. Such excess payments could 
only be evidence towards proving that he 
has abandoned his mokurruree holding, and 
acqepted one at variable rates, pring facie a 
very improbable thing. There are then two 
questionsbeforeus—First. Is théformer deci~ 
sion in the rentspit apre-adjudication of title ? 
We think that it is not, It seems to us, that 
the Court then refused to look into the de- 
fendant’s title, and merely decreed on the 
ground that the plaixtiff’s books showed that 
the plaintiff had in the few preceding years 
received at the rate of 114 rupees. That pro- 
ceeding of the Deputy Collector was not treat- 
ed at the time as involving title. The appeal 
was to the Collector ‘and not to the Judge, 
It is of the-same effect as the decree for rent 
ina Court of Small Couses, and is not bind- 
ing as a pre-adjudication on the title. 

The second question would be whether 
the defendant has abandoned his mokurrures 
title, and we must remand the case to try— 
lst. Has defendant established his title of 
1792 ? and secondJy, if he has, then has he 
abandoned that title ? ` ° 

On this latter issue, regard will be had to, 
our ruling that the’ mere fact that at some 
time a latger sum was collected is'not con- 
clusive. The larger sum may have been 
collected by guress, on account of illegal. 
cesses, or on avcount of excess land. Plainut- 
iff rust satisfy the Court, looking to all 
the facts and circumstances of the case (and 
remembering that on this point the onus is 
on plaintiff), that the defendant really did 
volunjarily abandon the mokurrurge tenure 
established by him and accept a variable. 
fenure instead. The questions regarding the 
re}t-free land, quantity of land, and rates of 
revenue must also be distinctly tried, if it is 
necessary to do so after disposing of the other 
issues. 


Pa 





Ci 
, The 20th February 1866. 


. Present : 
The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Lease for building purposes — En- 
hancement. i 


Case No. 2772 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the Tik 
August 1865, reversing & decision passed 
by the Deputy Collector of that District, 
dated the 29th September 1864. ; 
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Juggessuree Boistobee (Defeudant) 


Appellant, 


e 
wersus 


Rajendur Gangolly. (Plaintiff) Respondent. 
Mr. J. S. Rochfort for Appellant. 
e 


Baboo Upprokash Chunder Mookerjee for) Case No. 


Respondent. 


A lease granted for building purposes by a party 
having the power to grant it, may protgct the tenant 
from enhancement; but, if granted by a pergon with a 


limited right in the estate, or a life-tenaat, cannot re- | 


lieve the tenant froro a claim to enhancement made by 
a party succeeding to the life-tenant. 


PLAINTIFF sued for rent of 1270 at an 
enhanced rate on the defendant’s Bastoo 
land. 


The defendant pleaded a mokurruree grant- 
ed by the plaintiffs grandmother. 


The first Court found that the mokurruree 
had been executed by the plaintiffs grand- 
mother, but that she had no pewer to grant 
it, that it had been acquiesed in by plaintiff, 
and therefore defendant was not liable to 
enhancement. - He on this view gave plaintiff 
a decree at the old rates. 


The Judge on appeal found that the grand- 
mother’s pottah was only good during her 
life-time, and that the plaintiff’s claim was 4 
good one. He, therefore, gave plaintiff a 
decree for an enhanced rate. 


Defendant now appeals specially, urging 
first that tho grandmother's grant being 
genuine was good, she having power to settle 
with ryots and do other acts¥or the benefit of 
the estate during her tenancy of the same ; 
and secondly, that, being granted for building 
purposes, it is protected by law. ° 

A lease granted for building purposes by a 
party having the power, to grant it, may 
protect the party frem enhancement ; 
but, if granted by a person with a limited 
right in the estate, or a life-tenant, it 
cannot relieve the tenant froma claim of 
enhancement made by a party succeeding to 
the life-tenant. Under this view, we sce 
no ground for interfering with the order of 
the Lower Appellate Court, but dismiss the 
special appeal with costs. 














rents. 


The 20th February 1866. , 


Present: 
Trevor and F. A. Glover, 


The Hon’ble C: B. 
i Judges. 


Jurisdiction—Suit for past rents co- 
venanted for in Kubooleut. 


2782 of 1865 under Act X 
of 1839... 


Special Appeal from a décision passed by 
the Judge of Hooghly, dated the 15th 
July 1864, affirming a decision passed by 
the Deputy Collector of Howrah, duted 
the 31st March 1862. 


Ashootosh Chuckerbutty e (Defendant) 


` Appellant, 


versus 


Banee Madhub Mookerjee (Plaintiff) 
Respondent. 


Baboo Nubo Kishen Mookerjee for Appellant. 


Baboo Anund Gopal Paleet for Respondent. 


A suit for rents which were due when a dur-putnee 
lease was granted, and for which the dur-putneedar in 
his kubooleut covenanted to be liable to the zemindar 


in addition to the yearly rents accruing, is cognizable by 


the Revenue Courts, 


PLAINTIFF ‘sues the defendant for certain 

He alleges that his father bought a 
putnee talook in 1252, and, on ihe 27th Magh 
of the same year, he let it in dur-putnee 
to defendant’s father at a rent of 1180 rupees. 
Some rents being then outstanding, the dur- 
putneedar covenated in his kubooleut to be 
liable for them tos the putneedar, and, not 
having paid them then according to his co- 
venant, plaintiff now sues him. 

‘The Lower Courts gave plaintiff a modi- 
fied decree. 

Defendant now appeals specially, urging 
that a suit like the present is not cognizable 
by the Revenue Courts; that the claim is 
one not for rent but for money due under a 
contract, and therefore beyond the* cogni- 
zance of Revenue Courts. 

The defendant in his kubooleut covenanted 
not only to payethe yearly rents accruing, 
but to be ligble for the rents due from the 
ryots at the period at which his dur-putnee 
lease was granted. The sum which plaint- 
iff took upon himself to discharge was clearly 
rent, and we see no reason for holding that 
the matter is beyond, the cognizance of thea.. 
Revenue Courts. We, therefore, dismiss 
the special appeal with costa. : E 


- 


1866.]° Act X 





* The 20th February 1866. 
e 
Present : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Appeal—Sale of Under-tenures, 


Case No. 716 of 4865 under Act X of 1859. 


Miscellaneous Appeal from an order passed 
by the Judge of Jessore, dated the 29th 
July 1865; affirming an order passed by 
the Deputy Collector ‘of that District, 
dated the 27th March 1865. 


Raja Buroda Kant Roy (Decree-holder) 
Appellant, 


VETSUS 


Banee Madhub Ghose and others (Judgment- 
debtors) Respondents. 


Baboos Khettur Mohun Mookerjee and 
Obhoy Churn Bose for Appellant. 


- 


Mr. R. E. Twidale for Respondents. 


No appeal lies to the Bligh Court from an order of 
a Collector refusing to sell an ufder-tenure in execu- 
tion of a decree, 


Tuis is an appeal against the order of the 


“Tydge of Jessore, affirming an order of a 


Collector refusing the application of the 
zemindar to sell a gantee tenure in the 


es. 
hands of a mortgagee. 


Under Section 151 ActeX of 1859, and 
Act VIII of 1865, Bengal Council, the 
appeal from an order in execution does not 
lie ts this Court. 


Rejected with costs. 
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The 20th February 1866, 


Present: 
e 


The Hon’ble H. V. Bayley: and, Shumboo- 
nath Pundit, Judges. 
A 
Appeal—Order of Deputy Collector 


on appeal sêtting aside sale in exe- 
cution. ` ‘ ` 


Case No. 662 of 1865 under Act X of 
1859, 


Miscellageous Appeal from an order pass- 

ed by the Deputy Collector of the 24- 
dated the 17th August 
1865, reversing an order passed by the 
Assistant Collector of that District, 
dated the 8th June 1865, s 


Huro Pershad Chotvdhry and others (Decree- 
holders) Appellants, 


Pergunnahs, 


VETSUS 


Mothoor Mohun Mundul (Judgment-debtor) 
> Respondent. 


Mr. R. T. Allan for Appellants. 
Noone for Respondent, , 


No gppeal lies to the High Court for athe mainte- 
nance of an order of sale made by an Assistant Col- 
Netor, which order was set aside by a Deputy Collector 
to\hom the appeal was referred, 


Tuts is a Miscellaneous appeal for the 
maintenance of an order of sale by an As- 
sistant Collector, which order was set aside 
by a Deputy Ottlector, Mr. Mackenzie, on 
the 17th. August 1865, after an-order by the 
Collector fransferring the petition of appeal 
to the above Deputy Collector. 


This order of «the Deputy Collector is 
passed as of an Appellate Court, and Sec- 
tion 85 Act XXIII of 1861, and the case 
of 2ist July 1864, page 145, Weekly Re- 
porter, are cited by petitioner in support of 
his.case and of his plea that this Court can 
entertain the appeal, 

8 


"386%, Act X 


N 
e 
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The law.aud case cited, however, only 
apply where there is the order of a Court 
on appeal acting without jurisdiction. We 
are.not shewn that this is go here. We may 
add that Sections 13 and 14 Act VIII of 
1865, Bengal Council, provide for appeals 
from the orders of Assistant Collectors and 
Deputy Collectors. o *: 


Rejected. 


The 21st February 1866. l 
_ “Present: 
The Hon’ble C. B. Trevor and F. A. Glover, 
3 Judges. | 
Suits against Agents for accounts 
' and papers. 
Case No. 2438 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 

- Mr. F. C. Fowle, Judge of Rungpore, 
dated the 30th May 1865, reversing a 
decision passed by the Collector of that 
District, dated the 23rd March 1864 


Duleel Mahomed, Gomashtah, (Defendant) 
~ Appellant, 


` 


Mohima Chunder Ghose and others (Plaint- 
iff) Respondegts. 


VETSUS 


. Baboo Greeja Sunkur Mojoomday for 
Appellant, - > 


No one for Respdndents. 


A suit agginst am agent fo accounts and papers 
under Section 24 Act X of 1859 will not lie when the 
defendant was not employed by the plaintiff, and the 
plaintiff never was in receipt of the rent, 


Turis was a suit by the special respondent, 
acting as guardian of an alleged adopted 
son of Ranee Chundra Malla, for papers 


and accounts against the special appellant, 
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who is described as the putwaree of the 
estate appointed to,that office by the Naib 
of the late ‘proprietor, Raja Degendra 
Pershad. 


The defence was the denial of the plaint- 
iff’s possession- of the estate, and of the 
adoption by Chundra Malla, and an allega- 
tion that the accounts were duly rendered 
to the Naib, Gopekant, until his dismissal 
from office, and were afterwards made 
to Ranee Anund Moyes,” the co-widow of 
Degendra Pershad,’--who had succeeded to 
the entire property on the, death of Ranee 
Chundra Malla. * ' 


° 

The Court of first instance dismissed the 
the plaintiff had not 
proved his possession ofsthe estate. But 
the Judge on appeal decided’ that the shares 
of each Ranee were distinct, and that the 
defendant was the putwaree of the whole 
estate, and liable to Renee Chundra Malla’s 
successor for the accounts of her share, 


Itis urged before us in special appeal 
that there is no proof whatever on the re- 
cord that the special respondent has ever 
been in receipt of the rent of the land, 
anda decision of this Court between the 
same parties: (special appeal No. 2285, 
January 29th, 1866) is quoted as a přece- 
dent in support of the contention that under 
Act X of 1859, Section 24, the present suit 
will not lie. ' i 


We have read the judgment ‘referred tq, 
The ease is precisely -similar to the one 
now before us. ‘The parties are the same, 
the Gause of action* is identical, and we 
concur with the lefrned Judges who decid- 
ed that case, that suits under Section 24 
can be brought only “by zemindars and 
others in receipt of the rent of the land 
against any agents employed by them. a 
The special‘appellant was not employed by 
the plaintiff, nor was the latter ever in re- 
ceipt of the rent. The putwaree has never 
recognized the special respondent’s right, 
nor acted as his agent, and has throtghout 


\ denied that there was any adopted son of 


Chundra*Malla. There is no proof whatever 
that the special respondent, as guardian , for 
the minor, *was ever in possession of any 
part of the estate for which accounts are 
now demanded. 


In accordance, therefore, with the raling 
above quoted, we degree this appeal, and | 
reverse the judgment of the Lower Court 
with costs. ` . 


~ 
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The 21st February 1866. 
Present : 


The Hon’blé C. B. Trevor and F. A Glover, 
Judges. 
Enhancement—Onus probandi (where 


Defendant pleads that certain plots 
of land never paid rent). 


Case No. 3099 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 28th 
July 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 3rd October 1864. 


Gungadhur Singh and another (Defendants) 
Appellants, 


VETSUS 
G 


Bimola Dossee and others (Plaintiffs) 
Respondents. 


Baboo Romanath Bose for Appellants. 


Baboos Banee Madhub Banerjee and Mo- 


hendro Lal Shome for Respondents. 


Where a landlord sues for enhanced rent, and is met 

by an allegation that certain plots of land neveg paid 
any rent at all, he is bound to start his case, and to 
prove that the lands ir quegtion had at sometime or 
other paid him rent. e 


. Turs decision will govern six cases, viz. 
Nos. 3099, 8100, 3103, 3098, 3071, and 
2888. / 


The plaintiffs suit was for arrears of rent 
at enhanced rates after notice. The first 
Court held that the tenure was protected, 
having-been held from before the Perpetual 
Settlement, but the Judge on appeal decreed 
the claim except as regards certain plots of 


land released as lakheraj. , 


It is urged specially in all these cases, 
that the Judge was wrong to decree 


enhanced rent on grounds not mentioned in’ 


the yotice; and in special appeals, Nos. 
8098, 3071, and 2888, that the special ap- 
“pellant claimed plots, Nos. 18,19, 4, 6 and 
9 as lakheraj, but that the Judge, instead 
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of calling upon the plaintiff to prove that 
he had ever collected rent from these lands, 
thrgw the entire onus on the defendants ; and 
in special appeal No. 3103, that the Judge 
was wrong (after admitting that no ground 
of enhancement, was shown) to decree the 
old rent; the plaintif should have been 
directed to bring a separate suit. 


With regard to the general objection, we 
observe that, although there is no specific 
mention in the notice that the enhancement 
is demanded on other grounds than that of 
excess area, it is quite clear that the land- 
lord’s intentjon was to include the objection 
that neighbouring lands paid a higher rate. 
The old aremis set down at 8 beegahs 19 
cottahs at a rent of 24 rupees. The new 
demand is for 44 rupees on 10 beegahs 8 
cottahs, or a difference of 20 rupees for a 
beegah and a half of land if the special 
appellant’s contention be sound. We have 
no doubt that the proposed increase was 
calculated not only,on the excess area, but 
on the higher rates paid by neighbouring 
ryots, and the special appellant’s objection 
is a purely technical one, and should not be 
entertained. This being the only objection 


.| raised in special appeals Nos. 3099 and 3100, 


these appeals are dismissed with costs. 


With regard to Nos. 3098, 3071, and 2888, 
it appears to us quite clear that the Judge 
has laid the onus wrongly. The special 
respondent, a landlord coming in for ¢nhanc- 
ed rent, and being met by an allegation 
that certain plots of land never paid any 
ree at all, is bound to start his case, and to 
pròve that the lands had, at some time or 
otlfer, paid him rent. The onus was on him 
and not on the ryot. With regard, therefore, 
to the five plots of land mentioned in these 
three cases, the case must go back in order 
that the special respondent may be called 
upon to prove reeeipt of rent from them. 


We have been referred to a judgment of 
this Court (rd August 1865, Weekly Re- 
porter, Vol. IIT, page 178) in support of 
the special respontient’s case, but that deci- 
sion applies only where a defendant claiming 
exemption has faifed or neglected to point 
out the locality of the lands he claims. In 
the present case there is no doubt about 
where the lands are, for the special appel- 
lant has pointed them out from the first. 


We see noreason to interfere in spectal 
appeal No. 3103. The Judge has only 
given what the special appellant himself 
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admits that the landlord was entitled to 
demand, viz. the old rates of rent; aud we 
" do not think that his having so done géves 
any ground for special appeal. 


This case is, ‘therefore, * disrpissed „with 
costs. 


x po 
e ` 





“The 26th February 1866: `- 
Present : 
The Hon’ble W. S. Seton-Karr and A, G. 
Macpherson, Judges. oi 


Purchase at sale in execution of de- 
i 4 } 


cree—Enbancement. 

Case No. 3036 of 1865' under Act X of 
1859., i 

Special Appeal from a decision passed by 

the Judge of Midnapore, dated the 20th 


, July 1865, affirming a decision passed by- 


the Deputy 


ce of that District, 
dated the 26th 


ay 1865. 
Modhogsoodun Sirehr (Defendant) Appellant, 
° . DETSUS © o 
 Umvirnath Ghose (Plaintiff) Respondent, 7: 
Baboos Hem Chunder Banerjee, Mohesh 
Chunder Bose, and Nil Madhub Bose for 
Appellant. ' 3 


Baboos Mohendro Lal Sftme and Uppro- 
“hash Chunder Mookerjee for. Respondent. 


The purchaser of a zémindareg with notice of an 
alleged mokurruree tenure is entitled to enquire into 
the validity of such, mokurrurge, and to enhance the 
rents if the mokurruree is found really not to exist. 

Tas isa suit under Act X of 1859 for 
enhancement of rent. The defendant (who 
is the appellant before us) pleaded that he 
held on a mokurruree tenure, and that there- 
fore his rent could not be enhanced. The 


plaintiff obtained a decree, both of the Lower 
Courts finding the mokurruree lease which 
was set up, to be not proved. 


“Jn inpe, it is contended that the plaintiff 
had no right to sue the defendant at all, in- 
asmuch as the plaintiff purchased the zemin- 
dary subject expressly to the defen dant’s 
mokurruree lease. The plaintiff’s title is’ 
through a purchase of therights &c.-of the 
zemindar at a sale in execution of a decree 
against him, In the notice of the sale issued 
by the Court which was about ‘to sell those 
rights, and in the bill of sale subsequently ; 
granted by the Court tothe purchaser, ‘the 
fact of the existence of the defendant's 
mokurruree is distinctly stated. It ison this 


.| ground urged that the plaintiff having pur- 


chased with notice of the alleged mokurruree, 
purchased subject to it, and cannot now dis~, 


turb it, or call upon the defendant to prove , 


it. We are, however, clearly of opinion that 
although the plaintiff may have purchased 
with notice of the defendant’s claim, he is 


‘fully entitled to enquire into its validity, and 


to enhance the rents if he-fihds that the mo- 
kurruree does-not really exist. The plaintiff 
now possesses whatever rights the judgmemt- 
debtor had ; and if the mokurruree was not 
valid and binding ag against the judgment 
debtor, as little can it be valid or binding as 
against the plaintiff. 


It is further contended before us (the ques- 
tion apparently was not raised in the Loyer 
Courts) that the present suit is barred by a 
decree of the Moonsi of Tumlook in a 
former suit in which the validity of his mo- 
kurruree pottah was upheld. But the pro- 
ceedings in that guit cannot now be pleaded 
as'an estoppel... The validity or otherwise of 
the defendant’s mokurruree title was not dis_ 


‘tinctly in issue or fully gone into, and there 


is no distinct and conclusive finding as <o it.’ 


The appeal is dismissed with costs. _ 


1866,] Act X 





The 3rd Mapch 1866; 
` Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Written Statements (Time for filing) 
—Notice on Defendants (Time for 
serving)—Careful supervision of. 

bs : 


Case No. 1653 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. J. R. Muspratt, Judge of Purneah, 
dated the 3th April 1865, affirming a 
decision passed by Mr. F. Wyer, Assist- 
ant Collector of that District, dated the 
26th December 1864. 


Lokhenath Thakoor (Defendant) Appellant, 


. 
wersus 


Sobanath Misser (Plaintiff ) Respondent. 


Baboo Greesh Chunder Ghose for 


Appellant. 


„ Baboo Tarucknath Sein for Respondent. 


a 
Reasonable time should be given to a defendant to 


fle his written statement, Attention of the Lower g 


Courts called to the necessity @ carefully seeing them- 
selves that due and reasonable time is given in all 
eases for the service of notices on defendants, 


Tae special appellant, who was defendant 
in the Court of first instance, pleads that 

he summons from the first Court was served 
upon him at his house nearly a day’s journey 
from the Court, only one day before the 
date fixed for his appearance ; that he, by a 
petition through his mookhtear, asked the 
first Court to grant him time for filing his 
written statement; that he informed that 
Court (by that petition) that he could not 
prepare this document properly until he had 
taken back and examined certain documents 
filed by him in another case (which was 
spetified and set forth in that petition); that 
this request was nof granted by the first 
Court; las¢ty, that his complaint regarding 
this matter was not duly poneieret ‘by t the 
Lower Appellate Court. 
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The special appellant further pleads that 
bath the Lower Courts have decreed the case 
of the plaintiff without duly seeing that 
the.evidence produced by plaintiff is sufficient 
to justify.a verdict for him, even if defend- 
ant made no defence. 


Notice is taken by the Lower Appellate 
Court of a petition {filed by the special appel- 
Jant asking for time, but that petition is 
not with the record sent tous, It is perhaps 
with the record B, which the appellant 
should have specially asked to be sent for. 
In the absence of that record, we are unable 
to find hoy long before the date fixed for 
the appearance “of the defendant the sum- 
mons was served upon him, and how far 
is his residence from the Court. 


If the summons were served upon the 
special appellant with such little time for 
preparation as be pleads before us, he was 
clearly entitled t$ further time, that is, to 
reasonable time to file his written statement, 
even irrespective of the necessity. or other- 
wise of taking back certain documents stated 
to be necessary and filed in another case. We 
further hold that, if the statements of the 
special appelfint with regard to the contents 
of his petition be true, there was no ground 
for refusing the reasonable time asked for by 
special appellant from the first Court. We 
also find that the special appellant eis right 
in his second plea. 


We accordingly remand the case to the 

ourt of first instance, with the order that, 
ig the summons were served upon the defend- 
ant less than two clear days before the 
date fixed for his appearance, he should be 
allowed further tiine to file his statements ; 
and that even if he fail to file that in time, or 
if the special appellant be not found entitled 
to obtain any“Time for filing his statements, 
the case of the plaintiff should be decreed 
after trying his evidence in the presence of 
the special appellant. 


We take this opportunity to call the 
special attentions of the Courts beluw to 
the urgent necessity there is* that they 
should carefully themselves see that due 
and reasonable time is given in all eases- 
for the service of notices in order that 
the Courts themselves may not be made the 
instruments of fraud and injustice by means 
of those processes, the vigilant superintend- 
ence of the issue and service of which 
properly and justly is one of their most 
important duties, : 


e . 4 
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The 5th March 1866. 


e 
Present: 


The Hon’ble W. S$. Seton-Karr and A. G. 
Macpherson, Judges. ° 


Rent (of attached land)—Collections 
by Sezawal—Liability of Tenant. 


Case No. 358 of 1865 under Act X of 
1859. 


Regular Appeal from a decision passed by 


Mr. W. Peterson, Assistant Collector 
of Durbhanga, dated the lOth August 
1865. 


Jhoomuck Chowdh ry (Defendant) 
Appellant, 


versus 


Mr. G. Andersot, locum tenens ‘of the 
Manager-General of Durbhanga, (Plaint- 
iff) Respondent. . 


Mr, C. Gregory and Moonshee Ameer Ali 
Khan Bahadoor for Appellant. 


Baboo Kishen Kishore Ghose for 


j Respondent. 

A plaintiff who has attached the lands of a tenal 
and has collected the rents due by a sezawal, wout, 
ordinarily, not be entitled to claim from the tenant the 
difference between the collections made by the sezawal 
and the actual rents. 


Tars is a suit-for rent for two yenrs, and 
it must be remanded to the Deputy 
or who tried it. 


- 


The plaintiff asks for the rents due under 
a lease for the years 1270 and 1271 at 5,920 
rupees a year. The reply of the defendant 
is to the effect that for those two years a 
seznwal collected én behalf of the plaintiff, 
and that the defendant is not liable for the 
rents during that period. The Court has 
given a decree for the rents of 1270, and vot 
for the “ deficient collections’ of the seza- 
wal pf 1271. 


Tt appears that the agreement, under which 
the defendant holds the lease, has not been 
filed, although it is important to know under 


Collect- | 


= - 
what terms or conditions the defendant ob- 
tained a lease of the property. ° , 


The Deputy Collector seems to us to have 
misunderstood the purport of the decision of 
the Jate Sudder Court of the 24th of April 
1862, which dves not apply to the case 
before us, 


The case reported at page 737 of the 
decisions of the Sudder Sourt for 1857, 
30th of April, seems much more in 
point. 


Asn general rule,,we should say that a 
plaintiff whé had attached the lands ofa 
tenant, and had collected the rents due by a 
sezawnl, would not be entitled to claim from 
the tenant the difference between the col- 
leetions made by the sezawal and the actual 
rents, 


There may be something exceptional in ' 
the present case, of which we cannot judge, 
until the lesse or agreement of the defend- 
ant, appellant, has been produced. 


e The Deputy Collector will call on the 
plaintiff to produce that lease, and he will 
then find whether there is anything in the 
conditions which renderg.the defendant 
liable for the period in which he was not in 
possession, and for which rents were collected 
by the sezawal. If there be no separate 
stipulation to this effect, we do not think 
that the plaintiff can recover for such period 
as the sezawal was collecting. 


But*the sezawal, it appears, was only np- 
pointed townrds the end of Chyet 1270. 
The Deputy Collector must then find whe- 
ther the defendant collected any portion of 
the rents due for 1270, in the months whieh 
preceded Chyet 1270, when the sezawal was 
appointed ; and if he made any collections 
during those months, or if he wilfully neg- 
lected to make such collections when 8 
might have made them, it seems to us that 
the defendant would be liable to the plaint- 
iff for that portion. i. 


The Deputy Collector will again take up 
the case without delay, and will receive any 
documents, or take, any evidenee that may 
be necessary fo the elucidation of the above 
two points, viz. the terms of the lense, and 
the collections in the first part of 1270. He 
will then return the record to this Court, 
with his finding recorded with referenct to 
our remarks. X 

The case is remanded to him. under Sec- 
tion 3854 of Act VIII, and it will’ still be 
retained on the files of this Court. ; 
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` The 8th March 1866. 


e 
š Present: 
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The 9th March 1866. 


n Present: 


The Hon’ble H. V. Bayley and Shùmboo- | The Hon’ble Sir-Barnes Peacock, Kt., Chief 


nath Pundit, Judges. 


Enhancement — Fair and equitable 
rents. 


Case No. 2627 of 1865 under Act X 
‘eof 1859. 


Special Appeal from g decision passed by 
Mr. J. R. Musprait, Judge of Purneah, 
dated the 15th June 1865, affirming a 
decision passed by the Deputy Collector 
of that District, dated the 30th March 
1865. 


Jeeun Lal Jha (Defendant) Appellant, 
Versus 


Kaleenath Jha and others (Plaintiffs). ` e 
Respondents. 


Baboo Bama Churn Banerjee for 
Appellant. l 


Mr. R. E, Twidale for Respondents. 


‘In a suit for enhancement, the rent demanded must 
be proved to be fair and equitable, even if the tenant 
has no rights ef eccupancy. . 


Tue plaintiff, in his notiee for enhance- 
‘ment served upon the especial appellant, 
having stated that he was paying less than 
the neighbouring rate, the Courts below had 
no ocasion to decide that the plaintiff could 
demand from the plaintiff any amount of 
rgnt he liked. 


The rent demanded must be proved to be 
fair and equitable. It is that alone which the 
plaintiff is entitled to receive from the ‘speci- 
al appellant, even if the latter be proved not 
to have acquired rights.of occupancy. 


We do not think any question regarding 
this right was raised by the plaintiff, or 
should be tried in this case. - 


We remand the ease to the Court of first 
instance to try the case of the plaintiff as 
browzht by him, and not to decree any 
enhanced rates against the special appellant 

_ until the plaintiff succeeds in establishing 
the allegations inserted in his notice. 


Justice, andahe Hon’ble J, P. Norman, 
Judge. 


e 
Limitation — Legal disability — Sec- 
tion 11 Act XIV of 1859 not appli- 
cable to suits for rents. 


Case, No., 2026 of 1865 under Act X of 
. 1859. 


Special Appeal from a decision passed by 
the Judge of Behar, dated the 21st 
April 1865, affirming a decision of the 
Collector of that District, dated the 21st 
February 1865. 

e 


Dinonath Panday alias Bundoo Panday 
(Plaintiff) Appellant, 


Versus 


iq 
Roghoqhath Panday (Defendant) 
Respondent. 


Baboo Roopnath Banerjee for Appellant. 
No one for Respondent. 


e 
Section 11 Act XIV of 1859 (allowing a deduction on 
Yecount of legal disability in computing the period of 
Ifkitation) cannot be used for the purpose of altering 
the limitation prescribed by Act X of 1859 with regard 
to rents, 


Ir appears to us that the principle of the 
decision of the Full Bench which has been 
referred to (JW. R., Act X Rulings, p. 21) 
is applicabled also to the present case. It 
was held łn that case that Section 14 of Act 
XIV of 1859 did not apply to suits for rent 
under Act X of 1859; and it also decided 
that the time givep by Section 32 of Act X of 
1859 was not redaced by Clause 8 Section’l 
of Act XIV of 1859, the ground being 
that the two Acts were separate Acts 
as far os limitation was concerned; and 


“that the limitation Clauses of Act X were 


not affected by. Act XIV of 1859. We, 
therefore, think that the provisions of Sec- 
tion 11 of Act XIV cannot be used for the 
purpose of altering the limitation which is 
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given in Act X of 1859 with regard to 
rents It can hardly be supposed that the Le- 
gislature, in passing Act XIV of 1859, wauld 
have introduced into it provisions as to dis- 
ability, affecting the limitation Clauses of 
Act X of 1859, which had aot been intro- 
duced into that Act when it was passed. 
It could scarcely have begn the intention 
of the Legislature that, if a person was an, 
infant at the time his rénts became due to 
him, he should be allowed three years after 
the attainment of his majority for the pur- 
pose of suing his ryots for rent due, inas- 
much as’ such a provision wanld sin some 
cases give him a right to sue for his rents 
eighteen or twenty. years after they became 
due. 

The appeal will be dismissed, but without 
costs, as there is no pleador on the other 
side. 


~_— 


The 12th March 1866. 
` 


Present: 


The Hon’ble G. Loch and P, A. Glover, 
Judges. 


Registration (Effect of—under Sec- 
tion 27 Act X of 1859)—Transfer- 
able KRenures—Custom (Litigation 
a proof of). 

/ 


Case No. 2062 of 1865 under Act X> 
of 1859. . 


Special Appeal from a decision passed by 


the Judge of Hooghly, dated the 27th May 


1865, reversing a decision passed by the 
Deputy Collector of that Eee dated 
the 2nd March 1863. : 


Huro Mohun Mookerjee and others (Defend- 
e ants) Appellants, ` 
` versus ` 


Raneo Lalun Monee and others (Plaintiffs) 
Respondents. 


alon Mohendro Lal ‘Shome for Appel- 
: lants. 
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Baboos Oopendur Chunder Bosé and Ke- 
darnath Chatterjee for Respondents. 


The order of a Deputy Collector under Section 27 
Act X of 1859, requiring the zemindar to register the 
transfer of a tenure, though not appealed from to the 
Judge, is necessarily nullified by the order of the Judge 
in the zimindar’s suit for rent in which the Judge held 
that the tenure was not transferable according te the 
custom of the country, and-gave the zemindar a decree 
for rent against the original tenant, 


Litigation is a test, but aa the sole proof, of the 
existence ofa custom. « 


. Ld 

In this case, the zemindar brought an 
action for rent against his tenants, Gopal 
Dey and others. Huro Mohun Mookerjee, 
the special appellant, intervened, alleging 
that he had purchased the tenures from the 
ryots and was liable for the rent, adding 
that he had instituted a suit to have his 
name registered in the zemindar’s books, 
and had tendered the rent to the Collector. 


The two suits were disposed of by the 
Deputy- Collector together, on 2nd May 
1863. That Officer held that the sale by 
Gopal" Dey and others to Huro Mohun be- 
ing established, the latter was entitled to 
have his name registered. He, therefore, 
under the provisions of Section 27 of Act X 
of 1859, directed the name of Huro Mohun 
to be registered, and dismissed the zemin- 
dar’s suit for rent against Gopal Dey and 
others. An appeal was preferred to the 
Judgé by the zemindar from the order dis- 
missing his claim for rent, and the Judge 
held that, as the tenure was not a Mokurru- 
ree, it was not trafisferable without the con- 
sent of the zemindar, and he, therefore, gave 
a decree for rent against Gopal Dey and 
others, excluding the intervenor, Huro Mo- 
hun. . i 

A special appeal was preferred by Hufo 
Mohun, and the case was remanded by the 


| High Court with directions to the Judge to 
.| determine whether the tenure, either by the 


terms of the pottah, or by the custom of 
the country, was of a transferable nature. 
He was also requjred to consider the effect 
of the regisfration under Section 27 of Act 
X of 1859. 


This case came up before the Judge with 
another special appeal, No. 2043, remanded 
by the High Court, which involved a Simi- 
lar question, wiz. whether the tenure was 
transferable or not. That case had been , 
remanded for local investigation’ as to the 
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e 
custom of the country in regard to such 
tenures. . 


The Judge, after taking evidence in case 
No. 2048, held that the tenure was not trans- 
ferable, according to the custom of the 
country, without the consent of the zemin- 
dar; and applying the evidence recorded, 
and the argument used in that case to this, 
he ruled that, as the tenure was not trans- 
ferable, the order passed by the Deputy 
Collector directing the zemindar to regis- 
ter the name of the purchaser was illegal and 
of no force against the plaintiff zemindar, 
and accordingly he reversed the.order of the 
Deputy Collecter dismissing the zemindar’s 
claim for rent, and gave him a decree 
against the parties whom he had made de- 
fendants. 


A special appeal is preferred on the, fol- 
lowing grounds, lsé—That the Judge has 
virtually set aside the Deputy Collector’s 
order, under Section 27 of Act X of 1859, 
though no appeal was before him, and 
the order was final. 2dly—That the argu- 
ment and evidence used in the other case 
were not applicable to this, and -should not 
have been made usejof. 3rdly—That, even on 
the evidence actepted by the Judge, he is 
legally wrong as to what constitutes a local 
custom. 7 


On the first point, we think that whether 
an appeal from the Deputy Collector’s deci- 
sion, under Section 27 of Act X of 1859, were 
preferred or not, the question as to tha right 
of the tenant to make the transfer necessarily 
arose in the suit preferred by the zemindar, 
when a third party’ intervened; and any 
order passed in appeal, if opposed to that 
passed by the Deputy Collector, would ne- 
cessarily affect the order regarding registra- 
tion and render it a nullity though not set 
agide in express words. It was impossible 
in this case to separate the two questions, 
viz, the zemindar’s right to -recover rent 
from his recognised tenant, and the right 
of the-¢enant to transfer his holding without 
the sanction of the zemindar, and as the 
purchaser intervened and-was a. party to 
the suit, and had full opportunity to argue 
his case, and was fully heard, we do not see 
that any injustice has been done to him by 
the course prescribed by the Judge, if the 
Judge’s finding as to what constitutes a lo- 
cal tustom, be legally correct. We do vot 
think that the special :appellant can take 
advantage of* the order of the Deputy Col- 
lector, réquiring the zemindar to register 
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the special sppellant’s name, passed on the 
same date as the judgment appealed against 
in fhe present case, and relating to the same 
property. The question in that case was 
virtually in appeal in this, though no regu- 
lar appeal had Been preferred. 


The second objection is not tenable, for 
we find from the “Judge’s decision that the 
intervenor, special appellant, is the appel- 
lant in case No. 2048, and that his vakeel ad- 
mitted that the decision in that case would 
govern this. i ` 

We come, then, to the kird point, as to 
what .coystitutes a local custom. It has 
been urged that the Judge holds that, before 
a custom can be uniform, there must have 
been litigation and the claim have been 
unsuceessfully resisted; that this view 
underlies the whole of the Judge’s reason- 
ing ; that if litigation were necgssary to 
establish custom, how could any custom be 
proved when a cage came up for the first 
time ; the Judge admits that there have been 
innumerable cases of sales, but he gets rid 
of them by saying that there was no un- 
successful resistance. 


What the Judge says, as we find from a 
reference to Iss judgment in case No, 2043, 
is that “a custom is not proved to be in- 
“ variable unless it be shewn to be resisted 
« unsuccessfully, fur the mere fact of one 
“ zemindar or any number of zemindars 
“having, after such sales, accepted the 
“ purthaser as a tenant, and not objected to 
“ such sale, is not in itself a consent to the 
‘Acustom ; but if it be proved that, whenever 
‘“‘@he zemindar has objected, his objections 
‘* have been overruled and succesfully resist- 
“ed, then such custom may be considered 
“ invariable.” No doubt, as the Judge says, 
successful ressistance to the objections of 
the zemindar would be a proof of the exist- 
ence, of the custom, but it would be only one 
proof ;aad we do not think the Judge in- 
tends to go beyond this, and to say that a 
custom cannot be shewn to be invariable 
unless there has beon litigation. Litigation 
is a test of the exisfence of a custom, but not 
the sole proof. “Tf then we styike these 
words from the judgment, we find that the 
Judge considers the evidence adduced to be 
insufficient to prove either the antiquity or 
invariableness of the custom. He has given 
his reasons for discrediting that evidence, 
and with his estimate of it we cannot in- 
terfere. Accepting, therefore, this finding, 
we digmiss the special appeal with costs. 


< 
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The 14th March 1866. 
Present: : 


The Hon’ble C. B. Trevor ad F. A.. 
Glover, Judges. w 


Time for appeal—Limitation—No de- 
duction for pendency of suit in 

: wrong Court.’ 
Case No. 3105 of 1865 under Act Xof 1859. 

we 

-` Special Appeat from a decision. passed by 
. the Judge of Hooghly, dated the 17th. 
July 1865, reversing a decision passed 
__ by the Deputy Collector of Howrah, dat- 
ed the 26th April 1864. 


ı Modhoo Soodun Mojoomdar (Piaintift) 
Appellant i 


VETSUS 


Brojonath Koond Chowdry and others 
(Defendants) Respondents. 


“Baboo Sreenath Banerjee for Appellant. 
Baboo Mohendro Lal Seal for Respondents. 


Under Section 161. Act X of 1859, when read together 
with Section 833 Act VIII, itis in the discretion of a 
Judge to aow an’ appellant a deduction for the time 
during which the: appeal was before a Court without 
jurisdiction, ; / 


In computing the period of limitation as to suits ®n- 
der Act X of 1859, no‘deduction is allowed for pendency 
of suit in a Court without jurisdiction. 


No 


THE plaintiff in this’ case, & ryot, on the 
15th Chyet 1268, or in March 1862, was 


illegally ejected from his land by his zemin-, 


dar, and on the 12th April sued in the Re- 
venue Court to be restored to posgession. 
On the -2lst_May 1862, the platntiff’s suit 


was dismissed on the ground of want of juris-: 


diction. Subsequently, on the 17th Septem- 
ber 1862, he brought his suit in the Moon- 
siff’s Count, and on appeal on the 18th 
November 1868, the Principal. Sudder 
Ameen rejected hia suit, the Civil: Court 
having no jurisdiction in the matter: On 
the 8th March 1864, that is, two years after 
the, original cause of action, plaintiff again 
filed a suit, that now before the Court, in the 
Revenue Court, and obtained a decree-on the 
26th- April 1864.. From that order, an 


appeal was preferred by defendanfs to the: 
Collector. Subseqfently, however, on the: 
14th March 1865, the High Court, under 
Section 85 of Act XXIII of 1861, set aside: 
the Collector’s decision, and left the parties 


Jat liberty to proceed according to law, and’ 


on the 13th April 1865 defendants appealed 
to the Judge, who on the 17th July dis- 
missed ‘plaintiff’s suit, on the ground that the 
suit was not instituted within one year from 
the accruing of the causé of action, and, 

therefore, under Section JO of Act X of 
1859, plaintiff was. out of Court under the 
Statute of Limitation. 

Plaintiff fow appeals specially, urging, 
first, that the Judge acted erroneously in 
hearing the appeal from the Deputy Col- 
lector’s order, dated 26th “April 1864, more 
than thirty days or one month having 
elapsed from the date of that decision to the 


-| date of the appeal ; and secondly, that the 


Judge was also wrong in holding that his suit 
was barred; that as he was entitled’ toa 
deduction of the period during which- the suit 
was wrongly before the Civil Court, he was- 


‘Pelearly within time. 


We think that, under Section 161 of Act 
X of 1859 when read together with Section. 
833 of Act VIII of 1859, it?was quite with- 
in the discretion of the Judge to allow ap- 
pellant a deduction for the time during which 
the appeal was before a Court which ‘had not 
jurisdiction in the matter, and consequently 
see no reason to object to his hearing of the 
defendants’ appeal, 

As‘to plaintiff's objection, that the Judge 
has erred in declaring his’ suit not brought, 
within time, and fhaf he is entitled toa 
deduction for the whole period, during which 
his first suit was before the Courts, we do. 
not think it valid.: The High Court 
has ruled that suits under, Act X of 
1859 are governed by its special rules of" 
limitation, and not by the general law, At. 
XIV of 1859. It seems clear that no Sec- 
tion of Act X of 1859 contains any words. 
corresponding with those ’of Section.14.of, 
Act XIV of 1859, by which the time is allow-. 
ed to be deducted during which suits against. 
the same parties gnd for the same subject- 
matter are pending in a Oourt without juris- 
diction ; it follows that thatrule is inapplica- 
ble to suits under Act X, and as the plaint- 
iff’s second suit was instituted nearly two. 
years after the accruing of his cause of ac-- 
tion, he is clearly, on this reading of the 
law, out of Court. His special appeal is,, 
therefore, dismissed with costs, : 


1866. Act X 
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Present: 
The Howble J. P. Norman and G. Campbell, 
Judges. 


Hjectment—Right of action — Joint 
Hability for Kists. 


Case No. 2346 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
“15th June 1865, reversing a decision pass- 
ed by the “Deputy Collectér of that 
District, dated the 28th April 1865. 


Sreeram Biswas (Defendant) Appellant, 
versus 


Juggurnath Doss Mohunt (Plaintiff) 
Respondent. 


Baboo Umbica Chunder Banerjee for . 
Appellant. f 


Baboo Pearee Lal Roy for Respondent. 


A suit for ejectment does not lie before the end of the 
Bengal year, 

Semble, A suit lies under Clause 4 Section 23 Act X 
of 1859 in respect of a joint:liability for kisis accruing 
due after the purchase, either from the date of the sale 
ox from the date of the confirmation of the sale, 


THis was a suit instituted on the 22nd 
of March 1865, for the recovery of the rent 
of 1271 for 12 beegahs,1 cottah of land, 
and for ejectment of the ryot under Section 
78 of Act X of 1859. The plaint also 
alleged that the entira amount of a decree 
for the rent of 1270 had not been paid. 

gute amount claimed in the schedule to 
thb plaint was, however, only rupees 21-12- 
2, being the amount of 15 annas of the 
rent of 1271 with interest, less a small sum 
which had been paid. 

The defendants are Shurbanundo, the 
original ryot, and Sreeram who had pur- 
chased portions of the joje at sales under 
decrees of the Civil Courts, viz, 6 beegahs, 
the sale certificate bearing date the 8th 
Aghraun, and 5 beegahs, the sale certificate 
bearing date the 10th Chyet. 

THe plaintiff got a decree in the first 
Court against Shurbanundo for the rent. 
But the Deputy Coliector, holding that Sree- 
ram was wot liable for the rent, because he 
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„had not taken the crops, dismissed the suit 


against him, and declared that he should 
not be ejected. 

Qn appeal, the Judge gave a decree for 
the rent and ejectment against both parties. 

Sreeram appeals. 

We think it clear that the suit must be 
dismissed Žo far as regards the prayer 
for ejectment. 

~ Under the 2Ist’ Section of Act X of 1859, 
it is enacted. that, When an arrear of rent 
remains due at the end, of the Bengal 

year, &c., the ryot may be ejected from the 
land in respect of which the arrear is due. 

The ‘presgnt suit was instituted on the 
22nd of March, before the end of the Bengal 
year, and, therefore, before the right to eject 
had arisen. Our decision on the point is 
in accordance with that of Savi versus Chand 
Shikdar, Marshall’s Reports, page 348, 

Asto the decree for the rent of 1270, 
the plaintiff did not prove that the amount 
of the decree was still due, and the decree 
in the present sujt does not specify how 
much remained due. It does, however, show 
that a portion of the rent of 1271 was ac- 
tually paid. 

As regards the question of liability of 
Sreeram to pay rent, it is clear that he is 
not personally ghargeable for any hist which 
accrued due prior to his purchase. In re- 
spect of any joint liability with Shurbanundo 
for kists accruing due after the purchase (as 
to which, see Section 27 of Act X) either 
from the date of the sale certificate (see Section 
259 of Act VIII of 1859), or perhaps from 
some earlier period, such as the date of the 

ofirmation of the sale, he might, no doubt, 
haye been sued under Clause 4. Section 23 
of Act X. But the rent being under rupees 
100, the appeal in such case would have 
lain to the Collector under Sections 158 and 
155, and not to the Judge. And, therefore, 
neither the Judge nor this Court in appeal 
from him haseahy jurisdiction to take up 
this case as if it were a suit under Clause 4, 
and gite a modified decree for the amount 
of such Aists ee Shurbanundo and Sree- - 
ram jointly. 

The result is that the appellant must 
succeed. As toesthe claim of the eject- 
ment for the non-payment of tife rent of 
1271, the suit ts dismissed as having been 
brought before’ any cause of action had | 
arisen. 

The appellant Sreeram will get his costs 
in all the Courts with interest.: Our deci- 
sion does not affect the decree of the first 
Court as against Shurbanundo. 
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The 20th March 1866. 


, 


Present: ° 


The Hon’ble W. S. Seton-Karr and Shum- 
boonath Pundit, Judges. 


Time for appeal front order of De- 
puty CoPlector. 


Cases Nos. 779 to 782 of 1865 undor Act X 
of 1859. 
“~~ b 
Miscellaneous Appeals from an order passed 
by the Collector of Tipperah, dated the 
Blst August 1865, reversing an order 
passed by the Deputy Collector of that 
District, dated the 22nd April 1865. 


Kales Kishore Paul (Plaintiff) Appellant, 
versus 


t 
Monee Ram Singh (Defendant) and others 
(Objectors) Respongents. 


Baboo Baneenath Bose for Appellant. 


No one for Respondents. 


According to Section 152 Act X of 1859, thg appeal 
from an order of a Deputy Collector must be pres nted 
within 15 days. The Collector has no power to extead 
the time for appeal, as provided by Section 388 ect 
VIII of 1859, 


Wer must reverse the order of the Col- 
lector in these four cases. The law, Act 
X, Section 152, is clear. The appeal must 
be presented to the Collector Within 15 days 
of the decree of the Lower Court. |The law 
does not empower the Collector. to” extend 
the time in the manner provided by Section 
333 of the Civil Code. The appeal to the 
Judge was without law, and the transfer 
of the cage from the Judge to the Collector 
in July, much more than 15 days after the 
decision of the Deputy Collector in April, 
cannot save the case or keep alive the 
appeal. 

The order of the first Court decreeing the 
plaintiff rents in these four cases must be 
restored, and the decision of the Collector 
overruled with cosis. i 





The 21st March 1866, » 


6 
Present: 


The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Jurisdiction — Suit for Ejectment 
(directly or indirectly by Landlord). 


Case No. 3179 of 1865 under Act X of 
1859. ° 
e 
Special Appeal from a decision passed by 
Mr. A. Abererdmbie, Jugge of Dacca, 
dated the 11th September 1865, affirming 
a decision passed by Baboo Ram Coomar 
Bose, Deputy Collector bf that Distriet, 
dated the 30th June 1865, 


Golam Koodsee Chowdry (Defendant) 
Appellant, 


versus 
Kishoree Bewah (Plaintiff) Respondent. 


Baboos Chunder Madhub Ghose and 
Reopnath Banerjee for Appellant. 


Baboos Pearee Lal Roy and Sreenath 
Banerjee for Reapondent. 


A party aggrieved by an order of a Deputy Collector 
passed, under Section 25 Act X of 1859, may sue under 
Glause 6 Section 28, whether he was illegally ejected 
directly by the Jandlord, or indirectly by him through 
the Deputy Collector. o 


Tur defendants, who are the farmers of a 
Government khas mehal, obtained the assist- 
anee of the Collector under Section 25 of 
Act X of 1859 to eject the plaintiff, as a culti- 
vator not having a right of occupan@y, 
he having been placed on the land by a 
farmer, whose interest limited by time had 
expired, and who could not confer any right 
beyond that period. The plaintiff, then, 
under Clause 6 Section 23 of Act X of 
1859, brought a suit in the Revenue Court 
to recover the occupancy of land from which 
be had been illegally ejected by the person 
entitled to receiverent for the same. The 
defendant pleaded, firstly, that the suit was 
inadmissible under Clause 6 Section 23 of 


“Act X of 1859, he having been ejected 


under Section 25 of the Act sand secondly, 
that, as plaiutiff’s husband took the land from 
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a temporgry farmer of Government, whose 
term has expired, plaintiff’s right to hold 
has expired also, 

The Deputy Collector was of opinion 
that, as orders under Section 25 were sum- 
mary orders, aud as the question now raised 
could only be tried judicially by a Revenue 
Court, he had jurisdiction in the case; and 
on the merits he was of opinion that plaint- 
iff’s husband had been in possession, and 
his ancestors before him, for more than 40 
years. He, there fore, gave plaintiff a decree, 
and on appeal, the’ Judge affirmed the De- 
puty Collector’s decree. 

Defendant ngw appents specially, urging 
Jirst, that the suit is not cognizable in the 
Collector’s Court ; and secondly, that plaintiff 
being a tenant under the farmer whose 
limited lease has’ expired, can have no rights 
as against him. 7 

On the first point of objection, we observe 
that the order of the Collector passed under 
Section 25 is not a judicial, but is a mere 
ministerial, act; consequently any person 
ngerieved by it can have recourse to a regular 


judicial enquiry, aud the terms of Clause 6 i. 


Section 23 of Act X seem to meet the present 
case and to give the Revenue Courts exclusive 
jurisdiction over it, But it has been contend- 
ed before us that ‘the party suing under 
that Section must be illegally ejected by 
the person entitled‘to receive rent from the 
land; andas in the presert instance, the 
plaintiff was ejected by the Collector, the 
Section will not apply. This reasoning, 

we think, is not correct; but we. are 
of opinion ‘that the words of the law are 
sufficiently wide to include not only cases 
in which the tenant is illegally ejected by 
the direct act of the landlord, but those in 
which he is illegally ejected by the Collector 
moved by the landlord, in other words by 
the indirect acts of the landlord. On the 
second objection, we note that. the Lower 
Courts have found thaé the plaintiffs hus- 
band and his ancestors ‘have been on tbe 
land for 40 years, and it is ‘not suggested 
that thee property in which the land is 
situated was held in farm before 1842, that 
is, five and twenty years ago. In the 
absence, therefore, of any proof to the 
contrary, it must be presumed that before 
this year the property was held by the 
owner of the land, whoever this was, and 
if so, plaintiff's tenancy did not originate 
- with the farmer, and the objection taken does 
, bot legitimately arise, We decline, there- 
fore, to give any opinion regarding it. The 
special -appéal is dismissed with costs, 
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The 22nd March 1866. , 
` Present: 


The Hon'ble W. S. Seton-Karr and J. B, 
© Phear, Judges. 


Teasurement (Restraint of right ef 
—under Act VE. 1862 B. C.) 


Case No. 8288 of 1865 under Act X of 
1859. 


_™~ 
Special Appeal on a decision passed by 
the Judge of Tipperah, dated the 28th 
August 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 14th June 1865. 


Kebul Kishen Doss, (one of the (Plaintiffs) 
Appellant, 


versus 
Jaminee (Defendant) Respondent. 


ifr. R. V. Doyne and Baboo Otool Chunder 
Mookerjee for Appellant. 


Bahoos Romesh Chunder Mitter and *Kalee 
eMohun Doss for Respondent 


e abandonment to a grantee of all rights of 
Meagurement as against the ryots with a view to re~ 
sumption of lands within the talook, does not apply 
to a measurement of the talook itself as against the 
grantee, and does not amount to a restraint of the right 
of measurement under Act VI of 1862 B. C, 


Tars was of suit by the jjaradar for 
measurement of certain mouzgghs in the pos- 
session ôf, tke defendant, 


The plaintif’s right to measurement is 
indisputable “‘unléss (to use the words of 
Act VI of 1862, Bengal Legislature) he is 
“restrained from doing so ‘by express on- 
“gagement with the occupants of fhe 
lands,” To show such on express engager 
ment, the defendant sets up a sunnud pur- 
porting to be more than 40 years old, and 
to have been granted by a predecessor of 
tlie plaintiff's zemindar. . On the other hand, 
the plaintiff denies the existence of such œ 
sunnud altogether, and gives some evidence 

a 
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to show that it is not in the hand-writing of 
any one who would have been likely to 
have drawn it up or engrossed it at the date 
which it bears. The Court of first instance 
found the sunnud to be a fabrication. The 
material part of the judgment of the Lower 
Appellate Court runs as follows*:— 


“The sunnud, which the plaintiff asserts 
“to be’ spurious, bears a date of 40 years 
“and upwards ; it ws not in the defend- 
“ant’s power to bring witnesses to prove 
“ the execution of the sunnud of such long 
“standing ; but, considering the very long 
“time that she and her anceséers have been 
“in possession, paying rent at.a uniform 
“rate, it may be presumed that the sunnud 
“isa genuine one. Had it not been so, 
“long ere this someone of the ijaradars 
“of the mehal would- have challenged de- 
**fendant’s rights to hold the land at the 
“rent she has paid for so long. This they 
‘do not appear to have done, nor have any 
“ attempted to make a’measurement of the 
“land. It appears to me that the present 
“ ijaradar whose lease commenced only in 
©1271, has instituted this suit for the pur? 
“ pose of cancelling the sunnud in question, 
“ond assessing, at a higher rate, land 
“which it is shown has been held for up- 
* wards of 20 years at a tniform rate. I 
“cannot agree with the Deputy Collector 
“in the decision passed by him, and, there- 
“ fore, reverse it, and decree the appeal with 
“ costs.” 


We cfinnot gather from these words, whe- 
ther the Judge considered the authenticity 
of the suunud to have been established or fot. 
Certainly he does not disclose to us %any 
evidence which would be sufficient in law 
to support an atfirmative conclusion. But 
be this as it may, we have carefully consi- 
dered the terms of the alleged sunnud, and 
we are of opinion that thay do not -amount 
to a restraint of the plaintiff's right of 
measurement under Act VI of 1862 of the 
Bengal Legislature. The clause relied 
upon at most is an abandonement to the 
grantee of all rights of measurement as 
‘against the ryots with a view to resumption 
of lands within the talook, and does not 
apply to to a measurement of the talook 
itself as against the grantee. No other 
express restraint is suggested. Therefore 
the plaintiff is entitled to a decree. The 
decision of the Lower Appellate Court is 
wrong in law, and must be reversed, and the 
. Gecision of the first Court upheld with all 
costs. ` 


The 23rd March 1866.0 
. Present: 


The Hon’ble W. S. Seton-Karr and Shum- 
boonath Pundit, Judges. 


Suit for enhanced rent — Plea of 
lakheraj as to portion of land. 


Case No. 3344 of 1865 under Act X of 1859: 


Special Appeal from a decision passed by 
the’ Judge of Jessore, dated the 3\st 
August 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 30th January 1865. 


Beebee Ashrufoonissa and another (Defend- 
ants) Appellants, 


versus 


Umung Mohun Deb Rty (Plaintiff) 
Respondent. 


Baboos Nil Madhub Bose and Nil Monee 
Sein for Appellant. 


Baboos Mohendronath Shome and Kad:r- 
nath Chatterjee for Respondent. 

Some primd facie proof of an ostensible rent-free 
holding, and nota bare allegation by defendant of a 
rent-free holding, is necessary to bar a plaint- 
ifin a suit for enhanced rent where the defendant 
admits a tenancy for one part of the claim but 
merely alleges a rent-free holdin & for the other. 

Ir is urged that the question of the lakhe- 
raj portion of the land- should have been 
altogether excluded from the consideration of 
the Courts in this case, under the ruling of 
the Full Bench of Ist of June 1868, page 523 
of Marshall’s Reports. But we think the tir- 
cumstances of the present case are such that 
the ruling in question does not fairly apply. 
In that case, it, wes found on full enquiry, 
that some 11 beegahs 7 cottahs were held, 
and had been held by the'defendant as osten- 7 
sibly lakheraj, aud the Full Bench decided 
that this portion of the claim should not be 
decided in the suit then appealed. 

But in-the suit before us, the Judge%has 
found that there is nothing whatever to con- 
nect any rent-free lands with the documents 
relied on, and the Judge shows that, this plea 
was never thought of by the defendant till 
a late stage of this protracted litigation, 
The case seems {0 us much more analogous to 
that decidgd on the 8rd of August 1865 by 
a-Divisional Bench ( page 178 Weekly Re- 
porter Volume III) in which reference was 
made, as in the present appeal, to the 
above-mentioned Full Bench ruling,and in 
which it was ruled that the Full Bench de- 
cision Was not in point. It could never ` 
have been the intention of the Full Bench 
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that a bare allegation of a , defendant, of 
rent-free holding, was to bee the plaintiff. 
The meaning must have been that there 
should be some prima facie proof of an os- 
tensible rent-free title in some portion of 
the land for 


Were this not so, any plaintiff might be at 
4 y - 


which rent was sought. 

once barred, or might lose half his rents, 

because a defendant who admitted tenancy for 
é e R 

one part of the claim, had chésen simply to 


allege a rent-free holding for the other. 


In any view, the Judge has, affirming the 
decision of the Deputy Collector, found that 
the defendants have not shown any connec- 
tion between the lands sued for, and their 
mere allegation of a rent-free holding in 
certain portions, and has decreed the plaint- 
iff’s claim. 3 . 

We see no reason for reversal or alteration 
of his order, and we dismiss this appeal with 


costs. 


The 23rd March 1866, 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
` 


à nath Pundit, Judges. 


Recusant witnesses (how proceeded 
with) 


Case No. 3134, of 1865 under Act X of 
1859. e 


Special Appeal from a decision passed by 
-Mr. H. Richardson, Officiating Addi- 
tional Judge of Jessore, dated the 11th 
July 1865, affirming a decision passed 
by. Baboo Saba Pershad Sandyal, Deputy 


Collector of that District, dated the 30th 
-January 1865. 
ry 


Sreemutty Saroda Dossee and others (Defend- 
e nts) Appellants, 


e versus 
Rajah Buroda Kant Roy (Plaiatiff) Respond- 
ent. 


Baboos Doorga Doss Dutt and Tara 


Prosunno Mookerjee for Appellants. 


Baboo Ubhoy Churn Bose for Respondent. 


Case of recusant witnesses who were orderéd to be 
proceeded with under Section 168 Act VIII of 1859 
(by attachment and sale of their property), and to be 
tried by the Criminal Authorities under the Penal 
Code. e 


Tue special appellant pleads that the 
lands for the rents of which she is sued in 
that she has failed 
to obtain possession of any such lands, 
though she had sent words to the servants 
of the plaintiff to point out the lands ; that she 
had, summoned 
several amlahs of the plaintiff who would 


this case, do not exist ; 


to prove this allegation, 


| not &ppear, and the ex parte decree for renta 
gbtained against. the tenant of these suppos- 


ei lauds who had by gift passed over to 
the special appellant the supposed lands of 
this imaginary jote along with his other 
properties, does not show that the said do- 
nor had possession of any lands, or had ever 
actually paid rents for the lands in dispnte. 


The tetord simply shews tbat a few wit- 
nesaes were examined by the plaintiff re- 
garding the alleged possession of the lands 
in dispute by the special appellaht, but their 
depositions do not clearly show any such 
thing, and the Lower Courts do not rely upon 
this evidence, 


We further find that several amlahs of 
the plaintiff were summoned on behalf of 
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the special appellant, and it is admitted that 
their property was attached. 


What happened afterwards does not ap- 
pear, and is not made known, to us by the 


pleaders on both sides. Ov 


We are not satisfied with the investiga- 
tion of this case, and direct that the Lower 
Appellate Court should proceed under Sec- 
tion 168 of Act VIII of 1859, which looks 
to the sale of the property of the Secusant 
witnesses in order to realize such fine as 
the Court may „have under that Section 
imposed itself, Further, 
-alreddy been passed under the law, the Court 


may now order these witnesses to be tried 


by the Criminal Authorities as proye for, 


din the Penal Code. 


It is-not. the object of Act yii of 1859. 


‘that aiei should, as they have done: 


‘in this case, frustrate the ‘action of the 


Court to cause attendance. 


The plaintiff should be called to prove by 
‘more direct and satisfactory evidence that ue 
‘special appellant: holds the lands for the rent, 
of: which she is sued i in this case, and, if ne- 
cessary, an Ameen should be sent to enquire 


into the fact of the alleged possession of the 


special appellant. ee 


“The Lower Appellate Court: should assist 


the special appellant i in her attempts to find, 


out the truth of this disputed fact, and the 
‘onus-of proving this is, however, first to be 
“laid on the plaintiff. 

We, 
»re-trial with the above remarka, 


accordingly, “remand ‘the case for 
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The 27th March 1866. , 


` iP Present: sya 

The Hon’ble W. S. Seton-Karr and Shum- 

boonath Pundit, Judges. 

Wrongs and Remedies—Section 106 

_ Act of1859. 
_ Case No. 3552 of 1865. 

Special Appeal from a denon passed by 
the Judge, of Ch&ttagong, dated the Ith 
August 1865, affirming a decision passed 

_ by the Moonsiff of thet District, dated 
the 7th April 1865. ' 


_ Fukeer Chand Aych (Plaintif) Appellant, 


VETSUS 
{ 


Rokeemunissa and others (Defendants) 
Respondents. ‘ 
Buboo Gopal Lall Mitter for Appellant. 
Baboo Romesh Chunder Mitter for 
Respondents. 
Any man aggrieved is entitled to some redress. 
Thus, a person who did not appear as third party ein 
Ss. eo x 
a rent suit, is not debarred from all remedy under 
Section 106 Act X of 1850, if he has been really 
' ° 
wronged. 
Bora the Courts are wrong in simply 


applying Section 106 of Act X of 1859, 


| It is true that the plaintiff did not appéar 


as third party in the rent suit, but the law 
nowhere says a person who does nof appear 


shall not have a remedy if he'is wronged, ` It’ 


| isa general rule%of law that any man being 


aggrieved shall have some means of redresa. 


:| The case must be remanded to the first 


Court to'be tried on-its merits, — whatever 


~ 


those merits may be. -` -~ 
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+ The 5th April 186§. 
e 
7 Present: 


The Hon’ble L. S. Jackson and 
G. Campbell, Judges. 


Suit for arrears of rent at enhanced 
rate—Former suit to contest notice 
of enhancement — Limitation (Sec- 
tion 32 Act X of 1859)—Rights of 
occupancy—Zstoppel — Fairness of 
rates (when to be raised.) 


Cases Nos. 2818 to 2820 of 1865 under Act 
= of 1859. 


A 


Special Appeals from a decision passed by 
the Officiating, Judge of Dacca, dated 
the 15th August 1865, modifying a deci- 
sion passed by the Deputy- Collector of 
Manickgunge, dated the 26th April 1865. 


Puddo Lochun Bhadooree (one of the De- 
fendants) Appellant, 


versus 


Chundernath Roy (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Issur Chunder Chucherbutiy and 
Poorno Chunder Mookerjee for Appellant. 


Baboo Bungshee Dhur Sein for Re- 
spondents. 

The dismissal of a former suit to contest a notice of 
enhancement on the ground of protection as a mgkuru- 
reedar holding under a pottah, isa sufficient eonfirma- 
tion of the enhancement to take the present suit for 
arrears of rent at the enhanced rate out of the operation 
of the provise ir Section 32 Act X of 1859. 

Where a zemindar has dealt with the defendant as a 
tyot having a right of occupancy, the failure of the ryot 
in a former suit to establish a higher position may re- 
duce him tp, but cannot deprive him of, the status attri- 
bated to him by the zemindar. 

The ryot’s omission to object in the former suit to the 
fairness of the rates does not preclude,him from raising 
the@objection in the present suit. 

In these cases there are three objections 
raised by the special appellant :— 

lst.-eThat the suit as to. part of the ar- 
rears claimed was barred by limitation un- 
der the proviso contained in the latter part 
of Section 32 Act X of 1849. 

2nd.—That the sufficiency of the grounds 
of enhancement stated in the notice, and in- 
cidentally the fairness of the rates had not 
been enquired into. 

3rd\—That, in the case No. 2819, the 
Judge has omitted to notice and adjudicate 
on the plea that part of the land was the 


defendant’s debutiur. 
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On the first of these points, we must re- 
mark that the ryot, special appellant, on 
being served with notice, came into Court 
an@ questioned it on the ground that, as a 
mokurureedar holding under a pottah, he 
was absolutely protected, and on no other. 
His suit was dfsmissed, and this, we think, 
was a sufficient confirmation of the enhance- 
ment to take the ease out of the operation of 
the proviso. 


On the second Blut, we find that the 
Judge considers the ryot, by setting up in 
the former suit a mokururee pottah, to have 
disentitled himself from claiming the benefits 
of a right of occupancy, and for the re- 
spondent it is contended before us that the 
ryot, by his plaint in the former suit to dis- 
pute the notice, has abandoned specific ob- 
jections to the enhancement itself as to the 
rates assessed. It was, no doubt, held by a 
Division Court in the case of Gooroo Doss, 
2, Weekly Reporter, page 200, that a ryot, 
who had ‘set up a false mokururee, could not, 
on the failure of that allegation, be allowed 
to fall back on his rights as a tenant with a 
tight of occupancy. But if we entirely 
concurred in that decision, we could not 
apply it to the present case, as the pottah 
was set up, notin the proceedings now before 
us, butin a distinct suit brought by the ryot. 
In the present case, the plaintiff, zemin- 
dar, has dealt with the defendant, as with 
a ryot having a right of occupancy, and the 
failure to establish a higher position reduced 
the rygt to the status which the gemindar 
attributes to him. 


sAnd as to the respondent’s argument, 
wee quite admit, and would, indeed, insist, 
that all the pleas under which aryot can 
resist a notice of enhancement, may fitly, 
and ought to be advanced and considered 
in the suit which under Section 14 he 
brings to dispute the notice, But a de- 
cision of this “Court, Marshall, page 186, 
recognizeg the ryot’s right to raise in euch 
a suit only; the question of his title to ex- 
emption, leaving the fairness of the rates to 
be tried, as here, in a suit for arrears of 
rent at the enhanced rate. The matters 
comprised in thiS* plea ought, „therefore, 
to have been enquired into by the Lower 
Appellaie Court. And the subject of the 
third objection which was raised in the ap- 
peal to the Judge, namely, as to the debut- 
tur, ought also to have been enquired into, 

We, therefore, set aside the judgment of 
the Zillah Court, and remit the case fora 
new trial on the points indicated. 


Rulings. 
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The. 5th April 1866, 


e 


Present: 


The How’ble L. S. Jackson and 
G. Campbell, Judges. 


Ld 
Right of Suit (by Assignee). 
e 


Case No. 2868 of 1865 under Act X 
of 1859. 


Special Appeal from a decision passed by 
Mr. G. Bright, Officiating Judge ‘of 
East Burdwan, dated the 9the May 1865, 
afirming a decision passed by she De- 
puty-Collector of that District, dated the 
6th March 1865. 


Binode Beharee Mookerjee (Plaintiff) 
i Appellant, 


e 
Versus 


Beer Narain Roy and othtrs (Defendants) 
Respondents. 


Baboos Chunder Madhub Ghose and Ba- 
neenath Bose for Appellant. 


None for Respondests. 


_ An ex parte decree for rent against A was sold by B 
to C. The decree having been subsequently set aside 
on A’s application, B petitioned the Court to substitute 
C for himself ag plaintiff, but the Court was of opinion 
that B having sued as landlord, and the relation of 
landlord and tenant not subsisting between A and C, 
the suit covfld not be carried on, HELD on appeal that 
there was no rule of law prevailing in Bengal which 


forbade the Assignee from carrying on the suit, , 


We think the decision of the Lower A$- 
pellate Court is‘erroneous. The Maharajah 
had at first obtained an ex parte decree for 
rent, and sold his rights thereunder to the 
special appellant, whom he moved the Court 
to substitute in. his place *far the purposes 
of execution, 

The defendant: having applied to the Court 
to set aside the ex parte decree, and his ap- 
plication having been granted, the Maha- 
rajah petitioned again, stating that he had 





— 


and the defegdant, the suit coul@ not be 
carried on. . 

But we are of opinion that ne rule of law 
prevailing in Bengal forbids the Assignee. 
from carrying on the suit. 

We, therefore, must reverse the decision 
of the Lower Appellate Court, and remit - 
the case to be adjudicated on its merits. 


The Sth April 1866. 


Present: 


.The Hon’ble W. S. Seton-Khr? and A. G, 


Macpherson, Judges. 


Ejectment—Right of Suit in Civil 
Court. 


Case No. 8549 of 1865. 


Special Appeal from a decision passed 
by the Officiating Additional Principal 
Sudder Ameen of East Burdwan, dated 
the 29th August 1865, affirming a deci- 
sion passed by the Moonsiff of that 
District, dated the 11th January 1864. 


"Tara Chand Dutt (Plaintiff) Appellant, 
VETSUS 


Oafunissa Bibee and others (Defendants) 
Respondents. 


Baboo Bhowanee Churn Dutt for 
Appellant. 


Moulvee Syud Murhumut Hossein for 
Re$pondents. 

A plaintiff ousted by the real defendant is not barred 
from suing in the Civil Court until the real defendant 
and the zemindar defendant settle any dispute between 
them by a suit under Act X of 1859. 

Tars case is remanded to be tried by the 
Principal Sudder Ameen on the merits, as 
it has been so tried by the Moonsiff. The ` 
view taken of the scope and object of Act 
X of 1859 is quite wrong in law. The 
plaintiff, if ousted by the real defendants, 


sold to the special appellggt his right to the} must have a remedy, and it is no answer to 


rent for that year, comprising his whole 
rights of suit in this case, and the Court 
was again prayed to substitute the special 
appellant for the Maharajah, the original 
plaintiff. 

The Judge now holds that the Mahara- 
jah having sued in his capacity of landlord, 
and the relation of landlord and tenant not 
subsisting between the special appellant 


his case to say that, until the real defendant. 
and the zemindar defendant settle any dis- 
pute between them by a suit under Act X of 
1859, the plaintiff must be out of Court. ° 
Failing any such other suit between the 
parties alluded to, the plaintiff would be : 
literally left without redress. 

Remand to Appellate Court for trial on 
the merits. 
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« The 5th April 1866. 
Present: 


The Howble H. V. Bayley aud Shumboo- 
nath Pundit, Judges. 


Presumption of uniform payment 
from Permanent Settlement—Con- 
solidation of tenures—Plea of hold- 
ing for long time—Period of posses- 
sion by Ryot’s vendor—Proof of 
Dakhilahs. ə 


Cases Nos. 27 and 28 of 1866 under Act 
eXof 1859. , 


Special Appeals from a decision passed by 
the Judge of Bgerbhoom, dated the 11th 
September TRGS, reversing decisions 
passed by the Deputy Collector of that 
District, dated respectively the 18th and 
26th April 1865. 


Kazee Khoda Newaz (Plaintiff) Appellant, 
versus — 


Nubo Kishore Raj and others (Defendants) 
Respondents. 


Baboos Juggodanund Mookerjee and 
Mohendro Lal Shome for Appellant. 


‘No one for Respondents. 


The consolidation of several tenures into one cannot 
deprive ə ryot of the benefit of the presumption under 
section 4 Act X of 1859. o 

A plea of holding at a uniform rent for a long time, 
without stating in terms the existence of the tenure from 
the time of the Permanent Stttlement, entitles a ryot to 
the same presumption. e 

In cases of suleable tenures, the period of possession 
by the ryot’s véndor is included in the 20 years men- 
tioned in the same Section. 

When the payment of rent is not a matter directly in 
dispute, and dakhilas are produced by the ryoț to show 
that he is entitled to the same presumption and are not 
dewied by the landlord, the tenant is not required to 
prove them, but admission is legally presumed from 
nun-denial, g 


In these two cases, the Lower Appellate 
Court has found that the fact of the uni- 
form payment for upwards of 20 years is 
proved. A 

The plaintiff, special appellanțt, argues in 
both the cases that the defendant shouid 
not obtain any benefit of the presumption 
under Section 4 of Act X'of 1859, because 
he hds not pleaded that the tenures now 
held by him existed at the time of.-the 
Decenuial Settlement; that the time of the 
possession ‘of a portion of these lands by 


the vendors of the defendant previous to 
his purchase should not be calculated as 
part of the period of 20 years, aud that 
the dakhilahs have not been proved by 
witnesses. Moreover, in the first case, it 
is pleaded by the special appellant that 
the dakhilghs @o not show any uniform pay- 
ment at all, and in the other, that a new 
potiah being taken in 1261, the defendant 
cannot plead the benefits of Section 4 Act 
X of 1859. 

With reference to the first of these two 
last pleas, it is clear that the Lower 
Appellate Court has found as a fact, and 
we convitiged ourselves of the correct- 
ness of ethe finding by examining the 
dakhilahs, that the receipts filed suffi- 
ciently show the uniform payment required. 
Out of a long series of years, there are 
no dakhilahs for one year, and for the other 
years we.see that they show a uniform 
payment, except for two or thr@e years 
for which all the dakhilahs not being 
produced, the ren? paid, when calculated by 
the dakhilahs produced for these years, ap- 
pears to be less than the rent paid for the 


‘years preceding or following these few 


years. The rent, however, of these preced- 
ing and following years is, as has already 
been noticed, gxactly or all but exactly the 


-| same as it is for other years, for which the 


entire dakhilahs are.produced. 

With reference to the second of the last 
two pleas, it is clear that the fact of the de- 
fendants holding one of the tenures at a 
uniform payment from the time of his pre- 
decessor, is proved; and it is found that 
te defendant purchased, and so added to 
it “from time to time, saleable tenures held 
also from before at a uniform rent ; further, 
that defendant, from the time of his pur- 
chases of these additional tenures, . paid 
ouly the former rents for them, and that 
the jumma agyeed to be paid, when in 1261 
all the tenures were formally consolidated 
into ong: tenure, corresponds with the total 
of the rents so payable before by the de- 
fendant. Under these circumstances, the 
consolidation of ‘several tenures into one 
can in-no way deprive the defendant of the 
benefit of the presumption’ of Section 4 of 
Act X of 1859. 

As to the other pleas of the special ap- 
pellant taken by him generally in both the 
cases, it is clear that the defendant had 
pleaded the existence of all tenures at wni- 
form rents of continuous long standing, 
and had relied upon Section 4 ; facts which, 
in several cases, have been held to be suffi- 


54s Act X THE WERKLY REPORTER. Rulings. (Vol. V. 








cient to entitle a ryot to the benefit of a decree to the plaintiff; but the Lower Appellate Court 
Section 4, although he may not have stated disallowed the*Ameen’s report on the ground that by 
in so many words that the tenure existed itself it was not good evidence of neighbouring rates, 
from the time of the Decennial Settlemgnt. and reversing the decision of the first Court, dismissed 
We have not to look to the letter of a the suit for want of proof.—HELD on special appeal that 
pleading, but to the substance, and to the the Lower Appellate Court shonld have attached greater 
real intention of the party patting his case, weight to the Ameen’s report, or at least have allowed 


It has also been decided by this Court , mies f 
that, in cases of saleable Bie the posses- an opportunity to the plaintiff to adduce his proof of 
? rates. 


sion by the vendor of the ryot in possession ` 
when the suit is brough€, would be included 
in the calculation of the 20 years required, 
because itis but one and the same tenure con- 
tinued, 

Further, it has been decided -here that, 
when the payment of rent is not a mat- 
ter directly in dispute, and dekhilahs are 
produced by the ryot to show that he is 
eutitled to the presumption of Section 4, 
and these receipts are not denied by the 
landlord, the tenant is not required,to prove 
them, bué, by the non-denial, admission is 
legally presumed. 

We accordingly see no reason to interfere, 
and reject both the special appeals without 
costs, as nobody appears for the respondents, 






















Tae Lower Appellate Court considers 
that it was not proper for the Court of first 
instance to depute an Amefn to enquire into 
the rates, aud not to notice that the special 
appellant, the plaintiff, upon whom lay the 
onus to prove the rate at which the enhanced 
rates were to be decreed to him, had 
not, as called upon to establish it, given any 
proof on this point. It°farther disallows 
the report of the Ameen on this point, on the 
ground that by itself it is not good evidence 
of neighbouring rates. On these grounds, 
the Lower Appellate Court has reversed the 
decision of the Court of first instance in 
favor of the special appellant, and dismissed 
his case for enhancement against the de- 
| fendant for want of proof, 


We fear that, owing to defective inves- 
tigation, justice has miscarried in this case. 
The Lower Appellate Court should have 
attached greater weight to the report of the 
Ameen, based as it was upon evidence taken 
upon the spot, than it has done ; and if it con- 
sidered it necessary that the plaintiff should 
have filedhis proof of rates in Court, the 
Lower Appellate Court should, with refer- 
ence to the proceedings of the Court of first 
instance, whose order fer deputing an Ameen 
to enquire into that very subject of rates 
may reasonably have led the special ap- 
pellant to believe that evidence on this 
point is no longer required from him in 
Court, have allowed an opportunity to the 
special appellant to adduce his proof either 
before it or in the Court of first instance. 

We further find that the Court of first 
instance had proceeded, besides the report of 
the Ameen, upon another evidence of Per- 
gunnah rates fixed by a public officer some 
years ago; and as the present rates would 
not ordinarily be*lower than thé rates so 
fixed in times gone by, this rate, so fixed, 
was not bad evidence to proceed uponin the 
absence of proof of higher rates furnished by 
the special appellant. ° 

We accordingly remand the case to the 
Lower Appellate Court for re-ttial, with re- 
ference to the above remarks, : 


The 6th April 18§6. 


Present: 


` The Hon'ble H. V. Bayley and Shumboo- 
t e nath Pundit, Judges. ° 


Enhancement—Ameen’s report—, 
Proof of rates, a 


Case No. 3287 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
25th August 1865, reversing a decision 
passed by the Collector of that district, 
dated the 24th November 1864. +, 


Gudadhur Banerjee (Plaintif) Appellant, 


- versus 
e 


Nund Lal*Biswas and others (Defendants) 
Respondents. 


Baboos Jugodanund Mookerjee and Banee 
Madhub Banerjee for Appellant. 


Baboo Rajendurnath Bose for Respondents. 


In a suit for enhancement. the first Court deputed an, 
Amten to enquire into the rates, and on his report gavé 
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* The 6th April 1866, 
e 
© Present: 


The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. 


Jurisdiction—Ejectment (by zemindar 
collusively through ryot)—Right 
of occupancy (in case of transfer 
of tenure with consent of zemin- 
dar). d 


Case No. 3198 of 1865° under Act X of 
1859. ` 


Special Appeal from a decision passed by 
Mr. A. Abercrombie, Officiating Judge of 
Dacca, dated the 22nd August 1865, 
affirming a decision passed by the Deputy 
Collector of that district, dated the 29th 
April 1865. 

Huro Chunder Goho and another (two of the 

defendants) Appellants, 


versus 


Mr. A. D. Dunn, Manager of the estates of 


the late Luckhee Debia Chowdhrain (Plaint-. 


iff) Respondent. 


Baboos Gopal Lal Mitter and Chunder 
Madhub Ghose for Appellants. 


Baboo Jugodanund Mookerjee for Re- 
` spondent. E 


When a party in possession has been ejected by a ryot 
on the strength of a pottah collusively granted by 
the zemindar, the latter is the real ejector within 
themeaning of the law, and is alone liable; and 
the oase is cognizable under Act X of 1859. 

Where the zemindar consents to the transfer of a 
tenure from one ryot to another, the possession of 
both must be considered to be continuous, and the right 
of occup#ircy to date from the time of the first holder, 


Tuts was a suit by the special respondent, 
(acting as guardian to a minor son of one 
Luckhee Debia, deceased,) on behalf of the 
Court of Wards, to recover possession of a 
certain factory, together with jote lands pur- 
chased by Luckhee Debia from Messrs. Lamb 


and Férbes in 1267, B. S., of which factory |’ 


and lands the ryot defendants, under cover of 
a pottah granted to them by the zemindar, 
dispossessed him in 1271 B. 8, 
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The defence was that the Revenue Courts 
had no jurisdiction to try the suit, and that 
the zemindar’s pottah gave the defendants a 
good title to the land. 

Both lower Coarts decreed plaintiff's case. , 

It is now urged specially on behalf of the 
zemindar béfore us : (1) That the Collector 
had no jurisdiction; (2) That the lower 
Court was wrong in absolving the ryot de- 
fendants from liabilfiy ; and (3) That no 
right of occupancy accrued to the special 
respondent, Luckhee Debia having purchased 
the property in 1267 only. 

We see norreason to interfere. The lower 
Court has found'on the evidence that the 
real author of the ejectment was the zemin- 
dar, and that the grant of a pottah to the 
ryot defendants was a mere colorable trans- 
action to shift the responsibility from the 
Zemindar’s shoulders. This view of the case 
acquires considerable strength front the fact 
that it is the zemindar only who has appealed 
to this Court. The ryots, who are the al- 
leged possessors of the jotes under a pottah 
have not appeared to defend their rights, 

“However this may be, we are quite clear 
that in the present case, where the party in 
possession has been ejected by a ryot on the 
strength of a portat collusively granted by 
the zemindar, the latter isthe real ejector 
within the meaning of the law, and that the 
case was cognizable under Act X of 1859. 


This finding disposes of the 2nd ground of 
appeal also, for, as the lower Court found 
that the ryots were only the nominal ejectors, 
it was quite right to absolve them from lia- 
bility and to give a decree against the real 
definquent. 


With'regard to the 8rd objection, we ob- 
serve that, under the circumstances of this 
‘case, aright of occupancy must be held to 
have accrued to the special respondent, 
The Lower Courf has found on the evidence 
that the zemindar consented to the transfers 
by Lamħ and Forbes, and had taken rent 
without demur from the ryot, who was at 
different times in possession under these 
transfers. In the eye of the law, therefore, 
the possession woutd be considered to be con- 
tinuous, and the right of occupancy to have 
been long since acquired and to date from the 
time of the first holder, a period extending 
over 30 years. . 


In no point of view, therefore, do „we 
think that the application can be sustained, 
and we, accordingly, dismiss the special 
appeal with costs. 
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Present: 
° 


The Hon’ble J. P. Norman and G. Camp- 
bell, Judges., 


Presumption, of uniform * payment 
from Permanent Ses¢tliement—Pos- 
session of Pottah dated 1167. 

(J 


Case No. 2889 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Additional Judge of Jessort, dated 
the 81st July 1865, modifying a° decision 
passed by the Deputy-Collector of that 
District, dated the 28rd February 1865. 


Huronath Roy and others (some of the 
‘ Plaintiffs) Appellants, » 
oe 


versus 


e 
Kumola Kant Chuckerbutty and others 
(Defendants) Radhanath Roy and others 
(Objectors) and Kalee Prosunno Roy 
(Plaintiff) Respondents. 


Baboo Obhoy Churn Bose fgr Appellants. 


Baboo Onookool Chunder Mookerjee for 
Respondents. 


There is nothing in the fact of a ryot being in pos- 
session of an ancient pottah dated 1167, which he found 
among the tiple deeds under which his predecesgor ap- 
peared to be in possession, and of the genuineness of 
which he could probably have no means of judging, to 
prevent him from claiming the benefit of Section 4 Aet 

of 1859. S 

TueseE are no grounds whatever for this 
appeal. The ryot respondent appears to 
have purchased his tenure in or about the 
year 1249, and amongst the title deeds under 
which his predecessor appeared to be in 
possession was an ancient potteh dated 1167, 
of the genuineness of which he could pro- 
bably have no means of judgjtg. In 
answer to the suit for enhancement, the 
pottah was set up for the defence, and also 
the fact that he had paid a uniform rent 
from the time of his purchase. 

We think there is nothing in the fact of 
the respondents being in possession of a pot- 
tah of this nature to prevent him from claim- 
ing the benefit of Section 4 of Act X of 
1859; it appears to us to be the very case 
which that Act was intended to protect. 

A former decision of this Court dated the 
7th of January 1865 is cited. But that case 
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must have gither turned upon the ground 
that the party producing the pottah, was 
presumably the party who had concocted it, 
or more probably still on the ground that 
the pottah was dated subsequent to the 
Decennial Settlement, and therefore the ryot 
in setting it up raised a presumption which 
was inconsistent with the provisions of Act 
X of 1859. 

In endeavoring to ascertain the quantity 
of land held by the ryot, the appellant ap- 
pears to have trespassed upon ‘the lands of 
some adjoining owners who seem to have 
been admitted as intervenors; but these 
intervenors kave not appeared before us, and 
we offer no opinion as to their rights. 

The appeal is dismissed with costa and 
interest as against the defendants, respond- 
ents. 


The 7th April 1866. 
` Present: 


The Hon’ble C. B. Trevor and F. A. Glover, 
Judges. : 


Suit for rent—Section 77 Act X of 
1859—Appeal. 


Case No. 3206 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 
the, Judge of Patna, dated the 1st July 
1865, affirming a decision passed by the 
Deputy Collector of that District, dated 
the 31st May 1865.* 


Syud Jeshan Hossein (Plaintiff) Appellant, 


VETSUS 


Narain Doss and others (Defendants) e 
Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboos Mohendro Lal Shome and 
Sreenath Banerjee for Respondents. 
` @ 


Where a plaintiff and the zemindar claim rent for the 
same.land from the same tenant, the case comes under 


‘Section 77 Act X of 1859, and the point to be decided 


is who was in bond fide receipt and enjoyment of the 
rent up to the commencement of the suit, But if the 
Deputy Collector wrongly goes into and decides ques- 
tions of title which do not arise on the pleadings, the 
appeal lies tothe Judge. Ifthe Judge should refuse to 
hear the appeal, and the plaintiff goes to the Collector, 
the Collector, instead of deciding that plaintiff has not 
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proved his receipt of rent, should remand the case 
to his Deputy to try the right issue, for the plaintiff is 
legally entitled ta two judicigl opinichs as to whether 
he was or was not in receipt of Re rent up to the com- 
mencement of hfs suit. 


THis was a suit under Act X of 1859 for 
arrears of rent due in the years 1269, 1270, 
and 1271 B. S. The plaintiff claimeg -as 


representative by purchase of the rights of: 


one Bhuttoo, which he alleged to be ao 
3 dam 16 c. share of the entire estate. 

The defendant (Narain Doss) replied that 
Bhuttoo’s share was less than that claimed, 
that part of that fand wae not held by him 
(defendant) but by third parties Teeka . and 
Babooram, and that for ¢he rest he paid rent 
to an ijaradar.* 

The Deputy Collector, before whom the 
suit originally came, went into the question 
regarding the amount of plaintiff’s share, 
and decided that the deed of sale under 
which he claimed was a forgery. He refused 
to take up the case under Act X at all. 

The Judge held that the suit came pro- 
perly under Section 77 of. Act X of 1859, 
and should have been heard on appeal by 
the Collector ; but as no question of title 
was necessarily involved, he declined to 
hear the appeal himself, although the De- 
puty Collector had proceeded on that ground 
in disposing of thé case. 

It appears from the record that, although 
the ijaradar himself did not appear, the ze- 
mindar did, and admitted that he received 
rent immediately from the defendant through 
the ijaradar. The suit was, therefore, one 
in which two parties, viz. the plaintiff and 


the zemindar claiméd rent for the same land- 


from the same tenant, and came under Sec- 
tion 77 of Act X of £859, The point to be 
decided was, who up to the time of the com- 
mencement of the suit was in bond fide 
receipt and enjoyment of that rent. And 
we think that the Deputy Collector was 
wrong in going into and deciding questions 
of title which did not arise on the pleadings. 
But having so decided them, the Judge 
ought to have taken up the case on appeal. 
It haedeen ruled by a Division Bench of 
this Court, Punchanun Koor and others, 
appellants, 8, Weekly Reporter, page 154, 
that where a Deputy Collector, in trying a 
claim under Section 77 in a suig for rent un- 
der 100 rupees, goes beyond fhe scope of the 
‘law, and instead of merely deciding who is 
in the bona fide receipt of rent, goes 
into questions of title and decides the right 
to receive such rent, the appeal lies to the 
Judge and‘not to the Collector, and 
the Judgé, instead of remanding the case for 
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trial on the right issue, is bound, under Sec- 
tion 353 Act VIIE of 1859, to determine 
the case finally if the evidence enable him to 
do go. 

Therefore, both the Judge and the Deputy 
Collector were wrong. 

It appegys fifrther from the record that, 
after being refused a hearing by the Judge, 
the plaintiff dide go to the Collector, who 
decided that he (plaintiff) had not proved 
his receipt of rent. This decision was 
however, irregular, as the order appealed 
against proceeded on an entirely different 
matter. The Collector ought to have re- 
mandeck tife*case to his Deputy, and have di- 
rected him to try the right issue, for the 
plaintift had by law the right to two judi- 
cial opinions on the question as to whether 
he was or was not in receipt of the rent 
up to the commencement of his suit. 

As all,the orders passed in this suit have 
been irregular, we must remand ‘t for re- 
‘trial to the Court of first instance, the pro- 
per issue being of course whether plaintiff 
can prove, either by himself or through his 
vendor, his receipt and enjoyment of the 
rent. Should either of the parties be dissa- 
tisfied with the Deputy Collector’s order, 
the appeal will lie not to the Judge, but to 
the Collectors 

The Full Bench decision of the 26th 
May 1865 (Syud Hameedoodeen, appellant, 
3, Weekly Reporter 21), quoted by the Judge, 
does not apply to this-case, inasmuch as the 
Deputy Collector did not confine his atten- 
tion {as shown above) to the actmal receipt, 
but went into the question of the right of 
receipt, and the Full Bench decision refers 
t6 the first case only. 


Costs will follow the result. 


N The 7th April 1866. 
Present: 


a, 
The How’ble C. B. Trevor and F. A. 
Glover, Judges. 


Enhancemert—Rule of proportion. 


Case No. 2252 of 1865 under Act X of 
1859, 


Special Appeal from a decision passed by 
the Judge of the 24- Pergunnaks, dated 
the 16th May 1865, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 9th January 1865. 


~ 
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Azim Mullick (one of the Defendants) 
Appellant, 


versus ° 


Gunga Dhur Banerjée (Plaintiff) 
Respondem. 


Baboo Romanath Bose „for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Hem Chunder Banerjee for Respondents. 


In a suit for a kubooleut at enhanced rents, if the 
rents of the adjacent lands have already been adjusted 
and enhanced, the enhancement of the defendant’s hold- 
ing will depend on the rates paid by thofe adjacent 
lands supposing them to be of the same kind§ and not on 
any doctrine of proportion which will qly apply where 
no adjustment has taken place. 


Tais was a suit for a kubooleut at en- 
hanced rents. The defence was that the. 
land was held at an uniform rate of rent 
from before the Permanent Settlement and 
was not liable to enhancement. 

The Deputy Collectortlecreed the plaint- 
iffs suit and fixed the rates of rent after 
enquiry into those paid for adjacent lands. 
But this enquiry did not satisfy the Judge, 
and the case was remanded in appeal on the 
tenant objecting to the principle on which 
the rates had been fixed. 

The Deputy Collector made the further 
enquiry ordered and again fixed the rates as 
before, and the Judge has confirmed his 
order. « 

It is now urged in special appeal—; 

(1) That the Judge has taken no notice 
of the plea of a 20 years’ payment of unvary- 
ing rates of rent before the institution of the 
suit; and 

(2) That, in settling the rate of rent, 
the decision of the Full Bench of this Court 
in the case of ‘Thakooranee Dossee, June 
1865, should have been followed. 

With regard to the first objeciion, we ob- 
serve that the point was not taken by the 
special appellant in his original gppeal to 
the Judge. He came up on the question of 
rates only, and urged that the Deputy Collec- 
tor had no right to alter a Collector’s Jumma- 
bundee, and that the repdrt as to the rate 
was not evidence against him. He altogether 
gave up his claim to have held either direct- 
ly from before the Perpetual Settlement, or 
to receive the benefit of that presumption 
from having paid an uuvarying rate of rent 
for*upwards of 20 years. It is contended, 

‘indeed, that the mention of the Jumma- 
bundee, which was only a counterpart of 
the ancient rates, shows that special ap- 


pellant took up the objection ;' but we 
find from tke Judge’s decision that the only 
point raised in connection with the Jum- 
mabundee was that the landlord’ had no power 
to raise rates fixed by the Collector. There 
was no mention made of long payment at an 
un@arying rate, or any plea of non-liability 
to enhanced rates raised upon it. 

With regard to the rates fixed, we ob- 
serve, in the first place, that the Judge’s de- 
cision was passed before the Full Bench 
judgment in the case of Thakooranee Dossee 
was published; but eveħ were the case 
otherwise, itis clear that the ruling laid 
down in that judgment cannot apply to the 
present case. Here we hav it in evidence 
that the rents of the adjacent lands had al- 
ready been adjusted and enhanced, so that the 
enhancement of the special nppellant’s hold- 
ing would depend on the rates paid by those 
adjacent lands, supposing them to be of the 
same kind, and -not on avy doctrine of pro- 
portion which would only apply to lands 
where enhancement was originally sought, 
and where there existed no data in adjacent 
lands for determining the proper rate of 
rent,—in short, where no adjustment had 
taken place. 

In no point of view, therefore, do we see 
ground for special appeal in this case, and 
we therefore reject the application with 
costs. The same order governs special 
appeal No, 2253. 


The 10th April 1866. 


Present: 


The Hon’ble F. B, Kemp and W. S. Seton- 
Karr, Judges: 
Rents of Ijara— Liability of purchaser 
placed in possession. 


Case No, 896 of 1864 under Act X of 1859. 


Regular Appeal from a decision passed gy 
the Assistant Collector of Komercolly, 
dated the 31st October 1865. 


Rajah Indoo Bhoosun Deb Roy (Plaintiff) 
Appellant, 
VE? SUS 


Chunder Coomar Roy (Defendant) 
Respondent. 


Baboos Unnoda Pershad Banerjee 
Dwarkanath Mitter for Appellant, 
Baboo Sreenath Dass for Respondent. 
Suit laid at Rs. 19,783«11-43. 


The purchaser of an ijara who has been formally put 
int® possession after a contest in the most regular 


and 
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männer, whether he collects rents from the ryots or 
not, is liahle to the zemindar for the rents of the ijara. 


e 

Tux facts out of whieh this case arises, 
are briefly these :—The plaintiff is zemindar 
of a share in Pergunnah Nasruthshahee 
within which Messrs. Willis and Earle had 
the concern of Belnaberia and an ijara of 
certain mouzahs. Messrs, Willis and Earle 
failed, and the defendant purchased the said 
concern and the ijara. The plaintiff now 
sues the defendant for the rents of the said 
ijara for certain periods of the years 1270 
and 1271, as having purchased the same, and 
as having been formally placed in possession 
of his purchase. B 

The Deputy Collector has dismissed the 
suit entirely, holding that the defendant is 
not shown to have collected the rents from 
the ryots, althotgh he gave a receipt for 
possession, and that he was not really and 
practically in possession during any portion 
of 1270 or 1271. 

We have heard both parties fully, and we 
are quite clear that the plaintiff is entitled 
to a decree of some kind. The defendant, 
after his purchase, obtained possession from 
the Collector in Aswin 1270, and lost th 
same again by a counter order from the 
Collector in Jyestho 1271, or May 1864. The 
plaintiff by that order was re-placed in pos- 
session, but lost the same again in conse- 
quence of an order from the Judge of the 
28th of August 1864, corresponding with 
Bhadro 1271, after which the defendant 
continued in possession unfil the end of the 
Bengali year. : 

The question before us simply is, whether. 
the defendant was in possession of the lease, 
in law, or in fact, for the two periods above- 
mentioned of the years 1%70 and 1271. 

We have read the evidence which led the 
Deputy Collector to the conclusion that the 
defendant never was in possession, and never 

- collected any rents, but we come thereon to 
an entirely different conclusion. Independ- 
ently of the evidence of the plaintiff’s 
witnesses to collections made on the part of 
the defendant, the, evidence of Chunder 
Koomar Mojoomdar, a witness of the de- 
fendant, and a ryot on. the ijara, clearly 
shows that the rent due from him to the 
defendant was treated as°a set-off for the 
rent of other lands which he had to receive. 

We, moreover, think it extremely impro- 
bable that a person possessed of the know- 
ledge, power of management, influence, and 
resources of the defendant would neglect to 
collect rents from a property of which he 
had been.put formally in possession by the 
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Revenue or Judicial authorities, after a 
contest, in the most regular manner. 

Against the above evidence which leads to 
inferences in favor of the plaintiff, we cannot 
set any ineffective attempts to gain rents 
shown by cases instituted on the part of the 
plaintiff but vewy soon struck off. And we 
observe tlfat the plaintiff has deducted from 
bis claim the rents which he was enabled to 
collect for the period of his temporary pos- 
session. ° ; 

But we are prepared to go further, and to 
say that, in law, the defendant was in pos- 
session, was bound to collect, and had ample 
means i collecting, and that the plaintiff 
is not td suffer by any neglect on the de- 
fendant’s part, even if we could be persuaded 
that he had never received any portion of 
the rents. Even without the evidence, we 
should be disposed to hold the defendant 
légally accountable to the plaintiff, under 
the circimstances of his purchage and his 
two successful applications for possession. 
The reasoning of the Deputy Collector ou 
this part of the subject is based on a mis- 
apprehension of the rights and liabilities of 
the parties. , 

Under these circumstances, then, we give 
the plaintiff: decree for rents at the rate 
claimed by hip, after his own deductions for 
the precise period ext€nding from the 18th 
of Aswin 1270 to the end of Bysack 1271, 
and for the period extending from the 15th 
of Aswin 1271 to the end of Choitro in the 
same year. Interest is also decreed” on the 
pringipal to be calculated as aRove. The 
claim for 3,936 Rupees, as damages under 
Act VI of 1862, Bengal Council, is not 
psessed, and is not given. . 

Costs to the plaintiff in proportion in both 
the Courts. 





The 40th April 1866, 


a. Present : 
The Hon’ble C. B. Trevor and F, A. Glover, 
Judges. 


Be 
Suit for kubooleut at enhanced 
rents— Plea of exemption—ZIssues for 
trial—Decree (to plaintiff). 


Case No. 3382 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of the Twenty-fourPergunnahs, 
B 
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dated the 30th August 1865, affirming a 
decision passed by the Deputy Collector 
of Satkhyrah, dated: the 30th May 1865. 


Ghyrullah Mundul and another (Defendants) 
Appellants, * 


? versus , 


Kishorenath Koondoo (Péaintiff) Respondent. 


Baboo Oopender Chunder Rose for 
Appellants. 


Baboo Bhowanee Churn Dutt fior 
Respondent, , 


In a tuit fora kubooleut at enhanced rents where the 

_ defence is that the tenure is kaemee and not liable to 

enhancement, the Court ought to decide the question of 
liability before going into that of the rates. ` 

A decree should not give a plaintiff more than he 


claims, è 


THIs was a suit for a kubonleut at en- 
hanced rates of rent. The defence was that 
the tenure was “ Kaemee,” and not liable to 
enhancement. 


Both Lower Coùrts decided, the case on 
the question of rates only, leaving untouched 
the question as to whether or not the defend- 
ant was liable to pay enhanced rents, 

It is urged, in special appeal, (1) that 
the Judge ought to have decided the ques- 
tion of liability before going into th&t of 
the rates, and that, as the first Court left 
that point undecided, the suit should 
have been remanded ; and (2) that, in aty 
case, the Judge was wrong in giving the 
plaintiff a decree for more than he claimed. 

We think that both these objections must 
be allowed. It is true that the defendant, 


in his answer, did not mention specifically the. 


grounds on which he claimed exemption, but 
he stated generally that his tenuge was 
“ Kaemee,” and that the Collector-hid made 
a settlement with him. He alleges before 
us that he was originally a Lakherajdar, and 
that, when his holding was resumed by Go- 
vernment, + was leased to him in perpetuity 
at half jumma, and that the party through 
whom the plaintiff claims rent is a person 
to whom Government has since given the 
settlement of the entire estate. , Be this as 
it may, it was, we think, incumbent on the 
Lower Courts on the pleadiugs to have fixed 
an issue regarding the defendant’s right to 









hold at a ñxed rate, and he would then have 
been able to fduce such proof of his non- 
liability as was in his power. „On the only 
iseue fixed by the Courts, he had no oppor- 
tunity of making out his case; and we 
remand the suit to the Court of first instance 
to make further enquiry into the point 
raised in the special appellant’s answer as 
above noted; and if the Deputy Collector, 
or the Judge afterwards on appeal, decide 
against special appellant’s right to hold the 
land at fixed rates, they will at all events 
be careful to give to the “plaintiff no more 
than he sued for, In the present case, 
homestead jand was “assessed „ìn the plaint 
at Rs. 1-8, whereas the Judge has made a 
decree for 2 rupees. 
Costs will follow the resylt, 


The 10th April 1866. 


Present: _ 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. - 


Surisdiction—Suit for land on which 
hut exists. 


Case No. 3108 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 
Mr: G. Bright, Officiating Judye of 
East Burdwan, dated the 20th June 
1865, affirming,a decision passed, by the 
Deputy Collector of that’ District, dated . 
the 31st March 1865. 


Matunginee Dassee and others (Defendants) 


Appellants, 


versus 


Haradhun Doss and others (Plaintiffs) 
Respondents. 


e 
Babocs Nuboo. Kishen Mookerjee, Mohesh 
Chunder Chowdhry, and Mohesh Chunder 
Bose for Appellants. 


Baboos Nilmadhub Sein and Romesh 
Chunder Mitter for Respondents. 
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A suit to recover possession of land (the existence of 
e 
a hut upon the land as an appendage being a mere 
matter of accident) is cognizable only in the Revenue 
Court. 


We agree with the Lower Appellate Court 
that the word “ huzoor”’ mentioned in the 
pottah of the plaintiff, special respondent, 
refers to the Maharajah of’ Burdwan, 
and not to the Mokurureedar under him, who 
had given the pottah to the plaintiff. 

The power, therefore, of erecting a pucka 
building was resérved only to the said Ma- 
harajah. Indeed, the reservation may be, 
in the terms of the vary lease dated 1220, 
to the Mokufureedar himself.* Mention is 
made of this power in the pottah of the 
plaintiff, because the Mokurureedar wanted 
to indemnify hinfSelf from the acts of the 
Maharajah when the latter may have occa- 
sion to erect a pucka building upon the lands 
let out by the Mokurureedar to the plaintiff. 
The Mokurureedar’s pottah of 1220 B. E 
is not produced by the defendant, but it was 
for him to show by it that the said Mokuru- 
reedar, by any other subsequent deed, obtain- 
ed the power reserved for the Maharajah by 
the original lease to the said Mokurureedar. 
It may well therefore be, as the plaintiff 
rightly sets forth, that the Mokurureedar 
having granted a Dur-Mokururee of a spe- 
cific ‘fractional portion of his own Mokuru- 
ree lease to another person, and the lease of 
the former being for more lands than the 
lands in dispute, the leases taken by the 
present defendant of a Se-Mokururee for 
the specific portion let out by. the Mokuru- 
reedar in Dur-Mokururee and of Dur-Moku- 
ruree for the remainder, and these being 
only for the parcel of the lands leased to the 
plaintiffs, were taken in his name by another 
person merely to annoy the plaintiff. 

As to the second plea of the special ap- 
pellant, that the lease in this case being a 
lease for a hut with the lands upon which it 
was standing, this action for recovery of 
possession of such a shop should have been 
brought, in the Civil Court, we find that the 
land is the substantial thing let out, and the 
existence of a hut upon the lands as an ap- 
pendage was a mere matter of accident. 

An action to recover possession of such 
lands by the plaintiffagainst his immediate 
landlord could not but be brought in the 
Revenue Court. 

We have no occasion to pronounce any 
opinion upon the plea of the plaintiff, that 
the restrictiow as to the word “lands” is 
only to be-found in the Clause of Section 23 
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of Act X of 1859 which treats of the rents 
of lands, and not in the Clause of the said 
Section which provides for the suing by 


| tents to recover possession of the jote 


or tenures. . 


Page 223 Sutherland's 
W. Rep., Volume I., 26th 
November 1864. 

Page 1 Sevestre’y Re- 
ports, Volume VIIL, Part 
1, 25th Feby. 1864. ° 

Page 40 Marshalls Re- 
ports. 


We accordingly reject the special ap- 
peal with costs. 


The prece dents 
noted in the margin, 
quoted by the special 
appellant, do not ap- 
ply to this case. 


\ The 11th April 1866. . 
Present: 


The Hon’ble F. B. Kemp, and W. S. Seton- 
i Karr, Judges. 


Res judicata—Dictum of Revenue 
Court on bona fides of-a pottah. 


Case No. 3450 of 1865. 


Special Appeal from a decision passed by 

the Principal Sudder Ameen of Chitta- 
gong, date the 6th September 1865; 
affirming a decision passed by the Moon- 
siff of Howla, dated the 29th December 


1864. sis 


Kumr Ali and others (some of tbe Defend- 
ants) dppellants, 


Cs VETSUS 


ee Bibee and others (Plaintiffs) Re- 
spondenis. ; 


Baboo Mohinee Yohun. Roy for Appellants. 


Baboo Grish Chunder Ghose for 
* è Respondents. 


Quere.—Whether the dictum of a Revenue Court under 
Act X of 1859, with reference to the bona fides or other- 
wise of a pottah, is in®any way binding upon a Civil 
Court in a suit in which the bona fides of the pottah is 
put in issue. 


Tus is-a suit to set aside two pottahs as 
forged. The lower Court finds that she 
pottahs are not bona fide. 

In ‘special appeal, it is contended, first, 
that in a suit for delivery of a kubooleut 


62 i 
under Act X of 1859, these pottahs have 
been pronounced to be genuine, and that, 
therefore, Section 2 Act VIIL of 1859 and 
the doctrine of res adjudicata apply ; seedhd- 
ly, that the lower Court hag overlooked the 
receipts of rent filed by the special ap- 
pellant. e 


We entertain grave doubts whether the 
dictum of a Revenue Court under the provi- 
sions of Act X with réference to the bona 
Jides or otherwise of a pottah is in any way 
binding upon the Civil Court in a suit in 
which the bona fides of the pottah is put 
in issue. Butin this case, it is,unnecessary 
for us to pronounce any opinionfon that 
question inasmuch as the decision of the 
Revenue authorities shows that the bona 
fides of the pottah was not distinctly put in 
issue. The doctrine of res adjudicata is 
therefore wholly inapplicable, 


We cannot say that the lower ‘Court did 
not consider the receipts filed by the special 
appellant. Itis to be presumed that it did 
do so inasmuch as the judgment is passed 
after review of the whole of the evidence 
oral and documentary. 


No point of law arising, we must dismiss 
this appeal with costs and interest. 
eo 
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The 11th April 1866. 
Present: , 
The Hoén’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. è 
Jackson, Judge. 


Dismissal of suit (Variance between 
allegation in plaint and proof mo 
ground for)—Procedure. 


Case No. 286 of 1865 under Act X of 1859, 


Regular Appeal from a decision passed by 
the Collector of Chumparun, dated the 
18th July 1865. 


Maharajah Rajendur Kishore Sing (Plaintiff) 
Appellant, k 
versus ° 
Karummun Sing and others (Defendants) 
« Respondents. 

Babos Onoocool Chunder Mookerjee and 
Cally Prosonno Dutt and Moonshee 
Ameer Ali for Appellant. 

Mr, R. T. Allan and Baboo Dwarkanauth 

Mitter for Respondents. 


“A Court ought not to decide a case merely upon the 
ground of variance between the allegation in the plaint 
and the proof. Thus, if a plaintiff fails to prove a con- 
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tract as alleged, the Court, instead of deciding that he 
cannot recover agrears on that contract, ought to find 
how much is due from defendant to plaintiff either for 
rent or interest and in respect of what premises, 


THE Collector appears to have decided 
this case upon the ground of a variance 
between the allegation in the plaint and 
the proof. He says, “The plaintiff having 
“ failed to prove the contract as alleged, he 
“ cannot recover arrears on' that contract.” 
We think that the Collector ought not to 
have determined the case merely upon the 
ground of variance, but that he ought to 
have found how much was due from the 
defendant to the plaintiff, and also in re- 
spect of what premises, whether for the 21 
mouzahs or the 24 mouzahs, or for how 
many. If, as appears from the judgment, 
he was satisfied that the tontract included 
the 24 mouzahs, then he ought to have found 
what rent, if any, was due for those 24 . 
mouzahs. 

The case must go back to the Collector 
to try what amount is due from the defend- 
ant to the plaintiff either for rent or interest, 
and in respect of what premises. 

We are informed that, since this decision 
of the Collector, there have been two de- 
cisions of the Civil Court. Whether the 
Collector is conclusively: bound by those 
decisions, we do not at present determine, 
as our opinion will be extra-judicial. 





The 13th April 1866. 
. Present : 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Rent—Kubooleut—Prima facie rent- 
free holding,’ 


Case No. 78 of 1866 under Act X of 1859. 
Special Appeal from a decision passed by 
the Judge of Patna, dated the 14th Re- 
cember 1865, reversing a decision passed 
by the Deputy Collector of that district, 
dated the 3rd August 1865. 
Nund Kishore Lal and others (Defendants) 
Appeliants, 
e versus 
Kureem Buksh Khan and others (Plaintiffs) 
Respondents. 
Baboos Bama Churn Banerjee and Uppro- 
kash Chunder Mookerjee for Appellants. 
Ur. R. E. Twidale for Respondents. 


When there is a primé facie rent-free holding, it 
must.be set aside in some other suit béfore rent or a 
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kubooleut can be obtained under the provisions of Aot X 
of 1859, * ð 

The Judge is clearly wtong. This was a 
suit for a kubooleut under Clause 1, Section 
23, Act X of 1859. The defendant has never 


held the position of a tenant of the plaintiff, 


but has for along period held the land rent 
free. There being a prima facie rent-free 
holding, it must be set aside in some other 
suit before rent or a kubooleut can be 
obtained (Weekly Reporter, Volume I, pages 
15 and 16, Mahomed Myanabool Huk, 
Plaintiff, Appellat, versus Mahomed Syud 
Khan, Defendant, Respondent, Trevor and 
Campbell, J. J., 10th August 1864). The 
present suit not being cognizabte under Act 
X of 1859, the appeal must be decreed and 
the decision of the Judge reversed with costa 
bearing interest» 


a m 


The 18th April 1866. 
Present: 
The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Time for comurencing suit against 
agent for fraudulent accounts. 


Case No. 3229 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the “22nd 
August 1865, affirming a decision passed 
by the Deputy Collector of that district, 
dated the 29th April 1865. 


Huree Mohun Goohoo and others (Plaintiffs) 


Appellants, 
e 
versus 
Anund Chunder Mookerjee (Defendant) 
Respondent, i 


Baboos Otool Chunder Mookerjee and Chun- 
der Madhub Ghose for Appellants. 


Baboos Kalee Mohun Doss, Nilmonee Sein, 
and Kishen Dyal Roy for Respondents. 


Mode of computing the time for commencing a suit 
on the ground ef fraud in the accounts of an agent 
under Sectien 33 Act X of 1859. 
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Section 83 of Act X of 1859 does 
not provide that an action, on the ground of 
fraud in the accounts of an Agent, should be 
brought within a year of the time when the 
accounts may pe offered or produced or 
might havé been taken over by the plaintiff, 
or within a year. from any time at which, 
with proper diligence, it might be supposed 
that the plaintiff might have discovered the 
fraud complained of ; but the law prescribes 
within a year from the time that the fraud 
comes tthe knowledge of the plaintiff. 


We, theréfore, remand the case to the 
Lower Appellate Court to proceed to tny the 
case with reference to the above remarks, 


The 17th April 1866. 


Present: 


The Hon’ble C. B. Trevor‘and F. A. 
Glover, Judges. 


Putnee Talook (Purchaser of—under 
Regulation VIII. 1819.)—Right of 
ocealpancy—HEjectment—Wgivor. 

Case No. 3375 of 1865. 
e n - 

Special. Appeal from a decision passed by 
the Judge of 24-Pergunnahs, dated the 
29th July 1865, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 27th February 
18654 . 

Woomanath Rey Chowdhry (Defendant) 
Appellant, 


versus 
Roghoonath Mitter (Plaintiff) Respondent. 


Baboos Kishen Kishore Ghose and Jugoda- 
nund Mookerjee for Appellant. 
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Baboos Sreenath Doss and Oopendur 
Chunder Bose for Respondent. 


t 


The holder of a ryottee jote is protected by Section 6 


Act X of 1859, and has a clear rigift of occupancy against : 


the purchaser of a Putnee Talooks 15 years after his 
purchase, 


Fifteen years’ receipt of rent by the purchaser of a 
Putnee Talook sold for arreare of rent under Regulation 
VIII, 1819, held to be a waivor on his part of his right 
to evict the tenant under Clause 2 Section 11 of that 


Regulation. ‘ 


Tue defendant is the purtcla of ‘a 
putnee talook brought to sale under the pro- 
visions of Régulation VIII of #819, and the 
plaintiff is an inferior holder whose jote 
or tenure in its entire terms has been de- 
clared not to be valid as ‘against the right 


Marshall’s Report, 43, ` of the auction-pur- 


this Court, dated ‘30th July 1862. After 
the passing of this decree? the defendant in 


the present suis applied to the Collector 


under Section 25:of Act X of 1859 in 


order to eject the plaintiff. This was granted? 
on the ground that the plaintiff before us 
had not a right of occupancy-as against the 
putnee talookdar, and -the fenant now sues 
for possession of the jote or tenure, he not 
being liable to eviction from it, but only to 


an enhancement of the rent on it. 


` ‘The “Lower Appellate Court found that 
the holdigg of the plaintiff was a eryotee' 
holding, and that he, under- Section 6 of 
Act X of..1859; was entitled to aright of 
occupancy ; that the eviction, therefore, unger 
Section 25 ‘of Act X of 1859 was illegal, and 
that plaintiff was entitled to possession of his 
ryotes holding, though the auction purchaser 
was at liberty to enhance- his rent on any- of 


the grounds stated in Act X of 1859. 


-Defendant now appeals ‘apetially, urging 
that, under the decision of the High Court 
dated 30th July 1862, he was endtled' to 
evict the plaintiff from his tenure, and that 
the finding of the Judge that he is a ryot 
is erroneous looking to, the terms of the 
lease of 1844 propounded by him. 


This Court in’ its decision of July 1862, 
as interpreted by itself on an application for 
review of judgment, merely held that, under 
Section 11 of Regulation VIII of 1819, 
theeholding of the plainti in this case, 
which the Court considered an intermediate 
tenure, could not stand as against defendant, 
an auction purchaser ; but it left the ques- 


‘hancement of rent. 


chaser by a decision, of 


tion as to whether the defendant gould eviet 
him or simply enhance his rent entirely un- 
decided, and that is the pointe which is in- 
dispute in the present case, 


We think it unnecessary in’ special appeal 
to determine whether the plaintiff's holding 
isa ryotee jote or an intermediate tenure, 
for, whether it be one or the other, we think 
he is not liable to eviction, but only to en- 
If it be the former, ` ag 
defendant’s purchase took place in 1246 
B. Æ., he is now protected by Section 6 of 
Act X ‘of 1859, and has a clear right of 
occupancy as against the defendant. If, 
however, it be an “intermediate tenure, then 
considering that defendant purchased in 1246, 
B. Æ. that for 15 years hg without objection 
received rents from the plaintiff at the old 
rates, and has subsequently only endeavoured 
to enhance the rate of rent'to be paid by 

him, we think that, on 

Reporta; the principle laid down 

by the Privy Council 

in the case of Ranee Surnomoyee versus 
Maharajah Sutesh Chunder Roy Bahadoor, 
he must be considered to have waived any 
right which he may have had under Clause 
2 Section 11 of Regulation VIII of 1819 to 
eject the plaintiff at the time of the purchase f 
by him of the Putnee Talook. It is true 
that the case before the Privy Council re- 
fers to a sale for arrears of revenne under 
Regulation XLIV of 1793, and the present to 
a sale for arrears of rent due by a putneegar 
under Regulation VIII of 1819, but the 
principle’ involved in both cases is the same. 
In both laws, leases ergated by the out-going 
zemindar or putneedar stand cancelled or are 
to be considered cancelled ‘from the date of 
sale ; that is, those leases are voidable in 
both ‘cases equally ; but besides this, the 
words of the two laws, to use the language 
of the Privy Council, seem to point to 80M6- 
thing to be done on change of ownership, not 
to something to bedone after an indefinite lapse 
of time ; and gonsequently, if the purchaser 
does not exercise the power of WVviction 
which he undoubtedly has under Clause 2 of 
Section 11 of Regulation VIII of 1819 
within a reasonable time, but allows the 
tenant to continue in possession, we must, 
with the Privy Council in the analogous 
case, consider that he has acquiesced in that 
possession and waived his right to evict the 
tenant, and he can only enhance the rents of 
the tenures if they be liable to enhancement 
under the law in force. Under this view 


Sevestre’s 
page 360, Volume 


we rejeot the special appeal with costs. 
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The 18th April 1866. j 


Present § s 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. > 


Onus probandi — Amount of deduc- 
tions claimed by defendant—Right 
of appeal— Dismissal for plaintiffs 
default as a witness—Settlement of 
issues—Admission by defendant. 


Case No. 410 of 1865 under Act X 
$ of 1859. ' - 


Regular Appeal from ardecision passed by 
the Officiating Collector of Purneah, 
dated the 20th September 1865. 


Lekhraj Roy tad others (Plaintiffs) 
Appellants, 


versus 


Mr. W. Buckland (Defendant) 
Respondent. 


Mr, R. E. Twidale and Baboo 
Dwarkanath Mitter for Appellants. - 


Mr. R. T. Align for Respondent. 
Suit luid at Rupees 10,557-15-3. 


Where a defendant does not allege the plaintiff's 
knowledge as to the amount of deductions claimed by 
the defendant, and the plaintiff sufficiently admits the 
clasg and description of the deductions. the plaintiff need 
not be summoned under Section 64 Act X of 1859, but 
the onzs is on the defendant to prove the amount. 

The right of appeal is not lost to a plaintiff whose 
suit is dismissed for default by reason of non-appear- 
ance as a witness, or when the appellant wants to prove 
that he should not have been summoned at all. 

The prohibition under Section 64 against appeals 
from decisions of dismissal for default applies only to 

_cases of dismissal before the settlement of issues. 

In a case of default where a defendant admits liability, 
the case should not be dismissed but should be decided 
according to the defendant's admission. 

e 


Tue Court below first dismissed the case 
of the plaintiff, appellant, on the ground 
that hig agent, when examined, was found 
not to be cognizant of all the necessary facts. 
It quoted Section 35 of Act X of 1859 as 
authority for its so doing. 

This decision was set asfde by the High 
Court, and the case was remanded on the 
19th April 1864, with the order that the 
Court below should, if necessary, summon 
the pħintif under Section 64 of the same 
Law. : 

After remand, the plaintiff was sum- 
moned by-the Court below under Section 
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64 of Act X of 1859, because the defendant 
represented by a petition, dated 10th of 


| June 1864, that his lease contained condi 


tions allowing the deductions claimed by 


| defehdant, and -because the defendant had 


deposed on oath that this lease was given 
to him by the plaintiffin the presence of a 
third perso (Bedford) now dead. 

We may remark that this pottah was 
stated by the defendant to have been return- 
ed to the plaintiff with a view to a copy 
being retained in the plaintiff’s office, but 
that neither that paper nor the kubooleut 
was forthcoming, plaintiff alleging that 
both of them were lost. 

We r@mark that the defendant has not 
stated anything to shew the appellant’s 
knowledge of the existence of the amount of 
these deductions, but simply that he (plaintiff) 
was aware of the right of the defendant to 
claim deductions of the class and description 
which deféndant did claim. TheCourtbelow 
having, on the non-appearance of the plaintiff, 
proceeded against him under the Penal Code, 
he appealed to the High Court, and this 


_Court, by its order dated 27th of June 1865, 


puashed all the irregular proceedings of the 
ower Court, and directed it to proceed ac-~ 
cording to law, leaving each party the op- 
tion of summoning his adversary as his wit- 
ness, and stattng that it did not intend to 
restrict the powers of the lower Court to 
summon the plaintiff (if necessary) under 
Section 64 of Act X. of 1859, 

The plaintiff then filed a petition dated 
31st of August 1865, stating that, though 
he was not legally bound to admit the right 
of the defendant to the class of deductions 
claimed by him, because the deductions were 
chiefly for losses incurred by the defendant 
from the neglect of his own agents, still he 
would allow them, on the amount in detail 
being duly proved and attested on oath. 

The Court below, notwithstanding this 
admission ssted an order for the examina- 
tion of the plaintiff. The examination was 
to be by% qommission, if plaintiff could prove 
that he was sick, as his agent had alleged. 
But eventually, for want of proof of this 
alleged sickness, the lower Court ordered 
plaintiff to appear ft person. ‘ 

As one ground for this order, the Court 
below remarked that the admission made 
by the plaintiff was insufficient without his 
personal appearance, as the amounts of the 
deductions claimed by defendant were still 
unadjusted. Now, we think that, as the 
defendant had never set forth the appellant’s 
knowledge of the amount of the deductions, 
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and as the appellant had sufficiently admit- 
ted that deductions of a, certain class and 
description would be made, it was for the 
defendant, who had made the outlay on ac- 
count of which the deductions were cléim- 
ed by him, to prove the *¢émounts. The in- 
sisting upon the examination of the plaintiff 
for that purpose was, in our view, under the 
circumstances above stated, quite unreason- 
able, 


As to the argument that the order passed 
under Section 64 of Act X of 1859 against 
the plaintiff, on default, is not open to appeal, 
and that he could only apply for a re-hearing 
under Section 58 of the Code, *w sthiak it 
untenable. The plaintiffin this chak appeals, 
not to shew that he was absemt and. could 
noć attend, but to shew that he should not 
have been summoned at all to appear person- 
ally, asunder the Jaw he had no personal 
knowledge of the points to be adjusted, as 
to the amounts to be deducted. Further, 
when the petition alluded to above, admitting 
the right of defendant to deductions of a 
certain class, was filed by the appellant, the 
Court should not have exercised its discretion, 
as it did, unjudicially. i ‘ 

We think with the plaintiff that, with re- 
ference to Section 58, he cannot in this case 
be deprived of his rights tẹ shew that the 
proceedings of the Court below were arbi- 
trary and improper. If the pluintiff had 
applied below under Section 58 as a mere 
mattérsof form, and his application had been 
refused, he would certainly have had a right 
to prefer an appeal to this Court. 


The prohibition to hear appeals against 
decisions on default appears, further, toeus 
to apply only to cases of dismissal made 
before issues are fixed, and not to orders 
passed after evidence has been put in on 
both sides. 


lt is also clear that Section §4.could only 
apply to an earlier stage, viz. before issues 
are fixed, and was not intended to JPII to 
the summoning of a plaintiff at the ‘advanced 
stage in which the plaintiff in this case was 
summoned by the Court below, 


The real character in Which the plaintiff 
‘was summoned was that of a witness, and 
had he not been so considered, the Court 
below would not have ordered at one time 
that he should, under certain conditions, be 
examined by commission. It has often been 
ruled in Civil cases that, when a case is de- 
cided against a party for his non-appearance 
as a witness, the right of appeal is not lost 
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to the said party, and it is not denied that 
Act VIII is applicable on these ,points to 
suits under Act Xof 1859. 


We, therefore, hold that, on more than one 
ground, the plaintiff has a right to appeal 
tous. Even if the plaintiff had been legal- 
ly summoned under Section 64, we hold that 
the dismissal by the Court below of the 
entire case was not ajust aud proper exercise 
of its discretion. 


When a defendant admits a liability and 
the plaintiff commits default, it is not fair 
to dismiss his whole case.* It is upon this 
principle that, for cases coming under Section 
55 of Act X of 1859 and Section 114 Act 
VIII of the’same year, it iS enacted that, 
when for any obstinate resistance to appear, 
it is necessary to punish p party, it is also 
provided that, when the defendant may have 
admitted his own liability, the entire claim 
of the plaintiff in suit cannot be dismissed, 
but the case should be decided according 
to the admission of the defendant. This 
case is ore in which the above principle 
most fully applies, 


We find that, even after allowing the de- 
duetions claimed by the defendant, without 
requiring him (defendant) to prove the 
alleged amounts or the collateral facts con- 
nected with them, a balance would still 
remain due to.the plaintiff. ` 


But, as a matter of law, we hold that, after 
the plaintiff had admitted the right of the 
defendant to the elass of deductions claimed, 
there was no further necessity for plaintiff 
to be summoned under Section 64 of Act X 
of 1859, as before observed. There was no- 
thing on the record to°justify the proceeding 
taken against the plaintiff in. the case. 


It was for the defendant to depose to the 
truth of the particulars of the amounts: of 
his demand of deductions. The plaintiff 
was not required at all to appear for that 
purpose, The plaintiff could not properly 
be so called on to prove the case of his op- 
ponent as to the details of amounts of which 
he wasignorant, and the knowlege and 
onus as to which lay solely and clearly on 
defendant. 


We, accordingly, reverse the order of 
the lower "Court, and remand the case in 
order that the defendant may be called on to 
prove the amount of the deductions claimed 
by him. The plaintiff will then -get a 
decree for the balance, if any, found due 
to him, ° 

Remand accordingly. 


1866.] Act X 


The 19th April 18664 


Present? 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Appeal—Suit for rent below 100 
Rupees. 


Case No. 184 of 1866 under Act X of 1859, 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 5th 
December 1865, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 29th August 1865. 


Issur Dutt Chobey (Defendant) Appellant, 


VETSUS 


Mr. James Beckwith (Plaintiff ) 
Respondent. 


Baboo Kalee Kishen Sein for Appellant. 


Mr. R. T. Allan for Respondent. 


In a suit for rent below 100 Rupees involving no 
question of the right to enhance or otherwise vary the 
jumma of the tenant, the appeal lies, not to the Judge, 
but to the Collector, under Section 155 Act X of 1859, 

Tms was a suit for grrears of rent under 
the provisions of Clause 4 Section 23, Act 
X of 1859. The amount involved in this 
suit is Rupees 36-15. 


No question of the right to enhance or 
otherwise vary the jumma of the tenant was 
raised in this suit. The appeal, therefore, 
did not die to the Judge, but to the Collector 
under Section 155 of Act X of 1859. 


The decision of the Judge; being without 
jurisdiction, is reversed, and that’of the De- 
puty Collector restored. If in time, the 
special, appellant may ‘appeal to the Col- 
lector. 


The appeal ‘is decreed with costs and 
interest. : 
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The 20th April 1866, 


Present: 


` 


Tho'Hon’ble F. B; Kemp and W. S. Seton- 
Karr, Judges. 


e , 
Jurisdiction—Distraint—Damages. 


Case No. 189 of 1866 under Act X of 1859, 


Special Appeal from a decision passed by 
the Officiating Judge of Dacca, dated 
the 10th November 1865, reversing a 
decision pdssed by the Deputy Callector 
of that District, dated the 23rd December 
1864. . 


Shaikh Rowshun and others (Plaintiffs) 
Appellants, 


versus 
Bholanath Doss (Defendant) Respondent. 
Mr. J. S. Rochfort for Appellants. 


è Baboo Romesh Chunder Mitter for 
” Respondent, 


Where a distrainer acts without the authority of the 
superior holder, Séttion 143 Act X of 1859 will not 
apply, but the acts of the distrainer are those of a 
trespasser for which he may be sued for damages jn 
the Civil Court. 

Nor will Act X apply in a case where the distrainer 
is the agent of a person between whom and the default- 
ing tenant the relation of landlord and tenant does not 
subsist. ® ` e 


WE think that the Judge’s view of the 
casg is correct. 


If the superior holder be Bungshee Buddun 
Day, as contended by the special appellant, 
then the provisions of Section 143 Act X 
of 1859 will not apply, inasmuch as the 
distrainer Bholanafh does not profess to have 
been empowered by Bungshee Buddun to 
distrain, and his acts, if wrongful, were the 
acts of ẹ trespasser, for which he may or 
may not be liable for damages in a suit in 
the Civil Court. ~ 

If, on the other, hand, as is contended by 
the special resportdent, Bholanath is the 
agent of Kalee Koomar, then the relation of 
landlord and tenant not subsisting between 
the special appellant and Kaleo Koomar, the 
provisions of Act X, which Act contem- 
pletes such relationship, will not apply at all, 
and the suit for damages must be brought in 
the Civil Court. 

The appeal is dismissed with costs and 
interest. 


68 : Act X 
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The 24th April 1866. 


; Present: 
The Hon’ble F. B. Kemp and L. S. Jackson, 
Judges. ‘ 


Right of suit (by cotsharer for his 
share of reat). 
Case No. 2896 of 1865 unda? Act X of 
1859. 


Special Appeal from, a decision passed by 
Mr, A. A. Swinton, Judge of Tipperah, 
dated the 2nd August 1865, affirming a 
decision passed by Mr. T. T. Allen, 
Deputy Collector of that District, dated 
the 25th May 1865. . °° 


t 
Ramjoy Singh (Plaintiff) Appellant, 
versus 


Nagur Gazee and others (Defendants) 
Respondents. 


Baboo Sreenath Banerjee for Appellant. 
No one for Respondents, 


A plaintiff who, with his co-gharers, has given a joint 
lease to the defendant, is not competent to sue alone for 
his undivided share of the rent. 

We are of opinion that the decision of th 
Lower Appellate Court is correct and ought 
to be affirmed. There is a decision, it is 
true, of this Court (Volume, 1, Weekly Re- 
porter, page 253) which rules that an action 
by one of several co-sharers for his portion 
of the rent will lie. We do not concur in 
that opinion, and we find that the decision 
of the Lower Appellate Court is in accord- 
ance with an earlier precedent of éhe late 
Sudder Court which is reported at page 4 of 
the Decisions of 1861 (Biroja Moyee Brah- 
momyee, Appellant). In that case it gvas 
held that a plaintiff who, with her co-sharers, 
gave a joint lease to the defendant, was not 
competent to sue alone for her undivided 
share of the rent. 

We think that that decision is correct in 
principle, and we thereforé dietff$t this spe- 
cial appeal, but without costs, no,one having 
appeared for the respondent. ` ¢ 

We may add that the defendant undertook 
to pay to the zemindars jointly—to make one 
payment and not several, and ought not to 
be harassed by several* proceedings on ac- 
count of ‘the same rent. 


The 24th April 1866. 
Present: 


The Hon’ble F. B. Kemp and L. S. Jackson, 
Judges. 


Property injured by illegal distraint 
—Damages., 


Case No. Q717 of 1865 under Act X of 
1859. ° 


Special Appeal from a decision passed by 
Mr, E. G. Birch, Judge of Shahabad, 
dated the 8th August 1865, reversing a 
decision of the Deputy Collector of 
Arrah, dated the 27th April 1865. 


Nonkoo Ram and another (Defendarts) 
Appellants, 


VETSUS 
° 


Woojogur Roy and others (Plaintiffs) 
Respondents. 


Baboo Roopnath Banerjee for Appellants. 


Baboo Kishen SuccasMookerjee for 
Respondents. f 

Where a suit bas been brought, under Section 142 
Act X. of 1859, on account of property damaged or 
destroyed by neglect of a distrainer, the Court is not 
competent to award damages for vexatious distraint. 
Such damages are properly awarded by the Collector 
under Section 138 in a suit to contest the distrainer’s 
demand. 

It appears to us that the judgment of the 
Lower Appellate Court is defective and 
erroneous. Plaintiff sued for damages done to 
his crop while it was under distraint at the 
suit of the defendant, such distraint having 
been previously declared by a decision of the 
Deputy Collector to have been illegal. Such 
a suit would lie, and damages might be award- 
ed under Section 142 of Act X of 1859. 
The Judge in his decision states: “ Through- 
out if is clear that the defendants acted ille- 
gally in distraining the plaintiff’s crop ;” 
and then he goes on: “ After consideration of 
the evidence on the record, I think that jus- 
tice will be done if I award 200 rupees as 
damages.” f 

From tbat it is clear that the Judge has 
awarded damages tothe plaintiff on account 
of the defendant having illegally distrained 
his crop. Now, that was not the ground of 
the plaintiff's suit; and if the plaintiff had 
any complaint upon that point, the time to 
award damages for such an injury wets under 
Section 138 Act X, when the Deputy Col- 
lector directed the release of the distrained 


‘property, and not in the present suit. 


It appea»s to us that the Judge ought to 
have distinctly enquired and found whether 
the defendant was liable to pay the plaintiff 
damages on account of any injury to the 
distrained property as described in Section 
142, The suit will, therefore, be remanded 
to him in order that he may enquire and pass 
a decision on that point. 
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1866.] Act X 
The 24th April may 
ai Present: . 
The Hon’ble ©, B. Trevor aid F. A. Glover, 
Judges. ; 


Onus probandi—Plea of tender of 
payment—tInterest. 


Case No. 2636 of 1865 under Act X of 1859, 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 24th 
August 1865, affirming a decision passed 
by the Deputy Collector of titt District, 
dated the 80th May 1865. 


Ranee Shurut Sediduree Debia (Plaintiff) 
i `- Appellant, 


VETSUS 


The Collector of Mymensingh, on behalf of 
Soorjokant Acharjee Chowdhry, minor, 
(Defendant) Respondent. 


Baboo Gopal Lal Mitter for Appellant. 


Baboo Jugodanund Mooherjee 
for Respondent. 


When a debtor pleads tender of payment as a ground 
for not being saddled with interest, the onus is on him 
to prove that he made such tender. 


Puaintirr sued the defendant for the 
rents of 1271 from Bysgck to Magh, claim- 
ing 2,256 rupees as principal and 101 rupees 
as interest. 

The defendaut admitted the correctness of 
the claim, but pleaded tender of payment 
as a ground for the refusal, by the Court, of 
interest to the plaintif. 

e first Court remarks : “ The difference 
is about interest. I could see my way 
much more clearly if plaintiff would produce 
any one to swear to the truth of the fact 
that no tender had been made, for I could 
then have decreed the case with costs and 
interest.” ° 

Plaintiff then appealed, urging that in- 
terest should be given to her.. The Judge 


remarks that “had plaintiff applied to the |. 


Collector, he would certainly have got this 
arrear when due, if no denial was offered. 
. The Courts are not bound to decree interest, 
and Į decline to “interfere,” 


Plaintiff now appeals specially, urging 
that when tender of payment was asserted 
by defendant as a ground for not being 
saddled with interest, it was for him, the 
debir, to prove that he had made the tender ; 
and 1n the absence gf proof of tender, even 
if in all cases intgrest need not be awarded, 
still in suck a case it should have been 
granted. 

On perusing the judgments both of the 
Deputy Collector ands the Judge, we have 
been struck with the careless mode in which 
the case has been decided. The Judge, 
moreover, with his judicial experience, should 
have known that it was for a debtor to pay 
his debts due ‘at a fixed time, not for a cre- 
ditor to seek payment; and that, when a debtor 
pleads tender of payment asa ground for 
not being saddled with interest, it is for him 
to prove such tender. 

In the present case, the Collector, as agent 
of the Court of Wards, has made no attempt 
to prove the tender of payment, and he there- 
fore is justly liable, on his own pleading, to 
pay that which, by & special plea which he 
has not proved, he attempted to avoid. 
Under this view of the circumstances, we 
think the law of the Judge altogether wrong, 
and that he was bound in law o decree to 
plaintiff interest. We therefore reverse the 
Judge’s order, and decree to plaintiff interest 
on his claim with costs. 


© © ‘The 24th April 1866. , 


Present: 
e 


The Hon’ble H. V. Bayley and Shumboo- 
nauth Pundit, Judges. 


Enhancement—Presumption of uni- 
form payment of rent from Perma- 
nent Settlement—Onus probandi— 
Twenty years’ payment of rent. 


Case No. 8227 of 1865 under Act X of 
1859. s 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 15th 
July 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 27th March 1865. 

‘Be 


` 





70 ae Act X 
A i zE 
Peareo Mohun Mookerjee (Plaintiff) Appel 
lant, 
versus 


Bissambhur ‘htookeriee and others (Défend- 
ants) Respbiidents. 


The Appellant present in person. 


Baboo Taracknath Sein for Respondent. 
° 
Twenty years’ payment of rent previous to suit must 
be proved by the ryot and clearly found ‘by the Court 
before the ryot can‘have the benefit of Sloper tion 
contemplated by Section 4 Act X‘of 1859, 


Tue Lower Appellate Gourt has de- | 


cided the case with reference to Section 
4 Act X of 1859. But we do not find 


any such clear finding by the Lower Appel-- 


late Court of proof of the ryot having paid 
‘an uniform rate of rent éwenty years. before 
suit, as is required by law, so as to give, the 
Tyot the benefits of the presumption con- 
“templated i in Section 4 Act X of 1859. 


It is true that ther8 are dakhilahs and 
pottahs of 1173-77, and 1181- 1248‘and 1254. 
But the rule of law j is very clear, viz. that 
uniform payment of rent 20 years previous 
to suit must be proved by the ryot and 
found clearly by the Court before the ryot 
can have the benefit of that%Section. 


Now, it is under that’: Section that the 
Lower Appellate Court has decided this 
ease; and therefore ‘the decision, in order, 
to Be correct under that Section (4), ought 
to have been accompanied by that with 
which it is not here accompanied, viz. a 
clear finding that the ryot has proved an 
uniform payment of rent for 20 years pgevi- 
ous to suit. If on remand that be found, the 
ryot is entitled to the presumption of ‘that 
Section unless the presumption | be rebutted 
hy the opposite party proving that the rent 
‘has varied after the ‘Permanent Settle- 
‘ment. = 


We do not Hy th order preclude the 
Lower Appellate Court from nding (if the 
evidence should admit of it) that the tenure 


is proved, by evidence independent of that, 


referred -to in Section 4 Act X of: 1859, 


to be one protected from enhancement 
as existing before the Permanent Settle- 
ment. : 


We, accordingly, reyerse the present order 
of the Lower Appellate.Court, and remand 
the case'to be re-tried with reference.to the 
above remarks. 


` 
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The 25th April 1866. 


H Present: -e 
e 


c 


The Hon'ble W. S: Seton-Karr and í 
A. G. Macpherson, Judges. 


Enhancement—Clause 1 Section 17 
Act X of 1859. 


Case No, 203 of 1866 under Aet X of 1859, 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 4th 
November 186%, 
passed by the Deputy Collector of that 
District, dated the 28th July 1865. 


Syud Sudurooddeen Matwales (Plaintiff) 
Appellant, - 


reversing a decision 


versus 


Bhetoo Pulee and others (Defendants) 
Hespondant: 


Baboo Mohendro Lall Seal for Appellant.. 
‘No one for Respondents. 


Under Clause 1 Section 17 Act X of 1859, the en- 
hancement of rent is not restricted to the rates of the 
pergunnah or of the village, but.is.to be according to 
the rates prevailing in the places adjacent, 


Tuais is a suit for a kubooleut at an en- 
hanced rate of rent. The lower Court has 
dismissed the case-oy the ground that it is 
not.proved that ¢here is any nerick-of the 
perguunah, or any fixed fate in the village 
in which the lands are situated. 


We think this decision is wrong, and 
that the case must be remanded. Under 
Clause 1 of Section 17 of Act X of 1859, 
the plaintiff is entitled to enhanced rent if. 
the rate of rent paid by the defendants ‘is 
“ below the prevailing rate payable by ‘the 
“ same. class of ryots for lands of a similar 
“ description and with similar advantages 
“in the places adjacent.” There is no 
restrictiop as to the rates of the pergunnah 
or rates of the village; andthe Court must 
look tothe rates prevailing in the p'aces 
adjacent. 


The case is remanded accordingly to the 
Judge, . ; 


1866.] Act X 


The 28th April ee 


Presente 


The Hon’ble C. B. Trevor and F. A, Glover, 
Judges. 


Sale (in execution of decree in favor 
of shares in a Gantee tenure). 


7 Case No. 8378 of 1865. 


Special Appeal from a decision passed by 


the Officiating Judge of Nuddea, dated 


the 21st July 1865, Feversing a decision 
passed by the Principal Sudder Ameen 
of that Distric& dated the 28th April 
1865. i 


Mestoonjoy Chowdhry (Plaintiff) Appellant, 
versus 


Khettur Nath Roy and others (Defendants) 
Respondents. 


Baboos Chunder Madhub Ghose and Ozoo- 
kool Chunder Mookerjee for Appellant. 


Baboo Otool Chunder Mookerjee for 
Respondents. 


Where a decree-holder is only a sbarer ina joint 
undfvided estate, and the property sold isa share in a 
Gantee tenure, the sale did not take place under Section 
105 Act X of 1859, but under Section 108 under which 
latter Section only the righ and interests of a defaulter 
can pass, N 


THis was a suit to cancel a farming lease 
and to obtain khas possession of an 8 annas 
share of a Gantee tenure comprising the 
vijlages of Sumta Deolee and Kamooa 
Chundee. 

The Ganteedar, it appears, fell irto ar- 
rears, and his tenure is alleged to have been 
sold for those arrears under Section 105 
Act X of 1859. The. plaintiff was the 
purchaser at the sale in execution, and, 
shortly after his purchase,’ sued some of the 
ryots on the estate for rent. He was op- 
posed by the defendant in this suit, who in- 
tervened under Section 77 of Act X of 1859, 
on the ground that he held a lease of the 
property from the defaulting Ganteedar, and 
had always, -from the date of his Ijara, 
received and enjoyed the rents. The auc- 
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tion-purchaser. was thrown out on this issue, 
and brings this suit to establish his right 
and to recover khas possession of his pur- 
chase from the Ijaradar, on the ground that 
the gale under Act X Section 105 gave 
him the property ,free of the defendant’s 
incumbrance. 

The defence was that, under the sale, only 
the rights and interests of the defaulting 
Ganteedar passed, and that the auction- 
purchaser was bound by the acts of the 
formér Ganteedar. i 

The Court of first instance gave the 
plaintiff khas possessión on the ground that 
the Ijara was a collusive transaction ; but 
the Judge, oif appeal, took the opposite view 
and dismissed the suit. Both Courts, how- 
ever, agreed that the tenure itself was not 
sold, but only the Ganteedar’s rights and 
interests in it. 

It is now urged before us specially that 
the sale having taken place undér Section 
105 of Act X, the tenure itself passed, and 
not merely the defaulter’s rights and in- 
terests ; that the Special respondent ig a 
middle-man only, and has no claim to retain 
possession of the land. 

è Without going into the question as to 
whether the Ijara lease was, collusive or 
not, we have no doubt that this special 
appeal must b$ dismissed on other grounds. 
The original decree-holder was a shareholder 
only in the estate, and the property bought 
by the special appellant at the sale in execu- 
tion was an 8 annas share of’ the, Gantee 
‘tenurea This being so, it is clear that the 
sale did not taken place under Se@tion 105 
of the Act above quoted, but under Section 
108 ; and under that Section only the rights 
and interests of a defaulter can pass. We 
observe, moreover, that the sale certificale 
expressly mentions that these rights and 
interests only were to be sold ; and that 
this was the decree-holder’s view is clear 
from the eet thathe carried out the pro- 
visions of Section 108 by selling the move- 
able préperty of the judgment-debtor before 
proceeding*against the tenure. 7 

The special appellant’s pleader is not able 
to contest the fact that the original decree- 
holder was a sharer only in the estate, or 
that his .client has bought anything moro 
than a share in the Gantee tenure ; and we, 
therefore, hold that only the rights and 
interests of the defaulter were bought by the 
special appellant at the auction sale, and 
that the special appellant cannot have khas 

ossession of the land. 

The special appeal is dismissed with costs. 
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Present: 


The Hon’ble H. V. Bayley and Shumboqnath 
Pundit, Judges. 


‘ 


, Surisdiction—Suit against creditor 
upon lease—Breach of contract— 
Redemption of property — Mesne 
profits. j 


Case No, 3318 of 1865 under Act X of 
1859. 


Special Appeal from «a decision passed by 
the Judge of Dacca, dated the 15th 
August 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 28th April 1865.. 


Radha Kishore Sircar and others (Plaintiffs), 
Appellants, 


versus 


Jugurnath Roy Chowdhry and others 
(Defendants) Respondents. 


Baboos Nuleet Chunder Sein and Nil 
Monee Sein for Appellants. 


Bato Onookool Chunder Mookerjee 
e 6 


for Respondents, 


aA granted a lease to B towards liquidation «f his 
debts to B, on condition that E would pay A’s ren® to 
his landlord. On B’s failure, A was obliged to pay the 
rents to the landlord, and now sues B for the rents so paid. 
He tp that such a suit would not Jie in the Revenue 
Courts; but that A’s remedy was by suit in the Civil 
Court, eitherffor breach of contract or for redemption 
of his property after the liquidation of his debts, and 
alo for mesne profits if B has eollectedagore than his 

ues, 


Tue special appellant cannot sue his 
creditor in the Revenue Coutts as if for 
rents of a lease which was granted by him 
to the said creditor in the name of a third 
party for the payments-of the debts of the 
special ‘appellant. In this transaction it 
was also agreed that, out of the said rents 
fixed for the lease, the rents due to the 
landlord of the special appellant are to be 
paid by the creditor. “The creditor having, 
however, failed to pay this rent, and.thus 
having appropriated the entire rents of the 
lease and so failed in his contract, the 
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special appellant, who was obliged to -pay 


„to his landisrd, sued his creditor, for these 
‘rents like ag ordipary landlord in the Re- 


venue Court. í ` 

The Lower Appellate Court holds that 
the action cannot lie in such a Court. 

We agree with the Lower Appellate Court. 

The special appellant is not without 
.remedy. He may either sue for breach of 
‘contract in the Civil Court, or ask for re- 
demption of his property when he sees that 
the creditor has paid himself all his dues; 
ond if he is found to have taken more than 
his dues, the special appellant may also sue 
for mesne profits, if so advised. 

We rejecf this special appeal with costs. 

ra 4 


The 28th Api'il«1866. 
Present: 


The Hon'ble H. V. Bayley and Shumboo: | 
nath Pundit, Judges. 


Evidence (Production of—dependent 
on issues and not pleadings)—Onus 
probandi (Suit to set aside sub- 
tenure on specific allegations of its 
temporary and extraordinary cha- 
racter, and of the absconding of the 
original holder). 


` Case No. 3101 of 1865. 


Special Appeal from a decision passed by 
the Judge of Bachergunge, dated the 
19th August 1865, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 1st December 
1864. 


Huro Soondyree ° Debia and others 
(Defendauts) Appellants, i 


versus 
Ameena Begum (Plaintiff) Respondent. 
Baboo Dwarkanath Mitter for Appellants. 


Baboos Onookool Chunder Mookerjee and 
Unnoda Pershad Banerjee for Respond- 
ent. 


The issues fixed by the Court, and not thé "pleadings, 
ought to be the guide to the parties as to production of 
evidence, 

In asuit to set aside a Neem Ousut Howalah sub- 
tenure, on the specWic allegations of the temporary and 
extraordinawy (è. e. non-transferable) character of the 
tenure, where the defendant is in possession under a de- 
cision of the Revenue Courts passed under Clause 6 Sec- 
tion 23 Act X of 1859, the onus is on the plaintiff to 
prove his specific allegation. 


In this case defendant is special appellant. 
Plaintiff sued, as a purchaser of the rights , 
of the superior landlord, to set aside an 


r 
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Ousut Neem Howalah sub-tenfre claimed 
by defendant as purchased by der (defend- 
ant) from geértain parties named Anund 


and Gooroo Doss; the Inst named having, 


(as it was alleged by defendant) purchased 
from Gholam Hossein, the original holder 
of the Neem Ousut Talook in dispute. 

The plaintiff's allegations were :— 

I. That the Neem Ousut in dispute was 
not of the ordinary character of these ten- 
ures, that is, permanent, and so transferable 
according to the custom of the country, but 
for a term of year8, and so not transferable. 

II. That Gholam Hossein had absconded, 
and consequently plaintiff, after his purchase 
in 1250, in 1255 took khas possåssion `of it. 

III. That although defendant had got 
from the Revenue Court an order for posses- 
sion under Clause 6 Section 23 Act X of 
1859, still that gave him no title, and the 
title was in plaintiff under the allegations 
above set forth ; and hence plaintiff's suit. 

Defendant denied these allegations, and 
pleaded her own and her vendor’s title by 
purchase and the transferable character of 
the tenure as an ordinary permanent Neem 
Ousut Howalah transferable according to 
the custom of the country. 


The first Court „held that, as defendant 
was shewn, by the proceedings in the Act X 
case above referred to, to be in rightful 
possession, no decree could be given for 
plaintiff in the Civil Court, but that the 
plaintiff must proceed in the Revenue Courts 
under Clause 5 Section 23 Act X of 1859. 
None of the plaintiff's specific allegations 
were gone into, and the only issues fixed had 
reference (as far as wa can understand them 
at all) to the sufficiency oreotherwise of the 
allegations contradicting the allegations and 
facts upon which the defendant had been 
putin possession by the Revenue Courts 
under Clause 6 Section 23 Act X of 1859. 
The first Court accordingly dismissed plaint- 
iff's suit entirely, and plaintiff appealed. 

The Judge on this appeal hes held that 
the first;Court had wrongly supposed that 
the Civil Courts should not try the case; 
that it was one of title, and should be tried 
by them ; and the Judge then recorded : “As 


all the evidence the parties have to offer is, 


with the record, I will now proceed to try 
the case upon its merits.” 

The Judge.then, viewing the plaintiff as 
admittedly the superior landlord, as he was, 
considered that it was for the defendant 
alleging a sub-tenure to prove her (defend- 
ant’s) right to such sub-tenure. 


The Judge next held that the purchases 
of defendant arid of defendant's vendor were 
not satisfactorily proved. 

Re Judge admits that certain chittahs of 
1258 produced by defendant shew defend- 
ant’s possession, but that they do not prove 
her title. , 

Upon this view of the defendant’s case the 
Judge decreed plaintiff's suit. 

Defendant appealg specially, urging two 

rounds— f 

I. That, as the first Court nowhere laid 
down clear’ and proper issues, as it was 
bound by law to do, indicating in a suffi- 
ciently distinct manner what the parties 
werg respectively to prove, the defendant 
had no rightopportunity to put in all the 
evidence of her title and her vendor’s title 
that she otherwise might and ought to have 
had. $ 

II. That, as plaintiff’s case was that this 
was an exceptional Neem Ousut Howalah, 
not transferable as such tenures ordinarily 
are, but temporary, and that it had lapsed 
by the absconding of Gholam Hossein, the 
plaintiff should have been called upon, under 

sthe legal rules of pleading, first to prove 
these allegations before the defendant in 
possession, under the order of a Revenue 
Court, should Yave had to prove her title in 
this case. ; 

We consider both these objections valid. 
We certainly think the ambiguously vague 
issues of the first Court to be in nogway 
sufficignt to indicate that under them the 
parties were to prove their respecttve titles 
and specific allegations on the merits. The 
issues were in fact more indicative of the 
view of the first Courtvtself, that it could 
not try the case in tho face of the decision 
of the Revenue Court under Clause 6 Sec- 
“tion 23 Act X of 1859. Indeed, the first 
Court in terms so decides, and referred the 
plaintiff to. proceedings under Clause 5 Sec- 
tion 23 Act X of 1859. It is no valid 
plea toestate that defendant might have 
found out what she had to prove or disprove 
from the pleadings. The law directs the 
issues to be the guide to thé parties as to 
production of evidence, and not the plead- 
ings. In this state of things, we cannot 
concur with the Judge in saying that ‘ all 
the evidence which the parties have to 
offer is with the record.” 

Moreover, we think on the second plea 
that, as the plaintiff made specific allegations 
of the exceptional character of this parti- 
cular Neem Ousut Howalah, and as the 
defendant was in possession under orders 


74° 4 Act X THE WEEKLY 
of the Revenue Courts passed under Clause 
6 Section 23 Act X of 1859, it was for 
plaintiff first to- prove at least the specific 
allegation of the temporary and extragrdi- 
nary character of the tenure and of the 
absconding of Gholam Hossein, which, 
plaintiff says, led to the Igpse of the 
tenure. 

We, accordingly, reverse the order of the 
Lower Appellate Courgand remand the case, 
directing that it be remitted to the first 
Court to fix the proper issues, and to re- 
quire first from plaintiff proof of the two 
special and specific allegations made by him 
on which he claims title in this*suit, and then 
to proceed to re-try the case and pass such 
decision as it may think just and- proper. 
Costs to follow eventual result of the litiga- 
tion. ; 

Remand accordingly. 


The 7th Apyil 1866. 
Present: 


The Hon’ble G. Campbell and A. Q. Mac® 
i » pherson, Judges. 


Lease—Damages—Corttract—Con- 
struction. 


Application for Review of Judgment in 
Begular Appeal No. 328 of 1864 under 


Act X of 1859. i 
Nawab Nazir Siddi Nazir Ali Khan, 
Petitioner, 

e 
VETSUS 


Bharut Chunder Roy, Opposite party. 


Messrs. R. V. Doyne and G. C. Paul and 
Baboo Ashootosh Dhùr for Petitioner. 


Mr. J. S. Rochfort and Baboos SOnoocool 
Chunder Mookerjee, Unnoda Pérsad Baner- 
jee, and Chunder Madhub Ghose for 
Opposite party. 


. ee 

The defendant held under a lease made in 1851 which 
provided that he should pay rent for certain lands “ after 
holding them rent-free for a period of 12 years from 
1852 to 1862;” the payment of rent to commence in 
: itt Being in possession, he was sued for the,rent for 

HELD by Campbell J, that, in a suit for rent for 1863, 
tife defendant might plead that he had not had 12 years’ 
rent-free possession. 

HELD contra by Macpherson J, that the defendant was 
liable for the rent of 1863, and that if he had been out 
of possession during any part of the 12 years from 1852 
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to 1862, his Kenedy was by way of a suit for damages 
against his lessbr or those who dispossessed, him. 
See this case geported,2 W. R. Act X Rulings p, 78. 


Campbell, J.—Tuts is an application for 
a Review of Judgment on the ground 
of misconstruction of the principal docu- 
ment, and also on this, that the defend- 
ant having already obtained possession of 
the lands with wasilat and damages, cannot 
now set up any claim which was covered by 
his previous decree. 

It seems to me that, in dealing with this 
case in this Court, we must proceed upon 
principles of the broadest equity, and that 
we are not bound by any specific rules re- 
garding th® construction of reformation of 
the document, for this reason, that there is 
in fact no system of law which we can take 
for our standard in stritsly adjudicating a 
matter of this nature. I should, therefore, be 
very slow to admit any technical plea regard- 
ing the form, the effect of which would be 
that, whereas the plaintiff might obtain a 
decree against the defendant, the defendant 
might also, in another suit, obtain a decree 
against the plaintiff for the very same sum 
as damages, being that which he was forced. 
to pay as rent for land producing nothing 
in consequence of the wrongful acts of the 
plaintiff Nazir Ali. : 

Tt also appears to me that, in the former 
suit, the question now in issue in this suit 
was not really put in issue and adjudicated. 
It is clear that the plaintiff, although he may 
have used the word “damages,” gave parti- 
culąrs of his claim, and that in that suft he 
claimed only wasilat in respect of nett col- 
lections from the cultivated land, and not 
damages consequent ûpon a breach of con- 
tract respecting the jungle land : especially 
he did not claim any specific damages on ac- 


` count of non-fulfilment of the terms of the 


contract in consequence of which he would 
be forced to pay rent for jungle lands 
which he was prevented from bringing *to 
cultivation. 

Nor do I think, upon equitable grounds, 
that the plaintiff can be allowed ga far to 
take advantage of his own wrong as to say, 
“ I have in part broken the contract, there- 
fore I will be gid of the whole.” Ifthe 
plaintiffs’ contention were to prevail, it seems 
to me that, practically, this would be the re- 
sult, since plaintiff seeks to saddle the de- 
fendant with the enormous rent of 22,000 
rupees per annum, which probably hè would 
be unable to pay, having been deprived of 
the opportunity of bringing’ the land into ` 
cultivation. A decree for such a sum would 
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deprive him of the benefit of the Jecree for 
possession swhich he has alread§ obtained, 
and utterly ruin him. . 

Looking, then, to the broad equity of the 
matter, I come now to the consideration of 
the contract betweeh the two parties. It 
was a contract under which defendant was 
te obtain possession of certain ‘uncultivated 
lands which he was to hold for 12 years rent- 
free, and after the 12 years had expired he 
was to pay rent forthe whole area at the rate 
of 10 annas per beegab. The date during 
which the defendaat was to hold rent-free 
was no doubt specified, but I consider whe- 
ther, under the circumstances that it is 
now impossible literally to carry put the pro- 
visions of the contract, it is most in accord- 
ance with the spirit and essence of the contract 
that the provisigu*for the 12 years’ holding 
should be enforced, or whether the defend- 
ant should be treated as entitled to hold 
for certain particular years only, most of 
which had already passed before quiet 
possession was given. It appears to me 
that, taking this view of the case, the real 
essence of the contract wasa 12 years’ hold- 
ing rent-free. A conditional contract of this 
kind is one the character of which does not 
depend on years or dates, and the princi- 
ples governing it would be the same whether 
it were made in 1790 or in 1860, namely 
that .the party who leases uncultivated 
jungle lands not yielding immediate profits 
should hold them for a certain number of 
years free of rent, to enable him to bring 
thém under cultivation, and pay rent for 
them after the expiry of that period. 

It does not appear to. me that the spirit 
or essence of the contract in any way de- 
pended on. particular dafes, and in this 
dilemma, when the Court cannot enforce the 
contract literally, it should enforce it in the 
manner most in accordance with the inten- 
tion and meaning of the parties at the time 
of making it. | 

I would consider the contract’ as a kind 
of contingent contract; that, in fact, the 
defendant contracted with plaintiff to this 
effect : “Provided you give me the land 
rent-free for 12 years from 1258 to 1269, 
I will’ pay rent in 1270.” If, then, it is 
the case that the plaintiff did not, according 
to his part of the contract, give ùp the lands 
from 1259 to 1269, then the defendant can- 
not equitably be held to be bound to perform 
his ebunter-contract to pay rent in 1270. 

We have not, in our judgment in this 
case, gone nituutely into the question as to 
how far the plaintiff and how far the defend- 


` 


ant was to blame for the long delay which 
occurred with respect to defendant's getting 
possession of the land; but I notice that the 
original 12 years did not expire till 1269, 
the Year immediately previous to the suit 
for rent; and asejt appears on the face 
of the proceedings that the plaintiff kept 
the defendant out of possession during a part 
of the 12 years at least, I do not think 
it necessary to consider how long the 
plaintiff kept defendunt out of possession, 
and bow far our judgment might have beon 
affected by defendant’s own laches, in re- 
spect to a portion of the time, as condoning 
the conduch qf the plaintiff in not giving 
him possession. Itis enough that, through 
the resistance of the plaintiff, the defendant 
has not yet Wad possession for 12 years. 
That being so, it seems to me that our 
judgment passed on the 16th of March 1865 
was correct, and that, plaintiff not having 
fulfilled his contract in giving 12 years’ rent- 
free possession, defendant is not liable to 
pay rent for 1270 upon the jungle lands. 

It has been suggested by the Counsel for 
the petitioner that the defendant would take 


advantage of plaintifi’s labor and capital 


expended in cultivating the jungle. Now, 
it is patent that defendant actually sued the 
plaintiff for a measurement, being, it appears, 
ready and willfng to pay, as he has always 
paid, for the cultivated land for which also 
he obtained wasilat in the previous suit, 
Plaintiff does not now sue for rent of cul- 
tivated land ; if that were so, therggeight be 
auch equity in his favor. In fact, in this 
suit plaintiff has sued to obtain from the 
defendant rents fur the whole of the lands 
described as jungle lands, while ‘he had 
prevented the defendant from enjoying quiet 
rent-free possession of those lands during 
a period of 12 years prior to this suit. To 
that I think that he has no right. I dismiss 
the application for Review of Judgment. 
Macpherson, J.—In this case, on further 
considering our former judgment, as to 
which f& may say that my mind has never 
been entirely free from doubt, I have come to 
the conclusion that the review prayed for 
ought to be granted. ' 
It seems to me to be perfectly clear that, ` 
looking at the circumstances urfder which 
the case comes before us, there is no ground 
for contending that we have the power, 
under any principle either of law or equity, 
to interfere with ‘the contract originally 
made so as in any way to vary or reform 
that contract. I think now, as on the first 
hearing of the appeal, that the parties are | 
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bound by the agreement which they origi- 
nally entered into, and that we cannot sub- 
stitute 2 new contract in supersession of 
that agreement. On the former occasion I 
decided in favor of the defendant upor the 
ground that, according #6 the correct con- 
struction of the original contract, the rent-free 
possession which the parties ‘€ontemplated 
was not possession for the specific years 1851 
to 1862, but for 12 years generally, and 
therefore the defendant*was not bound in any 
case to pay rent unless and until he had had 
possession rent-free for 12 years. IfI now 
think that our judgment was wrong, it is 
because, having looked more «carefully and 
strictly at the language used in the written 
agreement or pottah which the parties 
signed, I now am of opinion that that docu- 
ment, when rightly construed, does not bear 
the interpretation that we put upon it. The 
pottah fixes the rent for the cleared lands 
at 12 annas per beegah, and for the unclear- 
ed or jungle lands at 10 anuas per beegah ; 
and then we have the follpwing provisions :— 

“ After holding the latter (the jungle 
“ lands) rent-free for a period of 12 years 
“ from 1851 to 1862, and offering to poy, 
“rents for the lands covered with jungle 
“ from the year 1868 (corresponding to 
“1270 B. §.):—and agaig—“ within six 
“ months from this date, in your presence the 
“ lands cleared and cultivated up to 1257” 
(the year prior to that in which the agreement 
was made) “ shall be measured by an Ameen, 
“‘aitd“wbatever quantity of kasil (or cul- 
“ tivated) lands may be ascertained to exist 
“in excess of the aforesaid conditionally 
“ settled jumma, you will pay rents for such 
“ excess quantity at the said rate ofe 12 
“ annas, and if it be found Jess you will 
“obtain an abatement of the said condi- 
“ tionally settled jumma atthatrate. Out 
“of the aforesaid 42,600 beegalis, whatever 
“ quantity of land may, be ascertained in 
“your presence by a measuring “Ameen to 
“ have been cultivated up to 1257 B. S., of 
“such quantity at 12 annas a,begah, and 
“of the remaining jungle land after the 
“aforesaid 12 years rent-free holding, in 
** 1270 B. S. at 10 annas a beegah a per- 


“manent settlement wit be effected with: 


“ you,” When we read these clauses together 
and find that, while in the earlier part of 
the pottah the term “ rent free for a period 
of 12 years from 1851 to 1862” is used, 
express reference is, in the latter portion 
of the pottah, made to those particular 12 
years (inasmuch as the words used are 
“after the aforesaid 12 years’ rent-free 
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holding”), it seems to me that we must 
hold that thè parties who entered ¿into this 
agreement contracted for a rent-free hold- 
ing during the particular years'named, 7. e. 
from 1851 to 1862, and not for a rent-free 
holding of twelve years‘generally. I think 
we were wrong when we held that the 
defendant could not become liable for 
rent after 1862 unless he he had had 12 
years’ previous possession. In my opi- 
nion, the pottah, when truly read, is a 
contract which, while it bound the grantor to 
permit the lessee to enjay the lands rent 
free for 12 years, at the same time bound the 
lessee to pay rent for these lands, in any 
event, from 1270 or 1862, 

Putting this constraction on the pottah, I 
proceed to consider the position in which 
the parties stand before the,Court as regards 
these jungle lands, to which lands alone the 
present application for review refers. 


The defendant (the lessee) having got 
possession, was ousted after a few months, in 
April 1852, by one Terry. The grantor of 
the pottah—that is tosay, Nazir Ali Khan, 
the petitioner for review—was not in any way 
responsible for that ouster. Nazir Ali 
Khan immediately brought a suit against 
Terry to recover possession, stating in his 
plaint that the defendant in this suit was 
under his pottah entitled to possession,—thus 
admitting in Court the defendant’s rights. 
In March 1853 Nazir Ali Khan effected 
a compromise with Terry by which posses- 
sion of the lands was restored to Nazir 
Ali „Khan. The defendant did not then 
resume possession : but nine months after- 
wards, in December 1858, Nazir Ali Khan 
granted a fresh potfah of these same lands 
to one Nundololf Ghose, who was put in 
possession and there remained till 1860, when © 
the defendant sued Nazir Ali Khan and ° 
Nundololl jointly to recover possession un- 
der the pottah granted to him in 1851. 


There is nothing upon the record to show 
that Nazir Ali Khan wasin any way to 
blame for the defendant’s being turned out 
by Terry : nor is there any evidence ôf wrong 
done by Nazir Ali Khan to the defendant, 
except such as is contained in, or may be 
gathered from, ethe fact of his granting the 
pottah to Nundololl. On the other hand, it 
is not shewn that the defendant ever sought 
to be restored to possession on the suit with 
Terry being compromised. ` 

Nazir Ali Khan, it is to be observed, 
himself held these lands .from Government, 
upon such terms that, if they were not clear- 
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ed -within a certain number of years, his 
tenure wquld be forfeited. 


Defendant having had ho possession from 
the time he was dispossessed by Terry up to 
1860, and Nazir Ali having treated the 
lands as his own and granted a new pottah 
to Nundololl, the defendant was clearly ab- 
solved from any liability to Nazir Ali Khan 
under his original lease. But the defendant 


chose, in the end of 1860, to come forward 


and insist upon returning to his lease and 
getting possession of the land under it. He 
„did so knowing tiat he had been out of pos- 
session for, more than 7 years, but knowing 
also that he had ugreedeto pay rent for the 
jungle lands as from 1270 or 1862, that is to 
say, at the end of 12 years from the time 
when he was originaily entitled to -possession. 
Suing as he didn 1860 to recover posses- 
sion after having been out for more than 
seven years, it was impossible for any Court, 
by any decree that could be made, to put 
him in precisely the same position which he 
would have been in had he never been out 
of possession. It was not a case in which 
a decree in the nature of a decree for spe- 
cific performance could be given, because the 


position of ali parties was wholly altered 


from what it was when the defendant was 
turned out in 1852? To restore the parties to 
their original position was a simple and ab- 
solute impossibility. The defendant, there- 
fore, if he chose to take again to his original 
pottah, would necessarily have to return to 
hig original liabilities under it, subject al- 
ways to such compensation by way of da- 
mages as the Court might think fit to 
give him for any | loss which he might 
have sustained through being dispossessed. 
A suit for damages was the only’ remedy 
open to the defendant, and in such a suit 


there is to doubt’ he might have been‘ 


fully compensated for the loss he had 
sustained. 


And the defendant knew that this was 
go, when he brought his suit in 1860 to re- 
cover, possession ; for, as a matter of fact, 
in that suit he prayed, among other things, 
for wasilat or mesne profits, “ together with 

` damages and interest.” Itis true that no 
specific damages are alléged or claimed in 
his plaint, and that the amount*to which the 
defendant was entitled was decreed by the 
Court solely with reference to the question 
of wasilat or mesne profits, no case being 
` gone into as to avy other damages, Still the 
` defendant did sue for damages; that was 
the proper form of remedy for him to seek ; 


and if he did not press his claim, or if the 
Court did not consider it established, his ` 
not having in fact got damages in that suit 
will not affect his legal position now under 
his jease, and cannot put Nazir Ali Khan 
in any worse posy¥ion for the purposes of 
this suit than if éhe defendant had got a de- 
cree with damages fully compensating him. 
Ido not think that, the defendant’ having 
insisted upon taking to his pottah again, 
Nazir Ali Khan c&n, equitably or other- 
wise, be debarred from enforcing the terms 
of the pottah against him, merely because 
the defendant has failed to recover certain 
compensatjon which he ought to have, or 
might have, recovered. It is not necessary 
for me to consider now whether or not, after 
what occuried in the suit in which the 
defendant was plaintiff, he can still recover 
from Nazir Ali Khan any further da- 
mages for the time during which he was kept 
out of possession. Looking at the circum- 
stances under which he returned to his lease 
and asked the Court to put him in possession, 
I think that he*® put himself in such a 
position’that the only’ compensation which 
he could get was by way of damages. If he 
had raised the question of damages in his 
suit in a proper manner, and had given proof 
in the usual way of the damages sustained 
by him, whether by loss of rent or increased 
cost of clearing or cultivation, or injury 
generally to his tenure,’ he might have been 
fully recouped, and the Court would have 
been acting on. recognised ypgiseetPles ; 
whereas any attempt to give specific perform- 
ance now, or to reform the oviginat contract, 
or to determine.the precise period from 


‘which the payment of rent under the 


circumstances which have occurred begins, 


“must be based upon the most uncertain 


grounds and upon no known or recognised 
principle whatever. 


On the whole, then, it seems to me that 
the 12 years specified in the pottah having 
elapsed, and the contract being a contract 
to pay rom 1270, the plaintiff in this suit 


‘is entitled to recover the rents of the jungle 


lands. J think-that our judgment of which 
g review is now sought, is wrong, and that 
a review should*be granted. But as there 
is unfortunately a difference of opinion 
between myself and Mr. Justice Campbell, 
our former judgment must stand. The 10th 
of the Rules of the Ist of May 1863, as 
to applications for review of judgment, 
declares that, when only two Judges who 
have passed a decision are present and hear 
an application for a review thereof, the ve- 
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Den ee 
view will be granted only when both agree 
in the order for its admission. In accord- 
ancé with that rule, the present application 
must be refused. 
s 
—— 


The 2nd May 1866. ° 
Presegit. 


The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges ` ` i 


Appeal—Suit for rent under 100 
rupees—Intervenar. 


Case No 2928 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 12th 
August 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 14th March 1865. 


Chunder. Kant Sircar (Plaintiff) 
Appellant, e 


versus 


Beoweapuramanick and others (Defendants) 
è Respondents. „p 


Baboos Sreenath Doss and Anunt Ram 
Ghose for Appellant. . 


Baboo Mohinee Mohun Roy for 
Respondents. 


e 
An intervenor under Section 77 Act X of “1859 has a 
right of appeal to the Judge in a suit for rentyunder 100 
rupees in which a question of title was det&mined by 
the Deputy Collector, 


The two grounds taken are— 


Ist.—That an intervenor under Section 
77 Act X has no right of appeal to the 
Judge in a case under 100 rupees ; 


2nd.—That the Judge was wrong, on 
the application of the special appellant for a 
review, in going into the whole merits of the 
case and reversing the decision of the Court 
of first instance. ` 
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On the ont ground, we hold that, as a 
question of t¥tle was determined by, the de- 
cision of the® Deputy Collector, an appeal 
would lie to the Judge. There are several 
rulings of this Court to that effect. 


On the second ground, the Judge hav- 
ing admittedly jurisdiction, the whole case 
and the parties were before him, and he was 
fully competent to decree or dismiss the 
appeal, 


_ The appeal is dismissed with costs and 
interest. 


The 4th May 1866. 
s Present : 
The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 
Rent — Abandonment vf portion of 
jote. 
Case No, 232 of 1866 under Act X of 1859., 


Special Appeal froma decision passed by 
the Judge of Dinagepore, dated the 22nd 
November 1865, reversing a decision 
passed by the Collector of that District, 
dated the 8th August 1865. 


Saroda Soonduree Debee (Plaintiff) 
Appellant, 


versus 


Hazee Mahomed Mundul (Defendant) 
Respondent. 


Baboos Upprokash Chunder Mookerjee and 
Mohendro Lal Seal for Appellant. 
. No one for Respondent. 

As long as a ryot retains possession of any portion 
of his jote, he is liable for the rent of the whole. 

Ir is quite clea to us, although no one 
appears for the respondent, that the decision 
of the Judge is wrong in law and cannot 
stand. We know of no.law or custom by 
which a ryot is justified in throwing up a 
portion of his jote and in keeping just that 
portion which happens to suit his convefi- 
ence, and which may be, as is pleaded in this 
instance, the very portion which confers 
value on the remainder of the jote, and one 
without which no fresh tenant will be found 
to enter on an engagement. In this in- 
stance, the ryot may either retain the whole 
or he may throw up the whole, in conformity 
with the provisions of Act X of 1859. But 
as long as he retains any portion of the land, 
he is liable for the rent of the whole, Nor 
was the plaintiff bound to apply to the Col- 
lector to eject the ryot under,such circum- 
stances. 
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The caso is remanded for tfe Judge to 
determina the rent for which tlfe defendant 
is, and must be, held liable. Tfie plaintiff, it 
ig true, .asks for a kubooleut and fot an en- 
hanced rent. The Court may, in such a 
case, order the tenant to pay rent or to give 
a kubooleut to the landlord for a certain rate 
of rent, being careful that, on the other 
hand, the ryot shall not be prevented from 
throwing up the whole of his tenancy, if he 
be so minded, provided he do so at the time 
and under the formalities prescribed by the 
law. e 
The Judge will pass a fresh judgment 
according to the above principles, and will 
determine what rent the defendant is to pay 
for the whole of the jote, of which we still 
hold him to be in legal possession, and for 
the rent of whiqh’he is legally accountable. 





The 5th May 1866. 
Present: 
The Hon’ble C. B. Trevor and F. A. Glo- 
ver, Judges. 


Jurisdiction — Suit by zemindar 
against agent and sureties for 
money: 

Case No. 3015 of 1865. 


Special Appeal from a decision passed by 
the Judge of Bachergunge, dated the 


22nd July 1865, reversing a decision 


passed by the Principal Sudder Ameen 
of that District, dated the lst August 
1864. . 


Syud Woozeer Ali (Plaintiff) Appellant, 
versus ` 


Doorga Churn Roy and others (Defendants) 
Respondents. 
Baboo Chunder Madhub Ghose for 
Appellant. 


Baboos Hem Chunder Banerjee and 
Umbika Churn Banerjee for Respondent. 


According to Section 24 Act X of 1859, the Civil } 


Court leas no jurisdiction to try a suit by a zemindar 
against an agent and his sureties for money received 
by the agent in collection of the rents of the zemindary, 
even where it is pleaded that the agent received special 
directions from the zemindar for the disposal of thè 
money, when it appears that the money never left the 
hands of the agent but was misappropriated by him, 
Tris was a suit brought by, a zemindar 
against his Naib “and against his sureties 
for the recovery of certain sums collected 
by the agent from the estate, and afterwards 
misappropriated. It is alleged that false 
entries of monies paid to the zemindar’s 
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creditors were made in the books, whereas 
the sums in question were never so paid 
at all, but applied by the agent to his own 
uses. 
siffybut afterwards dismissed on appeal by 
the Judge on thesigsue of limitation, and the 
zemindar now appeals specially. 


The suit was decreed by the Moon- 


There ig however, no occasion for us 


to go into the case on the point of limitation, 
as we have no doubt that the Civil Court 
had no jurisdictiow to try the suit, and 
that the preliminary objection on this head 
urged by the special respondent must be 
allowed. ` 


Section 24 of Act K of 1859 expressly 


lays it down that suits by zemindars against 
any agent employed by them in the collection 
of rent or against the sureties of guch agents 
for money received by such agents, shall 
be cognizable by Collectors and shall be in- 
stituted and tried under the provisions of 
Act X, and shall not be cognizable in any 
other Court. 


The special appellant’s vakeel endeavours 


to get over the effect of this Section by 
pleading that, under 
money collected by the agent, and specially 
ordered by the employer to be paid to a 
particular individual, as thisewas, must be 
considered as paving been paid over to the 
principal by *the agent and then given back 
to the latter for the performance of the 
special service required,—to be, in short, an 
ordinary debt between these two indivi- 
duals, the agent being, as agent, fuae D ficio 
wherthe received special directjons as to 


the circumstances, 


the disposal of the money. ° 

This argument: appears to us altogetber 
vasound. Whatever arrangements may have 
been made by the zemindar for the payment 
of his creditors, and whatever might be the 
effect of those arrangements on the position 
of the agent quoad the sums paid, they can 
have nothing to do with this case, as they 
were néver attempted to be carried out; 
the money never left the hands of the agent 
at all aster having been received by him 
but was misappropriated by him, althougl 
the zemindary accounts were debited witt 
the amount, 

We have no deubt that the case come: 
properly within the purview of Section 2 
of Act X, and that the Civil Court had ne 
jurisdiction to try it. As, however, thi 
Judge has thrown out the special appellant’ 
case, though on different grounds, it will bi 
sufficient for the purpose of carrying out the 
order now passed, that we dismiss this spe 
cial appeal with costs. 
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“The 5th May 1866, 
Present: 


The Hon’ble H. V. Bayley and Shumbgo- 
nath Pundit, {wdges. 


Enhancement (Exemption, from)— 
Mourosee pottah without fixed rent. 


Case No. 3633 of 1856 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 28th 
August 1865, reversing a décision passed 


by the Deputy Collector of that District, 


` dated the 27th May 1865. 


Taruck Chunder Nundee and others (Plaint- 
iffs) Appellants, 


VENSUS 


Modhoo Soodun Nundee and others (De- 
fendants) Respondents. 


Baboo Dwarkanath Seih for Appellants. 


Baboos Romanath Bose, Kalee Prosunno 
Dutt, and Tarucknath Sein for Respond- 
ents. $ 

„ A monrosee potfah in which the rent is not fixed as 

invariable, does not protect the 

ment. 

Tue Lower Appellate Court thinks that 
the pottah produced by the special respond- 
ent, the ryot in this case for enhancement, 
havitmelgen filed and accepted before in a 
case instituted by the landlord of the 
special appellant, plaintiff, for ousting the 
said ryot under Section 25 of Act X of 
1859, and dismissed on the 8rd of Maręh 
1863, the genuineness of this pottah need 
not be tried over in this case. 


The special appellant appeals and pleads 
that the Lower Appellate Court should re-try 
the pottah in this case, and that, even if the 
pottah be considered to be proved, Its terms 
do not protect the ryot from enhancepent. 

We find that the pottah is a, nsourosee 
pottah, but the rent fixed in the lease does 
not appear to have been fixed and invariable. 
There are not in it any such words as these : 
‘that the rent shall not htteafter be altered 
w increased’”’,(see page 186 of the Sudder 
Jecisions of 1859, and Note in page 140 Vol. 
l, S. S. Reports). 

We also find that the first plea of the 
pecjal appellant is right. We accordingly 
‘emand the case to the Lower Appellate 
vourt to re-try it with reference to the above 
‘emarks. 
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\ The 5th May 1866. 





Present : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Right of occupancy—Ryots holding 
under pottahs granted for terms 
of years. 


Case No. 3574 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 18th 

` August 1865, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 30th November 1864. 


Kebul Muhtoon and others (Plaintiffs) 
Appellants, 


versus 


Sheikh Sunnoo and others (Defendants) 
Respondents, 


Baboo Nursingh Chunder Mitter for 
Appellants, 


Mr. R. E. Twidale and Baboo Greesh 
Chunder Ghose for Respondents. 


A ryot who holds for more than 12 years under pot- 
tahs granted only for terms of years, has no righf of 
occupafey. 


Tue Lower Appellate Court has decided 
that the special appellant having successively 
held under pottahs granted only for terms 
of years, he has no right of occupancy. 


The special appellant appeals against this 
decision, and cannot show that his tenure 
or holding existed before the pottahs pre- 
duced in this case. 


Now, if the special appellant held only 
under these pottahs, he cannot, by holding 
under them for more than 12 years,’ acquire 
a right of occupancy. 

If the original pottah was for a term of 
years, and he special appellant had, after 
the expiration of the term of the lease, held 
over on the same terms, and thus held al- 
together for 12 years, the case might, have 
been different. 


We accordingly see no reason to interfere, 
and reject the special appeal with costs. 
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Present: 


The Hon’ble W. S. Seton-Karr and 


A. G. Macpherson, Judges. 


Lease—Relinquishment — Section 19 
Act X of 1859. 


Case No. 258 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Bhaugglpore, dated the 
21st September 1865, affirming a deci- 
sion passed by the Deputy Collector of 
that District, dated the 16th March 1865. 


Kashee Singh (Defendant) Appellant, 


4 
s 


VETSUS 


Messrs. P. Onraet and T. Grant 
T (Plaintiffs) Respondents. 


Baboos Kishen Succa Mookerjee and 
Mohendro Lal Shome for Appellant. 


Mr. G. C. Paul and Baboos Umurnath 
Bose and -Bungshee Doss Seal for Res- 


pondents. 


\ 

A ryot who has taken a lease in writing for d fixed 
term, cannot, under Section 19 Act X of 1839, throw it 
up during its currency, ° 

e 
Tue point to be decided in this case is 
whether a ryot having taken a lease in 


writing of certain lands for five years, is- 


entitled, under Section 19 of Act X of 1859, 
to%throw up his lease during its currency. 
It is admitted that the ryot (who is the 
appellant before us) has given the requisite 
notice... The only question is as to his right 
to relinquish. 


The Lower Appellate Court has held 
that he was not entitled to relinquish, 
having specially contracted to hold for five 
years. "In this ruling we concur. We 
think that Section 19 of Act X does not 
apply jo cases where the ryot Las entered 
‘into a lease for a specific term. Act X does 
not declare that all contracts made by ryots 
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are to be subject to all the provisigds of that 
Act ; and in the absence of any such declara- 
tion, we see no reason why we should hold 
that the case does not fall within the general 
principle that parties may enter into any 
contgacts they please, so long as they are 
not contrary to any, law, and that, if they 
do enter into spetial contracts ellowed by 
law, they wl be bound by the terms of 
those contracts. Section 13 of Act X shows 
that ryots holding under special engagements 
cannot be enhanced. sIf the zemindars are to 
be held to their engagements so as not to be 
able to enhance, on what principle is it 
that ryots are not to be held to theirs, 
soas to pyeyent them throwing up their 
lands before the expiry of the term for 
which they have taken them? There is 
nothing ia Att X which leads to the con- 
clusion that it was intended that a ryot who 
takes a lease for five years certain should 
not, be bound by his agreement. 

Mr. Paul, for the respondent, objects that 
the lower Court is wrong (on a mixed 
question of law and fact) in holding that the 
appellant is a rfot. The lower Court 
may be wrong in this; but we cannot now 
enter on this matter. The case was on & 
former occasion before this Court, and was 
then remanded merely’ that, final orders 
might be passed by the lower Court, this 
Court stating if its judgment that the lower 
Court had decided that the appellant was 
aryot. This Court having on that occasion 
deemed the question as to his being or not 
being a ryot to have been then deg aud 
the decision not having been then objected 
to, we cannot re-open it now. X 

The appeal is dismissed with costs. 





The 10th May 1866. 
Present: 


The Hon’ble H. V. Bayley and W. S. 
s Seton-Karr, Judges. 


Jurisdiction — Trespass —Mention of 
Howala and Neem owala, 


a a RS 


Case No.’ 3455 of 1865- 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Backer- 
gunge, dated the 27th July 1865, affizm- 
ing a decision passed by the Sudder 


c 
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The 11th May 1866. 
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e , 
Moonsi of that District, dated the 


t 
16th December 1864. \ Přesent 
: » Present: ° 
Mr. Silvestre Barairo (Plaintif) Appellant, The Hon’ble W. S. Seton-K'arr and A, 
; . 
VETSUSS G. Macpherson, Judges. 
Mr. F. H. Pellew, Secretary*to the Gov- Estoppel—Resumption suit, 
ernment School, and others (Defendants) Case No. 151 of 1866 undor Act X 
{ ‘Respondents. bar of 1859 


| Baboo Khettronath Bose for Appellant. 


` 


Special Appeal from a decision passed by 


L4 Baboo Kishen Kishore Ghose for the Officiating Judge of East Burdwan, 
Respondents. , _ dated the 14th September 1865, modify- 
ing a decision passed, by the Deputy 


The mere incidental and descriptive mention of such 
tenures as Howala and Neem Howala does not oust the Collector of that District, dated the 7th 
jurisdiction of the Civil Court in cases of trespass and € 

; i ae Jely 1865. 
the like, nor does it vest the jurisdiction in the Revenue t 
Courts under Clause 6 Seciion 23 Act X of 1859. A : SAI 
; . _ | Joy Kishen Mookerjee (Plaintif) Appellant, 
Bors the Courts are utterly wrong, and 


we are at a loss to conceive how the Judges, 


after reading the plaint, could have ever Kishen Gurain and others (Defendants) 


VETSUS 


conceived that’ the suit was one cognizable Respondents. 
under Section 28 Clause 6go0f Act X of |, ° 
1859. í Baboo Pearee Mohun Mookerjee for 


Appellant,  - 
The case is clearly one for the removal of 


2 Dus or against a trespass with nui- No one for Respondents. 


sance, on fhe part of the defendants, as well 


4 e 
i A dtcree in a resumption suit estops only the parties 
as to set aside an award under Act IV of to that suit and those claiming under them. 


1840 unfavorable to the plaintif. As such, wf 
Ir is contende& that an ex-parte decree 


’ 


it clearly \fell within the cognizance of the 
Civil Court. The mention of Howala and 


Neem Howala was merely incidental and whose favor the decree of the lower Court 
in the suit now before: us on appeal, has’ 


been made, from disputing the plaintif¥s 


in a resumption suit estops the parties in 


descriptive; and if such erms were to be 


taken to oust the Civil Courts of their | ” . 
jurisdiction in case of trespass ang the like, | Sluts as claimed. The ex-parte decree may 


one half of the cases in Backergunge might of course be pleaded against the parties to the 


be taken to fall under the cognizance of resumption suit and those claiming under 
: them. But the persons with reference to 


whom the questio: arises in this suit were not 
parties (or the representatives of parties) in 
? We set aside the decisions of both the | the former suit, and are in no way estopped 
Courts, and return the suit to the first Court | by it, , ` ` 
for trial on the merits, a The appeal is, therefore, dismissed. 


Revenue Courts which gould not possibly 
decide such questions. 


o 
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The 12th May 1866. j 
z Present: 


The Hon’ble W. S. Seton-Karr and 
A. G, Macpherson, Judges. 


Evidence (of variation of rent)—Ze- 
mindar’s papers filed or attested by 
Gomastahs—Jumma Wasil Bakee 
papers. 


Cases Nos. 408 to #17 of 1866 under Act, X 
of 1859. 


e 
Special Appeals from a decision passed 
by the Additional Judge of Hooghly, 
dated the 25th» November 1865, reversing 
a decision passed by the Deputy Collector 


of Jehanabad, dated the 12th April 


1865. 
Gopal Mundu! and others (Defendants) 
Appellants, 
versus | 


` 


Nobbo Kishen Mookerjee (Plaintiff) 
Respondent, 


Baboo Huree Narain Roy for Appellants. 


Baboos Mohinee Mohun Roy ands 
Tarucknath Sein for Respondent. 


A mere alteration‘in the rate of rent, on the part of a 
zemindar or person other than the tenant, will not prove 
a variation unless it be shown that the tenant submitted 
to or paid that varied and enhanced rate. 


R®emindar’s pagers filed or attested by Gomastahs are 
not conclusive prove of variation unless it can be shown, 
not merely that the Jumma Wasil Bakee and similar 
papers show a varying rate, but that the ryot has paid 
at a varying rate. 


Seton-Karr, J. (Macpherson, J., concur- 
ring).—ALL these cases mu8t be remanded to 
the Judge. There are two mattrial errors 
in law in the Judge’s decision, which vitiate 
the same, aud other arts of the judgment 
.are defective. 

The whole of the tenures, of which the 
zemindar now sues to enhance the rent, 


“proceedings. 


were admittedly covered by ont pottah. 
The Judge does not find with clearness 
whether he considers the said pottah to 
be forged or unproven. The first Court 
finds that, under this pottah, the land has 
been*held af an unvarying rate from a time 
prior to the Pgpetual Settlement. The 


‘t pottah was produced in some litigation in 
P D g 


1837 and 1889, and was acted on as genuine, 
although the liability of the tenure to en- 
hancement was not then the exact question 
at issue. 


The Judge is wrong in holding that the 
pottah, if proved, is not hereditary. The 
terms of the pottah, or, more correctly 
speaking, of the Sunnud of 1197, are precise 
and definite, and they establish a tenuare 
tenable by thé holder at an unvarying rate. 
The pleader for the respondent admits that 
he cannot support the Judge’s ruling on this 
point. The Judge is also wrong in holding 
that any action taken by Nundo Koomar, 
who unsuccessfully contested the possession 
of this property with the predecessors of the 
defendants in 1837% can alter the character 
of the whole jumma or rate, unless it be 
shewn that the defendants acquiesced in his 
WNundo Koomar, and, after him, 
Muddun Mohun Adhikaree, arg said to have 
sold a portion of the tenure with an en- 
hanced assesenfent thereon of 90 Rupees. 
But a mere alteration in the rates on the 
part of a zemindar or person other than the 
tenant, will not make out a variation unless 
it be shown that the tenant submj to 
or paid that varied and enbancé rate. On | 
the above two points, the Judge has com- 
mitted an error in law. It is not shewn, 
magreover, to which suit or portion of the 
whole tenure this alleged enhancement now 
applies, and it would seem that, after all, 
this portion has found its way back to some 
or other of the defendants, and it dses not 
appear that this enhanced rate was ever 
received er paid. * , 


The Judge must reconsider his judgment 
in all thse cases. _He says truly that it 
would be impossible to attest the authenti- 
city of the pottah by any direct evidence, 
He should, therefore, consider whether, 
looking to the circifmstances of its alleged 
grant in 1791 or 1197, and to its production 
in the suit of 1837 and 1839, as well as to 
the results of that litigation, there is any 
reason to consider it,a fabrication. At all 


events, he must clearly state whether, he 


considers it genuine or false. If it be ge- 
nuine, and if the zemindar should fail to 


¢ 
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prove that the rate has ever been altered, 
it is obvious that the suits should be dis- 
missed. The Judge alludes to the evidence 
of the gomastahs who, filed or attested 
certain papers of the zemindar. Such pa- 
pers, we need hardly observe, cannot facon- 
testibly prove variations Na, a ryota jumma 
unless it can be shewn, not merely . that the 
Jumma Wassil Bakee and similar papers show 
a varying rate, but that the ryot has paid 
ata varying vate. Qtherwise, every ryot 
would be at the mercy of a zemindar or 
his agents. The Judge says that the 
witnesses attest these papers, but he does 
not say how he ‘considers the ryots bound 
by them. 


The’ Judge will pass an entirely fresh 
decision with reference to tħese remarks. 
It is admitted that one judgment will govern 
the whole, but the Judge should look at all 
the evidence filed in each individual case. 


, 


` 


The 16th May 1866. 


Present: 


The Hon’ble C. B. Trevor and F. A. 


Glover, Judgds. 
Presumption of uniform payment 
from Permanent Settlement—Pay- 


men 20 years’ uniform rent to 
be proved, not presumed. 


Case No. 8318 of 1865 under Act X of 1859. 


Special Appeal from a decision passed by 
the . Judge of Rajshahye, dated the 
30th August 1865, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 8th May 18654 

a 


Ram Kishore Mundul ( Plaintiff ) Appellant, 


versus, 
Chand Mundul and others (Defendants) 
Respondents. 
'Baboo Gopal Lal Mitter for Appellant. 
Baboo Mohinee Mohun Roy for Respondents. 


a 


The fact @ uniform payment of rent for 20, years, ag 
required by Section 4 Act X of 1859, must be clearly 
proved, and not presumed from any evidences however 
Strong, before the presumption of having held at the 
same rent from the time of the Permanent Settlement 
can arise. 


Tas was a suit for enhanced rent for 
the year 1270 B. S., and for back rents for 
the two previous years at the old rates; the 
ground of enhancement being that ‘the de- 
fendant paid a less rate of rent than that 
paid by neighbouring ryots for the same 
quality of land. 


The defendant pleaded that he and his 
ancestors hed held this land for generations 
past at an uniform rent of Sicca Rupees 38, 
and claimed the benefit of the presumption 
under Section 4 Act X of 1859. 


The Deputy Collector decreed for the 
plaintiff, but the Judge on appeal reversed 
that order on the ground that the defendant 
might be presumed to have paid the same 
rent for 20 years, and so obtain the benefit 
of the higher presumption under Seetion 4 ; 
-and also that, as the increased value of the 
land was due solely to the exertions of the 
ryot, the laudlord had no claim to enhanced 


-| rent. . 


It is urged, in special appeal, that the 
evidence on which the Judge has based a 
presumption favorable to the defendant is 
hearsay only, and that, although it may 
prove that the jote was an old one, it does 
not prove that the same rent was always 
paid for it. 

The Judge, we obsetve, has erred in sup- 
posing that the payment of 20 years’ rent, as 
required by Section 4 of Act X, can be pre- 
sumed from any evidence, however strong. 
The-fact of such payment must be clearly 
proved, and then the presumption of having 
held at the same rent’ from the time of the 
Perpetual Settlement would arise. Butin this 
case, we observe, there is direct evidence, 
not only of the fact of the jote beingean an- 
cient one, but of the uniform rate of pay- 
ment. In order to ascertain the correctness 
of the special appellaut’s assertion that the 
evidence on which the Judge relied was 
hearsay only, we had that evidence read to 
us; and we think that, Fi the Judge believed 
it, he would have been fally justified in set- 
ting aside presumption altogether, and in 
holding it proved that the same rate of rent 
had been paid by the defendant and his an 
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cestors for the last 20 years. I is not our 
function to say whether that evidence was 
strong evidence or weak eviddnce ; it was 
direct and legally sufficierft evidence, and the 
Judge believed it. 

As, therefore, we must reject this appli- 
cation, on the ground that the Judge’s find- 
ing of an uniform payment of rent for 20 
years is one on evidence, with which no in- 
terference in special appeal is possible, there 
is no necessity for our going into the second 
head of the special appellant’s objection—the 
question of relative value not arising. 

Dismissed with tosts. 


The 16th May 1866. 
„Present: 


The Hon’ble H. V. Bayley and F. B. 
Kemp, Judges. 


Jurisdiction—Limitation—Section 77 
Act X of 1859. 


Case No. 3477 of 1865. 


Special Appeal from a decision passed by 
the Judge of Bachergunge, daied the 
9th September 1865, reversing a decision 
passed by the Sudder Ameen of that 
District, dated the 24th January 1865. 


e Kishen Coomar Shaha and others 
(Defendants) Appellants, ° 


VETUS 


Jeebun Singh and others (Plaintiffs) 
Respondents. 


Baboos Romesh Chunder Mitter and Kalee 
e Mohun Doss for Appellants. 


Baboo Nubo Kishen Mookerjee for 
Respondents. 


Ce 

A party who may fail in a case under Section 77 Act 
X of 1859 to show enjoyment and receipt of rent at the 
time of suit, may still have a good right and title to 
possession capable of being dul? declared by an in- 
dependent action in a Civil Court for declaration of title 
and possession. ‘ 

Limitation under the same Section bars a Civil action 
not brought within a yà to set aside a decision under 
that Segtion on the subject matter of the then suit, viz. 
a suit for rent or such matter as it is within the compe- 
tency of the Revenue Court to decide; but does not 
apply to suits on gmattors of general proprietary title 

ono cognizable by the Civil Courts. 


In this case, the special appellant urges, 
in regard to plot 1, that limitation bars the 
suit, because it was not brought within one 
year from the decision of a case under 
Section 77 Act X of 1859, in which special 
respondent was held zof entitled to rent. 
It is pleaded thafghus, if special respondent 
is held by a competent Court zot entitled to 
rent, he canhot by a Civil suit, in which his 
claim for declaration of title and possession 
under it may be decreed, obtain those rents, 
and so virtually set aside the decision of the 
other competent Court to the effect that he is ` 
not entitled to rept. 

We hold that a party who may not succeed, 
in a case under Section 77 Act X of 1859, 
to shew enjoyment and receipt of rent before 
the suit for rpnt, may still have a good title * 
and right to possession capable of being duly 
declared by an independent action in a Civil 
Court for declaration of title and possession 
under such title when decreed. 

Otherwise, every party who could not 
prove receipt of rent would not only be died 
to one year’s limitagion to sue for declaration 
of title to property and possession of it, but. 
in fact the result would be that, where a party 
could be brought in under Section 77 Act X 
of 1859, he would, on failing, then have no 
remedy on an allegation of ind8pendent title, 
exclusive and jrrespective of such proof as 
receipt of rent might give. 

Limitation under Section 77 bars a Civil 
action,not brought within a year to set aside 
a decision under that Section which is and 
can only be a decision on the suemetf matter 
of the then suit, viz. a suit for reote or such 
as it is within the competency of the Revenue 
Court to decide. The Section cannot impose 
a restriction as to suits on matters of general 
proprietary title on other grounds adduced iu 
the Civil Courts which are by law constituted 
and declared to be the proper Courts to try 
this last class of suits on title. 

In thig view, we dismiss the special appeal 
with costs. 


r 
8 s 
The 16th May 1866. 
Present: , 
The Hon'ble C. B. Trevor and F. A. Glover, 
Judges. 


\ Payment of cess included in rent. 
Case No. 3323 of 1865 under Act X 
of 1859. ' 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 81st 


` 
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August 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 31st May 1865. 


Dhalee Puramanick and others (Defendants) 





Appellants, e 
aa versus * , 
Anund Chunder Tolaputtur (Plaintiff) 
Respondent. 


_ Baboo Anund Gopal Paleet for Appellants, 


Baboo Mohinee Mohun Roy for 
Respondent. uae 
All cesses being illegal when not spévifitally included 


in the contract under which the ryot pays rent, the mere 
ayment of rent including a cess for 3 years, cannot 
e 


egalize an illegal impost. 

Tus was a suit, for arrears of rent due 
from Bysack to Aghun 1271 B. S. at the 
annual rate of Rupees 129-3. 

o The defendants admit holding at,a yearly 
rent of Rupees 124-1, but object to the odd 
5 Rupees‘as an illegal cess called “ Najai” 

. Which they were not béund to pay. They 


‘further object that one of the defendants |’ 


had, before the suit, transferred his share of 
the jote to his wife, and was not therefore 
liable, and both plead payment of a part of 
the rent claimed. i ` 

The’ Judge reversed thel decree of the 
Deputy Çollector, which was in favor of the 
defendant, holding (1) that there was no 
proof of payment of any part of the ‘rent ; 
(2) gre was none of the alleged. trans- 
fer to the wife ; and (3) that, as the céss had 
been paid without demur for the past three 
years, it had become incorporated with, and 
must be treated as, rent, e 

The only point taken in special appeal is 
that the Judge’s decision regarding the 
“ Najai” cess is wrong in law. 

The objection must, we think, be allowed. 
Setting aside the special appellant’s pottah, 
on the authenticity of which to find- 
ing was come to by either of the lower 
Courts, it is quite clear, from the svidence 
adduced by the special appellañt himself, 
and by the. Jumma Wasil Bakee papers 
filed by him, that, the 5 Rupees were a 
“cess” not. included aithin the ryot’s 
jumma; ‘nd it is nowhere proved that’ any 
_ agreement was entered into by the parties 

as to its paymént. The presumption would 
of course be against any payment in excess 
of the rent proper, as all’ “ cesses,” properly 
so, Called, are ‘illegal, when they are not 
specifically included in. the contract under 
which a ryot pays rent. 
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Taking ¢his view of the case, we do, not ` 
think that the mere payment of rent, iuclud-, 
ing the “gess” for three years, would be 
sufficient to legalize what the Judge himself 
admits to be an ille®al impost, and so far, 





therefore, we modify his decision. The 
costs will be assessed proportionately. 
The 18th May 1866. 
’ i Present: 
The Hon’ble J. P. Norman and G. Campbell, 
Judges. 


Presumption of: uniform payment 
from Permanen Settlement — 
Pleadings. $ 

Case Np. 3171 of 1865 unger Act X'of-1859. 

Special Appeal from a decision passed by 
by Mr. H. A. R. Alexander, Officiating 
Additional Judge of Hooghly, dated the 

` 11th August 1865, affirming a decision 
passed by Baboo Gour Churn Doss, De- ` 
puty Collector of Jehanabad, dated 81st. 
October 1864, 


Gooroo Doss Mundul (Plaintiff) Appellant, 
Be “versus 


Sheikh Durbaree and others (Defendants) 
Respondents. 7 


Baboo Romanauth? Bose for Appellant. 


Baboo Gopeenauth Banerjee for 
Respondent. Ñ 
Where a ryot has’ held’ at a fixed rent for 45 ‘years, 
the abgence of the specific allegation that he held at 
a fixed rate from tho time of the Permanent Settlement 
does not deprive him of the right to rely on Section 4 
Act X of 1859 if he distingtly and in terms claims the 
benefit of that Section, ` 
In this case the plaintiff ‘claimed to en- 
hance the rents of a certain tenure. 
The defendant objected that the tenure in 
question had been standing first in the name 
of his sister,’ and, since that, that he and gis 
brother had beén in possession* without any 


‘variation of rents for a.very long time, and 


claimed to hold: at a fixed rate under Sec- - 
tion 4 of Act X of 1859. It apyféars to 
have been proved that for a, period of: 45. 
years the rents have not been varied, and we 
think that the absence of the specific allega- 
tion that-heeheld at a fixed rate from the time’ 
of Settlement does not deprive him of the 
right to rely, on Sectign 4 of. Act X; inas- 
much as he distinctly and in terms ‘claims: 
the benefit. of that Clause. ee ey 
The appeal is- dismissed with costs and. , 
interest. . 


a 
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* 
, Present: 


The Howble H. V. Bayley and W. S. 
Seton-Karr, Judges. 
Plaint (Return of—with a view to its 
being filed in proper Court). 


Case No. 45 of 1866 under Act X of 1859. 


Regular Appeal ¥rom a decision passed by 
the Deputy Collector of Mymensingh, 
dated the 18th DecemBer 1865. 


Ranee Shurut Soonduree Debia and others 
(Plaingilis) Appellants, 


Versus 


Khemun Kuree Debia aud others 
(Defendabts) Respondents. 


Following the procedure of Act VIII of 1859, a suit 
ought not to be dismissed because it was instituted before 
the Collector, instead of a Sub-division Court under 
Section 20 Act VI of 1862 B. C., but the plaint should 
be returned to the plaintiff witha view to its being 
filed in the proper Court. 


Baboo Gopal Lal Mitter for Appellants. 
Baboo Nil Madhub Sein for Respondents, 
Suit laid at 5,128 rupees, 8 annas, 6 pic. 


In this case the lower Court has dismiss- 
ed the pluintiff’s subb because it was insti- 
tuted before-the Collector, whereas, under 
Section 20 Act VI of 1862 of the Bengal 
Council, it should have been instituted before 
the Deputy Collector of Jumalpore, a Sub- 
division, viz. a competent Revenue Court 
in gvhich the lands referred fo in the? case 
were situated.” 


The plaintiff appeals and urges— 


I. ‘Ehat, by the decision of this Court in 
page 29, Weekly Reporter, Volume V, Act 
X Rulings of 1866, a Collector is held not 
to be without jurisdiction, in such a case 
even where asuit ought to have been insti- 
tuted in a Sub-division Court. 

II. That even if\the Collector had not 
jurisdiction, the plaint should have been re- 
turned to plaintiff to be filed in the Sub- 
division Court, and the suit not dismissed, 
as it has been. 
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We think the first plea untenable. In 
the case cited, the jurisdiction was a doubt- 


ful one, and the lands were situated in. 


various Sub-divisions ; and if was only held 
that in ¿hat case, ander its special circum- 
stances, the Colld#or was not wholly without 
jurisdiction, though he had exercised it 
somewhat irregularly, 


The second plea is, however, we think, 
correct. The procefure of Act VIII of 
1859 is to be applied to cases in the Revenue 
Courts as far as it may be applicable. 


Under Act VILE of 1859, the Court 
might, in the’ exercise of a proper judicial 
discretion, return a plaint to be filed in the 
proper Court,; and this procedure should, we 
think, be followed here. 


We, therefore, amend the decision of the 
Court below, aud order that the lower 
Court return the plaint to plaintiff to be filed 
in the proper Sub-divisional Court. But, 


under the circumstances, we thick all costs” 


of this appeal should be on the appellant. 
Order accordingly, 





1 
The 28th May 1866. 
s j 
- Present: 


The Hon'blé W. S.-Seton-Karr and 
~~ AG. Maghain, Judges 


Limitation (Section 77 ree X of 
° 1859)—Suit on general title. 


Case No. 387 of 1866. 


Special Appeal from a decision passed by 
the Fist Grado Principal Sudder Ameen 
of Jessore, dated the 24th November 
1865, Þeyersing @ decision passed by ‘the 
Moonsiff of that District, dated the 29th 
July 1864. 


Shatto Ram Mojoomdar and éthers 
(Plaintiffs) Appellants, 


© QETSUS 
, e 


Anund Chunder Chatterjee and others 
(Defendants) Respondents. 


/ 
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Dhur Sein for Appellants. 


“Baboos Romdnath Bose and Taručknath 
Sein for: ‘Respobents, 


- IN person whose sight to’ rent has been: réfused under' 


' Section 77 Act X- of, 1859,, is not bound to sue: on. his 
i general title within one year. | 


“ Seton-Karr, 
of, Act X of 1859 does apply to this case 


in’so far that the intervention was. rightly’ 


‘admitted under that Section. 4... - 

But the point.pressed in special appeal is, 
‘that the limitation of one year within 
which a person, whose right to“rent is re- 
fuged under that Section, must sue, applies’ |. 
only to Civil suits where the rent is claimed, 
and that a person suing on his general title 
‘would not be bound to sue within one year., 
This has been already. ruled. (See Weekly 
Reporter; Volume II, page 197, Civil Ral- 
‘ings; and Volume IV, pdge 21 of Act X.) 
„It is true that, in "this: ease before us, the ex- 


tent of land regarding which the plaintiff now. |" 
asserts his title, is identical in extent with-¢. 


-that which formed the; ‘subject ‘of the -claim’ 
~f0F rents by the plaintiff in the suit under 
“Act X. ` In one of the cases %ited (that of 
Volume IT), the extent of the land was not 
-identical, - 
"for à, muck larger area. It is trub also 
- thateras effect of ruling that the limitation 
of one year only. applies to Civil suits for 
rent, may*not have been contemplated dis- 
tinctly by the Legislature, ‘and may imake 
this, ‘Section 77 of little for no effect. But 
looking to the: words of the Section’ (77); 
I think they ‘do bear out, the contention of 
‘the spécial appellant ; and as there have been 
two rulings quoted: to us which support 
this contention, and as I see no reason to 
‘dissent from the same, I vould’ admit the 
-appeal and remand the case to the Er incipal 
Sudder Ameen. ` 


ae Principal Sudder Ameen will tey he enhanced rent,—no tender of a pottgh is re- 


¢age’on the merits of the plaintiff's title and 
on his alleged possession and dispossession 
ab the date given or the’ aud Ji oisto TW 
* Remand accordingly. 
= dap Following the - two decisions - (2 
-Weekly Reporter 197, -Civil Rulings, and 
74 Weekly Reporter 21, Act” x Cases) 


_ referred | to, E think -the suit is not, barred | - 


“even if Section 77 of Act X of. 1859 applies 
“40! ‘thé case, ` 3 


Mr. J. 8. Hochfort and Baboo Bungshee | 


J.—I hold: that Seciion G7: 


but- the Civil suit was brought |. 





The 29th May 1866. 


Present: e 


The Hon’ble C. B. Trevor and H. V; Bayley, 


Judges. 


Suit for Kubooleut at enhanced rents 
—Tender of Pottah. 


Cate No. 3521 of 1865. under Act x of. 1859. 


Special Appeal from a decision passed by 
the Judge of Backerjunge,: dated- the 
12th September 1865, reversing a deci- 
sion passed by the Assistant Collector of 
that District, dated the 13th May 1865. 


Doorga Pershad Doss Chowdbry and anéther 
(Plaintiffs) APRN 


versus 


Kalee Kinkur Roy. and otliers iDatoda) 
Respondents. 


Baboos Kalee_Mohun Doss "and ae: 
Sunkur " Mojoomdar for Appellants. 


Baboos Onookool Pander Mookerjee and 
Khetturnath Bose for Respondents: 


In order to maintain a suit for enhanced rents, >the, 
previous tender of a pottah is not necessary. 


Tsis is a suit for a Kubooleut, at enhanced 
rates, or, in other words, to. assess the 
tenant at higher rents than those hitherto 
paid.» It is ‘admitted that the relation -òf 
landlord and tenant has existed all’: along, 


and that the lessor tengered a copy or draft 


of the proposed pqttah. : 

` The Lower Appellate Court has, however, 
held that, as the plaintiff did not. tender. ‘a 
complete ‘and perfect pottah, his -suit must 
be dismissed, and has dismissed it according- 
l 
A special appeal is brought from -tis 
decision, aud it is urgéed— 

I. ‘That in such a‘suit-9s- this —i. e. for 


quired by law, Section 9 Act X of 1859 not. 
being ‘applicable to'such cases, 
II. That the gopy or draft tendered ‘in 


| this case wgs a sufficient tender. 
' Macpherson, J.—I concur in the, order of |. 


We.are clearly of opinion that ‘this. is 
substantially simply a syit to enhance rents, 
and, in such a case, the law does not require 
ténder of a pottah. 

_ We accordingly decree this appest with 
costs, and remand the case to be re- tried with. 


reference to the above reniarkè, -` 
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The 29th May 1866. 
` Present: 


The Hon’ble E. Jackson and F, A, Glover, 
Judges. 


ppeal (from order setting aside sale 
in execution of decree). 


Case No. 667 of 3865 under Act X of 1859. 


Miscellaneous Appeal from orders passed 
by Moulvee Abdool Kureem Khan and 
Baboo Brojohant Roy, Deputy Collec- 
tors of Backggygunge, dated respectively 
the 81st July and 19th August 1865. 


Nobbo Doorga Dossia and another (Objectors) 
Appellants, 


VETSUS 


Goluck Chunder Sein and others (Plaintiffs) 
and others (Defendants) Respondents, 


Baboo Onookool Chunder Mooherjee for 
Appellants. 


Baboos Unnoda Pershad Banerjee, Pearee 
‘Lal Roy, and Kishen Dyal Roy for Re- 
spondents. i 


An appeal does not lie*from an order of a Deputy 
Collector setting aside a sale if execution of a decree 
under Act X of 1859. 


Tris is an appeal from certain orders by 
a, Deputy Collector setting aside a sale in 
execution of“decree under Act X of 1859. 
We are of opinion that no such appeal will 
lie. -Fhe law, Section 151 of Act X of 
1859, is most clear and explicit upon the 
point. It is said that | this Court has 
authority to interfere under Segtion 35 Act 
XXIII of 1861. But that Section refers to 
jurisdictions exercNed contrary to law by 
Appellate Courts. On the whole, after 
hearing what the appellants’ vakeel has to 
state, we-dismiss the appeal with costs. 
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The 5th June 1866.- 
Present: 


The Hon’ble F. B. Kemp and. W. S. Seton- 
Karr, Jadges. 


Enhancement—Evidence (of uniform , 
pdyment for 20 years). 


Case No. 489 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 2nd 
December 1865, affirming a decision” 
passed by the Deputy Collector of that 
District, dated the 5th August 1864. ` 


Huro Chunder Mookerjee (Plaintiff) 
$ Appellant, 


89 


VETSUS 


Mohesh Chunder * Dhopa and 
(Defendants) Respondents, 


Mr. W. L. Mackenzie and Baboo Mohendro 
Lal Seul for Appellant. 


Hem Chunder 
Respondent. 

In suits for enhancement, it would not generally be 
sufficient for the ryot to swear thathe has paid rent at 
a uniform rate for more than 20 years; he should prove 
such payments by Dakhilas or other good independent 
evidence. 

Tuts suit was remanded by this Bench on 
the lOth August 1865. We directed the 
Judge to find, on good, sufficient, and irre- 
fragable evidence, that the ryæ NP pecial 
resp¢ndent, had held at the same rate for 
20 years. 


The Judge now relies upon the deposition 
df the defendant corroborated by the witness 
Sitaram, and holds that this evidence is suf- 
ficient in the total absence of any proof on 
the contrary from the plaintiff, 


We cannot interfere with this finding in 
speciaLappeal, though we consider that such 
evidence would be generally insufficient to 
raise & presumption under Section 4 of Act 
X. The-Judge has chosen to rely upon it, 
and it cannot be said that it is not admissi- 
ble and legal evidence. 


We think it right to call the attention of 
the Judge to this case. In sůits for en- 
hancement, it would not generally be suffi- 
cient for the ryot to swear that he has paid 
rent at a uniform rate for more than 20 
years ; he should*prove such payments by 
Dakhilas or other good independen? evi- 
dence. . af 


Appeal dismissed with costs and interest. 


another 


Baboo Banerjee for 


v 
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The 6th June 1866. 
Present: 


The Hon’ble C. B. Trevor and F. A, Gloger, 
Judges. % 


Abandonment of portion of claim— 
Section 7 Act VIII of 1859. 


Cases Nos. 2887, 2919, 2920, and 2992 of 
1865, under Act X of 1859. 


Special Appeals from a decision passed by 
the Judge of Purneah, dated the 29th 
June 1865, affirming a decision passed 
by the Collector of that District, dated 
the 27th March 1865, 


Meer Mahomed Soaduck Golestan and others 
. (Defendants) Appellants, 


versus ° 


Mr. A. J. Forbes (Plaintiff) Respondent. 


Messrs. R. Ve. Doyne and C. Gregory 


for Appellants, ‘ 


Baboos Jugodanund Mookerjee and Bung- 
shee Doss Seal for Respondent. g 


An Aon purchaser of a zemindary being entitled 
to be paid his rents in Azeemabad Rupees, and having 
sued for the Same in Co.’s Rupees (the former coinage 
‘being more valuable than the latter), his omission to 
sue for the difference of value was held to be an aban- 
donment of claim under Section 7 Act VIII of 1859 and 
to bar his recovery of it in a fresh suit. . 


Tue plaintiff in these suits, the zemindar, 
by auction purchase, of Pergunnah Sooltan- 
pore, in the district of Purneah, sued to 
recover the Gifference of value between 
Azeemabad Rupees, the coinage in*which 
the jumma was fixed in the leage, and 
Company’s Rupees, on the rent of his genants’ 
(the special appellants’) holdings ‘under the 
following circumstances. 


It appears that, some years after his pur- 
chase of the zemindary, tit special respond- 
ent sued his tenants for a kubooleut at 
enhanced rates of rent after notice. The 
tenants pleaded an “ Istemraree Mokururree” 
lease, and thé holding was declared by the 
Civil, Court not to be liable to enhancement. 
The zemindar then appealed to the High 
Court, but in the mean time, to save limitation 
in case the appeal failed, he sued to recover 
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rent for the years 1268, 1269, nnd 1270 
M. S., at the old, rates, at which rates he 
got a decree, the ryots not objeeting. 

Shortly after this (December 7th 1863), the 
appeal in the enhancement suit was heard 
by the High Court and dismissed on the 
ground that the tenants had clearly establish- 
ed that their Talook was an hereditary 
one, that they possessed a permanent an 
transferable interest in it, and had held it a 
one uniform rate of rent from a period long 
prior to the Decennial Settlement. The 
Court added that, as the orfginal jumma was 
fixed in Azeemabad Rupees, thé zemindar - 
was entitled to the equivalent of the rent 
in, Co.’s Rupees, if it were shown that he 
had sustained any loss by the ryots only 
paying the same number of Co,’s Rupees as 
they used to pay Azeenebad Rupees, and 
might, if so advised, sue for the difference. 
This he has now done ; and the Judge, dis- 
believing the tenant’s statement that the 
2,599 Azeemabad Rupees were ever con- 
verted into 2,248 C».’s Rupees, and finding 
from the Mint Master’s certificate that the 
value of Azeemabad Rupees is greater than 
that of Co.’s Rupees to the extent of Co.’s 
Rupees 2-9-6 per cent., has given the zemin- 
dar a decree for the difference, following 
the decision of the Collector. 

The tenants now appeal specially, and 
for them Mr. Doyne contends (1) that the 
uniform payment by the ryots to the zemin~ 
dar of Co’s. Rupees 2,248 for a long series 
of years, raises the presumption that this 
was the proper equivalent of the AzeemaVad 
Rupees 2,599 entered in the Istemraree 
sunnud, and that the Zemindar, by accepting 
it for nearly 40 yearg, had entered into an 
implied contract to’accept it for ever; and 
(2) that the present suit for the balance of 
rent is a splitting of claims, and, in accord- 
ance with the provisions of Section 7 Act 
VIII of 1859, will not lie. f 

The first objection appears to us untefl- 
able. The sunnud having been declared 
genuine and binding on the zemindar, the 
latter is clearly entitled to receive as rent 
the amount entered in it ; and as the relative 
value of Azeemabad and Co.’s Rupees is 
amatter of fact gusceptible of direct proof, 
there can be no presumption that Co.’s 
Rupees 2,248 was the equivelent of Azeema- 
bad Rupees 2,599, in a ey of the evidence 
that the latter coinage 4vas more valuable 
than the former by Rupees 2-8-6 per'cent, 
The Judge’s decision on this point is one 
of fact with which no interférence is pos- 
sible in special appoal. $ : 
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Then as to the long period during which 
the zemiñtlar has received the Rupees 2,248 


as the proper rent. The® special respondent 
is, we observe, an auction-purchaser at a 
sale for arrears of Government revenue ; he 
is not privy in estate to the former zemindars, 
and is not in any way bound by their 
acceptance of the lesser rates of rent, as 
1d ere is no proof that this rate bas been paid 
om before the Decennial Settlement. The 
ase states clearly that the tenants are to 
ay so many Azeemabad Rupees, and the 
andlord is undoudtedly entitled to demand 
from them either those Rupees or their 
equivalent in the current coinage of the 
day. Fe 
In principle, therefore, we agree with the 
Judge, but, so far, as these particular suits 
are concerned, yyy think that the special 
appellants’ second ground of objection is 
fatal to the zemindar’s claim. 

- The suit for the rent of the years 1268, 
1269, and 1270 M. S., brought by the zemin- 
dar, at the old rates, whilst the enhancement 
suit was pending in appeal, contained no 
reservation of any rights founded on a 
difference of coinage ; it was in the clearest 
language (to make certain of the matter, the 
Court sent for and inspected the plaint) a 
demand for what the zemindar called the 
entire rent due for those years. 

Now, it is quite clear that the special 
respondent, who purchased at auction so far 
back as 1851, knew that his rent was so 
many Azeemabad Rupees, and his having 
clatmed in the rent+suit only so many 
Company’s Rupees as the entire sum due to 
him, supposing the sunnud to be upheld, shows 
that he either considesed that sum: all that 
was due to him under the sunnud, or that 
he was under the circumstances content to 
receive it as its equivalent. He had just 
the samo facilities then for finding out the 
relative values of Azeemabad and Company’s 
Rypees as he has now, and as he either 
omitted or aB8andoned the difference when 
he sued, or erred in his calculation, and 
claimed what therspecial appellants were will- 
ing tO*pay him as the entire sum due to 
him for rent, we think that he fairly comes 
within the purview of Section 7 Act VIII 
of 1859, and has “ omitted to- sue” for a 
portion of: his claim in the origival suit, and 
cannot now recover it ina fresh suit. This 
decision, of courseyouly refers to the years 
1268, 1269,-and 1270 M. 5. 


The special appeals are therefore decreed, , 


and the Judge’s orders reversed with costs 
on special respondent. 
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The 6th June 1866. 
Present : 


V. Bayley and E. Jacks 


The Hon’ble H. 
7 s Judges. 


Agent (Suspefsion of) — Limitatioi 
* Cause of action. 


Case No. 2746 of 1865 under Act X of 18 


Special Appeal from a decision passed 
the Judge of East Burdwan, dated 
16th March 1865, affirming a decis 
passed by the Deputy Collector of t 
District, dated the 19th December 186 


Maharajah Mahatab Chand Bahadoor 
(Plaintiff) Appellant, 


versus 


Judoo Mohun Mitter and others (Defendai 
Respondents. z 


Baboos Jugodanund Mookerjee and Ch 
der Madhub Gose for Appellant. 


Baboo Chunder Kalee Ghose for Respo 
ents. 


The suspension of an agent by his principal is a di 
mination of agency within the meaning of Sectio 
Act X of 1859. bs 


The principal agguires no fresh cause of action ag: 
the agent from the date on which the agent adm 
the amount which was due from him and executet 
agreement to pay it. 

Irais urged before us that the Lo 
Appellate Court has erroneously decigef 1 
the plaintiffs suit against MS Naib 
money collected as Naib is barred*by lim 
tion. The Judge finds as a fact that 
Naib was suspended from his appointm 
môre than one year from the date 
institution of the suit. Itis said that ¢ 
pension is not a determination of the age 
within the meaning of Section 33 Act 
of 1859. There is a precedentë in ev 

* Mudéfin Mohun Roy, way analagous to 


27th January 1864, quoted Tuling that such : 
in Chapaym’s Lawof Land- pension is a detel 


lord and Tenant. nation of the ager 
We see no reason to dissent from the v 
of the Law then expressed. 

It is then argued that the plaintiff obtai 
afresh cause of “ction from the date 
which the Naib admitted the amount wl 
was due from him and executed an ag! 
ment to pay it. No fresh cause of aci 
under Act X of 1859 can be thereby gair 
That point also was ruled in the preces 
above quoted. 


Appeal dismissed with costs, 


ad -Aet xX- 


o> “ks oe 
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The Tih o 1866. 


Preseit : 











“hig 
Judges.% 
ON 


. Suits for rents of fisheries. 


7 Ose: No. 3418 of 1865 under Act X° 
. + of 1839, : 






P gnċcial el pe a decision passed by 
-, the Judge of Dinagepore, dated the wth 
"t September 1865, affirming a decision 


fo AA by the Deputy Collestor of that |~ 


- District, dated the 28th June 1865. 
“ilin Chunder Shabia ‘and others (Plaintiffs) 


è a Appellants, 


~a versus 


_, Bhurat Baboo (Defendant) Respondent. 
‘Baboo Mohendro Lal Segl for Appellants. 
“Baboo Kishen, Dyal Roy for Respondent. 


* Suits for the rents of fisheries are provided for by 
‘Clause 4 Beclion 23 Act X of 1859. 


Tans is a “suit for arrears of rent on 
KUIN of a cortain julkur or fisher ry. The 
plaintiff claiming a higher rent than that 

- received in previous years, the Judge dis- 
miss&@Pthegguit upon the ground that it 
was beyowd the scope of the Rent Law. But 
-suits for the rents of ‘fisheries are clearly 
provided for by Clause 4’Section 23 of Act 
X of 1859 ; and the suit having been brought, 
‘the: Judge” should have determined what 
was a fair and reasonable rent. 

The caso-is remanded for trial. 





The 7th June 1866. a 


Present: 
The Hon'ble J. P. Norman and G. Campbell, 
f 7 ~ Judges?” 
“Limitation — Suit to recover pos- 


_session—Section 77 Act X of 1852. 
Case No. 3174 of 1865. 
l Special Appeal from a decision su by 


the Judge of the, Small Cause Court oft 


Hon'ble J. P. Norman and G. Camppell, 


Backergunge, exercising the powers of a a 
Principal? Sudder Ameén, dated the 18th 
August 1865, affirming a degision passed 
by the Moonsiff of Pirizpore, dated ie 
17th Febr wary 1865. os 


Baro Bibee and others (Defendants) 
Appellants, ý 


VETSUS ° 


Mahomed Ali Kazi and athers (Plaintiffs) 
a i 


Baboo Skib Chunder Mozoomdar for 
Appellants. 


Baboo Kishen Dyal Rof tor Respondents. 


Section 77 does not bar a suit by a plaintiff who has 
been shown not to have been in the actual receipt and 
enjoyment of rent. A suit for recovery of possession 
founded upon title may be brought by a person against 
whom a decision of the Revenué Court has been passed 
under the above Section, subject to the ordinary Law of 


Limitation, 


Tue plaintiff in this case sued for pos- 
session and to establish his'title to 2 annas 
of certain howladaree right, claiming under 
a purchase made in the Bengal year 1266, 
alleging that he was ousted by the defend- 
ant, who intervened in an Act X suit on 
the 12th January 1863. This suit was insti- 
tutedeon the 14th February 1864. He ob- 
tained a .decree. The defendant appeals 
specially. The objection taken before us is 
that the suit not-having been brought within 
one year from the date of thé decision of the 
Revenue Court in favor of the intervenor, is 
barred under Section 77 Act X of 1859. 
But by two decisions of this Court (5 Weekly 
Reporter, page 85, and 4 Weekly Reporter, 
page 21, Act X Decisions) it has been decid®d 
that Section 77 does not bar a suit by a 
plaintiff who has Leen shown not to have 
been in the actual receipt and enjoyment of 
the rents under Secticn 77. We think thnt 
a suit for recovery of possession founded 
upon title may,be brought by a person 
against whom such a decision shall have been 
passed, subject to the stoned Jaw of Limi- 
tation. Section 77 appljes only to the rents 
of that particular year, “and- the determinà- 
tion of: the question of actual possession. 


‘This appew must therefore be dismissed 


with costs and interest. 
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The 7th June 1866. 
e 


; Presens: 
The Hon’ble J. P. Norman and G. Campbell, 
“Judges. 


Hjectment (of lessee of one of several 
co-parceners). 


Case No. 2489 of 1865 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 17th, 


March 1865, affirming a decision passed 


by the Assistant Collector ef Durbhan- 
gah, dated the 18th October 1864. 


Luchmun Sabo Chowdry and another 
(Defendants) Appellants, 


versus 
Seami Jha (Plaintiff) Respondent. ` 
Baboo Kalee Kissen Sein for Appellants. 


Baboo Kissen Succa Mookerjee for 
Respondent. 


A lessee of only one of several co-parceners cannot be 
legally ejected by apy of the others as a trespasser. 


Tue plaintiff, as a ryot illegally ejected, 
gues to be restored to possession of his tenure 
under Clause 6 Section 23 of Act X of 
1859. He alleges that, being in possession 
as a sub-lessee (the potiah by the oxiginal 
lessee Mr. Gale bearing date in 1852), he 
was dispossessed on the Ist of August 1864 
by the defendant, who tgok forcible posses- 
sion of the land, coming upon it and unyok- 
ing his bullocks which were at plough. 


It appears that Narendun hakoor, who 
granted the original lease to Mr. Gale, had 
ogly a 12 annas share. The title to the 
remaining 4 tnnas became vested in the de- 
fendant in 1862; but there is no evidence 
as to the mode in which the title devolved 
on hiñ? 


The plaintiff obtained a decree in the 
lower Court restoring him to possession. 

The appellant’s vakeel objected before us 
that the lease under which fhe plaintiff 
makes title, being by a 12-anna shareholder 
without the conse% of the 4-anna share- 
holdef, is void, and (citing the case of Ghun- 
syam versus Runjeet Sing, 4 Weekly Report- 
er, p. 39, Att X Rulings) argued that a 
person who is the lesses of only one of 


, 
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Site tg 
several co-parceners, can be legally ejected 
by any of the others as a trespasser. From 
the position as laid down in the decision 
quoted, we wholly and entirely dissent. In 
the Grst place, no suit for ejectment could 
properly be brgpght by one co-parcener 
alone.. All mus? join, because, each having 
an equal right to possession, no single sharer 
could dispossess his co-sharer or a ryot 
claiming under him. If all joined, the suit 
must fail, because thbse who had joined in 
the lease to the ryots would be disabled from 
denying their own demise. Secondly, apart 
from any technical question as to the right 
of suit, the ease would be perfectly good to 
the extent of binding the shares of those 
co-parcevers who joined in it, Thirdly, 
if the decision was law, any dissentient or 
quarrelsome sharer, by refusing to join in 
leases or pottahs, might make it impossible 
to let the joint estate to cultivators at all, 
and the consequence would be that the estate 
might revert to the condition of jungle. 

In this case, the defendant has to make 
out a right to dispossess the plaintiff. First; 
then, the plaintiff’s possession must be taken 
to have been lawful. He acquired it under 





$ the 12-anna shareholder, who had as much 


right to possession as the defendant. It 
is clear -that the 4-anna shareholder could 
not justify thë forcible dispossession of his 
co-sharer, or any one claiming under his co- 
sharet, whose right to be in possession was 
as good as his own. ` Secondly, for all 
that appears to the contrary, thasdef#tdant’s 
title may have accrued subsequeng to 1259, 
It may well be that the defendant or his 
predecessors in estate may have received 
reats from, or otherwise recognized the te- 
nancy of, Mr. Gale. If either supposition 
be correct (and neither appears to have 
been negatived by the defendant’s evidence), 
the defendant would have been only entitled 
to rent, and could not treat the lease by the 
co-shar@r as void. 

We yeed not discuss the question, whe- 
ther, if ne shareholder is wholly dispossess- 
ed by his co-sharers, he may not, if he can 
do so without a breach of the peace, take 
actual possession of a portion of the land 
equivalent to thw. extent of his own share, 
though, in so doing, he may dispossess the 
ryots whom his co-sharers have put into 
possession (see Littletou, Section 328, and 
the Commentary thereon by Lord Coke). 


The decision of the Court below is clearly 
right on the facts as they appear before us, 
and therefore the appeal must be dismissed 
with costs and intexest, 


je. i 
94.. {l Act X 
E ae Tho 8th Zune 1866. 


E Pr esent : 


Memeti P. Norman and @. . Cap 


‘bell, Judges: ` 


Bice eG m : 
Appeal Section 77. Act X of 1859— : 


Costs. 


Case No. 24 of 1866 under Act x of 1859, ; 
Special Appeal from a decision passed by 


-the Judge of Rungpore, dated the 27th 
-` February : 1865, 


> durgunge,. Gated the KOA September 
1864," xe : : 
, Puddomonee Dossee and atiothat (Plaint- 
_iffs) Appellants, 
versus 
Kilshnendeo Roy Chowdry (Defend) 
Respondegt. 


Mr. T. ` Barrow for Appellants. 5 


Baboo Isshur' Chunder Chuckerbutty yf for. 
` 5 > Respondent. - 


w 


The decision of a Deputy Collectpr, under Section 
77 Act X of 1859, for rent below 100 Rupees, involving 
“no question „of title, was reversed on appeal by the | 
lecision was 


Judge. On special appeal: the Judge's 
reversed. as made without jurisdiction ; but gs this 
point was not taken before the Judge, the reversal was 
made Wkout gosta in either ‘Appellate Court, 


- Tms isa suit for the rents ofa dshery. 


The piece of.water is completely surround: 


ed by land belonging to a zemindar, who 
intervened in the suit and alleged that*it 
was part of his’ zemindary, and ‘occupied by |. 
the defendant: as part of a jote within that 
-zemindary. ~ 

The Deputy Collector tried the question 
under Section 77, and found that the plaint- 
iff had actually been i in receipt of the rents, 
The intervenor and ryots appealedy to «the 
Judge, who reversed that’ decisjo#&. The 
plaintiff appeals specially to this Court, 
and objects that the Judge had no juris- 
diction, inasmuch as’ the’ question wab one 
not involving any questi? of title, and the 


amount, of. rent only Rs. 2 and some odd. 
“| meantime, Ifuljee applied for a review of ` tha 


annas. z 
” Weare of opinion that this objection i is 


well founded, and the decision of the Judge 


musy therefore be reversed. But | aS: this 


point was not taken before theJ udge, such- 


reversal will be without costs, either i in this 
Court. or the Court below. 
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The 8th June 1866, 
e 


Present: : 


‘The Hon'ble F; B. Kemp and W: S. Seton- 
Karr, Judges. 

Review of judgmont—Appeal. = 
‘Case No. 397 of 1866 under Act X of 159, 
Special Appeal from a decision ‘passed ij iy 

‘the Judge of Purneah,, dated .the 23rd 
- November 1865, reversing a, decision 


passed by the Deputy Collector of that. 
_ District, dated the 27th July 1865. 


Laljee Mul (one of thg Defendnis) ote 
Appellant, .- oes Te 
versus - 


_ Baboo Dhumput Singh (sai Re- 
spondent. Ea a 
Baboos Kalee Kishen- Sein. and Greesh 
Chunder Ghose for Appellant. re 
Baboo Romanath Bosg for RE 


A Deputy Collector may entertain an application for, 
review of a judgment of his predecessor. 


° In a suit by A against B and Ç, A having obtained 


a decree against B only, appealed to the Judge to make 
C jointly liable with B. Meanwhile, on B's applicdtion 
for review of judgment, the decree against him was 
reversed.—HE.p that there = nothing illegal. in this 
procedure. A K 

e 

THE Judge i is clearly wrong in holding 
that the Deputy Collector, Mr. Mosely, was: 
not competent to entertain an application 
for review of the judgment of his predecessor, 
Mr. Alexander. - 

- The appeal which was pending before ‘the 
Judge was the appeal of Dhumput, the 
zemindar. He was dissatisfied because Mr, 
Deputy Collector Alexander absolvé” Mrs. 
Sheltis and made Laljee alone liable, and 
the object of his appeal was to make Mrs, 
Sheltis liable joMtly with Laljce. In the 


judgment, against him ; his application 3 was 
entertained, ‘and the resuft was that the decree 
‘against him was reversed, ° - Je 

“There is ‘nothing illegal in this procedure. - 
The case will go ‘back 3 the see will - ; 


`| the appeal on the mèrits,- 
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„The 8th June 1866., 
, Å Present ? a 

The Hon'ble F..B. Kemp and W. 8. Seton- 
a Karr, Judges. : - 


Suit to recover possession (by per- 
sons holding over after lease). 


-Case No. 348 of 1866.under Act X of 1859. 


Special Appeal from a decision passed by 


the Judge of Mymensingh, dated the 26th | 
October 1865, reversing a decision passed 


by the Deputy Collector of that District, 
dated the 17th July 1865. 


\ Uma Kishoree Dassi (one of the Defendants) 


e 


Appellant, 
, ; versus 
Huro Gobind Shaha and others (Plaintiffs) 
i j Respondents. - 


Baboos Bungshee Doss i Seal and Sreenath 
-Doss for Appellant. 


Baboo Romesh Chunder Mitter for Re- 
i spondents. 


A plaint was held.to disclose no cause of action under 
Clause 6 Section 23 Act X of 1859, because the plaintiffs 
were neither farmers nor tenants, but persons holding 
over after the expiry of their lease, and consequently 
mere trespassers, ` g 


Tue point taken by the defendants is that 
the suit, as brought by the plaintiffs, does 
not disclose a cause of action under Section 
23 Clause 6 of Act X of 1859. After 


- reference to the plaint, we think this objec- 


tion valid. The plaint merely states that 


thé plaintiffs had had successive settlements |- 


made with them by Government, the last 
of which expired in 1270. `The ouster corn- 
‘plaine@of occurred in 1271, when, by their 
own account, the plaintiff’s lease had expired, 
and when they were mere trespassers. - The 
defendants are the purchagers of the zemin- 
dary rights.from Government. The plaint, 
in our opinion, discloses no cause of action 
under-the Section qyoted, for the plaintiffs 
are, by, théir own showing, neither “ farmers” 
nor “ tenants,” bué persons. holding over 
after the. terg of a lease had expired, and 


consequently, in the eye of the law, mere 


trespassers. ` 
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Verbal reference has ‘been “imade to- the 
Regular Appeals decided by us last year on 
the 29th July and 3lst of August 1865, 


‘in the cases of the Talookdars of Pergunnah’ 


Buld& Khal, and reported in the Weekly 
Reporter ; but vg fail to see any analogy 
or resemblance between- those cases and that 
now before us. : : 

The plaintiffs, in our opinion, should at 
once have been puteout of Court ; ‘and we 
have accordingly to reverse the-decision, not 
only of the Judge who-remanded the case, 
but of the Deputy Collector who dismissed 
it simply on the point of limitation. 

The special appeal is decreed, and the 
plaintiff’s suit is dismissed with all coste. 
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- The 9th June 1866. 
Present: 


The Hon'ble L. S. Jackson, Judge. 


«Appeal (from order rejecting appli- 


cation to set aside‘ex parte judg- 
ment). 2 


| Miscellaneous Appeal from an order passed 


by bre. Deputy Collector of Bachergunge, 
- 


Chuttur Narain Roy (Defendant) Appellant, 


e ; « versus” -: 


Baboo Gopal Lal Tagore (Plaintiff) Re- 


spondent. 
Baboo Bungshee Dhur Sein for Appellant. 
.. ¢ Noone for Respondent. =, | 
An appeat lies, under Section 13 Act VI of 1862 B» C., 


from an order rejecting an application to set aside a 
judgment passed ew parte against the defendant, . . nae 


Tae appeal appears to havo been. erro- 


neously rejected. It is not an appeal against 


an order rejecting an application for review 
of judgment. It is an appeal against an 
order rejecting an application to set aside 
a judgment passed ex parte against thee de- 
fendant. Such an appeal is authorized by 
Section 13 of. the Bengal Act VI of 1862. 
The appeal must therefore be reccived. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 





The lst December 1865. 
Present: 


Lord Justice Knight Bruce, Lord Justice. 


Turner, Sir J. T. Coleridge, Sir L. Peel, 
and Sir J. W. Colvile. 


imitation (Clause 3 Section 3 Rogu- 
lation II. 1805)—Suit for Rent— 
Possession rent-free for 60 years 
before suit. 
On Appeal from the Sudder-Dewanny 
Adawlut of Calcutta. 


Chundfabullee Debia, 
“persus 
Luekhee Debia Chowdrain. 


A suit for rent is barred under Clause 3 Section 3 
Regulation IJ. 1805 against a person who has been, by 
himself or by those under whom he-claims, in peace- 

able possession without payment of rent for 60 years 
before the commencement of the suit. 

That Clause takes away from the Courts all author- 
ity to take cognizance of any suit whatever if the 
caase of action shall have arisen 60 years before the 
institution of the suit; it precludes all enquiry into 
any original defect in the title under which the posses- 
sion commenced, and makes it unavailing to show that 
the possession commended under a grant made null 
and void by Regulation XIX of 1793. 

Tars was an appeal from a decree of the 
Sudder Dewany Adawlut of Bengal, affirm- 
ing a decree of the Principal Sudder Ameen 
ofi the Civil Court of Mymensing, which last 
had reversed a decree of the Sudder Ameen 
of the last named Court in favor of the appel 
lant. ‘The respondent has not appeared, and 
this appeal has been heard ex parte. 

The original suit was brought by the 
respondent to recover arrears of rent for 
six years and nine months preceding its 
commencement, and the following may be 
taken to be the facts of the case :—The 
appellant and.those under whom she claims 
had been in peaceable and undisturbed pos- 
session of the property for more than sixty 
yearsewit is in the town Nusseerabad, and 
within and parcel of a 4 antas share of the 
zemindary ` of Pergutinnah Allapsing, of 
which the respondent, as mother and guard- 
jan of her son, a minor, is the proprietor 
in possession. The appellant élaims under 
a grant from the agcestor of the respondent, 
which purports to*have been made for the 
setting up an idol; and concludes thus— 
“ Having, set up the said idol in the said 
house, you “will enjoy the same without 
paying rént through sons and grandsons, 


age a a T a a a this purposep*l haue given you this 
bromuttur pgtiro.”” The date of his in- 
strument corresponds with 10th February 
1796 A, D. The idol has remained, and 
its worship has been gcontinued unirterrupt- 
edly from that time. The respondent’s 
plaint, which was not filed natik the 15th 
April 1857, wag preceded by no demand 
of rent nor any suit for the assessment of 
it ; but the refit sued for is stated to be “in 
accordance with the rate of rent obtaining 
in lodging-howses at this place of Nusseera- 
bad :” this rate being fixed by the Bengal 
Regulation XIX of 1798, Section 10; on 
which, indeed, the respondent’s case entirely 
depends. 

- These are all the facts, and it seems clear 
that, if the original grant has not been 
annulled by any Regulation, or if the pos- 
session has become unimpeachable by ‘reason 
of the lapse of time, either of the twelve 
years or of the sixty years prescribéd. by the 
Bengal Regulations, or if at all events it 
was under the circumstances Recessary that 
this action showd have been preceded by a 
suit for assessment of the rent, or a demand 
of rent ascertained in some way or other, 
the oziginal suit could not be maintained, 
and the two latter decrees must be reyersed. 
They were impeached for the *pellant on 
all these grounds. Their Lordslfips, how- 
ever, do not find it necessary in this case to 
give any opinion upon the fitst or third 
of these points, or upon the question whe- 
ther under the circumstances of this case the 
twelve years’ limitation prescribed by the 
Reguiations, ought to be held applicable to 
it. They have reason to believe that ques- 
tions gf some importance, and possibly of 
some difficulty, have been raised, and that 
some cases which were not cited at the Bar 
have befmedecided'in the Courts in India, 
bearing more or less directly on some at 
least of these points, and think it would 
neither be prudent nor safe for them, more 
especially in a case’ which has beeg argued on 
one side only, to give any opinion which 
might affect these questions. Moreover, it 
is obvious that to decide this case upon the 
last of the grounds,on which the appellant 
relied, might only lead to renewed litigation. 
Their Lordships, therefore, abstain from 


giving auy opinion whatever upon any of 
these points. 
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It may be assumed for the purpose of 
argument, but for that purpose only, and 
without the. expression of any opinion by 
their Lordships, that all these points ought 
to be decided in favor of the respongent ; 
but they are of opinion that the appellant 
was entitled to have the suit dismissed 
upon the ground of there Having been 
peaceable possession by her and by those 
under whom she claims for sixty years 
before the suit was commenced, and of the 
suit being therefore barred by the early 
part of the 8rd -Article of. the Bengal Re- 
gulation II of 1805. } Ree, 

The first.and second Artitles; and the 
second branch of the third Article of this 
Regulation, have reference to, the twelve 
years’ limitation which was previously in 
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force, explaining and qualifying that limi-' 


‘tation; and as their Lordships do not, as 
“‘has been already said, fest their judgment 
on this limitation, it is unnecessary to com- 
ment on. these parts of the Regulation ; 
i butg tlie, frst branch of, this third Article 
‘provides. that “nothing in. the preceding 
Clausef ‘or? in any part of the existing 
egulations, shall be held to authorize 
the cognizance of any suit whatever in 
any Court of Justice, if the cause | of 
action shall have arisen gjxty years be- 
fore the institution of the suit’; nor ghall 
any plea on the part of the plaintiff for the 
nou-prosecution of his claim of right quring 
a period of sixty years after the origin of 
his allezed ose of action, nor any ogiginal 
defect of sitle on the part of the possessor of 
the property claimed, after the lapse of such 
period, be deemed a sufficient ground for 
taking judicial’ cognizance of any, ‘suit’ $o 
preferred.” This brauch of the “Article, 
therefore, in its very comprehensive language, 





enbraces every then existing Regulation by 


which any Court in Bengal, was authorized 
to. take cognizance of any syit whatevgr ; it, 
in; effect, takes away that authorization if the 
cause of action shall have arisen sixty, years 
before the institution of the suit ; Jis* distin- 
‘guishes between the effect of the twelve years’ 
limitation and that of sixty, by precluding 
all enquiry into any original defect in the 
title under, which the possession for the 
latter period commenced; it makes it, in 
effect, in cases in which the Section applies, 
unavailing to show that the possession of the 
appellant commenced under a grant made 
null gnd void by the Regulation of 1793, 
The question then is, what is the cause 
of action in the present case, and when did 


it arise? In-terms the suit is brought to’ 
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recover rent for the last six or 
and the non-payment of that 
doubt, in one sense, 


dependent 
a distinct contract or a distinct debt, 
‘the right to recove® rent, for the last 


s i ` 

Council, > [Vol. vV. 
i} f 

F, = N 

seven years, 

rent is, no 

the cause of action, - 

The suit, indeed, may in some sense bg 


‘likened to what is of daily occurrence, the 
action to recover the later items only of’ 
a long account, which havé.become due 
within six years, although: the:Statute of 
Limitations has barred the demand’ for‘ the 
earlier items. The distinction, 


however, 
between such àù action and the present suit 
is obvious ; the items of ap account are in- 
of each other: each represents 
But 
six 
or seven Years, depends on‘a possession 
founded on a grant avoided by the Reguli- 
tion, which possession has” been one and en- 
tire in character through’ the whole sixty 
years. GR 


It is the case of the plaintiff in the Court 


below that, by-reason of the character of the 
graut and the operation of the Regulation, 
his ancestor might have, determined the 
possession in the first 
or claimed rent at the 
“in spite of length of possession, aù action 
Use and occupation could be maintained, so 
long as a plaintiff could show a good title in 


year of its existence, 
end of that year. If, 
for 


himself and a bad one in ‘the occupier, of 
what avail would any Statute of Limitation 
be ? A man might be barred in an action 
directly brought to recover the possession, 
such ag ejectment, ard yet not be barred 
when he sued from year to year, in use dnd 
occuph&tion, for a compensation for the fruits 
of the land ; because in this the occupation 
would be referable tœ the-sufferance and 
permission of the real owner, and so be a 
good consideration for an implied promise to 
pay what it was worth. But this clearly 


could not be; and so here, if no action could ` 


be maintained directly to recover the pos- 
session of the land, none can be brought éo 
recover the rent, which is the competsation 
for the occupation—that Occupation having 
been always of one and the sime “charagter ; 
in fact, rent-free, 


Their Lordships being of this . Opinion 
will therefore humbly+ advise Her Majesty 
that this suit was barred by the sixty years’ 
possession of the appellant, and those under 
whom she claims, and sherefore that the 
original judgment of the Sudder Ameen dis- 


‘missing it ought to be affirmed, and the 


two later judgments reversed, and the costs 


of all the proceedings below with those’ of 


this appeal, be paid by the respondent. 


do 
ey Sees 
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: The 8th December ke The appellant and respondent were both 
j R Present : . residents at Bareilly, 


` Lord Kingsdown, the Judge of the High 
Court óf Admiralty, Lord Justice Knight 
Bruce, Sir E. Ryan, and Sir L. Peel. 


` Practice of Privy Council (in revers- 
ing decrees of Lower Courts on 
questions of fact). . 


On Appeal from the Sudder Dewanny 
Adawlut of Agra. 


Gheyt Ram, 


versus 
Chowdhree N@wbut Ram. 


e 

A very strong case is required to justify the Privy 
Council to reverse the decision of two Courts in India, 
upon e mere question of fact as to the genuineness or 
forgery of an instrument which is the foundation 
of the action in which the appealis brought, par- 
ticularly when the Judges in the Court below had 
formed their opinions mainly on an inspection of the 
document which the Privy Council has had no oppor- 
tunity of seeing. - ` 


Tim appellant in this case has under- 
taken a task of no ordinary difficulty, since 
he asks for a reversal of the decision of two 


Courts in India, upon a mere question of, 


fact, that fact being the genuineness or forgery 
of an instrument which is the foundation of the 
action in which thé appeal is brought. 

The Judges in the Court below have 
formed their opinions mainly on an inspec- 
tion of the document, which we have had no 
opportunity of seeing. The case must be 
very strong to justify such an unusual 
exercise of authority, and the question is, 
whether the appellant has established such 
a case. M 

Radakishen, the origipal appellant, and 
whom we shall call the appellant in the 
observations we are about to make, brought 
an action against the respondent on a bond for 
16,000 rupees. The name of the respondent 
aprene in the bond, impressed by the 
stamp of ae seal. The Zillah Court, on 
examining the signature, and comparing it 
with other. impressions of the seal of the 
respomlent, acknowledged to be genuine, 
decided that the impression on the bond was 
aforgery, and dismissed the suit. The 
Sudder Court, on appeal), confirmed this 
decision, and, in effect, ordered the appellant 
to be prosecuted for forgery. He was so 
prosecuted, and was acquitted. He then 
applied for a review of the judgment against 
him in the Civil suit, which was refused, and 
he has now, appealed to Her Majesty in 
Council. 



















the former being 


apparently a banker and money lender, and 
the latter a land-owner. 
hands that pecuniary transactions had taken 
placè between these parties ; that moneys 
were advanced b?*thé appellant to the re- 
spondent, aad securities given by the re- 
spondent to the appellant. In particular, a 
mortgage by the respondent to the appellant, 
under which the letter was in possession of a 
village of the respondent, and a bond for 
4,000 rupees by the respondent to the 
appellant, are specifically mentioned, 


It is admitted on all 


But in addition to these transactions, the 


appellant alleges that there were many other 


advances made by him to the respondent 


upon bonds and notes-of-hand, in respect of 


which, in the month of August 1851, a 
large sum was due for principal and inter- 
est; that in the course of that month the 
parties came to a settlement of accounts ; 
that the appellant having consented to make 
an abatement from the amount due, the 
balance was setided at 15,000 rupees ;"and 
on the 30th of August of 1851, a bond was 
executed by the respondent to the appellant 
to secure the payment of that sum, with 
interest at one per cent. per, month, in the 
month of May then following. 

The amou% due upon the instrument 
being unpaid, the appellant on the 80th 
September 1852 filed his plaint in the 
Zillah Court of Bareilly, claiming the sum 
of 16,955 rupees for principal and intgreston 
the afleged bond. = 

On the 2nd October 1852, the. defendant 
undertook to file a defence to the suit within 
tyo weeks. : 

This, however, he neglected to do; and 
on the 2nd December 1852, an order was 
made .by the Court that the plaintiff should 
proceed to prove his case ex parte. 

He accordingly, on the 8rd December 
1852, «obtained san order to summon his 
witnesses, and brought into Court the bond 
in que$tion, which was ordered by the 
Judges òr that day to be kept with the mist 
or record of the preceedings. 

The production of this bond, and its 
deposit in Court at this early stage of the 
proceedings, when it was open,to the in- 
spection of the respondent and his agents, 
appear to be of great importance in this 
case. 

The bond purported to have been given 
after a settlement of accounts, to be stamped 
with the seal of the respondent, and to be 
witnessed by Doorgapershad, the mootsud- 
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With are the want of registration, he 
states that he was in the habit gf advan- 
cing thousands of rupees to the defendant 
upon unregistered documents. * 

The rejoinder of the defendant was filed 
on the 23rd March 1853, in which, amongst 
other things, he alleges that, if the former 
documents had ever any existence and were 
cancelled, they ought to have been given 
up to him, the defendant, on the execution 
of the bond, and that “when the former 
documents are produced, the imposture of 
the claim will be fully expoged.” 

In this state of the record the parties 
went into evidence. 

The evidence of fhe plaintiff in the suit 
may be conveniently considered under three 
heads :— 

1st. The transactions léading up to the 
bond: -* 

2nd, The execution of the bond ; and 

8rd. The subsequent recognition of it 
by the defendant. 

The Clerk of the plaintiff, named Laljee- 
mul, gives the following account under the 
Jirst head: 


dee or man of business of the respondent, 
who is also described as the writer of it, 
and it was dated only thirteen months before 
the suit was instituted. The respondent 
was resident on the spot where the bond 
was executed, and where the suit yas 
brought, and both he and”his agent must 
have known with absolute certaiaty whether 
the one had written and the other had 
sealed such an instrument, or whether the 
document was a mere forgery. 

The respondent had notice of this claim 
on the 2nd of October 1852. It is difficult 
to suppose that, if he had ‘never executed 
any such instrument, he should.not,instantly 
have protested against the forgery; but he 
took no step whatever to defend the sui on 
this ground, or on any other, till the case 
was ordered to proceed ex parte. He then, 
on the 9th of December 1852, applied to be 
admitted to defend the suit, not on the 
ground that the bond was a forgery, but on 
the allegation “that he has several objec- 
tions: to the plaintiffs claim, which involves 
a considerable sum of momy.” 

He was let in to defend ; and, on the 6th of 
January 1853, he putin his answer. 

In this answer he states that the plaint- 
iff’s claim is bused on a fictitious bond, and 
he assigns various reasons to show that the 
fact of his having given sich a bond is 
improbable, but he nowhere distinctly says, 
“ I never executed any such bond. The 
seal is not my seal; it differs frone the 
genuine impression of my seal : the writing 
is not the writing of my agent.” Anibngst 
other circumstances of improbability on 
which he insists against the plaintiff, he 
urges that it is very unlikely that the exagt 
balance of accounts should result in a sam 
of 15,000 rupees, without any fractional 
sum, and that a bond for so large a sam 
should not have. been registered, more 
especially as the bond for 4,000 rupees was 
registered. ; 

On the 12th February 1853, the appel- 
lant filed his replication. With reference 
to the two objections referred to,*he states 
that, as to the amount of the bond, the 
sum really found due on the settlement of 
accounts, for principal gnd interest, was 
rupees 17,889-1-3 ; but thatthe appellant, on 
the importunate entreaties of the respondent, 
consented to give up the surplus beyond 15,000 
rupees, and to take a bond for that amount ; 
and he says that the accounts and docu- 
ments, showing the exact balance which 
were cancelled on the execution of the bond, 
still exist to remove the defendant’s objection, 
















e “The facts are these: there were mutual 
dealings betwixt Chowdhree Nowbut Ram and 
Lalla Radhakishen. Radhakishen demanded 
payment from Chowdhree Nqwbut Ram. Chow- 
dhree Nowbut Ram sent to Radhakishen 
his mootsuddee (Persian scribe) Doorgaper- 
shad to compile accounts, and find the balance 
due by him. Doorgapershad Mootsuddee then 
came to Radhakishen and computed accounts, on 
which a balance of rupees 17, 389-1-3 appeared 
against Nowbut Ram. Doorgapershad returned fo 
Nowbut Ram with thelist of accounts, leaving one’ 
copy of it with Radhakishen, and telling him to 
have the accounts examingd, and that he would 
himself do the same Radhakishen then gave 
me the list of accounts and told me to go to the 
firm of Lalla Muthar Doss, and to have the - 
accounts examized by Lalla Doorgapershad, 
his agent. I accordingly went to Deorgaperzhad, 
agent, with the accounts, and showed it to him, 
and zold him to see if there was any discrepancy 
in it, Doorgapershad and Kishen Chund, the 
principal agent of the firm, looked at the account 
and said there was no discrepangy init. I 
brought the account back to Lalla Radhabiehen, 
and zold him it was correct., On the same day 
Doorgapershad Mootsuddee, accompanied by 
Sheonarain, the brother-in-law (sister's husband) 
of. Chowdhree Novbut Ram, came again to 
Lalla Radhakishen, and said that Chowdhree 
Nowbut Ram had seen the account and under- 
stood it, but he desired that some reduction 
shovld be made in the int&rest. On this Lalla 
Radhakishen said, ‘Pay me my money, and I shall 
make any reduction you will propose in the 
interest.’ On this Sheonarain and Doorgapershad 
Mootsuddee said, ‘The money is ready, and we 
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promise to pay in the month of te Radha- | from the appellant; and that very often 


kishen then asked what reduction heshould make ; 
aud Doorg#pershad Mootsuddee, aad Sheonarain 
the brother-in-Jaw of Nowbut Ran, said, ‘You 
may have a bond for 15,000, rupees and 
relinquish the balance in our favor.’ Radha- 
kishen agreed, and said, ‘ Very well, pay 15, 000 
rupees in Jyet.’ Then they returned to the 
‘Chowdhree and must have told him everything.” 


He then says, on cross-examination, that 
of the balance, actually due, 10,200 and 
odd rupees were for principal, and the 
remainder for interest: that interest was 
. charged at l'per ent. per month, and that 
there were six bonds and notes of hand. 

This witness refers tog an examination of 
these account by the gomashta or head 
clerk, at Bareilly, of the firm of Muthra 
Doss, one of the» largest banking firms in 
India. 

This gentleman appears to be above all 
suspicion ; he is examined on behalf of the 
plaintiff, and he entirely confirms the 
account of Laljeemal. He says : 


“It is something less than two years when 
Laljeemull, Mootsuddee of Lalla Radhakishen, 
‘brought me Chowdhree Nowbut Ram’s account, 
in order to have the computation of interest 
examined by me, and I and Kishen Chund 
accordingly examined it; subsequently, eight or 
ten days after, I heard that Lalla Radhakishen 
had relinquished 2,000 and odd rupees, and that 
he caused Chowdhree Nowbut Ram to execute 
a bond for 15,000 rupees.” 


He then says there were many previous 
dealings between the appellant and respond- 
ent ; that whenever the Chowdhree wanted 
‘money, no one but the appellant supplied 
him with it; that dealings had been 
carried on from the time of Chowdhree 
Bussunt Ram, who was the father of the 
respondent. 

The statement of these witnesses, as to 

_ the settlement which took place, and the 
abatement which was made by the appellant, 
is Confirmed by the evidence of Ramsookuh 
and of Golam Hossein, who concur with 
Laljeemul ine representing that Sheonarain, 
the brother-in-law of the respondent, was 
one of the persons at whose instance the 
abatement was made. : 

That extensive . dealings took place 
between the appellant and respondent, is 
further proved by the evidence of Seetaram, 
a tehseeldar, or who had filled that office, 
which we understood 1s one of respectability, 
who says that “dealings existed from the 
time of respongent’s father, and that, when- 
ever they wanted money, they borrowed it: 


money was drawn or notes of hand without 
the execution of a bond,” 

In addition to this evidence the appellant 
produced the bonds and notes upon which 
the blance was alleged to have been found 
due, and the account said to have been made 
out, showing the balance, 

The respondent had alleged that, when 
these documents were produced, the impos- 
ture, as he calls it, weuld appear. They are 
produced, and no attempt whatever is made 
to discredit them. 

It is difficult to imagine proof more dis- 
tinct and positive upon the first point—the 
transactions which led up to the bond. 
But the appellant’s evidence distinctly 
names two * persons, connections of the. 
respondent—one his agent, the other his 
brother-in-law—by whose intervention this 
arrangement is alleged to have been made, 
The respondent does not examine either of 
these witnesses, or offer in any, other 
manner whatever to contradict the testimony 
of the appellant’s Witnesses, 5 

That the balance was ascertained—that 
the abatement was made—that there was an 
agreement to give a bond for 15,000 rupees— 
are facts which must be considered as con- 
clusively established. 

Secondly, as to the execution of the bond. 
Laljee mul, after the passage which we have 
read from his evidence, proceeds thus :— 


“Again the next day, four ghurries after 
sunrise two ghurries and a half mie one hour), 
Doorgapershad Mootsuddee came toe Radha- 
kishen, and said, ‘ Send your witnesses that the 
bond may be recorded.’ Lalla Radhakishen then 
sentgmyself (Laljeemul), Choteyloll, Ramsookh, 
Sheikh Ameeroollah, and Gholam Hossein, with 
Doorgapershad, and told us, ‘if the Chowdhree 
should record a bond, and acknowledge it before 
you, you should witness it. Al five of us 
accordingly went inthe dewankhanah (a hall for 
receiving visitors) of Chowdhree Nowbut Ram, 
accomparfied by Doorgapershad. The Chow- 
dhree was seated there. Doorgapershad told 
him that’Lalla Radhakishen had sent us to 
witness thé bend. The Chowdhree told Doorga- 
pershad to bring out paper and to record the 
bond. On this, Doorgapershad brought out 
paper, and engrossed a bond thereon. He gave 
the bond to the Chowdhree, who saw, it; and 
having sent for his box, impressed it “with hig 
seal, and told us to witness it. Doorgapershad 
Mootsuddee (the writer), and Ramsookh, 
Choteyloll, myself, Sheikh Ameeroollah, and 
Gholam Hosein, accordingly witnessed the bond. 
The bond was recorded in our presence?” e 


_His account is confirmed by Choteylall, a 
friend of the respondent, another attesting 
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witness; by Ramsookh, also an attesting because, in sik years’ time, interest-on the sum 


witnes (though his name is written by 
Doorgapershad, the agent of the respondent, 
as Ram Sing);and by Gholam Hossein, 
who was present, and saw the transaction, 
though there appears to ba some erroras to 
his being an attesting witness—at least, his 
name is not found in the instrument as print- 
ed in the appendix. 

These witnesses are cross-examined, but 
their evidence is not 4n the least shaken, 
and, if it be believed, it proved most dis- 
tinctly that the instrument in question was 
written by Doorgapershad,; the agent of the 
respondent, who also attested jt, and that the 
respondent deliberately stamped his seal 
upon it, in order to give it effect. 

But what makes his evidence conclusive 
is this: that the respondent having the 
means of disproving the story if untrue, 
by producing his.own agent to say that he 
did not write, and did not witness the bond, 
dpes not venture to call him, or any other 
witness, to the point. He examines thir- 
teen witnesses upon matters totally irrelevant 
to the real issue, and does not examine one 
who tends even to throw a doubt upon one 
single material fact of the appellant’s cases 

But the matter does not end here. So 
far from denying this bond, the respondent, 
after its execution, endeavoured to obtain 
time for payment of it, which brings us to 
the third head of evidence—the recognition. 
Doorgapershad Mootsuddee is askede “Did 
any one, eyer coming before you, make any 
acknowledgment ?” He answers:—* 


“Tn the last month of Kartick, I went to Chow- 
dhree Nowbut Ram, to write a note on account 
of Lalla Kalka Doss, resident of Peelhfbeet, 
who had mortgaged the village of Rooppoor. 
Chowdhree Nowbut Ram told me to give Lalla 
Radhakishen 4,000 rupees, for which the latter 
had brought an action; further saying, ‘ There is 
another suit for 15,000 rupees. You may give 
4,000 rupees, and Lalla “Radhakishes will take 
something less in the amount of costs; you 
should have this matter settled, and*the suit for 
15,000 rupees you may have adjusted fterwards.’ 
I said that the matter, as it then stood, would 
cause disrepute, and that it should, therefore, be 
settled. Again, Chowdhree Nowbut Ram said, 
‘You should have the matter settled.’ I said, 
‘Tell nie what to say, that I may go to him and 
settle accordingly.’ Chowdhree Nowbut Ram 
replied, ‘that he would be able to pay the money 
in five years, and that ifhe were made to pay in 
a lump it would ruin him. [I said, ‘Your and 
Jalla Radhakishen’s affairs are founded on 
mutual friendship. Heislike your patron, and 
will not ruin you; but he will not agree to the 
promise of payment in such length of time, 


of 15,000 rupees will accrue to nearly 15,000 
rupees. Such promise of paymert, without 
interest, he will notùgree to.” Again the Chow- 
dhree said, ‘You may give 4,000 rupees on 
account of the suit for that sum. I shall send’ 
Sheonarain, and, as you also will be there, you 
may have the matter settled; and, if he will not 
come to terms, I will defend the suits.’ After 
this I came and told Lalla Radhakishen what 
the Chowdhree had said; and also that, as the 
transaction was like a family affair, he should! 
settle it amicably ; adding, ‘It is difficult for him 
(the Chowdhree) to pay 15,000 rupees at once. 
t is advisable to agree to igstalment payment.’ 
Radhakishen said, ‘I have no objection: but how 
can I agree to receive instalments without any 
one’s coming to propose it? Have instalments. 
ever been agreed to without interest ? ” 


This attempt of the respondent to obtain 
time for payment of the, bond is further 
proved by Seetaram, the witness already 
mentioned, who, speaking of Sheodut Ram, 
Jumadar, whom he describesas the Dewan 
of the respondent, and sole manager and: 
agent of his household, says :— 


“Sheodut Ram Jumadar told me that ‘ Lalla 
Radhakishen had brought an action for 15,000 
rupees against the Chowdhree; yoy should persuade: 
the latter to fix an instalment of 3,000 rupees_per 
annum for five years without interest. You 
visit Lalla Radhakishen frequently, and should, 
therefore, have this matter settled” I and the 
Jumadar accordingly went to Radhakishen and 
introduced a negotiation relative to the payment 
by instalments. Lalla Radhakishen said, ‘ I 
will not agree to receive instalments for five: 
years without interest.’ ”” 


There was, therefore, clear, positive, con- 
sistent, uncontradicted testimony of the 
agreement to giye the bond, of its actual 
execution, and of its subsequent recognition ; 
and, in the teeth of all this testimony, upon 
what grounds have the Courts below held 
it to be a forgery ? 

They compared the impression made by 
the seal on this instrument, with ®the 
impression made upon other instruments by 
what is admitted to have begn a genuine 
seal of the respondent, and they say that, 
upon @ very minute inspection and measure- 
ment by a pair of compasses, the letters, or 
some of the letjers, of the defendant’s name 
appear on the bond to differ something in 
their size from the signatures admitted to be 
genuine. Whether this may have arisen. 
from the mode in ‘hich the stamp was 
affixed on the different instrument, or from 
the greater or less quantity, or the greater 
or less fluidity, of the ink used on such 
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occasions, it is immaterial to qnfuire. The 
question is, is it or not prove, beyond all 
shadow of doubt, that the respondent did 
affix some seal to this instrument for the 
purpose of giving it effect? The evidence 
on this pointis quite irresistible. 

It is not till the case is on hearing that 
this objection is made. It never occurred 
to: the respondent or his agents to set up 
such a defence when the bond was deposited 
in December 1852, nor, ‘as far as appears, 
till July or August 1853. The bond had 
been lying in the interval in the officé of 
the Court ; it is “to be collected from the 
Circular Order referred to in the argument, 
that it is not difficultgand not unusual for 
parties to procure access to, ang ‘to tamper 
with documents so placed, and we cannot 
have the least dowbt that such discrepancy 
as exists betweenethis seal and the others 
produced, if they were the impressions of 
the same stamp, and ifthe difference is not 
to be accounted for by the accidental cir- 
cumstances to which we have adverted, has 
been occasioned by the fraudulent acts of 
the respondent’s agents while the bond was 
in the custody of the Court. 

When the direct evidence in favor of the 
instrument is so overwhelming, it is needless 
to resort to confirmatory proof ; it may, 
however, be observed that it is shown that 
the stamp on the instrument had been sold, 
shortly before the date of the bond, to an 
„agent of the respondent for his use ; and if 
the bond had been a forgery, it is utterly 
inconceivable that of all persons in the 
world the name of the respondent’s, own 
confidential agent should have been selected 
for forgery, as the wiiter of it and one of 
the attesting witnessés. 

Every circumstance of suspicion which 
could be alleged against the appellant’s claim 
was brought forward, and urged with great 
force and ability by Mr. Forsyth, but there 
really is none of any value. 

“The only opservations which at first had 
some weight with their Lordships were 
three—/irst, that, the bond was nòt register- 
ed ; segondly, that the cancelled documents 
were not delivered up; and thirdly, that it 
was strange that a suit should have been 
instituted (as it was) upon the later bond 
for 4,000 rupees, instead of the two being 
united in one suit, or that which was first 
executed (the bond for 15,000 rupees) being 
first putin suit. ° 

Buf as to the first point, we are informed 
by Sir L. Peel that in India two-thirds of the 
bonds which’ are payable at short dates, 
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as this was, are not registered; as to tho 
second, that a plaintiff is required to prove the 
consideration for his bond, and that the 
documents relating to it were, therefore, 
properly left in the possession of the appel- 
lantg and as to the ¢hird, supposing the two 
bonds could by the practice be included in 
one suit, wa think that the delay in bringing 
the second suit is sufficiently accounted for 
by the negotiations which were carried on for 
payment of the amount of the boud by 
instalments. 

Upon the whole, we can entertain no doubt 
that there has been in this case an entire 
miscarringe of justice in the Courts below ; 
and we cannot but express our deep regrot 
that the appellant should not only have had 
his suit dismissed, but heen subjected to 
the indignity, vexation, and expense of a 
Criminal prosecution if a case where the 
claim is established by testimony less liable 
to suspicion than we ever remember to have 
seen brought forward on an appeal from India 
in a case of disputed fact. a es 

We must do to shis gentleman, or to his 
representatives, such justice as is in our 
power, by advising Her Majesty to reverse the 
decision complained of, to establish the 
plaintiff's demand in the suit, and to order 


| payment of the amount of the"bond with the 


interest due upwn it by the respondent, toge- 
ther with the costs both in the Zillah and in 
the Sudder Dewanny Courts, and the costs of 
this appeal. í 


6 — e j 


e 
The 9th December 1862. 
4 Present: 


Lord Kingsdown, Sir E. Ryan, Sir J. T. 
Coleridge, Sir L. Peel, and Sir J. W. 
Colvile. X 

Sale of Estate in execution of decree— 
Regulation HX. 1795—Onus pro-s 
pandi (Title to land in old pur- 
chager. ) 

On appedl from the Sudder Dewanny 

Adawlut at Agra. 

Rajah Mohesh Narain Sing, 

“versus ae 
Kishramund Misser aud Rughobur Dyal 

Sing. 

Ir is contrary to general pr'nciples and a senseless 
addition to all the vexattons of delay in the course 
of procedure to held that when, for any Yrerson, 


satisfactory or not, the execution of a final decres 
ina suit fails or is set aside, and the proccediuys 
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as regards that execution are taken off the file, the 
whole swt is discontinued thereby, and the further 
proceedings for the same purpose are to be consi- 
dered as taken in a new suit. ` 
+» The sale of an estate in execution of a decree un- 
der Regulation XX. 1795 is not impeachable on the 
ground that the Court, in ordering the sale, gealt 
directly with the Collector of the Zillah instekd of 
with the Board of Revenue ; the principal object 
of that Regulation having been the gecurity ot the 
public revenue. Nor was the Collector precluded 
from accepting a lower bond fide bid and rejecting 
higher bidders who conld not satisfy him that they 
were real bidders, particulfly in a case where, on 
several previous occasions, sales were attempted 
and rendered abortive by the highest bidders having 
turned out unable or unwilling to complete them. 
. It would be monstrous to make the title toland 
ina purchaser depend, years after jf hgs accrued 
and possession has been enjoyed under it, on his 
proving the same affirmatively. . 
Tuts is an appeal froma degree of the 
Sudder Dewanny Adawlut at Agra, which, 
reversed a decree- of the Civil Court of 
Zillah Jounpore, in favor of the appellant. 
The suits in which these decrees were made 
respectively on the 23rd February 1855 
and the 10th May 1856 were brought by 
the appellant to recover back possession of 
an estate, called the Talooka Bazar Rajah, 
Pergunnah Gudwarra, which had been the 
property of his father, Rajah Surnam Sing, 
and which had been sold in execution of a 
decree obtained by one Petumbar Mookerjee 
in May 1830 in a suit first ingtituted by him 
in 1822 for the recovery of a debt. One 
Barwise, in 1837, had become, by purchase, 
the holder of this decree ; and the respond- 
ents claimed by purchase for a valuable 
consideratior and through mesne cénvey- 
ances, fiom his representatives, who had 
been purchasers at the sale held in execu- 
tion of the decree. The claim in the present 
suit was rested not upon any suppodd 
miscarriage in the determination of the 
original suit, nor any defect in the title of 
Barwise to the benefit of the decree, but on 
certain alleged informalities and defects in 
the course of executing that decree, and the 
sale under it. 
In order to understand the questitns now 
‘raised, a short statement of the *Mmaterial 
facts will be necessary. 
It will be observed that the litigation 
commenced in 1822, and that the decree in 
favor of the original plaintiff wus obtained 
- In 1830 ; seven years were then passed in 
» fruitless attempts by him to carry it into 


effect; his hopes or his means becoming. 


‘exhausted, he was induged, for a valuable 
- con#ideration, to make,over this decree to 
' an Englishman of the name of Barwise, who, 
- being in the service of the Government,- it 
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was suppost@ probably by both parties, 
might be morg successful in defeating the 
various devises by which its execition had 
been up to that time prevented. . It is imma- 
terial to the decision of this case whether he 
purchased on too favorable terms, or- 
succeeded in obtaining too great advantages. 
It may have been so—on that we pronounce 
uo opinion. It was not, however, until the 
6th June 1845, and after be had been 
murdered, as‘alleged, by the appellant, that 
his representatives obtained the order from 
the Zillah Court of Jounpore, on which the . 
sale actually took place, *the validity of 
which is questioned in the present appeal. 

We propose now tg examine the objections 
to this sale, adverting only, as we proceed, -to 
the previous circumstances, so far as may be 
necessary for the understanding and dispos- 
ing of these objections. ‘Fhe order for this. 
sale will be found in page 26 of the joint 
Appendix, No. IV, and is as follows, dated 
June 6, 1845 :— 

“This case was brought up this day. It 
was found from tLe Report of the Moonshee. 
of Execution of Decrees, that 48,522 rupees, 
O annas 1 pice, the total estimated value of 

ethe claim, composed of 46,856 rupees 14 
annas entered in the Report of the 22nd 
November 1844, and 1,664 rupees 11 annas 
on account of present interest up to the 
22nd May 1845, and 8 annas for costs, is 
quite correct. As it appears from the, 
accounts to be right and proper that Talooka 
Bazar Rajah, embracing sixty-three original 
and dependent villages, be sold to realize the 
amount above specified, it is therefore 
ordered that a copy of this proceeding be 
sent to the Collector of this Zillah, to 
apprize him of the above-mentioned facts, 
in order that the said Collector, ‘after the 
issue of the second notification, may put up; 
to sale the aforesaid estate, the property of 
the defendant the debtor, for the sum 
claimed as above, and afterwards inform this 
Court of the result.” E ° 

It will be observed that this order dealt 
directly with the Collector of the Zillah, and 
is silent as to the Board of Revenue,This, 
itis said, is in breach of the Regulations 
on this matter, then in force, of 1795, 
Regulation XX, which directs that, when any 

Court of Civil Judicature shall have occa- 
sion to sell ‘lands in satisfaction of a decree, 
it shall transmit a copy thereof to the 
Board of Revenue, whch is, with all prac- 
ticable dispatch, to cause lands to be di8posed 
of at the Presidency, or in the district in 
which the lands are situated, ùs they may. 
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deem most advantageous to tp” proprintr. 
The objection founded on the apparent 
non-compfiance with thjs Regulation was 
tuken, both iù the Zillah and Sudder Courts, 
in this action, and overruled by both—and, 
their Lordships think, quite properly. It 
appears that, when a former order for sale 
had been made by tho same Court in 1848, 
this Regulation had been fully complied 
with ; that the Commissioner had authoriz- 
ed the sale of the whole talooka; that as 
many as four sales had taken place, ineffec- 
tual and nominal only, because the best bid- 
ders on each occasion were men of straw, 
who had, no doubt, been put forward for the 
very purpose of rendering the decree abortive. 
It is said that the order, directing these former 
sales, must be considered as having been 
made in a different suit from that in which 
the order now in’ qrestion was made, for that 
the proceedings had been taken off the file, 
and the lands to be sold and the sums to be 
recovered were different in the two orders. 
There is no foundation for either of these 
assertions. It would be contrary to general 
principles, and a senseless addition to all the 
vexations of delay in the course of proce- 


dure, to hold that, when, for any reason,.| 


satisfactory or not, the execution of a final 
decree in a suit fails, or is set aside, and the 
proceedings as reghrds that execution are 
taken off the file, the whole suit is discon- 
tinued thereby, and the further proceedings 
for the same purpose are to be considered 
as taken in a new suit. Nor is if true, in 
any material sense, that either the proper- 
ties to be sold, or the sums to be recavered, 
were different; in both the same whole 
talooka, rendering tg the Government the 
same jumma, was directed to be sold, and 
for the same pfincipal sum ; but the number 
of villages comprised in it, owing to some 
inaccuracy, was differently stated, and the 
total sum was increased in the later order 
by adding the interest which had accrued, 
dhe in the iuéerval between the two, with 
a few annas for the costs. The principal 
object of the Regulation in question was the 
security of the public revenue, as appears 
not merely from its own preamble, but by 
the modifications which were made in it by 
Regulation 7 of 1825, tit, ii.; and this ob- 
ject had been fully answered by, the commu- 
” nication to the Commissioner in 1843, and 
the proceedings which were taken by him 
upon it. If this,” therefore, had been a 
question raised between the original parties 
to the suit, and if the objection had been 
made promptly after the sale had taken place, 





their Lordships would still have been of 
opinion that it had received its proper an- 
swer in the Courts below; but it must never 


be forgotten that they are now called upon 


to give effect to it as against a purchaser 
for œ valuable consideration, and, 80 far as 
appears, entirely* without notice, in a suit 
commenced,in July 1854, the disputed sale 
having taken place in July 1845. What 
safety could there be, except by the Statute 
of Limitations, for any man’s title, where a 


judicial sale had taken place, if he were 


bound to satisfy himself of the decree-hold- 
er’s compliance’ with every one of the many 


formalities prescribed by law for the conduct 


of it. This is a remark which their Lord- 


ships must bear. in mind in considering the 
objection to avhich they now pass. 


The next objection to be noticed is the 


alleged want of due notification of the time 


and place of sale. At the time when this 


sale was to take place, this matter was regu- 
lated by Regulation XX Section 12 of 1795, 
which requires notices to be affixed one 
month before the day of sale in the Court 
room of the Dewanny or Zillah, the Collectot’s 


Office, in the principal town or village, and in 


the Office of the Secretary of the Revenue. 
Now if itbe taken that the burden of proof 


in respect of these notices can be properly 
cast on the mespondent, it certainly does 
not appear to their Lordships that, in respect 
of all of them, it is clearly made out that 
theyewere duly given; but they are of 
opinion that it cannot be so cast, cpnsider- 
ing fiow he claims, at wh distance of 
time the objection is made, anf the ex- 
treme difficulty, if not impossibility, of 
satisfactorily proving a fact of this nature 
uhder such circumstances as are betore them. 
To this country it is in many cases required 
by statute that notices should be affixed on 
the walls or doors of Courts, or in other 
specified places, and for certain specified 
timesein order to give jurisdiction to Ma- 
gistrates to do certain acts which are speedi- 
ly to-*follow. In such cases there is no 
injusticS in calling upon the party who 
moves the Magistrates to exercise their 
statutory jurisdiction, to prove that these 
requirements have been complied with. 
But it would be monstrous te make the 
title to land in a purchaser depend, years 
after it has accrued, and possession as 
been enjoyed under it, on his proving 
the same affirmatively. In the nature of 
the thing all traces of the evidence may be 
expected, as to some: of the particulars, to 


parish in a short time ; in others, where the 
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document ought in strictness to be filed, | the amount fof which the estate was sold. 
it is but too common for the officer whose | Certainly the þayment of the deposit could 
duty it would be to file it to be neglectful. not be required before the acceptance of the 
Their Lordships are of opinion, therefore, | bidding, and the knocking dqwn of the 
that the onus lay: upon the appellant, and | estate ; but the Collector was bound, in 
that he has not discharged himself of it. their Lordships’ opinion, to satisfy himself 
It was said in regard of another objection, | reasonably that these persons were, what 
and might be said in regard of this, that at} they professed to be, real bidders, and that 
-the time in question he was in prison on | the course which he took for that purpose 
the charge of murder ;. and that was so :| was perfectly justifinble ; and so it was. 
but it is clear that he at least knew of the| held in the Court below—their Lordships 
time fixed for the sale, and was able to/ think quite correctly’: they see not the least 
apply to the Court, because he presented a | reason for believing that it was calculated 
petition on the 14th July. 1845, to the | to deter persons really wishtng to’ buy from 
Zillah Court, for its postponement for two offering their biddings, or in any way to. 
months, which was heard and*‘rejected by | damp the sale. Jj might be unusual ; 
the Sudder Ameen of that Court. . but the ciraumstances were unusual’; as 
-The remaining objection is to the manner | practices had been suffered before in this 
in which the sale’ was conducted.- It will} case, which had made the sales under the 
be remembered that on several preceding | order of the Court mere mpckeries, available 
occasions, when sales were attempted, the | only for the purpose of defeating the course 
highest bidders had turned out to be una-| of justice, the Collector, forewarned, was 
‚ble or unwilling to complete: them, and so/bound to take care that this sale should 
they ‘had been rendered illusory ; the Col-|be a reality ; which it could not ba, 
lector, therefore, had bean very properly, unless care was taken to distinguish 
cautioned to satisfy himself of the trust-| between real and sham biddings. The re- 
worthiness of a bidder, before he concluded | sult shows that his conclusions were cor- 
the sale in his ‘favor, On the present occa-. rect: if there were such persons as Ramdas 
sion, after the representatives of Mr. Bar-|or Sheo Loll, or if either of them had, 
wise had bid.a*sum of 48,000 rupees, being | however, irregularly deputed Hunnooman 
a little below the amount of ipe decree, one | Pershad or Shunker Loll. to bid for them, 
Hunnooman Pershad bid 49,000. .The Col- | we may be quite certain that cldime would 
lector askéd if he was prepared: with the | have been made on their behalf by way of 
deposit money ; he-was not. - He was asked | petition to the Court. It is said that thé 
who and. what he was-: he said he was a | estate was sold for less than its value. It 
servant, and «was bidding for Ramdgs of | may have been ; it was certainly sold, some’ 
Sultanpore. He was asked whether he held | time afterwards, at a great advance by the 
a mooktarnama from Ramdas, and he said | purchasers: but considering the character 
he did not. On this he was rejected as a/ of the previous attempts to sell, and all the 
bidder. Thereupon one Shunker Loll btd | previous circumstance! of the | litigation, 
50,000 rupees, and he was questioned as | this is not to be wondered at. As a fact 
Hunnooman Pershad had been. .It does not | in itself, it is immaterial to the, decision of 
appear. whether he answered that he was | the case: it is enough that the, sale was a 
prepared with the deposit or not, but he | real one, conducted justly and regularly. 
‘stated that he was bidding for ong Sheo! Their Lordships, in, 2 judgment neces- 
Lall, a banker of Dostpoor. Like the former sarily so long, have thought it right to tale 
bidder he had no mooktarnama. ThoCollec- | no notice of several matters, important in 
‘tor rejected both their biddings, pw there | themselves, but not affecting theiy decision ; 
being: no other bidder, knocked the estate they have now disposed of the various 
down to the representatives of Barwise for points relevant to that decision, and which 
48,000 rupees. x . | were urged by the learned Counsel for the 
Both Narain Sing and these two persons, | appellant with thejr usual zeal and ability ; 
but not either Ramdas. or: Sheo Lall; peti- |-but they cannot pass from this case without 
tioned the Court against this proceeding: of | ‘the expression of theirsurprise and deepregret 
the Colléctor. It-was urged that-a produc-|ithat such a case should have been possible 
tion ofthe deposit ought not to have been | under the system of juriSprudence prevailing 
insisted on before the estate had been knock-|.in any country under the British dominion. 
ed down; and that the effect of the. proceed- |. - i pudet hæc opprobyja nobis, 
“ing was ‘to -deter bidders, and so diminish,.-. “ Et dici potuisse et non potuisse refelli, ” 
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The subject-matter of the Kriginal suit 


a debt, it shoud seem undisputed, or at 
least as to which, in substance, no serious 
-dispute was possible; where the plaintiff’s 
difficulty had not been to establish his right 
to the judgment of the Court in which he 
sued, but to make that judgment available 
when obtained, though the funds were ample 
for the purpose. By fraud and chicanery 
by every possible abuse, of the forms and 
procedure of law, by force and violence, 
even, it is to be greatly feared, to the shed- 
ding of blood, justice was evaded and defied 
for fifteen years, from 1830, when the 
decree was prontunced to 1845, when 
the final sale took place. 
plaintiff, wearied out with the longdelay 
and expense, fain to sell the benefit of his 
decrees ; the unhappy man who had been 
substituted for him losing his life, while 
vainly striving to realize its fruits. And 
now, in 1862, their Lordships have been 
called on to dispose. of a suit, in which it 
is sought to invalidate that whole proceed- 
ing as against a purchaser for value, the 
second in succession from the execution 
creditor, against whom, or the party from 
whom he immediately purchased, no raud, 
no collusion, no knowledge of the supposed 
defects in the title ig alleged. They have 
had to deal with a record of nearly three 
hundred pages in folio, setting out more 
than three hundred documents and deposi- 
tions. Their Lordships do not intend has- 
tify to cast censure on any individuals ; the 
materials are not before them for that pur- 
pose, Rot is’ it within their province to do 
s0 : but itis useful to point out-that a sys- 
tem under which all this is possible loudly 
called for amendment, an@, administered as 
it here has heen, defeated-the ‘very object 
for which it was instituted. 

Titey will humbly recommend to Her 
Majesty that this appeal ought to be dis- 
missed with costs. 


The original 
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The 15th December 1865. 





Present: 


Lord Chelmsford, Sir J. W. Colville, Sir 
E? V. Williams, and Sir L. Peel. 


Presumptton of Hindoo Law—Separ- 
ate acquisitions of provcerty by a 
Member of a Jojnt Family. 


On Appeal from the Sudder Dewanny 
Adawlut in Calcutta. 


Prankishen Paul Chowdhry, 
versus 


Mothoora Mohun Paul Chowdhry. 


The presumption of Hindoo Law is that property not 
shown to e separate is joint. Where an elder brother 
is long in the management of the joint estate and in the 
receipt of the collections from it, and is accountable for 
them to his younger brother, if the monies employed in 
the purchase of certain talooks formed part of those 
drawn from the joint esgate, the younger brother, on a 
re-union, is entitled upon the general principles of 
Hindoo Law, and independently of the express provisions 
of any deed of agreement executed between the parties, 
to share in them as acquisitions made by the use 
of the joint funds. 


Tarr Lordships are of opinion that no 
ground has bech shown for disturbing either 
of the decisions below, and, therefore, they 
do not think it necessary to call upon the 
respofdent's Counsel. i 


The case turns almost entérely upon th® 
construction to be given to the deed of 
Ongshobodhareet at page 10 of the record. 
That deed not only defines the rights and 
olfligations of the parties, but it contains a 
narrative of the facts of the case upon 
which,we can rely, as itis a statement in 
which both parties joined, at a time when 
there was apparently no difference between 
them. | š 


It appears, then, from that deed, that this 
was a jgint Hindoo family, consisting of the 
appellant e and the respondent, and a 
younger brother of the half-blood, who was 
a minor, and is since deceased. They 
were in all respects a joint and undivided 
family. In the year 1254, there were dis- 
putes between the adult brothers, and they 
separated, but there was no regular parti- 
tion of the estate. The effect of the 
separation was thatthe lands remained un- 
divided, but each brother, being no enger 
amember of a joint Hindoo family, took 
his share of the rents. 
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It appears from other parts of the record, 
and although it is not very distinctly stated 
in the deed, it would almost follow from the 
nature of the case that the younger brother 
had then a large claim against the elder 
brother, who had been the, manager of the 
estate, in respect of the rent and profits 
received previous to the partitiot. That is 
stated distinctly in the judgment of the 
Sudder Coutt where the Judges say—“ We 
find that the plaintift’s Pleader admits that, 
up to 1253, his client, as elder brother, made 
all the collections, and held all the joint funds 
of the family ; that, although a separation 
took place in 1253, and the plaintiff was 
bound to give a full and honest account of 
his management, no such accounts were ever 
rendered for the satisfaction of* the brother 
defendant.” 


The separation of the two brothers con- 
tinued for little more than eleven months ; 
they then agreed to come together again, 
and this deed was executed. The’ deed 
states that, during that period, the elder 
brother had entered into a treaty for the 
purchase of the putnee talooks, the price of 
which is the subject of the present con- 
tention; and further, that the youngest 
brother having died, and his mother having 
taken his share by inheritange, Prankishen 
Paul Chowdry had purchased that share 
from her, subject to an annual payment 
of 1,200 rupees. . 

On the re-union of the two brothers, 
which of itself remitted them to their fòrmer 
status as members of a joint Hindoo family, 
it was expressly agreed that those acquisi- 
tions which the elder brother had mage 
whilst the separation continued, should Ål 
go into the joint fund, and the deed pro- 
vides the terms upon which that should 
be done. 


Now, the material parts pf the deed, with 
respect to these transactions, are these : first 
there is a recital “that I, Prankishen Paul 
Chowdhry, by contracting loans, yogotiated 
to take in putnee Turruff Munsebpore and 
Dehee Rajahpore benamee in the name of 
my relative Sumboo Chunder Singh, inhabit- 
ant of Dowlutgunge, and advanced the 
byana or earnest money.’’ Then it states— 
“Afterwards a settlement was effected 
between us brothers, and again the entire 
property came into our imallee possession, 
as if, had been before, and the putnee, &c., 
that had been recently purchased, also came 
under the ¿jmallee settlement, and of the 
balance of theconsideration or purchase-money 


of the sforcalia Munsebpore, &c., taking ‘no 
putnee, some *was paid by us two from our 
private funds, and* some portion by loans 
raised on bonds given by us ‘respectively, 
and by granting dur-putnee pottahs, and 
we obtained a pottah of the said putnee, 
and both: brothers remained in ¿jmallee 
possession, having taken from the aforesaid 
Sumboo Chunder Singh an ¿rar or ac- 
knowledgment of the benamee ; at present 
we two brothers having bought under’ 
ijmallee the entire hereditary and acquired 
property, and that which hgs been recently 
acquired as putnee, and all real and personal 
property, have made this condition and set- 
tlement that from hence the whole is to 
remain zjmallee, and that such property of 
the share of Ramkishen Paul as I, Pran- 
kishen Paul, had purchased and held under 
a perpetual pottah was likewise to become 
ijmallee, and held by us in possession in 
equal shares, and that we two brothers will 
pay the profits of the said property to our 
step-mother, and that whenever we, or our 
heirs, share and take the aforesaid and other 
property, we, or our heirs, in such case, 
shall equally share ‘and take our said de- 
‘ceased half-brother’s property, and not more, 
and the shares of the same shall never be 
more or less.” 


In short, it is expressly provided that the 
entire property, whether ancestral, or then 
acquired, or thereafter to be acquired, is to 
be joint and enjoyed in, equal moieties. 
Then follow certain directions for the man- 
agement of this joint estate, including 
provisions for giving the elder brother a 
larger share in such management, all of 
which are immaterjal to the present case. 


Then follows that which appears to their 
Lordships to be one of the most important 
provisions in the deed. It is to this effect : 
+— All the money that has been borrowed on 
our joint bonds, and that which I, Prankishan 
Paul, had borrowed during the’time of our 
separation, on bonds given in my own name, 
and which said money has béen faid as the 
consideration or purchase-money for the 
putnee of Turruff Munsebpore and Dehee 
Rajapore, shall all be accounted as our 
ijmallee debt, an@ the said ijmallee debt 
shall be liqhidated by us out of the profits 
of the ¿jmallee property.” As their Lord- 
ships understand that stépulation, it provid- 
ed that whatever Prankishen Paul + had 
borrowed on bonds given in his name, or 
whatever the two bad borrowed on their 
joint security, in order to provide the consi- 
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deration-money paid for MET of 
tbese two putnees, shguld be a charge on 
the joint estate, and should be liquidated 
out of the joint property, but they can find 
in that no provision whatever for the re- 
payment, out of thejoint property, or to the 
elder brother, of any funds which he might 
have advanced, or might have alleged that 
he had advanced, on the same account, out 
of his private money. The deed is, upon 
that point, entirely silent, and, as oue of 
their Lordships observed in the course of 
the argument, it vould be a strange thing 
to infer from this silence an implied promise 
to pay the sum soughę to be recovered in 
this suit. e 


_ Then follow provsions to which we shall 
afterwards refer,*providing for the event of 
a subsequent disigreement between the 
parties, and a second partition, and then 
comes this stipulation :—“ No party shall 
make any claim hereafter upon the other on 
account of any cash having reference to the 
former ijmallee period, that is, for the time 
anterior to the year 1254 B. s. I, Prankish- 
en Paul, have no claim upon you, Nobokish- 
en Paul, on account of the price of the real 
and personal property of Ramkishen Paul’s 
share, for which I had obtained a perpetual 
pottah, and which “I had obtained in the 
way of a purchase, and whatever writings 
have been executed and given by me to our 
step-mother, we both shall be bound to 
comply with the conditions thereof.” Now, 
thase last words show that, although Pran- 
kishen Paul may have paid out of the ntoney 
which he had collected formerly, or out of 
private resources, or jn any way, for the 
share of his half-brother, yet he throws all 
that into the joint concern, and there is no 
claim to be made upon the younger brother in 
respect of that acquisition. ‘That is express, 
Again, there is, no doubt, a general cove- 
nant or agreement that no claim shall be 
mifle upon him in respect of any monies 
for which he may have been account- 
able in respect of those earlier collections. 
And Mw Leith relies upon that as an answer 
to that portion of the respondent’s case, 
which rests upon the assumption that the 
monies which are in dispute game out of these 
former collections, and were applied by 
Prankishen Paul to the purchase of the 
putnee talooks. But if seems to their Lord- 
ships that the whole déed must be taken toge- 
ther, and,as one general compromise ; and 
if they are right in their construction of the 
former Clause, that there was no provision 


the price of the putnees, except in so far as 
it consisted of borrowed money, which was 
tobe paid out of the assets of the joint 
estate, then, when they find afterwards an 
agrgement that there shall be no account in 
respect of the férmer collections, the two 
must be taken together, and must be con- 
strued to import that whilst, on the one hand, 
the elder brother makes no claim in respect 
of any monies which he may have applied 
in that way, so, on the other hand, the 
younger brother says, I will make no claim 
for any monies «ltra that, and I will treat 
the whole account as settled and closed by 
this arrangement. 


Therefore upon this deed, if it stood alone, 
it would be very difficult to say how the 
present claim could be supported. 


We find, however, that the case which 
the parties contemplated, really happened, 
and that after a short period of re-union they 
again separated, and the deed of partition 
which, though not printed in the record, 
has been produced’to-day. and is now before 
us, was executed. We find in that deed no 
provision at all for such a claim as this, 
while we do find a provision for the pry- 
ment of those debts which, eupou the con~ 
struction which we have put upon the Clause 
at line 20 of page 11, really would fall upon 
the joint estate. That provision imports 
“that the money borrowed under simple 
aud nforteage bonds is to be liquidated by 
both gn equal portions,’ ‘Yherefote, the 
subsequent deed of partition seems to be 
entirely consistent with what was contem- 
plated by the former deed, and does not in 
any way re-open any of the accounts settled 
by that deed. 


It would, then, as it seems to us, be 
extremely difficult to support the case made 
by the appellant, even supposing that the 
funds in question, were really his private 
funds. If, indeed, the sums mentioned in the 
jummah-khurruch, which seems to have been 
used orfayally to meet the fraudulent claim 
of the trustee, to hold the putnee talooks 
as his own, if those sums, though described 
as coming from the private funds of the 
appellant, had been’ alleged and proved by 
him in this suit to have been money actually 
borrowed on. bond or otherwise, aud had 
been so brought within the stipulation of 
the deed, the case would have been very 
different. But no such issue was raised aby 
the appellant. 


The issue of fact upon which the parties 


made for the payment or the adjustment of ' went to trial, was raised by the other side, 


n 
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and, as ultimately settled, was this, ‘ whe- 
ther it was true thatthe plaintiff had, out of 
his own funds, paid the sum of 20,120 
rupees. or that the said amount had formed 
a, part of the ijmallee funds ‘of thegtwo 
parties.” The appellant gave no evidence 
on this issue; the respondent examined four 
witnesses upon it, and it was found in his 
favor. Their Lord-hips have no doubt of 
the propriety of thate finding. It is not 
even alleged unon these proceedings that 
the parties originally had any separate pro- 
perty ; the presumption of*Hindoo Law in 
such cases is that property not shown: to be 
separate is joint; and it is an admitted fact 
that the appellant was long in the manage- 
ment of the joint estate, had received the 
collections from it, and was accountable for 
them tohis younger brother. And, if the 
monies employed -in the purchase of the 
talooks formed part of those so drawn from 
the joint estate, it follows that the respond-. 
ent on the re-union was entitled upon the 
general principles of Mindoo Law, and, 
independently of the express provisions of 
the deed, to'share in them, as acquisitions 
made by the use of the joint funds. 


Their Lordships are, therefore, of opinion 
that the decrees of the Courts below were 
right ; and they have no diffculty in deter- 
mining humbly to recommend to Her 
Majesty that this appeal be dismissed with 
costs. ' ` hd 





9 
The lst December 1865, 
s Present: š 
Lord Chelmsford, Lord Justice Knight 
„Bruce, Lord Justice Turner, Sir J. W. 
Colvile, Sir EB. V. Williams, and Sir L. 
Peel. Ş 


Compensation in lieu of Pilgrim, Tax 
at Gya— Government system of ac- 
counts not to ‘prejudice grivate 

. rights of parties. e^. 


On Appeal from the Sudder Dewanny 
© Adawlut at Calcutta. 


Maharanee Inderjeet Kooar, 


9| 


versus 


. Ismudh Kooar and Soonsnt. Kooar. 


The late Maharajah Mitterjeet Singh was entitled to 
the levy of a tax upon Pilgrims resorling to the Temple 
at Gya. On the abolition of thé tax by the Government, 
a ca penSation was awarded to the Maharajah in lieu 
of it in the shape of a perpetual annual payment, which 
sum, it was settled by an agreement and a decree of the 
Sudder Court during the Maharajah’s life-time, was on 
his death to be divided in certain proportions between his 


two sons through"whom the present appellant and respond- ' 
ents claim as ir heirs respectively. Hx.p that, in 
whatever mode the Government might think proper to 
deal with this sum with reference to the jumma, the 
rights of the parties could not be affected thereby 
without their consent, but would continue to be adjusted 
according to the proportions originally established. 


Tui3 isan appeal from four decrees of 
the Sudder Court of Calcutta, reversing 
four decrees of the Principal Sudder Ameen 
of Zillah Behar in favor of Maharajah 
Heetnarain Singh, whose widow and heiress 
is thb appellant. The respondents are the 
widows and heiresses of the late Modenarain 
Singh, who was the brother of Heetnarain 
Singh, and the plaintiff in one and defend- 
ant in threg of th& suits in which the. de- 
crees now under appeal were made. 


The four suits involved fhe same question, 
which is shortly and accurately stated in the 
appellant’s case, as follows :— 


“ Whether Heetnarain Singh, and Mode- 
narain Singh were entitléd tothe annual sum 
of 17,212 rupees‘9 anvas 5 pies, in the 
proportions of ?,ths and eths respectively, 
in accordauce with the contention of Heet- 
narain Singh ; or in the proportions of the 
amounts of sudder jumma payable by them 
respectively on account of the nineteen 
mehals in‘ the pleadings mentioned in ac- 
cordance with the contention of Modenarain ` 
Singh.” The two brothers were sons of the 
Maharajah Mitterjeet Singh, who died on the 
8rd October 1840. During the life-time of 
the Maharajah, an agreement was entered 
into fpr a division of the property betwéen 
‘his two sons after his death. The parti- 
culars of this agreement are stated in a 
former suit between th8 brothers, which was 
brought by appedl before their Lordships, 
and is reported in 7 Moore, p. 312, to this 
effect: “ Family dissensions having arisen 
during the life-time of Mitterjeet Singh, 
certain proceeding were instituted, and on 
an appeal to the Sudder Dewanny Adawlut, 
ina suit in which Mitterjeet Singh and the 
appellant and respondent were parties, a 
corpromise was entered into, anf a rezeena- 
mah and ekrarnamah, dated the 7th February 
1824, was filed by Mitterjeet Singh, which 
instrument was to the effect that the real 
and personal estdtes held by him after, his 
death wereʻto be divided between the appel-_ 
lant and the respondent; the former was to 
take a9 annas share,eand the latter a 7 
annas share. Partition deeds of the* same 
tenor were also filed, and on the 4th March 
1824 the Sudder Court decréed that the 
parties should act up to the terms entered 
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into by them in tke above mentfoned instru- 


ments.” A ° 

The Maharajah Mitterjeet was entitled to 
atax levied upon pilgrims resorting to the 
Temple at Gya. This tax was abolished 
by the Government in the month of January 
1840, and a compensation was awarded to 
the Maharajah in lieu of it in the shape of 
a perpetual annual payment of 17,212 
rupees 9 annas 5 pies. The grant of this 
compensation was thé subject of a Govern- 
ment letter of the 16th January 1840, 
which, unfortunately, is not printed in the- 
proceedings. 

On the death of the Maharajah, his pro- 
perty, whether moveable or «mmoveable, 
had to be divided between the sons accord- 
ing to the proportions of -ths and +i,ths 
settled by the agreement and decree of 
1824, And the compensation tax, as part 
of that property, was divisible in these 
proportions. His immovenble property, 
which was very extensive, consisted partly 
of nineteen mehals which were held by him 
in severalty, aud partly of mehals which he 
held conjoiutly with other persons. Dis- 
putes arose between his sons immediately 
after his derth. The Commissioner of the 
district intervened and induced them to 
make a partition of the immoveable property. 
Under his advice and with his approbation, 
the deeds of partition were executed on the 
30th December 1840, and that which was 
executed by Modenarain is at page 76 of the 
record. It specifies the: different villages 
which fell-to the lot of Heetnarain and Mode- 
narain respectively; and also the sums 
which each, as between him and his brother, 
was_bound to payin ‘respect of the sudder 
. e . 
jumma or Government Revenue. The parti- 
tion, however, was not made upon the prin’ 
ciple of dividing each mehal, with the bur- 
then of the public revenue assessed thereon, 
in the proper proportions, but of assigning 
c@tain villages and parcels according to 
their real or supposed value to each share, 
so as to givg to Heetnarain +3ths in value, 
and te Modenarain ths in value of the 
whole immoveable property. In conse- 
quence of this mode of division, in six ont 
of the nineteen mehals which had been held 
by Mitterjeet Singh ia sevéralty, Modenarain 
took more than a nine annas shafe (his share 
in some of them being absolutely much 
larger than that of*his brother), with the 
liabilfty of having to pay a corresponding 
share of the public revenus assessed on 
those mehals. This deed of partition, which 
was confined to immoveable property, made 


no mention of the compensation for the 
pilgrim’s tax; and the jumma or revenue 
stated therein to be chargeable on the differ- 
ent mehals, and to be apportioned between 
the prothers as therein mentioned, was the 
full amount of Jumma assessed upon them 
under the Perpetual Settlement. It follows, 
then, that as far as this partition went, the 
compensation for the pilgrim’s tax was not 
included therein, and presumably continued 
to be one of the assets of Mitterjeet Singh 
divisible between his sons in the proportion 
of nine to seven annas. 

In Mitterjeet Singh’s life-time the payment 
of this anhuify would have been very sim- 
ple; he had annually to pay a very large 
sum (upwards of three lacs of rupees) for 
Government Revenue, and would naturally 
have retained the 17,212 rupees by way of 
deduction or set-off. It would seem, how- 
ever, that in his life-time, or very shortly 
after his death, the Revenue Authorities of 
the district entertained the notion of put- 
ting, in some wag or other, this payment 
against the sudder jumma, in respect of the 
nineteen mehals held by himin severalty, 
distributing the whole sum of 17,212 rupees 
amongst the different mehals according to 
the jummas assessed upon theta respective- 
ly. This appeers from the letter of the Ac- 
countant of the Revenue Department, which 
is at page 198 of the record, and purports 
to be in answer to a letter from the Collector 
of the 22nd October 1840, which is not in 
eviderfee. The Accountant's iter is dated 
the 26th December 1840, and is*in these 
terms: “I have the honor to acknowledge 
the receipt of year letter No. 344 of the 22nd 
O&ober last, and, with reference to tha 
seventh paragraph thereof, I beg to acquaint 
you that, on examining the items rateably 
distributed by you among the several mehals 
in your statement, trifling errors have been, 
discoygred to exist in almost every item. I 
accordingly transmit herewith a copy of 
your statement with an additional eolumn- 
added fo.it, showing the calculations made © 
in this Office, agreeably to which you will 
have the goodness to allow the remissions in 
favor of the several mehals. J have used 
the term remissiéns, though, ag far as the 
course of entry is concerned which the set- 
tlement with the Rajah will render neces- 
sary, no remissions in account will appear ; 
for the compensation in question to the Ra- 
jah’s heirs, you will be pleased to recallect, 
will have to be charged under the head of 
sayer compensation, subordinate to pensions, 
the charge being balanced by a distinct credit 
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per contra ‘to land revenue’ (the estates | wherein yof were requested to account 


being in.your district towjee’. This course 
of, entry you will observe will Prevent you 

from exhibiting the tranSaction in account 
asia ‘remission.’” 

By a proceeding dated *the 28rd Mareh 
1841, the Collector directed that gffect should 
be given to the letter of the Accountant, and 
that the 17,-212 rupees 9 annas 5 pies should 
be credited on the lst April of the current 
and of every future year to the mouzahs of 
each lot, as was specified i in the letter of the 
Accountant, that is, on the list of mehals 
annexed to it; but it appears that in April 
1841, and, agnin on the 31st of Match 1842, 
a warrant was written for the whole sum of 
17,212: rupes 9 annas 5 pies, ang this settle- 
ment of accounts was, therefore, in the nature 
of a set-off of one independent demand 
against another, and did not imply the per- 
manent remission or deduction of part of the 
jumma originally assessed on the several 
mehals. 

On the 6th -June 1843, the Secretary 
of the Government wrote to the Accountant 
that the remission of the 17,212 rupees 
9 annas 5 pies was to be adjusted by re- 
duction of the jumma. The letter is in 
the following terms :—“ With reference to 
the communication made to ygur Office from 
this Department under date the 16th 
January 1840, I am directed to inform 
you that the Hon’ble the Deputy-Gpver- 
nor of Bengal has this day been pleased 
to determine that the remission grantéd to 
Rajah M»terjeet Singh shall be adjusted 
by a reduction of the sudder jummas of the 
estates recorded in his name on the Behar 
Collector’s towjee.” And a letter to thts 
effect, of the date of 14th June 1842, -was 
sent to the Collector of Behar. Whether 
that Court was right in this statement, their 
Lordships, not having the letter of the 
16th January before “them, are unable to 
determine. 

This order of June 1842, for adjusting 
the remission by a reduction ‘of the efumma, 
apparently rendered a change in the mode 
of stating tke accounts necessary; but in 
fact no alteration was made in-them down 
to the year 1850. This appears from‘a letter 
to the Collector of Behar of the 17th ‘of 
September 1850. Part of that letter is 
in these terms :—“ As regards the mode of 
adjusting the remission „Still observed by 
you, J beg to remark that instructions from 
this Office, based upon the orders of Go- 
vernment of the 6th of June’ 1842, were, 
under date the 14th idem, issued to you, 








for the remission by a reductisn of the 
suddur jumma of the estates recorded in 
the name of Rajah Mitterjeet Singh on the 
towjee of your district,” which instructions 
apparently set aside those contained in let- 
ter No, 426 of the 26th December 1840. It 
would seem that, after this communication, 
the Government accounts were kept in ac- 
cordance with the Government letter of the 
6th of June 1842, which is obviously treat- 
ed gs having introduced a mode of accounting 
for the compensation for *the ‘pilgrims’ tax 
differing from that established by the Ac- 
countant’s letter of, the 26th of December 
1840, in that it proceeded less upon the 
principal of set-off, and more directly upon 
that of remission of revenue Assuming, 
"however, that the order so to deal with the 
compensation was within the competence of 
Government as a direction to their Officers 
for the more convenient mode of keeping 
their accounts, or otherwise, how could that 
affect the rights of Heetnarain Singh and 
Modenarain Sigh inter se? 

The Government might keep their ac- 
counts in any manner they pleased, but the 
7,212 rupees would still continue to‘be 
the property of the brothers in the settled 


proportions, unless they. acquiesced in the 


course adopted by the Government, and acted 
upon it in such a way as to indicate a fresh 
agreement between them. Now, there is no 
evidence that Heetnarain Singh ever assent- 
ed-to this arrangement, or that he ever 
agreed to alter the proportions in which the 
property was originally divided. On the 
contrary, on the 15th April 1843 (and no 
action can have been faken on the letter of 
June 1842, until tlfe 1st of April 1843), 
presented a petition to the Collector, in 
which he complained of his being called upon - 
to pay a larger sam than was due from him 
for the jumma, and praying relief. That 
petition was rejected. He then appealed to 
the Commissioner, and the Commissioner, i in 
refusing to interfere, said :—“ It appears 
that the malikanah allowance haf been rate- 
ably credited to the revenue of the mehals 
of both the parties. If there is a diminution 
in their respective shares, as opposed to the 
fixed allotment of #share, let them adjust the 
differences athong themselves; Government 
has nothing to do with this. The Collector 
is to communicate this toeboth the parties.” 
Accordingly, from the date of this order, ‘until 
the commencement of these suits in 1853, 
Heetnarain continued to’ asserf his right to 


aoths of the 17,212 rupees.9 annas 5 pies, 
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by retaining so far as he could, out of the 
sums which under the, partition he was 
bound to pay as his shate of the jumma as- 
sessed in the different mehals, his proportion 
of the remission allowed in respect of each 
particular mehal. The suit of Modenarain 
is brought to recover the sums which, ac- 
cording to his contention, were in this man- 
ner improperly retained by Heetnarain, in 
satisfaction ofphis full proportion of the 
remissions allowed in respect of three of the 
mehals, whilst the three suits of Heetnarnin 
are for the recoveey from Modenarain of the 
differences between the sums actually returned 
by him, and his full +;ths of the remissions 
‘allowed in respect of three other mehals, 
The deed of partition, as has already been 
shown, made no alteration in the original 
rights of the partieg, and the observations 
of the Principal Sudder Ameen in this re- 
spect are perfectly correct. It is to be 
observed also that Modenarain Singh, in his 
plaint filed on the 8th’Apri] 1853, as to the 
- three mehals of which Heetnarain had re- 
ceived his 7%ths, does not found himself 
upon any new agreement between them, but 
upon the authority of the Government order 
of June 1842. The ground upon which 
the Sudder Court proceeded in overruling 
the decree of the Principal Sudder Ameen 
in appellant’s favor was “ that the parties 
were aware that the remission of the jumma 
had been made, and that there was a deduc- 
tion from certain specified mehals, and that 
the amount of remission from each of these 
melmls had been ascertained and determined, 
and that it was therefore a reasonable in- 
ference from the silence of the deed of 
partition on the subject that the parties 
believed and were willing that the amount 
of remission on each estate should be appor- 
tioned to the amount of Jumma for which 
each of the contracting parties was respons- 
ible.” There is, however, not the slightest 
progf that, when the deed of partition was 
in preparation {the consent to an amicable 
adjustment in which it resulted having been- 
given on the Mth December , 1840), or even 
at the tithe of the execution of the instrument 
on the 30th December 1840, the parties 
were aware of the, mode in which the Go- 
vernment accounts had at "that time been 
made out: The letter of the Revenué Account- 
ant of the 26th December 1840, can hardly 
have reached the Collactorate of Behar be- 
fore thee30th December, and the proceeding 
of the Deputy Collector, at page 197 of the 
Record, shows that that letter was not taken 
into consideration by him until the 4th 
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January 1841, and that no final orders were 
passed thereon until the 28rd March 1841. 
But even if the parties, at the time wheh the 
deeds of partition were executed, had Known 
‘of thp letter of the 26th December~'1840, 
they would have Rad no notice of the de. 
termination gn the part of the Government 
to settle the account ‘by way of reduction 
or remission of jumma. The arrangement 
was effected by the letter of Government 
of the 6th June’ 1842, and it is treated 
throughout the proceedings as differing mate- 
rially from that tontemplated- in the letter 
of December , 1840. It is in the letter of 
1842 that’ Modenarain in his plaint founds 
hig claim, and the sums which he sought 
to recover were those retained by Heetnarain 
after the date of it. 


The Sudder Court puts the case of the 
sale for arrears of revenue of one of the lots 
on which a reduction of jumma had been 
allowed, and the danger of the Government 
Revenue suffering from a doubt whether the 
parties would consider themselves obliged 
to give up so much of a remission which they 
now enjoy, or would expect the Government 


&o submit to the loss of revenue consequent 


on treating the jumma on the mehal as 
permanently reduced by the amount of the 
remission now allowed. But it ts difficult 
to understand how, because in a supposable 
case the Government may be thrown into a 
state of’ uncertainty with respeet to the mode 
of dealing with the reduction, #his can have 
any influence on the rights of thee parties 
between themselyes. ` 


1 

Their Lordships are of opinion’ that the 
vieŵ of the case taken by the Sudder Court 
cannot be adopted, but that the 17,212 
‘rupees was divisible between the brothers in 
the proportion of nine-sixteenths and seven- 
sixteenths, and that, in whatever mode the 
Goverment may tlfink proper to deal with 
this sum with reference to the Jumma, the 
rights of the parties cannot be affected 
without chéir consent, but will continue to 
be adjusted according to the proportions 
originally established. 


Their Lordships ‘ill, therefore, shumbly 
recommend Her Majesty to reverse the de- 
crees of the Sudder Courtin all the four suits, 
and to affirm, the decrees of the Sudder 
Ameen in all those suits, and with costs, 


< 
Mr. Rolt.—The costs of the Court kelow 
and the costs here ? 


Lord Chelmsford.—All costs. 
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The 16th December 1865. 
<a Present : 
Lord Chelmsford, Sir J. W. Colvile, 
Sir E. V. Williams, and Sir L. Peq. 


Limitation (Punjab Code)—Admission 
of debt—Part paymegts. 


Shah Mukkum Lal and others, 
versys 
Nawab Imtiazood-Dowlah and another. 


Under the Punjab Code, and before Act XIV of 1859 

took effect in Oude, letters offering to pay a debt by 
instalments, and praying to be excused from the pay- 
ment.of interest, are an ample acknowledgment of 
the debt to save limitation. 
- Under the same Code, payments made by an agent 
upon account, and continued monthly for several months, 
ought to be regarded as tantamount atleast to, if not 
correctly described as, a running account, and are 
therefore part payments which amount to “a partial 
satisfaction of demand” whereby the period of limitdtion 
is renewed. 

Tur printed cases both of the appellant 
aid respondent assume- that the question 
upon the appeal is to be governed by the 
new Law of Limitation M the Act XIV of 
1859. But the last Section of that Act pro- 

_ vides that the Act “shall not take effect in 
any Non-Regulation Proviace (to which class 
Oude belongs), until it shall be extended 
thereto by public notification by the Go- 
vernor-General in Council ; find that, when- 
ever it shall be so extended, all suits within 
such Province, which shall be pending at the 
date of such notification, or shall be iuStituted 
withiù the pgriod of two years from the date 
thereof, shall be tried and determined as if 
this Act bad not been passed.” Jn a case 
from Oude which was recently before the 
Judicial Committee (the case of Saligeam 
end-another vs. Mirza Azim Ali Beg, decided 
on the 12th November 1864), it appeared 
that the Act XIV of 1859 was not extended 
to Oude till July 1860. As this suit was 
commenced on the 13th January 1862, it 
falls within the exception, and must Bæ deter- 
mined as if the Act had not been passed. 

In the case just referred to, in, Which the 
question arose what Law of Limifation was to 
be applied, it appeared that, since the annex- 
ation of the Province, various rules of limita- 
tion had prevailed ; that, in 1857, suits of 
the nature of the present one were subject 
to a limitation of six years, and to the gene- 
ral provisions of the Punjab Code ; tliat, in 
March 1859, these rules had been modified 
by a Circular Order’ No, 51, which had 
afterwards been repealed by a Circular Order 
No. 104, dated the 4th July 1860; and 


their Lordships held that the case before- 


them was to be governed by the last men- 
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: , 
tioned Ordere Upon the authority of that 


decision, it*appears that this case must fall 
within the 10th of the Rules then promul- 
gated under that Order This declares the 
period of limitation to be three years ‘ in all, 
suits for money lent for no definite period or 
for interest thereon, unless there is a writ- 
teu engagement, and, where Registry Offices 
existed at the time, such engagement was 
registered and signed by thè party to be 
bound thereby, or by his duly authorized 
agent.” a 

The rules which were promulgated under 
this Circular Order were modifications of the 
Punjab Code which previously existed, and 
therefore it faay be necessary in this case to 
resort to that Code for the purpose of de- 
termining the time from Which the period of 
limitation is to be calculdted, or the circum- 
stances which will take a particular case out 
of the, operation of the limitation. Having 
ascertained the law to be applied in this case, 
we proceed to consider the question to ba 
decided, 

The suit was instituted by the appellant, 
carrying on business as a merchant at 
Lucknow, to recover a balance of 11,278 
rupees 8 annas, principal moneys and interest, 
alleged to be due from the first-named rə- 
spondent on account of advances made to 
him for the maintenance of his family 
through his agent, the other respondent, 
Hajee Ali. 

The plaint was filed on the 13th January 
1862, and the lastadvance was in 1858: 
constquently more than three years before 
the commencement of the suit. 

Issues were settled by the Judge, the frst 
of them being limitation ;’”? and the case 
was ultimately decided upn the question 
whether the plaintiff had given sufficient 
evidence of an admission of the debt by tha 
respondent to prevent the application of the 
period of limitation to his claim, 

In order to prove such an admission, “the 
plaintiff produced three letters, marked ‘re- 
spectively B, D, and F. B appearing by its 
own date, and the other two letters by the 
post-marks upon their envelopes, to have 
been written in the year 1860. The letter 
F purports to bg signed by the Nawab, but 
has no seal. The other two letters have 
neither signature nor seal ; but the envelope 
of D bears to have been ‘despatched by 
Imtiazood-Dowlah Baltadoor from Khigzirpoor 
in Calcutta.” Letter F is stated to have 
been filed with the plaint, put no attempt 
was made to prove that it was signed by the 
Nawab. No other evidence was given of 


a 
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the letters B and D, excep} by Hajee Ali 
who wag called by the plaintiff and said “ B 
came to the plaintiff, not through me; D 
ditto.” This was perhaps scarcely sufficient 
to admit them to proof, but the Judge re- 
ceived them, and then the question arose 
whether, being admitted, they did not carry 
with them iaternal evidence of their genuine- 
ness. There can be no doubt that, when the 
Nawab left Lucknow, his family remained 
behind, and would require to he maintained 
during hisabsence. Hajee Ali was appdint- 
ed his agent by “2 mookhtearnamah sealed 
with his seal, in which itis contemplated that 
money would be borrowed from the appel- 
lant’s firm, and Hajee Ali,*hesides this 
authority, was armed with blank pieces of 
paper impresged «vith the Nawab’s seal, to 
be used when required. It is not pretended 
that the family were maintained out of the 
funds of the Nawab, and no other source of 
supply was ever suggested, except that which 
was derived from the appellant. Under 
these circumstances, the debt to the appellant 
was incurred. His claim is for nothing else 
than advances made to meet the wants of 
the Nawab’s family, with interest upoo thesg, 
advances. The Nawab was examined upon 
interrogatories. He denied all knowledge of 
the appellant. Asserted that he never had 
: himself, nor permitted any one to have, any 
money transactions with him. That he was 
not aware that money had been advanced 
by the appellant, and that nothing was-due 
to,him for principal or interest. It is im- 
possible not to agree with the observations 
of the Civil Judge upon these answers of the 
Nawab. ‘ That defendant was largely in- 
debted to plaintiff thfough his old Karindah, 
Hajee Ali, there can be no'doubt, and there 
is much perjury on that score in the defend- 
ant’s deposition.” i 


But if the respondent was indebted to the 
appellant through his agent, is it at all eredi- 
bf that be slrould have been ignorant of the 
fact, and that, knowing that his own funds 
had not bees applied to the maintenance of 
his family, he should never have had the 
curiosity to enquire from what source the 
supplies were drawn ? It is clear that he 
must have known that ha*was indebted to 
the appellant for the means of support of 
his family, and it is most improbable that, 
when the debt had grown to a large amount, 
and his own affairs had suffered considerably 
from the annexation of the province of Oude. 
no communication should have taken place 
between him and his creditor. Assuming 
the probability, in this state of things, that 


something would have passed between them, 
it will be found that the letters in question 
are precisely those which’ might have. been 


expected to’ be written under the circum- 


stances. They are in the following terms : 


t TRANSLATION of a Lerrer to the address of 
SAHJEE. 
“ Suit No. 77 of 1862. B. 


“ Dear Srr,—-(Afttr compliments.) I beg to 
inform you that I have received the account 
through your gomashta (agent), Lalla Sham 
Soonder, and become acquainted with its content. 
But, dear Sahjee, it is known to the world how 
we have’ beén ruined; and you also are’ well 
aware of my circumstances, that no private pro- 
perty has been left to me, and I am, obliged to 
manage my expenses (out of the salary which is 
alloived to me) the best way I can. ' 

“ A friendly intercourse and money transac- 

tions have been carried on between you and me 
for a long time, and there never took place any 
disagreement of any kind, and even now, please 
God, no difference will arise. I am every way 
willing to pay off your money, and have no ob- 
jection on that hea@. But wish you will, under 
present circumstances, receive from me the 
principal due to you by instalments; my means 
do not enable me to pay you the interest, and I 
will not be able to pay it. I have no hesitation 
or objection to pay you the pfincipal sum. I 
shall suffer incogvenience, but, please God, I will 
pay you your debt by instalments ; but I certain- 
ly demur to pay the interest, because I do not 
know how to pay it. Under such circumstances 
it becomes, you also to give up your claim to 
interest, because you and I having been onfriendly 
terms for: a long time, it is no@ling but proper 
that you should show me such cofssideration. 
After the revolution thathas taken place in our 
affairs may God enable me to pay off your prin- 
cipal debt. I will consider myself very fortu- 
nate and thank Godif I succeed in liquidating 
it. : 
“ Dated 20th Suffer, 1277 Hijree. 
“ Postscript—Having stated above that I am 
ready to pay you by instalments, 1 take this 
opportunity to let.you know that I can arrange 
to liquidate your debt by monthly instalments of 
200 rupees each, to be paid to you, please God, 
monthly, through your agent, when I receive 
my allowarfce from the British Government.” 


“ TRANSLATICN of a Lerrer to the address of 
Saag Maxuun Lan. 


“ Sutt No. 77. D. 


“ Dear Sir — (After compliments.) I beg to 
inform you that, before this, I wrote to you that I 
could pay the principal by instalments, but that 
you would excuse me fpr the interest, but you have 
not yet sent me any satisfactory answer. I, tbere- 
fore, write to you again that a friendly communica~ 
tion and money dealings have existed between you. 
and me for a long time, and that no disagreement 
ever arose, nor did I make any objection in my 
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R with you. I did whatever you told] not genuine, afd some suspicion may rest 
me. But my objection to pay you the interest/ upon “it, it. will beebetter to confine the 
now arises from my being involved in ruined] consideration of this question to the letters 
circumstances, which is known to the world, and B and D. Their Lordships entertain no 


oren you youre ae well avare that T beze | doub thet, If the question were to be ted 
and that nothing is left to me. My salary was| by the rules of English Law bèfore Lord 
stopped for a long time; but, as it is wow allowed, | Tenterden’s Act, these -letters offering to 
Iam ready to pay off your principal- without! pay the principal money by instalments, 
any hesitation, although I shall suffer much in-| and praying to be excused: from the payment 
cenvenience, even by paging your principal) of the interest, would be an athple acknow- 
money, because God knows how I manage my] j,4ment to take the case out of the Statute 


expenses in so small a sum. Hence, under the genes ys i 
ene state of affairs, when times have been so | Of Limitations, and they are not aware of any- 


much changed, it is nothing but proper that you | thing in the Punjab Code which would lead 
should have a regard to the friendly inzercourse| to a different construction. The Judges 
which has subsisted for along time between you, in the Courts below dgalt with the questions 
and me, and not demand the interest. You] rather summafily, and disposed of the case 
should show me some consideration, , and receive | without affording the appellant an oppor- 
the be due to you by instalments. Bray tunity of supplying any deficiency which 
do not withhold your kindness in this respect, h pA ae his g "4 oe it A 
and, under present circumstances, consider it a they found in his proof. AIRI prO- 
booty if you have your principal debt liquidated. ceeded upon the Act for the limitation | of 
I am unable to pay the interest, and can by no{ suits, No. XIV of 1859, and both the Civil 
Judge and the Judicial Commissioner 


means pay it. Otherwise I’ would have made 
no objection to discharge the interest, and would thought that letter F was out of the ques- 
tion, their conclusion was right, because 


have paid it. You should gend me an early 
answer.” i letters B and D being without signature, 
“ TRANSLATION of a Lerrer to the Addresa | there was no acknowledgment in writing 
of SHAHJEE. şgned by the party: to be charged. But 
“ Suit No. 77. F. that Act not being applicable, and an ad- 
“Dear Sır —“I wrote to you frequently mission of the debt being all that was 
asking you to return me the®whole of my, requisite to save the limitstion, even if letter 
bonds, and to have one drawn in lieu of them;| F were put aside, the letters B and D 
that I can pay you interest at the rate of 8| boing before the Judges, they ought to have 
annas per cent.; that you should make up| considered them and determined whether 
they were sufficient to prevent the plaintiff’s 


your account, and have one bond executed 

for the ‘aggre; su and that you should x : 

a ee HE Jily insa remedy being barred. To this considerg- 
tion their minds were never applied, and 


receive payment from me by monthly instal- 
in dealing with another point which arose 


ments of 200 rupees each, and I told. the 

same to your agent; but I am surprised to find 

that neither you have written to me anything qn | in the case, there seems to have been a 

the subject up to this time, nor has your ageħt | miscarriage. It was proved by Hajee Ali 

given me any answer. : . | that the Nawab’s brother, Hadee Ali Khan 

_ “Iam, pecans the pai of writ- paid the appellant 1,700 rupees in two sums 

o 

DE tO ONASA Cte ha gend all after he became agent. The Civil Judge 
appears to have entirely overlooked this 

fact. But the Judicial Commissioner, deal- 


my papers, consisting of bonds, &c. which you 
have in your possession, to your agent here, who 

ing with the argument that the period. oF 
limitation should be calculated from the 


may return them to me, and have oneweund 
last of these payments which was made 


executed in lieu of all of them. I also wish 
that your agent may be allowed to receive from 

on the 14th July 1859, observed that “a 
period of limitation cannot now be renewed 


me the instalments of 200 rupees a merth pro- 

mised by me, which Iam ready to pay. Please 
by a payment unless it be made at a time 
specifically conditioned. It is difficult to 


send me without any hesitation, an immediate 

and complete reply as soon as you receive this 
understand to what Code the Judicial Com- 
missioner was referring when he made this 


letter. . 
(Signed) “Inrrazoop Dowran Banapoor.” 
observation. In the Act XIV of 1859 
there seems to be no pro¥ision giving effect 
toa payment on account of partial satis- 
faction, The Punjab Code, Pay II, Section 
l. Clause 6, limits suits to a certain time 
after the cause of action shall have arisen, 


a paar Ne ee EA Te Ta 


Assuming, then, the genuineness of these 
letters to be'thus established, the question 
arises whether they contain a sufficient ad- 
mission of the debt to prevent the applica- 
tion of thé period of limitation to the 
appellant’s suit. As the Judges below 
seemed to regard the letter F. as probably 
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unless (amongst other things) te complain- 

ant has “‘ebtained an admissiof or partial 

satisfaction of his demand from the opposite 
arty. ” 

But from Clause 7 it appears that it is not 
every part payment which will amount to 
“a partial satisfaction of demand” within 
the meaning of therule. It must be a pay- 
ment according to a regular and continuous 
course of dealjrg, “something tantamount 
to arunning account.” It was this qualifi- 
cation which the ‘Judicial Commissioner 
probably had in bis mind when he made the 
observation ; but if he meant to apply this 
Code, and had turned to the words of it, he 
probably would have thdught that the pay- 
ments made by the defendant’s agent upon 
an account, contipued monthly for several 
months, ough*$q bg regarded as tantamount 
(at least) to a running account, if not itself 
correctly described as a running account. 

The case has not been properly dealt with, 
nor fully and sufficiently considered in the 
Courts below, and'in their Lordship’s opi- 
nion it oughtto be submitted to further and 
more careful investigation. They will, 
therefore, recommend to Her Majesty that 
the decrees be reversed, and the case remit- 
ted to the Court below for trial of the issues 
between the parties.. 





The 22nd December 1865. 


Present: 


Lord Chelmsford, Lord Justice Knight Bruce, 
Lord Justice Turner, Sir J. W. Colvile, 
Sir E. V. Williamspand Sir L. Peel. 


Compulsory Arbitrafion—Appeal— 
Waivor. 


On Appeal from the Judicial Commissioner 
of Oude. 


Sheonath alias Burray Kaka, 
°” versus 


Ramgath alias Chotay Kaka. 


In appealing to set aside an award of arbitrators 
which the appellant contends is not binding upon him, 
he is not bound, to appeal against every interlocutory 
order which was a ‘step in the procedure that led up to 
the award, 

Both the Code of Civil Procefure and the Punjab 
Code require the consent of the partieseto a reference 
to, and the appointment of, arbitrators, 

A party, by appearing before arbitrators appointed 
without his consent, andein spite of his repeated re- 
monstrances, does not forfeit his right to question the 
validity of their award. 


‘Tue appellent and respondent are first 
cousins, ang natives of Lucknow, and ‘were 


formerly jointly interested in certain ances- 
tral property, and in the business of three 
hotees, or firms, the styles of which were 
Hurjus Roy and Gungaram, Gungaram and 
Juggurnath, and Sheonath and Ramnath. 
Each® appears to have been also possessed ‘of 
separate property. 

In 1859, they made a partition, as far as 
they then could, of their joint property ; 
and on the 16th of September of that year, 
they interchanged farighhuttees, or instru- 
ments of mutual release, of which that exe- 
cuted by the respondent is at page 4 of the 
record. This document, after stating that 
the two «parties were jointly interested 
in the before-mentioned firms, and had get- 
tled the accounts of them amicably, and had 
made an equal division of the entire ances- 
tral property, moveable and immoveable, 
cash, promissory notes, &c.; and after 
formally abandoning all claims on account of 
the said firms against the appellant and his 
heirs,—contained this passage—‘ But I have 
a claim to an equal share of such moneys 
as may be realised 8n account of debts due 
to these firms on this date, and I also hold 
myself liable for a moiety of such sums as 
may be due by these firms up to this date.” 

In 1861, there was a disputep the precise 
nature of which is not disclosed, between 


| the cousins respecting the division of the 


paternal estate, and the debts due to or by 
the firm of Sheonath and Ramnath ; and 
they agreed to refer the matters in dispute 
to thes arbitration of five pegsons, named 
Hyder Hossein Khan, Meer WajideAli, Mr. 
Jacob Johanness, Sah Mukhun Lal and 
Gridhareë Lal. A written agreement to 
thig effect was executed by each on the 8th 
of May 1861, and both documents are in 
the Appendix ; but the appellant afterwards 
drew back from his agreement, and refused 
n have it eee ; and nothing came of 
this attempt to settle the disput itra- 
ee p t pute by arbitra 

In September 1861, the respondent Ram- 
nath instiguted this suit against the appel- 
lant. ‘FTheplaint sought a general account 
and partition; it alleged that no account had 
ever been settled between the parties ; it 
mentioned the execution of the farighkuttees, 
but alleged that there had been no partition 
as stated in them; that the partition was 
intended to take effect after a settlement of 
accounts, When the farighhuttees were to 
have been registered ; and that, in the mean- 
time, they had remained with the appellant 
as incomplete instruments. It referred also 
to the agreement for a- reference to arbitra- 
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tion, but only as evidence that the whole 
property still remained undivided. 

The cause was tried by the Civil Judge 
of Lucknow, with the assistance of a Jury, 
and his decree, founded on the findings of 
the Jury, established thas there had b&en an 
actual partition and division of the joint 
property ; that the farighkuttees hud been 
executed on the footing of it, without taint 
of fraud ; and that the,respondent had failed 
to prove that he had any interest in a fourth 
firm, which the appellant carried on under 
the style of Ramnath Rughonath. It also 
decided against the respondent a question in 
the snit touching the profits’ ‘made by the 
appellant by means of sale and purchase of 
Government Notes during the rebellion. 

The respondent appealed against the 
decision to Mr. Campbell, then the Judicial 
Commissioner, who, by his order of ‘the 15th 
of May 1862, affirmed it on all the points 
raised by the appeal. His judgment, how- 
ever, contained these passages: “But it 
seems clear that there is one account be- 


tween the parties still quite unadjusted, viz.’ 


the division of the out-standings which was 
left open at the time of the division of 
assets. I think it would be proper that a 
sum in satisfaction of all claims on this 
account should be awarded,to plaintiff, so 
as to settle the matter, and I remit the case 
to the Judge to decide that point. If pos- 
sible, a decision should be obtained fyom the 
arbitrators previously appointed by the par- 
ties.” Andesgain— There was sothething 
very censiderable to be settled that still 
remains to be settled, and I trust that, in 
accordance with my order, the Judge will 
manage, by a successful arbitration, to give 
the plaintiff a fair equivalent for his share 
in the out-standings of the three firms.” 

The effect, therefore, of this order was con- 
clusively to limit the claim of the respond- 
ent to his share in the out-standings of the 
three firms ; and to direct, or at' all events 
to suggest, that that celain shoul} be en- 
forced, not by taking the accountge @pon the 
footing of the farighkuttees in the regular 
way, but by giving him a lump-sum as the 
value of his interest therein, and that such 
walue should be fixed by the award of the 
arbitrators to whom the parties had formerly 
proposed to refer their disputes. 

The cause being thus remitted to the 
Civil Judge, that Officer on the 7th of June 
1862 made an order whereby he referred 
to four out of the five arbitrators formerly 
named (the fifth, Gridharee Lal, having 


left Lucknow) the decision of the following! iuterfere in this stage.” 


questions: frst, what accounts remained 
unadjusted Sbetween the parties secondly, 
what amount of out-standings remained then 
unrealised and undivided ; . thirdly, what 
amount should be given to the plaintiff (the 
respondent) as an equitable acquittance of 
his share therein ? He directed the arbitra- 
tors to file their award within two days, 
and empowered them, should they be equally 
divided in opinion, to elect & umpire. 


The appellant did not acquiesce in this 
order. On the 10th of Jgue 1862, he peti- 
tioned the Judicial Commissioner against it. 
In his petition he stated that he had no 
objection to the grder of the Appellate 
Court refering the question of joint but 
divisible debt to arbitration; but that he 
objected, on the grounds “theyein stated, to 
the arbitrators to whém‘the Civil Judge 
had referred the case, and requested that 
other arbitrators might be selected by the 
parties, and that his case be referred to 
them. The order of the Judicial Commis- 
sioner on this petition was in these words: 
“ It is in the Judge’s discretion to employ 
the arbitrators formerly named by the par- 
ties, or to arrange new ones if he can. I 
do not think it possible that a complicated 
amount can he settled by a Jury.” 


The appellant being thus referred back to 
the Civil Judge, presented on the 13th of 
June a petition to that Officer, in which he 
reiterated his objections to the arbitrators 
named, and begged the Judge, as authorized 
by the Judicial Commissioner, to disthiss 
them, and to order “ other arbitrators to be 
named, composed of such parties as I and 
the plaintiff may selget.” ‘This application 
was, on the 23r@ of June 1862, rejected by 
the Judge, who gave the following reasons 
for his decision : “ I see no reason to change. 
I acted on the Judicial Commissioner’s 
order, and transferred the case to the old 
punches. If their work, when it comessin, 
prove open to suspicion, or is anywise 
unsatisfactory, I shall not decide upon 
it, but I think it desirable to fiave the full- 
“est light they can throw on the matter. 
If they are partizans, and go in favor of 
plaintiff unduly, they will still have to show 
grounds. Ifthe’ go against the plaintiff, 
whose friefids they are said to be, it will be 
all the more satisfactory to the defendant.” 
Against this last order he appellant appeal- 
ed by petition, dated the 25th of Juné 1862, 
to the Judicial Commissioner, whose order 
thereon was in these words, SJ will not 
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` The appellant afterwards, apd before any 
award was made, presented two further pe- 
titions to the Civil Judgt. The first of them 
is dated the 22nd of July, the other 
the 19th of August 1862. In these, after 
referring to his ineffectual protests against 
the nomination of the particular arbitra- 
tors, and to the determination of the Judge 
not to change them unless they proved 
themselves pgttial and unfair, he objected 
to their modë of proceeding. And in the 
last petition he expressly asked .that 
their award miggat be set aside, and that new 
arbitrators might be appointed in their stead, 
by which means justice might be done him, 

The arbitrators file@ an award about the 
20th of August 1862, on which day it was 
returned.to them by the Judge for amend- 
ment as toXits form. It was filed in its 
amended form on the 25th of that month. 
Its effect was that the amount which the 
respondent could fairly claim from the ap- 
pellant, in respect of the outstandings, was 
66,090 rupees, besides one moiety of a 
judgment-debt which had been‘recovered in 
the Civil Court of Cawnpore, and was de- 
scribed as the Rusdhan decree. On the 4th 
of September, the award was discussed beforé 
the Civil Judge. He overruled the appel- 
lant’s objections to,it ; observed that it did not 
include the sums due to the firms on mort- 
gage, and that the question to what the 
plaintiff was entitled in respect of these must 
be referred back to the arbitrators. His 
decree was to this effect: ‘I accept the 
decision of the arbitrators, awarding 66,090 
rupees to plaintiff as equivalent for all out- 
standings except the mortgages, and half of 
the Rusdhan decree.” 

Against this decree the appellant, on the 
16th of October 1862, appealed to the Judi- 
cial Commissioner. The order passed by 
him on the following day was in these 
words: “ Case is not completed. Appeal 
qill be heard when the whole is complete.” 

On the 20th of December 1862, the ar- 
bitrators, to whom a fifth (Ihtimamood Dow- 
lah) seems*to Have been added, made their 
awarll in respect of the mor teages. The 
effect of it was that a further sum of 15,000 
rupees should be paid on this account to the 
respondent by the appellant. 

On the 22nd of December 1862, the Civil 
Judge adopted this finding in spite of the 
appellant’s objectigns, and ordered that he 
should within three months make good this 
sum, as well as thoss which, by the decree 
of the 4th df September, he had been order- 
ed to pay. 


The appellant appealed also against this 
decree to the Judicial Commissioner. His 
petition of appeal, which is dated the 16th 
of March 1868, states, amongst other things, 
that the arbitrators had been challenged by 
hin@both in thes Lower Court and in the 
Judicial Commissioner’s Court, This appeal, 
and that against the decree of the 4th of 
September 1862, of which the consideration 
had been postponed, was brought before 
Mr. Couper, who had then become Judicial 
Commissioner in the place of Mr. Campbell, 
and he, on the 3rd of July 1863, upheld the 
awards of the arbitators, and affirmed both 
the decrees of the Civil Judge. 

Against this decision the present appeal 


is brought. 


Their Lofdships will assume,—and such is, 
in fact, their opinion upon the facts before 
them,—that, ifthe questions which the arbi- 
trators have determined were properly re- 
ferred to them, no sufficient grounds for 
impeaching their award have been establish- 
ed. It has, however, been wrongly urged 
at the Bar that if was’ not competent to the 
Judicial Commissioner, except with the 
consent of both parties, to vary, as he did 
vary by his order of the 15th of May 1862, 
the rights of the parties under the furigh- 
kuttees, and to impose on the appellants 
the obligation of purchasing the respondent's 
interest in the outstandings on a rough es- 
timate of its value. Another objection to 
the proceedings—and it is that on which the 
petition of appeal chiefly igsists is that 
the nomination of the particular grbitrators 
by the Judge without the consent. and 
against the repeated protests of the appel- 
lant, was altogether irregular, and that their 
award is, therefore, not binding upon him. 

Their Lordships do not deny the force of 
the arguments addressed to them on the 
Jirst point, but they are nevertheless of 
opinion that the détermination of this appeal 
mT depend upon the validity of the second 
objection ; because, if the nomination of the 
reas were regular, there is evidence : 
in the petition of the 10th of June, and in 
other parts of the proceedings, that the 
appellant accepted the issue proposed by the 
Judicial Commissioner, and was willing that 
the accounts between him and the respond- 
ent should be settled on that principle and 
by arbitration. 

That both points are ‘open to the appel- 
lant, although he has in terms appealed, ouly 
against the’ final decision of’ the Civil Judge 
and the confirmation of it by the Judicial 
Commissioner, is, we think, established by 
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the case of Maharajah Moheshur Sing vs. 
the Bengal Government (7 Moore’s I. A., 
p. 802). The appeal is, in effect, to set 
aside an award which the appellant contends 
is pot binding upon him. And, in order to 
do this, he was not boundsto appeal aginst 
every interlocutory order which was a step 
in the procedure that led up to the award. 

Was it, then, competent to the Judge to 
refer the decision of thig question to arbitra- 
tors selected by him against the will and 
in spite of the repeated remonstrances of 
the appellant? When the suit was com- 
menced, the powers and procedure of the 
Courts ia Oude were still restated by the 
rules and ordinances which had been passad 
by the Governor-General in Coyncil in order 
to provide for the administration of justice 
in the province. on its first annexation. 
These were substantially the same as those 
which had previously been in force in the 
Punjab, and were known as the Punjab 
Code. But on the 6th ‘of August 1861, 
the Governor-General. ip Council, by a 
notification issued under the 385th Section 
of Act VIII of 1859, extended to the Pro- 
vince of Oude, the provisions of that Act 
(which is generally known as the Code of 
Civil Proceditre), subject to certain excep- 
tions and provisions, as frqgm the Ist of 
January 1862. The exceptions are only five 
in number ; they are modifications of the 
3rd, 17th, 111th, 172nd, and 205th Segtions 
of the Act, and none of them have any 
bearing on the questions raised by this 
appeal. eAt the date, therefore, of the 
Judicial Commissioner’s order of the 15th 
of May 1862, the Code of Civil Procedure 
had thus been extended to, and was in forte 
in, Oude. : 

The 888th Section of that Code provides 
that, from and after the time when this Act 
shall come into operation “in any part of 
the British Territories in India, the Progedyre 
of the Civil Courts in such part of the said 
territories shall be regulated’ by tltjs Act, 
and, except as otherwise provided *by this 
Act, by no other law or regulation.” The 
only exception, as to suits pending at the 
time when the Act shall come into operation, 
is contained in the precetling’ Section, and 
is in these words: “If in any suit pending 
at the time when this Act shall come into 
joperation, it shall appear to the Court that 
the application of any provision of this Act 
would deprive any party to the suit of any 
right in reference to-the procedure of the 
suit, whether of appeal or otherwise, which, 
but for the passing of this Act, would have 


ee 
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belonged to fim, the Court shall proceed 
according tosthe lay in force before this A'ct 
takes effect.” ‘There is no expression upon 
the face of the proceedings of an intention 
on the part of the Judges below to suspend ` 
or modify the operation of Act VIII of 185% 
by virtue of the provision last quoted, or 
otherwise. Nor is it easy to see how the 
compulsory reference to arbitration which is- 
here complained of could havV& been brought 
within the definition of a right- belonging to- 
the*opposite party. Moreover, that party 
himself in the proceeding,wmt page 61 of tlie 
record, appealed to certain Sections of the 
Act as establishing the finality of the award, 
thereby admitting tfat the reference was to- 
be taken as made under the new procedure. 
Any larger powers, therefore, which. the 
Judicial Commissioner agd hS subordinate 
may have possessed under the Punjab Code, 
must be held to have been superseded on the 
15th of May 1862; and the only question 
is whether t' v subsequent proceedings were 
authorized »y the Code of Civil Proce- 
dure. 

The 312ta Section of the Act provides 
that, ifthe parties to a suit are desirous 
hat the matters in difference between them 
in the suit, or any of such matters, shall be 
referred to the joint decision of one or more 
arbitrator or arbitrators they may apply to 
the C. artat any time fore final judgment 
for anorder ofreference. The 314th Section 
provides that the a’ itrator or arbitrators shall 
be uominated by the parties in such manner as 
may bp agreed upon between them. If the 
parties cannot agree with respect to the 
nomination of the arbitrator or arbitrators, 
or if the person or persons nominated by 
them shall refuse t accept the arbitration, 
and the parties are desirous that the nomi- 
nation shall be made by the Court, the 
Court shall appoint the arbitrator or arbi- 
trators. 

These Sections clearly import that the- 
parties must either name the arbitrators or 
consent to the nomination of them by the 
Court. They are the only provi€ions which 
bear upon the subject ; and it follows that 
the Code gives no authority to the Court 
to force upon a reluctant party the decision 
of any question in*the cause by arbitrators- 
selected at ifs discretion. It may be observ- 
ed that the Punjab Code,-Part II, Section 
2 Clause 15, seems to require, as might be 
expected, equally with the Code of Civil 
Procedure, the consent of the parties to a 
reference to, and the appointnfent of, arbi- 
trators. ; 
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„if the appointment of the arbitrators in this 
` ease was irregular, the irregularity was in 
no degree cured by the’ fact that they were 
four out of five persons to whom the appel- 
lant had, on a former occasion, agreed to refer 
the matters then in dispute between him and 
the respondent. That agreement to refer 
had proved abortive ; the respondent’s suit 
was not brougbh to enforce it, but for the 
determination of the rights of the parties by 
the Court; and the question referred to the 
arbitrators was #f entirely new question 
suggested by the Judicial Commissioner. 

Again, the appeal having been heard ex 
parte, their Lordships hive felé bound to 
consider whether this case could be brought 
within the principle of those authorities 
which establis% thaf a defect in the nomina- 
tion of arbitrators may be cured by the 
waivor implied from the act of the party in 
going in before them, and taking his chance 
of a favorable decision. Their Lordships 
are, however, of opinion that the appellant 
cannot be held to have forfeited in this 
manner his right to question the validity of 
these awards. From what has been already 
stated, it appears that his protests and ap- 
peals were frequent, and were repeatedly 
rejected as inadmissible by the Judges. 
Whatever part he took in the proceedings 
before the arbitrators, he must be deemed 
to have taken under a continuing protest, 
and in self-defence. 

Their Lordships, therefore, however much 
they regret the necessity of re-opening this 
litigation, feel bound to allow the present 
appeal. 

It is not improbable that the decrees im- 
peached give no more to thb respondent than 

_upon'a proper adjustment of the accounts 
willbe found to be hisdue. But this re- 
sult has been reached by referring a ques- 

,ı tion which involves a compromise ‘of the 
strát legal rights of the parties, to arbi- 
trators who were not duly authorized to de- 
termine it. The consent of the appellant 
was essential® both to the form of the issue 
and to the constitution of the tribunal that 
was to decideit. It was wholly wanting to 
the one ; if given at all to the other, it was, 
at most, a qualified consent.® 

The only remaining question” is, with 
what direction this cause should be remitted 
to the Courts below ? It , will, of course, 
be open to the Judge, if both parties con- 
sent, to refer the question suggested by the 
order of the 15th of May 1862, or any 
other question directed to the ascertainment 
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of their respective rights in the outstand- 
ings, to arbitrators duly appointed under the 
Act of 1859. But if the parties do not con- 
sent to any such mode of settling their dis- 
putes, it will be the duty of the Judge to 
adjus@ the accounts still unsettled between 
them in the regular way, by taking an ac- 
count of the? debts which were due to and 
from the three firms at the date of the 
farighkuttees, and of what has been receiv- 
ed and paid in respect thereof, and by whom ; 
and by enquiring whether any and which 
of the debts due toor from the said firms 
remain outstanding and unpaid respectively, 
and by ascertiining what, upon the result of 
these accounts, is due from either and which 
of the parties to the other of them. Act 
VIII of 1859, Section 92, seems to give to 
the Court the power of appointing a receiver 
if one should be necessary. ` 

Their Lordships, therefore, will humbly 
recommend Her Majesty to reverse the 


‘decree of the Judicial Commissioner of the 


8rd of July 1863, and that of the Civil 
Court of Lucknow’of the 4th of september 
1862, and to remit the cause to the Judge, 
with directions to wind up the outstanding 
concerns of the three firms pursuant to the 
farighkuttees, unless the parties shall con- 
sent to any other mode of determining their 
rights in“these outstandings. Their Lord- 
ships think that the appellant is entitled to 
the costs of this appeal, and also to the costs 
of the order of the 15th of May 1862, and 
of the Proceedings following ugon it. ° 
e 





$; The 26th November 1836. 
Present: 


“Lord Brougham, Mr. Baron Parke, Mr. 
Justic Bosanquet, T. Erskine, and Sir A. 
Jvbeeston. ° 


Onus’ probandi—Razeenamah— 
Frajyd—Duress—HEvidence. 


On Appeal from the Sudder Dewanny 
Adawlut of Caleutta. 


Motee Lall Opudhiya, . 
. versus. 


A: 
Jugguraath Gurg. 
e 
Where an appellant alleges that a Razeenamah was 
obtained from him by duress or fraud, the onus is on 
him to prove his allegation. Mere possibility or pro- 
bability that there may have been such an origin of the 
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transaction, is not sufficient to’ entitle a Court to set 
aside the Razeenamah, 


- Where also an appellant complains that he had not 
an opportunity of giving his evidence to the Court below, 
it is for him to show that he had tendered evidence 
which the Court had rejected. 


e i e 

Lord Brougham.—Wzs shall not trouble 
the respondent upon this cases We are of 
opinion, in the first place, that the onus of 
proof lies clearly upon the appellant; the 
affirmative of the questfon, was or not this 
razeenamah obtained by duress? Fraud 
also is mixed up in this question of duress, 
but itis principally a question of duress, 
whether or not there was a ‘aonspiracy by 
these persons to obtain from him this release, 
and we are of opinion (as indeed there is 
no occasion to argue that potnt) that the 
onus lies upon the appellant to satisfy the 
Court here, as it lay upou him to satisfy the 
‘Court below, that there was`such duress or 
fraud through which the razeenamah was 
obtained. Itis not sufficient to say that 
there is a case of doubt; that it is not 
perfectly clear that the màn is a free agent ; 
that there may be suspicions on the conduct 
of the other party; that there is a possi- 
bility, and that there may be ground for 
the conclusioy that it was not his own act. 
That is not sufficient. Mere possibility, 
or even, to go further, probability, that there 
' may have been such an origin of the trans- 
action, is not sufficient to entitle the Court 
to set aside this razeenamah. Now We are 
‘of opinion thay the evidence is not eaough, 
that there is not sufficient to satisfy us and 
ought not to have satisfied the Court below, 
and, consequently, we think that the right 
conclusion has been como to. o 

The other point that has been taken “is, 
that the question before the Court below, 
and brought by appeal before us, is, whether 
or not there was ground for further enqui- 
ry, and that the Court below did not give 
an opportunity to the parties to’ adduct all 
the evidence that they were in ppssession 
of? Here, again, we are of opinion that the 
proof lies upon the appellant, anf that he 
complaining that he had not an opportunity 
of giving his evidence to the Court below, 
it is for him to shew from these proceedings, 
that he wAs ready to produce evidence and 
offered that evidence, and that the Court 
rejected it. Now we are of opinion that he 
has not made out that, that he has not 
proved that he made thħt tender, and that 
the Court rejected it. On the contrary, 
taking the statement which we have of 
what took place below, principally from that 
on which both parties most rely, as well as 


upon the mofe formal and distinct account, 
of those proceedings (namely, the’ statement 
of the third Judge’s judgment), it rather 
appears that a certain mode of enquiry was 
pointed out, that a certain mode of taking the 
evidence was suggested, and that there was, 
I will not say, acquiescence of the parties 
in that, for it is not necessary in that case, 
but that there was no objection by the par- 
ties, and that there was no ev@dence tendered 
by them which the Court refused to hear, 
Cofsequently we are of opinion that upon 
that ground also the appéllant has failed; 
that he has not satisfied us that he tendered 
evidence which wag rejected ; and that, upon 
the whole, *the trial of the question was 
substantially gone into, the only evidence 
which he did adduce havirg leen examined 
by the Court, and he having’ad the benefit 
of that examination. Under the circum- 
stances of tlre case, while we affirm the 
order of the Court below upon the ground 
I have stated, we do not think that costs 
ought to be granted to the parties. 





The 7th December 1836. 
Present: 


Lord Brougham, Mr. Baron Parke, | Mr. 
Justice Bosanquet, T. Erskine, and Sir A. 
Johnston. 

Evidence (Test in cases of conflict- 
ing)— Registration under Section 
20 Regulation XXXVII, 1793—Pre- 
sumption. 

Meer Usud-oollah also called Shah i 
g Chaman, 


e 
versus 


Beeby Imaman, widow of Shah Khadim 
Hoossain. 


There is no better criterion cf the truth, no safer 
rule for investizating cases of conflicting evidence 
where perjury and fraud must exist on the one ede 
or the other, than to consider what facts are beyond 
dispute, and to examine which of the two cases best 
accords with those facts, according ¢o the ordinary course 
of human affairs and the usu ul habits df life. a 


The act of registration after a proclamation under 
Section 20 Eegulation XXXVII. 1793, amounts to a 
public, open, and notorions assertion of title on the one 
side, and the omission to register, unexplained by proof 
of the ill-healh of the cluimant, or absence in a distant 
country, or ignorance, affords an equally strong presump- 
tion of the non-existence of any title on the other. 

Mr, Baron Perke.—Jueir Lordships are 
called upon in this case to pronounce their 
opinion on a single question of fact with 
respect to which, however, there is a great 
mass of documentary and parol evidence on 
both sides, and conflicting decisions of the’ 
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Provincial and Sudder Dewapny Courts, 
between ‘which weare left to decide without 
much assistance in investigating the truth 
from either, We must therefore determine 
for ourselves, in the best way we are able, 
upon the evidence, oral and written, which 
was adduced on both sides, and which has 
been laid before us and very elaborately dis- 
cussed. 

The plaintig” the appellant, seeks by the 
original suit commenced in 1818, to recover 
from the defendant a property of whiclr he 
was then in pos®ssion. This circumstance 
alone throws upon him the burthen'of proof. 
He was bound to shew to the satisfaction of 
the Court, that he had a*just title to the pos- 
session. The nature of the property is not 
very clearly yenien but it is certain that 
it bad the chaMetes of real estate, being a 
part of the land revenue of a certain district 
originally granted by the Mogul Govern- 
ment for religious purposes, or rather bur- 
thened with a religious obligation, and 
subject to it, to be enjoyed by the grantees 
for their own benefit. This property is 
denominated a muddud-mash. It had been 
undoubtedly in the aétual possession of 
those under whom the defendant claimed? 
and of the defendant herself, prior to and 
sincé the year 1761-down to the commence- 
ment of the suit. The plaintiff deduced 
no title to himself by proof of any con- 
veyance from the original grantees of the 
Moguls, or from any of the persons who 
had been in possession ;' he was, obliged 
therefore to claim on the ground thgt the 
possession of the defendant and her prede- 
cessors was legally his own, and that the 
persons in the actifal occupation or receipt 
of the profits were his agents, and received 
them on his account. The single question 
of fact was, in effect, the only question in 
the cause, and the plaintiff was bound to 
-prove the affirmative. The course which 
læ took for, this purpose was, in the first 
instance, to prove by several witnesses 
payments of mbney by Meer Gholam Kul- 
lenday, wh? was in possession prior to and 
about 1760, and by Beeby Zenut, who sub- 
sequently occupied. Those’ made by her 
were stated to have been in 1776 or 1777, 
on the occasion of the plaintiff's marriage, 
also in 1793 and 1802, and sueh payments 
in all amounted to between ten and eleven 
thousand rupees. eHe also gave evidence 
of the expeuses of the plaintiff's marriage 
having been defrayed out of the revenue, 
and that thb ceremony was performed: in 
1777, when he acted as Malik or owner ; 
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and the like on the occasion of the mar- 
riage of a son (whether the same or a 
different one is left uncertain) in 1793 and 
1812 One witness spoke to an act of 
ownership in the plaintiff or his father in 
1789, Beeby Zenut having restored, by 
his order, the witness’s father to a house 
from whict® he :had been removed ;and se- 
veral others deposed to declarations of 
Meer Gholam Kullendar and of. Beeby 
Zenut on different occasions, and particularly 
in 1776 and 1777, andevenby Shah Khadim 
Hoossain in 1812, that the plaintiff was 
the real owner of the mash, and the case 
was ther closed. But in a subsequent 
stage, and a very short time .before the 
judgment was given, the plaintiff gave 
more parol “evidence, aud produed_ three 
letters appearing to be under the -seal of 
Beeby Zenut, each recognizing the plaint- 
iff’s tithe and that of. his father, and he 
exhibited six copies of papers from the 
Court of Bhaugulpore, one of which pur- 
ports tobe a deed of relinquishment from 
Beeby Boodhun tô Beeby Zenut in 1767, a 
durkhast or petition from Beeby Zenut for 
the management, dated in 1762, and a grant 
of the management accordingly.’ The last, 
if genuine, and duly provede would have 
been decisive ,in the plaintiff's favor; but 
these six documents were considered by 
the Sudder Court as forgeries, and upon 
that assumption the decree of that Court 
was founded. A great suspicion undoubt- 
edly ‘attaches to them. By it is not ne- 
cessary to discuss the question e whether 
there was sufficient proof that they were 
actually forged, because, at.all events, the 
c&pies were inadmissible, for there was no 
evidence of a search for the originals. 
These six papers must therefore be alto- 
gether dismissed from the case for that 
reason, aud it must rest, on the part of the 
plaintiff, on the other documents and the 
orm testimony. , 

On tke other hand, the defendant called 
many ayjtnesses to prove that she, and those 
under whom she claimed, acted and 
were always treated as the owners of the 
mash, that the plaintiff and his ancestors 
were never supposed to be so, and several 
deeds were put in, proving a dtaling with 
the property from a very early period. 
There were two mortgages from Meer Gho- 
lam Kullendar in 1756 and 1761, shewing 
that he was then acting as owner. In 1765 
Beeby Boodhun mortgaged the property. A 
deed was then putin of the date of 1768, 
‘dividing the whole between Beeby Zenut, 
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to whom eight shares were assigned, and 
Beeby Noorun, who took seven. That both 
‘were subsequently in possession was proved 
by their joining in a lease in 1775, and by 
one leasing in 1782 her seven shares, and 
the other mor tgaging here eight .shar@ in 
1783. ‘This possession of both is shewn by 
perwannas to have continued in? 1786, and 
is said to be an absolute possession; and 
there is parol evidence on the cross examin- 
ation of the plaintiffs “witness, Mahto, and 
the examination of the defendant’s witness, 
‘ux, that both were at one fime in posses- 
“sion, for the latter mentions that there were 
two cutcherries. A conveyances was then 
proved of Beeby Noorun’s share to, Beeby 
Zenut in 1789; after which, in 1791 and 
1798, the latter leases as sole *owner, and 
conveys the whole, in 1796, to Shah Khadim 
Hoossain, her nephew, of whose actual. pos- 
session in 1794 parol evidence was given ; 
and four leases, two of the subsequent dates 
of 1799, 1800, and two of 1805, were pro- 
duced, all purporting to be made by Shah 
Hoossain alone, and provin® that he acted as 
owner from that time. 


From this outline of the defendant’s case, 
so far as I have stated, and without advert- 
ing to twoimptrtant facts, which I shall after- 
wards notice, it appears that @ title is de- 
duced from Beeby Boodhun to the defendant, 
and confirmed by regular acts of ownership 
exactly corresponding with the documeytary 
title. Qn contrasting this case with the 
plaintiff's, several observations occu’ in 
favor of ifs truth. So far, indeed, as relates 
to the acts of ownership of Beeby Zenut, 
it is not absolutely inconsistent with the 
plaintiff's case,.which admits her to be mt 
possession, and being so, she might deal 
with the estate by leasing and mortgaging 
it as,her own: but the acts of owner- 
ship of Beeby Boodhun and Beeby 
Noorun are altogether inconsistent, gpd 
cannot be explained upon the plaintiff's 
hypothesis, and they are very distinctly and 
satisfactorily proved. Again, thg tdmis- 
sions of title sworn to as having been made 
by Meer Gholam Kullendar and Beeby Zenut 
and Shah Khadim Hoossain or Borge, are 
wholly at variance with thtir solemn acts ; 
for these declarations are said to have 
been made about the very times that these 
persons were actually conveying the pro- 
perty as their own, and it is impossible to 
suppose that, when they were acting as 
owners, and in their own right, they should 
be aJlmitting to witnesses that they had no 
right at all, Much greater credence is to 


—— 
be given fo gtheir acts than to their alleged 
words, whichf are so easily mistakes or mis- 
represented. As to the proof of payments, 
their amount is small compared to the actual 
revenue; and it may be true that, con- 
sidering the connection of the families (for 
the plaintiff married Beeby Zenut’s niece), 
money has been occasionally sent as an act 
of bounty, and the expenses of the mar- 
riage of the plaintiff may Mo have been 
defrayed, in part or in all, by her. But if 
the proceeds of the mash had really belong- 
ed to and been remitted*to the plaintiff 
down to the commencement of the suit, 
which the plaintiff alleges, whatever diffi- 
culty there might Mive been to have proved 
such payments at a more remote pepiod, 
there certainly would have been none in 
giving abundant evidence, aont times, by 
numerous living witnesses ; but the proof, 
instead of growing stronger, becomes weak- 
er, the nearer we approach to the present 
period, and no remittances whatever are 
shewn to have occurred since 1802. 

The restoration of the witness Mahto’s 
father in 1783 by Beeby Zenut, at the re- 
quest of the plaintiffs father, may have a 
foundation in truth, without leading to the 
inference that the father was the malik ; 
and it is to be observed that it is at variance 
with a fact asserted by other witnesses of the 
plaintiff, namely, that in 1776, seven years 
before, the plaintiff himself was the owner 
of the property. 

I proceed to the written eridan; The 
three letters alleged to be from Beeby Zenůt 
are open to much observation : they were 
brought forward late in the case, after the 
plaintiff’s vakeels had closed their cause, the 
last of them on the Very day of the decree, 
when the opposite party had no opportunity 
to contest their genuineness, and that was 
not proved, except by the similarity of the 
impression of the seal with that of a seal 
produced by the defendant. , è 

Tho first of these letters, which according 
to the testimony of a witness named Golam 
Hoossain, was written in 1793, if addressed 
to Mahomed Meer as the malik, whereas 
it is proved by several of. the plaintiff's 
witnesses that the piar himself filled that 
character in 1776.9% The second, dated 1797, 
might, if trug, have been confirmed by the 
production of the account therein referred 
to; and if it had beenereally written by 
Beeby Zenut to the plaintiff, it is singular. 
that, after the strong entreaties it contains 
thar. the plaintiff would come 6ver on ac- 
count of her age, infirmity, and failure of 
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sees 
sight, he should have pig her still 


to continue his agent till her dpath, which 
happened ning years afterwards. 

The third letter is open to no observation 
peculiarly belonging to it, but al] are very 
inconsistent with the solemn acts, leases, 
and mortgages, proved on the other side on 
corresponding dates, a lease in 1765 by 
Beeby Boodhun, in 1793 by Beeby Zenut, 
and a sare by the latter in 1796 to 
Shah Khadim Hoossain of all his estate. 

We should therefore feel little difficulty 
in deciding on evhich side the truth lay, if 
we had nothing else to guide our judgment 
than the comparison of these conflicting 
‘acts and declarations, “parol gnd written, 
on oge side and on the other ; but we are 
not thus ae eee There are some other 
facts which alyestablished beyond all possi- 
bility of doubt, and there is no better 
criterion of the truth, no safer rule for in- 
vestigating cases of conflicting evidence, where 
perjury and fraud must exist on the one 
side or the other, than to consider what 
facts are beyond dispute, and to examine 
which of the two cases best accords with 
those facts, according to the ordinary course 
of human affairs and the usual habits of life.» 

Now, there were two facts most distinetly 
established. The first was, that in pursu- 
ance of a notice given according to Regu- 
lation XXXVII.. 1793, Section 20, Shah 
Khadim Hoossain in 1797 entered his 
‘elaim in the public records as the owner of 
this mash, deriving his title by grant or 
tuinleek-namah from Beeby Zenut, dated in 
1796, and no proof was given on the part 
of the plaintiff that he ever was, or claimed 
to be, registered as the owner. The second 
fact was that, although éhe plaintiff's case 
proceeded on the ground that Beeby Zenut 
and Shah Khadim Hoossain wero in pos- 
session as his agents, and accounted to him 
for the profits, yet he produced no single 
agcount-current or duftar for any part of 
the time. hese two facts, then, being 
undoubted, we have to consider whether 
the case o& the part of the plaintiff can 
be reasonably reconciled with them. If 
that case were true, is it likely that the 
claimant, who lived fifty or sixty miles 
from Patna, would have abstained to bring 
forward his claim on so impoytant an oc- 
casion as that which occurred, when the 
Government called, upon all persons hav- 
ing title to property of this description to 
appear and enter it on public Registers, in 
order to, prévent its being forfeited to the 
Government? This fact is most important, 
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not because the Registers themselves are 
at all of the nature of conclusive evidence 
of title (for the Regulations provide against 
that),"but because this act of registration 
after a proclamation amounts to a public, 
open) and notorious assertion of title on 
the one side, and the omission to register, 
unexplained‘sy proof of the ill health of 
the claimant, or absence in a distant 
country, or ignorance, afford an equally 
strong presumption of the non-existence of 
any title on the other. Again, if the 
plaintiff was for near fifty years the owner, 
having either the whole of the mash or 
the surplus of ‘its revenues, after satisfying 
the supposed religious purposes for which it 
was given, is it to be believed that he would 
not have had*a regular annual account, at 
all events some occasional statement, from 
his agents, of the receipts and disbursements ? 
and we have the means of knowing, from 
the assistance we receive at this Board: 
from persons conversant with the subject, i 
that the natives are particularly exact in 
keeping written aécounts. 

For these reasons, we are of opinion that 
the weight of evidence is in favor of the 
defendant, and that the claimant has by no 
means satisfied the exigencyeof the law, 
which throws, on him the burthen of 
proof. -We therefore affirm the decree of the 
Sudder Dewanny Adawlut, and. we are 
of opinion that it must be affirmed with 
costs.° 

Load Brougham.—Did thg appellant sue 
in formå pauperis ? ` 

Mr. Miller.—I am not aware, my Lord. 

Judgment affirmed with costs. , 


The 17th December 1836. 
Present : 


Lord. Brougham, Sir L. Shadwell, Mr 
Ftstice Bosanqået, T. Erskine, and Sir A. 
Johnston. , 


Hvidénce—Production of Account- 
Books. 


Sorab-jee Vacha Ganda, 
versus 
Koonwur-jee Manik-jee. 


One party, by merely producing his own books of ac- 
count, cannot bind the other. 


Sir L. Shadwell.—On the 6th of April 
1813, Koonwur-jee’ Manik-jee, the respond- 
ent in this appeal, brought Iris plaint in the 
Zillah Court of Surat against Mun-jee Bhaeoe 
and the respondent Sorab-jee, alleging that 
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they had dealings with him, that their ac- 
count-current was regularly adjusted by their 
gomastahs up to 1860, and that on the 9th 
Poos-sood 1862 there was a balance in the 
respondent’s favor of rupees 7,132-1-60. 
His claim against the defendants wag for 
that sum, principal and interest, equal in the 
whole to rupees 13,689-0-75 ;efrom which 
he deducted rupees 2,125 principal, and 
2,070-3-6 interest, making 4,195-3-6, on 
the acceptance of Hoimuz-jee Bheem-jee, 


who, it was alleged, had not paid the plaintiff 


a rea, leaving a balance against the defend- 
ants of rupees 9,048-1-69. The defendants 
answered separately. The appellant denied 
having settled accounts with the plaintiff's 
gomastah. 

In support of his case the respondent pro- 
duced an extract from his own accounts. 
Two letters were also put in evidence and 
some witnesses were examined. The infer- 
ence from the letters rather was, that there 
had been separate transactions between the 
respondent and the appellant ; but there was 
no evidence to shew that èhe appellant was 
privy to the respondent’s accounts. The 
Zillah Court, however, on the 24th of May 
1815, decreed that the defendant should pay 
to the plaintif the sum of rupees 7,132-1-60 
according to the dufters of the plaintiff. 

The respondent, ou the P7th of October 
1815, brought another plaint in the Zillah 
Court against Mun-jee Bhnee and the ap- 
pellant, to recover the 2,125 rupees and 
interest, and on the 26th of March 18197, the 
Court dgcreed - that the defendants should 
pay to the respondent the 2,125 rupees and 
interest. The only evidence in that suit 
was, that the 2.125 rupees hud not been 
paid to the pluintiff: no additional evideifce 
was offered to shew that the defendants 
could be bound by the plaintiff’s accounts. 

The respondent appealed to the Provincial 
Court against the decree of the 24th of May 
1815, because interest had not been allowed 
him on the sum recovered, and the,Provin- 
cial Court, on the 10th November 1815, 
decreed the appellant and Mun-jé@e Bhaee 
to pay the interest which had been disal- 
lowed by the Zillah Court, aud the costs of 
the appeal. bs i 

The appellant appealed to the Provincial 
Court from the decree of the 24th of May 
1815, but on the 23rd of July 1816 the Pro- 
vincial Court affirmed the decree. 

The appellant also appealed to the Provin- 
cial Court from-the decree of the 26th of 
March 1817, buton the 14th of April 1818 
the Provincial Court affirmed it. 





Upon three distinct appeals to the Court 
of Sudder #Jewanny Adawlut, in two of 
which Sorab-jee Was sole appellant, and in 
the third he and Mun-jee Bhaee were joint 
appellants from the three decrees of the 
Provincial Court, those decrees were affirmed 
with costs hy three decrees, two of the 25th 
of March 1818, and one of the 12th of May 
1819, 

The appellant, Sorab-jee, presented his 
appeal to His Majesty in Council against 
thoge decrees of the Sudder Dewauny 
Adawlut. It is observablg that, if the first 
decree of the Zillah Court were right, its 
second decree mighį be right also; for the 
claim for thé sum of 2,125 rupees and in- 
terest rested on the same ground ` as the 


claim by the first plaint, end df those decrees 
were right, the decree of the Provincial 
Courti upon the appeal of Koonwur-jee 
Manik-jee for the interest disallowed by the 
Zillah’ Court, might be right ; but if the 
decree of the Zillah Court upon the first 
plaint were wrong, then that plaint, as well 


“as the plaint in the second suit in the Zillah 


Court, and the appeal of Koonwur-jee Manik- 
jee to the Provincial Court, should have been 
dismissed with costs. 

No evidence was brought before the Pro- 
vincial Court or the Court of Sudder De- 
wanny Adawlut, which was not before the 
Zillah Court, so that the decrees can only 
be supported, by holdimg that one party, by 
merely producing Ifis own books of account, 
can bind the other. 
is utterly untenable ; aud the result is, that 
all the eight decrees are wrong; that the 
three decrees of the Sudder Dewanfty 
Adawlut Court complained of must be re` 
versed as to the appellant, at without 
costs ; and not only must the decrees of 
the Provincial and Zillah Courts be reversed, 
so far a3, they direct the appellant Sorab-jee 
to pay principal, interest, or costs, but the 
two original plaints in the Zillah Court, and 
the respondent’s appeal to the Provincial 
Court, must, as against the appellant Sorab- 


But such a proposition 


jee, be dismissed with costs. 
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. The 8th February 1487. 
Present : 


Lord Brougham, Mr. Baron Parke, Mr. Jus- 
tice Vaughan, T. Erskine, Sit E. Hyde 
East, and Sir A. Johnston. 

Limitation (Section 13 Regulation T. 
1800, Bombay Code)—Offer of Com- 
promise— Residence of Defendant in 
Foreign Ferritory.. 

On Appeal from the Sudder Dewanny 

Adawlut at Bombay. | ° 


Bhaee-Chund and Koosal-Chund, 
versus 


Purtab hund, « 


Tho offer of a specific sum of money by way of com- 
promise, in no yay involving an admission of the justice 
of the plainti demand further than what may be in- 
ferred from the Offer of any compromise (an inference 


which is never permitted), cannot bring the plaintiff 


within the exceptions in Section 15 Regulation I of 1800 
of the Bombay Code, under which a suit is barred by 
limitation ifnot brought within 12 years from accrual 
of cause of action. k 

The defendant’s residence beyond the limits of the 
E. I. Co's. Courts is not a good and sufficient cause, 
within the meaning of the same exceptions, to excuse 
the plaintiff's delay in suing beyond the 12 years. 


Right Honble T. Erskine.—Tuis was an 
appeal from a decree of the Sudder Dewanfly 
Adawlut at Bombay, which formed the last 
of a series of proceedings in the Court of that 
Province upon the question now pending for 
the final decision of His Majesty in.Coancil. 

The first of these proceedings was a 
complaint filed in the Zillah Court at Surat, 
in the year 1819, against-Roop Chund, since 
deceased, by the preseat respondent Pur- 
tab Chund, suing in formå pauperis, in 
which he claimed, as heir of his late upele 
Pana Chund, decéased, the sum of 3,477 
sicca rupees; and an equal amount of interest 
upon a note-of-hand, alleged to have’ been 
given by Roop Chund, in the year 1792, to 
Koorum Chund, the partner of the respond- 
ent’s uncle, Pana Chund, to secure the amount 
@of the balayce then due from Roop Chund to 
the partnership. After several intermediate 
proceedings in, the Zillah Court‘ and in the 
Sudder Adawlut, which it is not necessary 
to particularize (during which the defendant 
Roop Chund died, and the present appellants 
intervened, and were admitted to defend the 
suit), the cause came 8n before the Zillah 
Court for final hearing on the ‘14th of Febru- 
ary 1823. ‘The defence set up during these 
proceedings by Réop Chund, and afterwards 
by his heirs, was, first, that Roop Chund 
never owed anything to Pana Chund or 
Koorum Chund.-’ Secondly,’ that the note 
producéd had been fraudulently obtained 
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| or right to sue thereon. 
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interest there! 
Thirdly, that ihe 
supposed cause of action had arisen more than 
twelve years before the commencement of the 
suit and was, thbrefore, barred by the Regu- 
lations of the Company. ` 

In reply to the first defence, the plaintiff 
relied upon the production of the books of 
account and the note. In reply to the second 
defence, it was stated that, after the death of 
Koorum Chund, and the respondent's uncle, 
Pana Chund, he, the plaintiff, came to a set~ 
tlemeut of the partnership accounts with the 
widow of Koorum Chund, who, having re- 
ceived from him her dués, gave him a deed 
of release, whereupon he took possession of 
the dufter aud the note as having the exclu- 
sive right to them. In reply to the ¿hird 
defence, he relied upon the fact that the uote 
was executed at Poonah, where Roop Chund 
resided, and that he had never been at Surat 
since, until just before the commencement of 
the suit; and further, that Roop~Chund on 
his arrival from Poonah in 1819, had admitted 
the justice of his claim, and ‘liad offered to 
pay a sum of money by way of compromise. 

The widow of Koorum Chund was ex- 
amined upon interrogatories Exhibited by the 
direction of ehe Court, and stated in sub- 
stance that the note had no reference to any 
partnership concern between Koorum Chund 
and, the plaintif’s uncle Pana Chund, but 
was, given for money due to her, husband 
alone, ond that the release eras executed by 
her without reading it, and was dntended to 
relate only to charities and other like ex- 
enses, That at the time she executed it, she 
‘did not give the note to the plaintiff, but that 
he stole it, together with her books and 
papers. 

The Zillah Court, upon consideration of 
the whole case, was of opinion that the 


plaintiff, who had no legal 


evidence of Koorum Chund’s widow -wae 


fatal to the plaintiff’s claim, and also that 
the plaintiff had not shown in proof why the 
Statiteof Limitations of twelve years should 
not bear upon his case, and, therefore, passed 


judgment against the plaintiff, and decreed 


that one-half of the fees of the defendant’ 
vakeel should be recovered’ from the de- 
fendant, and the remainder from any pro- 
perty that might be found to belong to pe 
plaintiff, and the fees of the plaintiffs vake 

should also be recovered from any property 
found to belong to the plaintiff. The cause 
was carried back by appeal to the Sudde 
Adawlut, before which fresh evidence wa 
taken, relative to the several questions raises 
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before the Zillah Court, and on the 3rd of By the 13tp Article of that Regulation, 
June 1823, the Second Judge, before whom | the Judge of thag Court is prohibited 
the cause was heard, recorded his view of | hearing, trying, or determining: the meritg 
the case, delivering his opinion, for the lof any suit whatever, against any person 
reasons therein stated, that the decision of | or persons, if the cause of. action shall 
the Zillah Judge should be veversed, andthe | have arisen twelve years before any suit shall 
amount of the note with interest and costs in have been commenced on account of it, un- 
both Courts should be awarded té the plaint- | less the complainant can show by clear and 
iff below and their appellants, and referred positive proof that he had „demanded the 
the case for the consideration .of the full money or matter in question¥and that the 
Court. And afterwards, on the 26th of the defendant had admitted the truth of the 
same month, the rest of the Court, after con- demand, or promised to pry the money, or 
sidering the documents and proceedings, con- | that he directly preferred hì$ claim within 
curred generally in the view taken by the | that period forthe matter in dispute, to a 
Second Judge, and determined’ to’ reverse Court of competent jgrisdiction, to try the 
the decree passed by the Zillah Court at | demand, andeassign’ satisfactory reason to 
Surat, and decreed that the sum of 6,954 | the Court why he did not proceed in the mit, 
sicca rupees 3 annas be paid to’ the appel- | or that either from minority oresome other 
lant by the heirs of Roop Chund, with fall | good ‘and sufficient cause; hefiad been pre- 
costs in both Courts. cluded from obtaining redress. In this case 

Against this decree, the present appeal has | the cause of action arose twenty-seven, years 
been lodged, and the case was argued before | before any suit was commenced, Ualess, 
this Board on the 7th of December last, | therefore, the respondent .can bring himself 
when the Counsel for the appellants insisted — within one of the exceptions to this pro- 
Jirst, that the respondent hid made out no hibition, the dismissal of the complaint by 
tight of actiou against Roop Chund or his | the Zillah Court‘of Surat must be held to 
heirs ; secondly, that, as the supposed cause | have been right, and the decree of the Sud- 
of action had arisen beyond the jurisdiction | dêr Adawlut erroneous. The respondent 
of the Court at Surat, and as the defendant contended, and the Sudder Adawlut decided, 
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Roop Chund was not resident within it-as a 
fixed inhabitant, but had only come to Surat 


for a temporary purpose, the Zillah Court 
had no juiisdiction in the case ; and 
thirdly, that the plaintiff’s right of action, 
if it ever existede had been barred by’ the 
lapse of time, - 

Their Lordships intimated their opinion 
in the course of the argument, that the 


plaintiff's title to sue, unless he had beeg 


barred by the lapse of time, was sufficiently 
astablished by the evidence, and that as 
ihe heirs of Roop Chund had intervened in 
ihe suit, and there was no evidence that 
hey were resident at Surat, 
Jhund had formerly lived, no objection 
‘ould be raised by them to the jurisdtgtion, 
specially as no such point was mgde by 
hem in either of the Courts, abroad, where 
he fact could have been easily ascertained. 
t is, therefore, unnecessary to say any 
hing now upon those points, and the less 
o because their Lordships are of opinion 
hat upon the ¢hird objection the ‘decree of 
he Sudder Adawlut must be reversed, and 
28 plaintiffs suit dismisged. That objec- 
on wag founded upon the first Regulation 
f the Governor of Bombay, confirmed 
1 Council in August 1800, for the’ insti- 
ition of a Court of Justice in Surat. 





where Roop 


usual place ofsbusiness, to whic 


that the case was brought-within two of the 
exceptions—first, that the defendant had 
admitied the truth of the demand ; and se- 
condly, that the plaintiff was prevented by 
the defendant’s continued residence at Poo-. 
nah, where the noté was given, from procur, 
ing a settlement of the bond, and that: he 
had thereby shown that by a good and suffi- 
cient cause he had been precluded from ob- 


taining redress. 


The evidence up$n which the supposed 
admission by Roop Chund of the truth of 
the plaintiff's demand rests, is to be found 
in the depositions of Koosul Chund, Tarar 


Chund, and of Wugt Chund, Juy Chund, 


taken before the Sudder Adawlut,yand priat-@ 


ed in the 28rd and 24th pages of the Ap- 
pendix D. But when this, evidence is 
examined, it will be found to amount to no 
more than an offer of a specific sum of money 
by way of compromise, in no way involving 
an admission of the justice of the plaintif{’s 
demand further that what may be inferred 
from the offer 6f any compromise, an infer- 
ence which is never permitted; and which 
in‘ this case would be moste unfair, when the 
action was commenced while the defendant 
was absent for a temporary purpose from his 
he was 


anxious to return, Their Lordships; there- 
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fore, are of opinion that the facts stated by 
those witgesses onght not to be taken as 
proof of any admission bY the defendant of 
the truth ofthe plaintiff’s demand, so as 
to take the case out the of prohibitory Clause 
of the 13th Article of the Regulation. The 
guly other ground upon which the plaintiff 
seeks to be exempted from the effect of the 
probibition is the continued residence of the 
defendant at nah. But no evidence is 
to be foundin My of the proceedings to show 
that the plaintiff might not, by adopting pro- 
per steps, have okéained redress in the Mah- 
ratta Courts’ at Poonah. It was stated, 
indeed, in the course of the argument, that 
it was useless for a poolgman to commence 
any proceedings against a wealthy opponent 
in thé Peishwa’s Court ; but their Lordships 
. cannot, in the Tysence of all proof, judicially 
assume this asa fact. It was also urged 
that the decision of the Sudder Adawlut 
might be taken as evidence of the opinion 
of the Judges of that Court, who must be 
presumed to know how justice was adminis- 
tered in the Native Courts, that the plaintiff 
could not have procured redress there.if he 
had attempted it. But the second Judge 
who alone gives any reasons for the decree, 
does not assign this as the reason why the 
plaintiff was prevented obtaining an earlier 
Settlement of the bond at Poonah, and we 
have upon this fact the opinion of the Zillah 
Judge the other way. Their Lordships, 
therefore, are of opinion that they ought not 
_ to adopt these vague surmises as a substitute 
for the clear and positive proof required by 
the Regulation . in question. i 


If their Lordships had found that, by a 
train of decisions in the Courts abroad, the 
residence of the defendant beyond the limits 
of jurisdiction of the Company’s Courts had 
been considered a good and sufficient excuse 
for the complainant’s delay beyond 
twelve years, they would have considered 
thegselves bound by a practice upon “which 
the plaintiff might have been fairly presumed 
to have relied, and the case was allowed to 
stand over fo® the purpose of enabling the 
Counsel” of the respondent to produce any 
such decisions, but none can be found. In 
the absence, therefore, of proof and author- 
ity, their Lordships can fmd no principle 
ou which they can determine thatthe resi- 
dence of Roop Chund at Poonah afforded 
such an obstacle to the plaintiff's obtaining 
earlier ‘redress, as to exempt him from the 
effect of the prohibition under discussion. 
The learned Counsel for the resppndent re- 
lied very much upon a decision ii this country, 


the 


in the case of Williams v. Jones, ‘13 East, 
R. 489. But the point argued and decided 
in that case was essentially different from 
the question now under discussion. In 
that case, the plaintifi’s claim was clearly 
broughit within the express exception of the 
Statute, but it was contended that his right of 
action was ge, because by the adoption of 
the Statute of Limitations in India; where the 
contract was made, his remedy had been 
barred there by the lapse of time, and the 
decision of the Court proceeded upon the 
ground that as before the Statute of Limita- 
tions the plaintiff's right of action in this 
country had Aó limit, and as the circum- 
stances of the case exempted it from the 
operation of that Statute, his remedy could 
only be barrell by the extinguishment of his 
right : and as the adoption of the Statute of 
Limitations in India could only bar his 
remedy there, but did not extinguish his 
right, his remedy in this country remained 
unimpaired. 

Here the only question is, whether the 
plaintiff's case briv@schim ‘within the excep- 
tions ; namely, whether he has shown, by 
clear and -posijive proof that either from 
minority, or other good and sufficient cause, 
he had been precluded. frém obtaining: re- 
dress. x 

Their Lordships are of opinion that no 
such case has been made out, and will, there- 
fore. recommend His Majesty to allow this 
appeal, to reverse the decree of the Sudder 
Adawlift, and to affirm the sgntence of the 
Zillah Court. ss 





The 8th February 1837. 
E “Present : 


Lord Brougham, Mr. Baron. Parke, Sir 
J. Nicholl, T. Erskine, Sir E. Hyde East, 
and Sir A. Johnston. 

í Costs. 


On™~ Appeal from the Sudder Dewanny 
© Adawlut of Bombay. 


Médyo Row Chinto Punt Golay, 
versus : 
` Bhookun-Das Boolaki-Das. 


Appeal by defendante against whom the suit was 
decreed in the Court of first instance, wlfich decree 
was affirmed on appeal by the Sudder Adawlut, The 
Privy Council held that the plaintiff had not made 
out his case below, and reversegl the judgment, but 
awarded to the defendant costs in the first Court only, 
and not in either of the Appellate Courts, on the ground 
that the plaintiff, as respondent, was defending ethe 
judgment. 5 


Lord Brougham.—Tuetr Lorpsuirs are 
of opinion that the plaintiff has not made 


D 
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out his case below, and that the, judgment 
must be reversed, there being no sufficient 
evidence to fix the defendant with the sum 
in question ; and consequently the judgment 
in the first case, and the judgment in the 
second instance upon the appeal prosécuted 
to the Sudder Adawlut, must be reversed. 
Tt will also follow that the® costs in both 
must be refunded if paid by the present 
appellant . 

Mr. Baron Parke.— They will be reversed 
of course without the costs of the proceed- 
ings here. 

Lord Brougham.—Yes, if there is any 
part not paid, they must be*paid ; if leave 
to appeal was given upon ‘security, there 
will be no costs to be paid ; but then the 

‘question will arise, whether fhe, appellant, 
‘the defendant in the Court below in the 
first instance, and the appellant:in the 
appeal here, ought not to haye his costs ? 
Now, he ought to have no costs of the appeal, 

. but he ought to have’ his costs in the first 
Court where he ought to have prevailed ; 
he ought to have his tosts in the original 
Court, where there ought to have been a 
‘non-suit, or a verdict for the defendant. 
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Mr. Barop Parke—They seem to have 
proceeded pon the assumption that the ac- 
count was sent, wlfich is quite incorrect. 

Lord Brougham.—They should have 
done what Mr. Baron Parke has said ; but 
there is the report of the bankers, that he 
delivered in the account to Chinto Punt, 
that is stated in the judgment, but that is 
only to be found in the report of the bank- 
ers. 

Mr. Miller.—Nowhere ok. 

Lord Brougham.—It is intended. to 
get.rid of the statement shat he lived in 
the house. 

Mr. Sergeant Spankie.~~Yes. . 

Lord Brougham.— We reverse the judg- 
ment without cost; but any costs paid 
below by the appellant to the respéndent 
to be refunded, and the cogs of the appel- . 
lant in the Court of first instance’ to be 
paid by the respondent, but no costs to be 
in the Court in which the present appellant 
was the appellant, and the present respond- 
ent was respondent, because the respond- 
ent was defending the judgment. > 

` Mr. Sergeant Spankie-—The costs to be 
refunded in the first Court, but none in 


Mr. Baron Parke.—There is no grounde| the second. 


-whatever fer the judgment, except the 
observation of Mr. Lloyd,, that they ought 
to ‘have cross-examined the ~ witness ; 
but if you look at the evidence, it is clear he 
knows nothing about it. 

Lord Brougham.—If you look *at the 
’ bottom of page 10, and take the passage, 
“that ke was a gumastah,” and separate it 
from what goes before and after, you would 
have some case; but the top of the next 
page shews he knows nothing about it. 2 

Mr. Sergeant Spankie—Yes, my Lord, 
that was my case; and I thought my 
learned friend Mr. Lioyd knew better what 
an examination in the Examiners’ Office 
was, than to talk of crogs-examining, 

Mr. Baron ‘Parke.—No inference is to be 
drawn from not putting questionsson cross- 
examination. ° 

Mr. Sergeant Spankie.—It % shooting 
in the dark. We ought to send out some 
people to instruct the agents there, 

Lord Brougham.--The costs are consider- 
able ; one cannot help feeling that a single 
question’put by you might have given the 
case an exceedingly different appearance if 
that account had been brought home to 
Chinto Punt. 

Mr. Justice, Bosanquet.—If Gopal had 


Hr. Brougham.—But the present appel- 
lant’s costs in the first Court to be paid by 
the present respondent. ` 

The Right Hon'ble T. Erskine —The 
costs in the Zillah Court to be paid to the 
appellant, but no costs in the Sudder De- 
wanny. 


The 10th February 1837. 
Present: 


Mr. Justice Bro&gham, Mr. Baron Parke, 
Mr. Justice Bosanquet, T. Erskiwe, Sir 
E. Hyde East, and Sir A. Johnston. 

Appealto Privy Council—Consolida- 

tion of suits. oo 
On Appeal from the Sudder Dewatny 
Adawlut in Calcutta. 


Moofti Mohummud Ubdodllahgand another, 
; versus K 


Baboo Mootechund. 


Upon the construction of the Statute 21 Geo, III 
c. 70 s. 21, it was b€ld that two suits (each for less than 
50,000 rupees, but both for more than that amount), in 
which separate judgments were given, could not be 
consolidated for the purpose of permitting an appeal to 
the Privy Council ; each Jacgmont, when pronounced, 
having been final and conclusive, ° 


Mr. Miller.—My Lor»s : this is a petition 


said he had communicated the receipt of ihe | of appealyfrom Bengal. With respect to 


money, there would have been an end of it. 


u 


the form of this petition, there is an arrange- 
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ment between the parties, in consequence of 
which it qomes before your Lobdships now 
in this form, This petition prays that His 
Majesty in Uouncil “will be pleased to 
take their said appeal in the said two causes 
into your most gracious consideration.” 

Right Hon'ble T. Erskine.—Are there 
two causes ? 

Mr, Miller—Yes, my Lord. 

Mr, Justice T ane understand 
that the app@l 
mud Ubdoollah. A 

Mr. Miller.—Mobhummud-Ubdoollah and 
Moofti Mohummud Ismael. 

Right Howble T. Ershine.—There is a 
‘eross-appeal, Ae 

Mr. Miller—No ; the petitioners are the 
appefants in the consolidated cause. 

Mr. Serjent Spankie—There were two 
causes below. “Thére was one defendant 
in one, and-three defendants in the other. 

Mr, Baron Parke.—Are you agreed ? ' 

Mr, Serjeant Spankie.—As to that fact. 

Mr. Baron Parke.—But not as to the 
result ? 

Mr. Serjeant Spankie.—No, my Lord. 

Mr. Baron Parke.—There are two dif- 
ferent cases. 

Mr. Miller——Which were consolidated 
in India. 

Mr. Baron Parke:—What were those two 
different cases ? ; 
“Right Hon'ble T. Erskine.—It appears 

to be an appeal by Moofti Mohummud Ub- 
doollah against Baboo Mootechund, and it 
appears to be an appeal now by Mootechund 
against Ubdoollah; that appears to be a 
cross-appeal. 

Mr. Miller —It dogs appear so. 

Mr. Baron. Parke.—Where are these 
from ? 

Mr. Miller—From Bengal. The peti- 
tion prays “ that'the same may be declared 
consolidated, and heard together as one 
appeal, and that your order of summons may 
be tased to the said respondent to appear 
and put in his answer thereto, and that 
service thereof apon his agents may be 
deemed *good service, and that an early diy 
may be appointed for hearing the said appeal, 





and that the said decrees of the Sudder‘ 


Dewanny Adawlut, in the gaid two causes, 
may be reversed, altered, or varied, and that 
your petitioners may have such further and 
other relief in the prémises as to your Ma- 


jesty. in your great, wisdom, may seem 


meet.” ; 
Mr. Baron, Parke. —What is p amount 


of the property ? 
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Mr. Miller.—If your Lordship will allow 
me, I will state the facts of the case. 

Mr. Baron Parke—Will you have the 
goodness to answer that question ? 

Mr. Miller,—The amount of the first 
saa is 19,046 rupees. 

. Vigram.—That is the prineipal. 

Mr. Baren Parke.—What is the whole 
amount of the principal and interest ? 

Mr. Wigram.—34,476 rupees, and in the 
other cause itis 19,046. s 

Mr. Baron Parke.—They are, both below 
the amount. 

Mr. Wigram.—They are. 

Mr. Beroe Parke.—But can you consoli- 
date so as to give us jurisdiction ? 

Mr. Miller.—We shall endeavour to satis- 
fy your Loxdsbip of that; each of the 
suits ‘separately is below the amount re- 
quired. 

Sir A. Johnstone—There are two suits 
brought here by the Company under the 
Act. ; - 

Mr. Miller.—Yes, they are. j 

Mr. Baron Parke. —What is the Statute ? 

Mr. Serjeant Spankie.—The 21st of Geo. 
III. chapter 79, section 21. 

Iur. Miller—The petition states on the 
24th of November. . 

Mr. Baron Parke.—There is a point of 
law depending* entirely upon the construc- 
tion of the Act, without knowing more of 
the facts. 

Mra Miller—There are certain facts in 
this case which are somewhat material, 

Right Hon'ble T. Erskifte.—We must 
first be satisfied that we have power"to hear 


it. Š 
Jlr. Wigram.—In our Courts you have 
suits, Gross-suits, and supplemental suits, 
and at last the Court acts upon them as one 
suit. ‘The words of the Act are, “in Civil 
suits, the value of which shall be £5,000.” 

Mr. Baron Parke.—There can be no ap- 
pemt to the King in Council except in suits, 
the value of which is £5,000. 

Mr. Miller.—I shall satisfy your Lord- 
ships that,before this case came from India, 
it was one suit. The petition sets forth 
that, on the 24th day of November 1818, 
Baboo Mootechund, of the city of Benares, 
merchant (the respondent hereto), filed his 
plaint in the Provincial Court of Appeal of 
the province of Bareilly against your peti- 
tioners, and also against Moofti Gholam 
Umbuyee, the father of your petitioners, 
and one Mohummud Hubeebood-deen, for*the 
recovery of the sum of 19,046 rupees ; that 
is the first suit. It then sets forth that 
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Mohummud Hubeebood-deen never appeared 
to the said plaint or any of the subsequent 
proceedings in this cause; and your peti- 
tioners, and their said father, duly appeared 
.to the said plaint. It then sets forth that, 
on the 2nd day of October 1820, th@ said 
-Provincial Court made a decree. It sets 
forth that ,the second suit took place be- 
tween the parties ; that on the same 24th 
day of November 1818, on which the said 
respondent filed his plaint in the said cause 
No. 152, he also filed another plaint against 
your petitioner, Moofti Mohummud Ubdool- 
lab alone, for the recovery from him of the 
sum of 15,480 rupees. The petition sets forth 

_ that the said’ Provincial Court, on the same 
2nd day of October 1820, in whick they 
had made their decree in the sid cause, No. 
152, also'made their decree in the said 
cause, No. 158, whereby they dismissed the 
claim of the said respondent with costs. 

“With respect to the second suit, it ‘sets 
forth, “That on the 3rd of February, 
1821, the said respondent appealed from the 
said decrees of the said® Provincial Court 
in both the said causes, Nos. 152 and 153, 
to the, Court of ‘Sudder Deanny Adawlut 
at Calcutta, before which additional evi- 
dence was éaken in both the said causes. 
That on the 23rd day of August, 1823, the said 
Court of Sudder Dewanny Adawlut made 
their decrce in the cause which had been 
numbered 152 on the file of the said Pro- 
vincial Court,. and twas then numbéred as 
2106 of 1821 on the file of the said® Court 
of Suddgr Dewanny Adawlut, whereby they 
decreed that the said decision of the Pro- 
Vincial Court should be reversed, and the 
appellants’ appeal be decreed.” And she 
said Court procéeded in their said decree 
to direct, in the words ‘aid figures, or to 
the purport and effect following (that is 
to say), “The appellant aforesaid will re- 
ceive the sum of rupees 19,046-3-3, the’ 
principal amount of the bond dated the Ist 
of Jamadee Vassanee, 1222, Anno Hejira, 
with interest thereon at the rate of one 
rupee per cent. per mensem.” The re- 
mainder of that I need not trouble your 
Lordship with. It also refers to the judg- 
ment of the Court of,Sudder Dewanny 
Adawlut,on the same 28rd of August, 1823, 
whereby -it was ordered that the decree of 
the Provincial Court should be reversed. 

Jt then sets forth the Act of Parliament 
passed inthe 21st of George III. Chapter 
70." Yn this Act of Parliament it is stated, 
“That, the said Court should, and lawfully 

. might hold all such pleas-and appeals in the 


THE WEEKLY REPORTER, 


Council. [Vol. V. 


manner and pith powers as it theretofore had 
held the pe A and should be declared in 
Jaw a Court of Record, and fhe judgments 
therein given should be final and conclusive, 
except upon appeal to his Majesty, in Civil 
suits only, the value of which should be 
£5,000 and upwards. Though, for their 
greater certainty fs to the contents of the 
said Act of Parliament, your petitioners 
refer thereto,” © The petitio then sets forth, 
“ That a Regulation for the a€ministration of 
justice in the presidency of Bengal, afore- 
said, No. XVI was passed on or about the 
24th of November, 1797.” 

Mr. Wiyram.—They do not dispute the 
calculation of intemest and principal. f 

Mr. Serjeant Spankie.—A. man might 
charge twelve per cent. interest. 

Mr. Baron Parke.—Byty he must appeal 
within a certain time. 

Mr. Serjeant: Spankie.—He must appeal 
within six months in India, and within 
twelve months here, V i 

Right Hon ble T. Erskine.—What are 
the facts which you say make these two 
suits one? : 

* Mr, Miller.—The petition further sets 

forth, “ That on the 22nd day of November, 

1823, your petitioners presented a petition 

to the said Court of Sudder. Dewauny 

Adawlut, praying that the said two causes 

might be reheard, or that an appeal might - 
be admitted from the said decrees of the 

said Court therein, to your Majesty in 

Couucil.” i 

dir. Baron Parke—Now we want? to 
know what the facts are which make these 
two causes one. 

Mr. Miller.—I was about to- read the 
judgment of thee Judges who decided the- 
cause below, “That on the 27th day of 
November, 1823, the said pétition of your 
petitioners was brought on before Courtney 
Smith, Esq., the Second Judge of the said 
Court of Sudder Dewany Adawlut, who yas 
thereupon pleased to refuse ‘the prayer of 
your petitioners ‘for a rehearing of the said 
cause; but with respect fo tle prayer of 
your petitioners for the admission of an ap- 
peal to your Majesty in Council, he was 
-pleased to express Limself on the proceed- 
ings of the sæd Court in the’ following 
terms: “Qn the subject of the second wish 
submitted, it appears that the appellant 
himself,’ in his petitjon submitting the- 
grounds of appeal in spit No. 2106,° states 
as follows :— At length, becoming helpless, 
with a view to institute legab proceedings, 
I forwarded the bond and the tkranamahs 
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executed by the Defendants, with copies 
of the razenamah and khata of the kothee of 
Moradabad, to my mokhtar, who, with 
the advice of the vakeel, converted one suit 
into two suits? From the tenor of which 
quotation it would appear that the appellant 
conceived these two suits to be in fact but 
one ; that the appellant’s object was to in- 
stitute one AT ian was over-ruled by the 
suggestion of th® vakeel. Moreover, besides 
this statement€on the part of the appellant, 
itis gathered from the general scope and 
tenor of all the papers filed by both parties, 
and of the orders passed thereon by the 
Judges of both Courts, that “the Judges of 
both Courts, with the eparties, themselves; 
have considered thesé two suits to be in 
fact But one. The aggregate of, the princi- 
pal of both suits is, rupees 30,475-8-3., and 
the date of the decision in both suits is one 
and the same, viz. the 24th of November, 
i818, A. D., and itis clear from ‘both the 
decrees of this Court which have awarded 
interest at the rate of one rupee per cent. 
per mensem on the aggregate sum of this 
principal, that, calculating up to the date of 
the decision of this Court, the aggregate 
amount of both suits will exceed the sum 
stipulated as necessary for the admission of 
an appeal to England by the 8rd Section of 
Regulation XVI of 1797, A. D., and that, 
moreover, the interest runs on until the 
realization of the amount decreed. It 
therefore seems to me that the suits are 
appealable to England, and that the appeal 
sitould be permitted by the Court. And the 
said Judge, in a further part of the said 
proceedings, was pleased, amongst ` other 
things, to direct thet the appeal to England 
of both suits should be permitted, and that 
when the appellant should agreeably to Re- 
gulation XXVI of 1814, A. D., petition 
for the execution of both decrees, and the 
respondents should fulfil the conditions of 

appeal to England, an order would be 
passed for the security being taken from the 
appellant, and for the execution of ‘both 
decrees, atti tliat’ the papers were to be 
brought before the Third Judge of the 
Court, who was a party to the issue of 
both decrees, with a view to affirmation.” 

Mr. Justice Vaughay,—They appeal to 
England in both suits. a 

Mr: Miller. —On the 23rd day of Decem- 
ber, 1828, the vakeels of your petitioner, 
and the said respondent being both presents 
the said petition of your petitioners was 
brought befere Jobn Shakspegr, Esq, the 
Third Judge of the said Codrt of Sudder: 





Dewany Adawalut, and he was pleased to 
declare that, as the appellant himself has - 
stated in his petition submitting the 
grounds of appeal that his Mokhtarkar 
ignorautly converted one suit into two, 
therefore the amoynt of both suits is, agree- 
ably to Regulation XVI. of 1797, appeal- 
able to Engdand ; it is therefore ordered, in 
accordance with the opinion expressed to 
the Second Judge, that in case the respond- 
ents shall afford security for the costs of 
the appeal to England, within a period of 
one month after ascertaining the sufficiency 
of the same, an order will be issued; permit- 
ting an appeal: l 

Mr. Baron Parke.—If his “Mokhtarkae 
does that to give him some advantage, hr 
must purchase that at the expense of ano- 
ther advantage. . 

Mr. Miller.—Those are the facts. Now 
I submit to your Lordships that it is by no 
means unsual in Courts that suits have 
been consolidated. 

Mr. Baron Parke.—These never were 
consolidated except for the purpose of being 
appealed ; they never were consolidated 
during any pt of their progress. 

Right Howble T. Ershine.—The decrees 
had been pronounced before they attempted 
to consolidate. . 

Mr. Miller-I will submit to your Lord- 
ship what was to be considered the nature 
of the suits at that time. The prayer was 
in the alternative, either that the causes 
migh# be reheard, or that there might be 
an appeal to England. Now I submit that . 
in substance the nature of the order here is 
a judgment upon a rehearing. I submit 
that is.similar to what takes place here upon 
further directions. Supposing this cause 
had been reheard, would it not have been 
incompetent for your Lordships to bave con- 
solidated the two causes if such rehearing 
had taken place ? 
> Mr. Baron Parke.—They never did con- 
solidate In short, you have not any ground 
to go Ypon. ž 

Mr, Iiller.—I should be extremely sorry 
to waste your Lordships’ time, but this is a 
point of extreme importance, inasmuch as 
there may be several such- cases. 

Mr. Baron Parke.—The Acte of Parlia- 
ment is positive; that we cannotentertain as 
a suit that which is ‘of less value than 
£5,000 ; therefore, whatever the Judge may 
say, it is epost for us to admit you. 

Hight Hon’ble’T, Erskine.—If, în the 
progress of the suit, they had been consoli- 
dated, and one decree had been made in the 
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consolidated suit, that would have afforded a 
different argument. i 

Mr. Miller.—I am not awere that there is 
any rule whatever which says that the con- 
solidation must take place at the commence- 


_ ment of the suit, and before any decree has 


been: pronounced, and I thik that thécon- 
solidation may take place afteryards. Sup- 
posing that, instead of the judgments being 
pronounced in the manner they have here 
been pronounced, the prayer of the petition 
had been granted, and that a rehearing had 
actually taken place, and in that case the 
suit was to be consolidated,* I submit that 
that would have been precisely the same 
thing as what has taken place in this case. 
It would have been then perfectly compe- 
tent for this appeal to have been submitted 
to your Lordships under the Act of Parlia- 
ment, ‘Then it comes to this, whether your 


` Lordships are now to turn us round mainly 


in point of form. There is an- observation 
which was made— 
. Mr. Baron Parke.—A judgment for less 
than £5,000 is final and cqnelusive: There 
are two ‘judgments here, each of them -for 
less than £5,000, and therafore each of 
them by the words of the Act of Parliament 
is final and conclusive, If you had got one 
judgment of whe Court below, possibly the 
Court above might have been fn a different 
case ; but you have got two judgments, and’ 
the momdnt those judgments are pronounced 
by the last Court in India, each is a sfinal 
and conclusive one. Can you possibly eome 
hereafter that ?° 

Mr. Miller —I am ready to satisfy your 


Lordships as far as I can, that there can be: 


no doubt what the substance of the 
ment pronounced is. 

Mr. Baron Parke.—There are two, tran- 
scripts and two jndgments. ra 

Mr. „Justice Bosanquet—What is the 
juégment that you appeal against ? 

Mr. Baron Parke.—The judgments they 
appeal against are the two judgments 152 
and 153. . 

Mr. Miller.—I can only say, logking to 
the evident meaning of what the Judges ex- 
pressed, that they intended to consolidate 
those causes, ° A 

. Mr. Baron Parke.—They had no power 
to do it. A 3 

Mr. Miller —Then the question is, whe- 
ther your Lordships *would turn us round 
npou-what, I submit, sP mere point of 
orm. 7 | + o . 

Sir E. H. East.—The object of the Act 
8 to prevent enormous expense in appealing 


judg. 


THE WEEKLY REPORTER. 





[Yol V. 


Council. 


(1 i 
causes under a certain value. They first Zo 
into a Cour@ in . India with tyo causes, 
encumbering the ‘parties with additional 
expense, all through the proceedings in India., 
It is you yourselves that cre ate the difficulty. 
The spirit of the Act of Parliament us well 
as the letter is against you. , 

Mr. Wigram.—I will beg to call your 
Lordships’ attention to one statement here,’ 
which is- this:—Supposing Mere were two 
suits, which had in fact bee consolidated, 
then there would be no diffculty. Now, 
snpposing two matters are comprised in one 
suit, which would make that suit, in’ com- 
mou language, - multifarious, so that they 
might have been sepgrated, and the Court, at 


‘the hearing df the cause, should say in one 


of its proceedings, “We will now ver 
these suits,”- I apprehend that would also 
come within the rule, but? I“%m not called 
upon to argue that. But here your Lord- 
ships see, though it is said in our appeal, 
that when the case was appealed from the 
Provincial Court tothe Sudder, there was 
au occasion to take further evidence, and the 
Court then made an order, by which addi- 


tional evidence was taken in both the causes, 


Now I am told that that was actually taken 
under the order of the Court, and that one 
otder was made in both causes. When they 
come to speak of what? they have done, 
in giving their reasons why they consider 
the two suits as one, they. say that it is 
gathered from the general scope and tenor 
of all the papers filed by both parties, and 
of the orders passed thereon by the Judges 
of both Courts, that the Judges of both 
Courts, with the parties themselves, have 
considered these two syits to be in fact but 
one, from the beginnjng to the end. Now, 
supposing it appears that they had by that 
Court been so treated from the beginning 
to the end, then, in the result, they come 
to ‘a conclusion which makes one party 
liable, your Lordship sees it comés to this 
that in one suit“ there is one party suing 
two parties, and only one in another. The 
litigation involves asum of £5,090 in the 
two suits. Therefore there is, in fact, a 
stake to that amount? But does not this 
further point occur, what the parties might 
have done is this. Jt appears that upon such | 
petition of appeal ‘to the Sudder Adawlut 
for leave either to rehear the cause, or to 
appeal, they say npon the 23rd of Decem- 
ber, 1823, “the Vakeels ôf your petitioners 
and the said Respondent, being both pre- 
sent, the sait petition of your „petitioners 
was brought Wefore John Shakspear, Esq.” 
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Now, they allow the appeal- te come over 
from the order of the Sudder Adawlut, in a 
form in which, according to the practice 
of the Court, there has been consolidation. 
Now, if the practice there iè to treat .two 
suits as one, on account of the position of 
the parties, these are, according to the prac- 
tice of the Courts, but one suit. 

Mr. Baron Parke.—Here it is two differ- 
ent: peonle—0e suit is against one, and 
the other agaist two. There are two diffe- 
ent defendants in one suit; there is a- joint 
debt and a sewcral debt; we should not 
allow them to be joined here. 

. Mr. Wigram.— Within these two months, 
before the Lord Chancelor, wą had a case 
where an infant had interest in three several 

' properties, and there were different trustees 

appointed to each property. A bill was 

filed against them all, and I advised a de- 
murrer, upon the ground of ‘the suit being 
multifarious ; bat the Lord Chancellor de- 
cided against the demurrer, upon the ground 
of whether multifariousness exists or not, 
always depends upon circumstances. Now, 
here it is clear that the judgment of the 
, Court is, that the two suits might be con- 
ducted us one. 7 . 


Mr. Baron Parke.—In the case you put, 
were all the trustees defendants ? 


Mr. Wigram—No; my demurrer was 
upon the ground that Lord Sligo, not being 
a trustee except in one suit, he had no right 
to be vexed with another suit. But I use 
it, for this purpose: if, according to the 
practice of the Courts in India, they do 
deal with two suits as one, and are in the 
habit of making orders for examination of 
witnesses in both suits at, once, and to treat 
them as one cause ; if the orders passed by 
the Judges of both Courts have treated the 
suits as one; if the Judges of both Courts 
have considered these suits to be one, sup- 
pose that fact to be true and unquestionable, 
tłen— . : 


Mr. Baron Parke—tIn order to found 
your argument,’you must show that there is 
only dne judgment. If there are two judg- 
ments, then, by the express words of the 
Statute, they are final and conclusive. ‘The 
said Court should, and lawfully might, hold 
all such pleas and appeals inthe manner 
and with powers as it theretofore had held 
the same and should be deemed in law a 
Count of Record ; and the judgments there- 
in given should be final and conclusive, 
except uponsappeal to His Magesty in Civil 
suits only, the value of whith should be 


“£5,000,” Each judgment for a less sum 


thar £5,000 is final and conclusive. 

Mr. Justice Vaughan.—These are treated 
as separate suits. 

Mr. Justice Bosanquet.—Suppose a judg- 
meng against several underwriters, all de- 
pending upon the same point, and those 
actions are eousolidated, as we. know they 
often are, the meaning of which is that the 
decision of one shall bind no other; in 
those cases there must be a separate judg- 
ment in each. Could @ consolidation of 
those cases give,a right to appeal under such 
a Statute as this ? 

Mr. Baron’ Parke.— There the consolida- 
tion is of a different kind. Here there are 
two decrees, and by, the express words of 
the Statute, each of those is final and conclu- 
sive. You have two separate decrees here, 
each of them for less than £5,000. 

Mr. Wigram.—This being an important 
question, I trust your Lordships will give 
us costs, 

Mr. Serjeant Spankie-—We thought it 
better to take thie point, without going to 
the expense of all the proceedings. | 

Mr. Barorf Parke.—We are now support- 
ing the decree of the Judge below. It 
ought to be dismissed without æosts. 


The 10th February 1837. 
Joint Family Property (Debt on)— 


' Contribution. | 
On Appeal from Sudder Dgwany Adawlut 
of Bengal. 7 
Domun Sing and others, 
versus 


e 
: Kaseeram and Toolseeram. 

Turne being disputes in a joint Hindoo family with 
respect to the property acquired by the father, the 
parties agreed to refer the matter to arbitration ; and 
while the arbitration was still pending, certain agreements 
were entered into by which the parties agreed to pay their 
® ual proportions of 2 joint debt effected on the common 
family property, and that the payment under this agree~ 
ment should not be delayed by any division of the family 
property, or by the settlement of the debts due to the 
family. (BLD that the parties were bound by the 
agreement to contribute towards payment of the debt 
in equal proportions according to the interest they 
respectively had in the family estate. 


Mr. Baron Parke.—Their Lordships are 
of opinion, that the decree of*the Court 
below ought to be affirmed. Ia this case 
the action was founded upon an agreement 
alleged to have been made by the appellants 
to pay their equ#l -proportions of a joint 
debt effected on a Common family property. 
It is clear that that common family property 
was divided in 1799, and it is clear that 


N 
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there were, then several agreements entered | demand shall on no account be delayed until 
the partitio be effected. Therefore they 
as clearly as possib say, that the engage- 


into, and. thefirst question in the case {urns 
upon the meaning of those agreements. If 
it was the meaning of them that the Bank- | ments with respect to-the Bankers’ demands 
` ers’ claims. were'to be paid by all the five | shall be carried into immediate effect, and 
shall not be delayed by ‘any division of the 
family property, or by the settlement of 


` persons in equal proportions; according to 
the interest they respectively had in the 

the debts which may be due to the family 

to be divided between them.. 


family estate, and that that wes to be done 
That is clear to their Lordships as in the 


by the settlemént of the accounts between 
the parties, it is clear that the respondents 

agreement between the pagties there “is 
nothing to induce us to come to 4 different 


were right in bringing this action against 

the present appellants for four-fifths of the 
conclusion. That being so,,the respondents 
have clearly a right to recover from’ the 


Bankers’ account, and that question depends 
appellants four-fifths of all those Bankers’ 


upon the construction of these agreements 
which were entered into between the parties 

demands, unless the appellants can show 
some other answer to this right. 



























after the reference that took place in 1799. 
Now, none of their Lordships have any 
doubt upon the construction ofethose agree- | Now their first answer is, wg have asatz 
ments, It appears that there had been off‘against the respondents,, pecause Madho 
- disputes between the family, with respect |. Ram their father was indebted to his brothers 
to the property acquired by the father, and upon the management of the family concerns, 
that all these parties agreed to refer the that he received more rents than he had 
matter to certain arbitrators, and while applied, and that-case it was competent to 
this arbitration was still pending, it appears | them to make out ; but there is not a scintil- 
that they entered into ewo agreements. |l} of legal evidence of their having such 
One of those agreements is dated the 11th]. claim against him, and when the Zillah 
of June 1799, that is, the yfirst of those | Court referred the case, it is clear that they 
agreements entered into between the parties, | Wever at that time brought forward such a 
and in that agreement the five sons allege | jaim ; and if they have such a claim, neither 
that they have made a division of the land: | the decision of the Cour} below nor of this 
ed property, and they agree to, pay the | Court will prevent them from enforcing it, 
ı Bankers in equal shares, that is, that each | therefore _ their appeal must fail, on the 
should pay one-fifth of those demands. ‘They ground of their not having brought legal 

‘further state thatin case any one offthem | evidence of this set-off. R : 
shouldbe under an inability to do s6, and : : HG 
Another ground which they set up js, 


hi dg should b ld i 
is landg shou S E fe eee that this was referred to arbitrators. Now 


that from their own shares they would i ; ; ; 

make that good, “and that ‘they will certian- there_is no foundation for saying that it was 

“ly and without fail liquidate the Bankeæ’ | 5° referred ; there is no, legal evidence of 
that, and that also must Fail. 


demands.” Therefore those are demands i 
which all parties agreed should at all åvents | With respect to the last reason assigned 
“be liquidated. é : in the case of the appellants, that the Courts 
Then there comès a separate agreement, | below erred in direeting a deduction of four- 
in which, after alluding to the demands of | fifths of 1,912 rupees instead of directing a 
the Bankers upon which’ suitsowere théh | deduction of four-fifths of the difference 
-pending, they go on ta provide, that in case | between 1,912 rupees and the original surf, 
there should be other demands they, would | it is quite clear, I think, that there is a mis- 
leave them to the decision of the a¥bitrators, | take in the wording of the’ deqee in that 
respect, and that the sum was not meant to 


and they agreed to abide their decision with 
be reduced to 1,912 rupees; but. reduced 


respect to their quota. Thatis the provi- 
sion with respect to an ulterior demand. by 1,912 rupees. It was not likely that so 
large a demand ag 8.000 rupees should be 


~ And thet comes the third agreement, and 
they haviag again provided that though | reduced to 1,912, aud therefore we must take 
it that 1,912 rupees were to be struck off 


they have divided the estates among them- 
selves, the personal property, including cash, | from 8,000, and then the decree is perfectly 
tight in giving credit to the respondents 


still remains in commend agree that,all the 
for four-fifths of all sums, and the result will 


debts which are due to the. estate should be 

‘equally divided among them; and they.stipn- ibe, that the yor of the Sudder Dewanny 
Adawlut mus% be affirmed with costs. 

a 


zlate that the payment. of the Bankers’ | 
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` Mr. Miller.—I trust as the Sudder De- 
wanny Adawlut did not giye the oppor- 
tunity— `° . ° s ; 

Mr. Baron Parke.—You , have that 
opportunity still ; if Madho Ram is indebted 
to you upon the balance of the account, you 
may sue him. ; 

Mr: Serjeant Spankie.—There is a judg- 
ment, on your own shewing, against you, and 
I allow you $a opportunity of recovering 
that demand. no's 

Ur. Barot Parke.—You may, notwith- 
standing this judgment, sue him for" any 
balance that is due. 

Judgment affirmed with costs. 


-t œ 


The 18th February, 1837. 
ex Present > 


Lord Brougham, Mr. Baron Parke, Mr. 
Justice Bosanquet, Mr. Justice Erskine, 
Sir E. Hyde East, and Sir A. Johnston; 


Sale of Land for arrears of Revenue 
—Kistbundy, or Instalment-bond— 
Surety-bond. 


On Appeal from the Sudder Dewanny 
_ Adawlut of Bengal. 8 


Kirt Chunder Roy and others, 
‘versus 


The Government and Mohunny Mohun 
Thakoor. 


By Regulations XIV. 1793 and VII. 1799 the Govern- 
or-General in Council may order a sale for arrears of a 
monthly instalment of Revenue before the close of the 
year; but in order to warrant that act, there must be an 
arrear of a previous year or of a monthly instalment. 

The existence of a written engagement or kistbundy is 
not a condition precedant to the right to enforce the 
payment of the Revenue by monthly instalments, provid- 
ed the monthly instalments befixed and determined. 

By Regulation V. 1812, if there be an arrear of the 
annual assessment or of a fixed monthly kist or instal- 
ment of that assessment unpaid on the first day of the 
following month, the Governor-General in Council may 
order a sale, and the Board of Revenue may direct the 

. whole estate of the defaulting:zemindar to be sold. 
@ Where the monthly instalments are fixed and deter- 
mined, the Government does not forego the right of 
selling the zemindary on default being made to pay 
these instalments, ‘by taking a bond from sureties by 
which the estates of the sureties also were rendered 
liable for the due payment. 


Mr. Baron Parke.—As this case is. re- 
presented to be one of great interest to a 
numerous class of perséns in India, their 
Lordships were desirous of heating both the 
learned ‘Counsel for the appellants before 
they gave their decision: ` We have now had 


the opportunity of considering all the argu- 


ments which could be adduced in support of 
the appeal,’and of carefully demining the 


pleadings and proceedings in the Native 
Courts ; and as we feel no doubt as to the 
course we ought to pursue, we think ft un- 
necessary to trouble the Counsel for the 
respondents. We are of opinion that we 
must recommend to His Majesty to affirm 
theMecree of the Sudder Dewanny Adaw- 
lut. 

The question is, whether the sale by the 
East-India Company to the other respond- 
ents, of the zemindary of Edilpore, was 
legal. Whether, if the Company had a right 
to sell, they used unnecessary harshness to- 
wards the appellants in the exercise of that 
right, is a, point on which it is not within 
our province to form an opinion ; that ques- 
tion must depend upon the general state of 
the revenug at the time, the habits and 
dispositions of the people, and a variety of 
considerations which can have no place in a 
Court of Justice:—our duty is to decide 
upon legal rights, and we best discharge 
that duty when we strictly confine ourselves 
to its performance. 

The right of ¢he East India Company to 
sell depends upon two points ; first, whether 
there was inghis case such an arrear of re- 
venue as to Authorize a sale; and secondly, 
if there was, whether the entire zemindary 
could be sold in order to satisfy that arrear. 
The law on this subject is contained in the 
Regulations, and is very clearly and dis- 
tinctly expressed. 

The first of these to which it is material 
to advert is the 14th Regulation of the year 
1793. That Regulation re®ites the import- 
ance of arming the Collectors with power 
to enforce the discharge of the annual reve- 
gue without the assistance of the Courts of 
Justice, making those officers responsible to 
the parties for the due exercise of their 
powers. It states that, as the Collectors 
have in their possession the engagements of 
the proprietors and farmers, specifying the 
amount of the annual revenue they have 
agreed to pay, with the monthly proportions 
in which it is to be discharged, the Collect- 
ors cangot suffer by unjust prosecutions, and 
on the other hand, the proprietor and farmer 
will be able to prevent the powers of the 
Collectors being exercised to their detriment, 
by performing punctually the engagements 
they have entered into with the, public. It 
then proceeds to enact that, if the whole or 
a portion of the kist or instalment payable in 
any month by a pxoprietor or farmer of land 
shall remain andi hargea on the first‘of the 
following month, the sum so remaining un- 
paid shall be considered as an arrear of 
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revenue. The Regulation then specifies the 
powers with which the Collectors are armed 
for the recovery of arrears, by causing the 
defaulter to be confined, and appointing an 
Amin or receiver; and by the 18th Sec- 
tion, at the end of the year, if an arrear shall 
remain due, the Collector is*to communfeate 
the amount to the Board of Revenue, who 
are to report to the Governor-General, and 
recommend the sale of such a portion of the 
estate of the defaulter as may be sufficient 
for the liquidation of the amount; but lands 
are not to be sold in any case’ without the 
sanction of the Governor-General in Council. 
By Section 23 Regulation VJI. 1799, if 
the revenue due to Government is in arrear 
at the close of the year, the Collector is to 
report tothe Board of Revenue,, and to re- 
commend the sale of lands sufficient to make 
good the arrear, and the interest tò the time of 
sale. But no part of that Regulation is to be 
understood to preclude the Governor-Gener- 
al in Council from ordering a sale of land 
within the current revenue year, in any 
particular case wherein hg may judge it 
proper to order such sale within the year. 

If the sale of lands is Hosta, te Calcutta, 
security to contest the claim must be given 
to the Collector eight days prior to the day 
fixed for the sale, of which day proclamation 
is to be made not less than a nfonth before. 

From these Regulations it is clear that 
the Governor-General in Council may legally 
order a sale for the arrears of a mopthly 
instalment before the close of the yeas, but 
in order to warrft that act, there must be 
an arrear“of a previous year or of a month- 
ly instalment. 

It is said for the appellant that therg 
can be no such monthly instalment, unlegs 
there be a written engagement, or kistbun- 
dy, signed or recognised by the zemindar, 
specifying such iastalment, as well as some 
instrument agreeing for the annual amount, 
and much stress is now laid on this objections 
although it was not brought forward in the 
Provincial Court. ` ` 

There is no doubt that it is most gesirable 
that the Collectors should takə, in every 
instance, a written engagement signed by 
the parties to be charged. It appears by 
the recital in the Regulation of 1793, that 
it is intended that he should do so for his 
own protection from vexatious suits, and 
unquestionably he bught to do it for the 
benefit-of zemindars also gbut although such 
an instrument was suppoged by the Govern- 
or-General in Council, in enacting that 
Regulation to be likely to exist, its exist- 


ence is not made, either expressly or by 
implication, & condition precedent to the 
right to enforte the payment, of the revenue 
by monthly instalments. If'the annual 
amount of revenue be fixed and agreed for 
by the zemindar, though not by writing, to 
be paid by certain ascertained monthly in- 
stalments, the powers given by the Regula- 
tion attach. The kist or instalment in such 
case is “ payable monthly” Within the pro- 
visions of the Regulation of 1793; upon 
this point the decrees of the Provincial 
Court and the Sudder Dewapny agree. The 
Judges of both consider that the want of 
a written instrument constitutes no objection, 
provided the monthly instalments be fixed 
and determinéd, though the Courts differed 
in opinion upon the facts, as to the efist- 
ence, in this particular case, of that certainty 
in the amount of the- ‘méifthly payment, 
which is an essential requisite in order to 
authorize a sale within the year. 

If that requisite be complied with, and an 
arrear exist, the portion of the Regulations 
to which I have referred clearly authorizes 
2 sale by the Governor-General in Council 
within the year. 

Does this ‘Regulation authorize a sale of 
the whole zemindary, or only of such a part 
as may be reasonably sufficient to satisfy 
the arrears ; that is, iffmore than such a 
portion be sold, is the sale invalid, and does 
the purchaser acquire no title? A short 
consideration of other portions of the Code 
of Regulations will place this point beyond 
doubt. e 

We have before seen that the Collectors 
are to recommend a sale of such a portion 
only as may be sufficient, to raise the arrear. 
By Regulation I of 1801, Section 6, the 
unqualified operation of the rules as to the 
selection of such portion of the land of the 
defaulter as may appear to be sufficient, 
is said to have operated prejudicially to the 
public interests as well as those of the pro- 
prietors themselves; and where tbe jumnfi 
does not exceed 500 rupees, the Board is 
authorized to sell the entire egtate, and 
where it exceeds that sum, they map atill 
sell the whole when, from the best informa- 
tion they can obtain of the value, the surplus 
over the arrear is likely to be inconsiderable. 

If the provisions of the Regulations had 
stopped here, it might well have been 
doubted whether the intention was not to 
vest a discretion in the‘Revenue Board not 
capable of being impeached, by a suit in the 
Courts, to seg aside a sale made by them 
and invalidat) the title of the purchaser ; 
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though it seems to have been the opinion of 
the Court of Sudder Dewanng in the case 
cited from 3 Macuaghten, page 5, that a 
sale effected before 1812 could be set aside 
on that ground. But all doubt of this. 
questi is removed by the enactments of 
the Wti'Regulation of 1812, which express- 
ly declares :—“ That the consideration of, 
“and decision on the expediency of selling 
“the entire est§te, or of disposing in the 
- “first instance of any particular part of it, 
«ig hereby de@lared to reside in the Board 
“of Revenue and Board of Commission- 
“ers respectively, subject to the control 
“exercised by the Government, in its exe- 
“ cutive capacity, in matters connected with 
“the public revenue.’’* Then” it proceeds 
to enact that “no? means existing by: 
« which anyecertain or accurate computation 
“can be formed a priori, of the real value 
“of any estate, or portion of estate, which 
“may be exposed to sale for the recovery of 
“arrears of public assessment, or of the 
“ adequacy of the price which may be offer- 
‘ed for such estate, or portion of estate, 
‘cit is hereby declared that sales made ‘at 
“public auction for that purpose are not 
“liable to be annulled by the Courts of Ju- 
« dicature, oa the ground that the proceed 
“of the sales have materially exceeded the 
“amount of the arrtgrs due from the pro- 
“ prietor of the lands to Government. The 
“ Board of Revenue and Board of Commis- 
“sioners will be guided in cases of that 
“nature by their‘own discretion ; subject 
_ gf course to any instructions with which 
“they may, at any time, be furnished by 
“the Governor-General in Council.” 

It would be difficult to find language 
better calculated to “do away with all objec- 
tion, on the ‘ground of excess, as to the 
validity of sales made by order of the Re- 
venue Board, under the sanction of the Go- 
vernor-General, where an arrear existed, 
and it is impossible to deny that such a 
prevision is founded on just views of conve- 
nience and policy ; for if sales were to be 
questioned, and*#conveyances annulled by 
Courts, of Judicature, on the ground that 
too much had been ordered to be sold ac- 
cording to their view of the value of the 
estate, no title would be safe, no purchaser 
could be~-sure of holding his estate; for 
nothing could be more doubtful and uncer- 
tain than the determination of questions of 
probable value by the Judges of the Adaw- 
lut Courts. All this mischief is obviated by 
the Regulation of 1812, by which the discre- 
tion as to guantum is vested in fre Board of 


Revenue, and sales by public auction under 
their authority are rendered: absolutely se- 
cure from all objection as to excess, 

The law therefore is clear that if, there be 
an arrear of the annual assessment, -or of a 
fixed monthly kist or instalment of that 
asseSsment unpaid on the first day of the 
following month, the Governor-General in 
Council may order a sale, and the Board of 
Revenue may direct the whole estate of the 
defaulting zemindar to be sold. That this is 
the law, is dintinctly admitted by the appel- 
lants., themselves, who in their answers to 
the reasons of appeal, pages 80, 81, ac- 
knowledge that, if there bea single defaulted 
rupee, the authorities may dispose of the 
estate, provided always that there be.a just 
demand by the Government, and the zemin- 
dars refuse to answer it. 

It remains for us,to apply the law to the 
facts of this case. 

And first, that a sale was ordered by the 
Governar-General in Council is undoubted. 
This fact has not been -questioned in either 
of the Courts bglow, nor can the point be 
now raised, that the Governor-General ought 
to have Sil e some special reason for the 
sale. I? suclf an objection could be tenable 
under ary circumstances, it canyot be allowed 
at this “ate stage, inasmuch as if it had been 
urged in the Còurts below, it might have 
been at once disposed of by proof of the fact, 
that there: were such reasons,.and that they 
were gssigned inthe order, 70% 0 %-° 0 

Tha cnly remaining question of fact is, 
whether there was an arrear of a fixed annual 
assessment, or of a fixed monthly instalment 
of -such assessment. 

eLhat the zemindary of Edilpore was as- 
segsed at the annual jumma of Rs. 54,996-15 
is undoubted. The ancestors of the ap- 
pellants, at the time of the annual setile- 
ment, gave in a durkhast for that amount. 
The, appellants stated the same amount as 
amnually due, by a petition to the Collector 
in 1811,,and the first fact asserted in the 
appellants’ petition to the Governor-General 
is that sugh was’ the amount of assessment, 
and there is no contradictory evidence or 
question raised on that head. 

Was this payable by fixed monthly instal- 
ments ? ° 

It was contended'on the part of the ap- 
pellante that, in the absence of a written do- 
nument (which in the Sudder Dewanny, but 
notin the Court befow, they insisted to be 
necessary), the cust&m was for six anna$ out 
of each rupee, or three-eighths of the entire 
annual revenues to become due in the month 
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of Bhadoon, and that on that supposition 
nothing was in arrear at the time of the sale 
which took place on the 16th November 
1812. If we assume this mode of calcula- 
tion, it appears still that there was a small 
arrear of revenue both at the time of the 
proclamation for sale, the 26th of Oct®ber 
1812, and on the 25th Katik, 9th, November, 
the last day on which, according to that 
proclamation, the arrears were receivable at 
the Collector’s treasury. The sum due in 
Bhadoon would, on the six anna calculation, 
be Rupees 20,623-13-103 ; and it appears by 
the treasury receipts that before the 25th 
Katik 20,109 rupees only were ,actually re- 
ceived, which would leave a balance of Rs. 514. 
But on the 12th November there were paid 
2,499 rupees, or according to the extracts of 
books of theCollector’s proceedings, Rs. 2,400, 
though the latter is probably a mistake, and 
the Collector is admitted to have had orders 
from the Government to receive cash for 
arrears, even after the day mentioned in the 
advertisements ; and therefore if this sum 
of Rs. 2,499 was received in part, on account 
of the arrears of Bhadoon, it might be very 
questionable, if after that recgipt, and the 
notifidation of it to the Board of Revenue, 
which arrived on the 16th November, 
the day appginted, the sale would be legal, 
so far as it depended upon the arrears due 
in Bhadoon (which, as it will subsequently 
appear, it does not). But if a portion of 
the Rs. 2,499 is to be applied to discharge the 
arrearsof the annual revenue due in§Bha- 
doon, then anoffer difficulty arises; there 
would be‘an arrear of a portion of the instal- 
ment for three months, payable upon the 
engagement entered into by the appellangs 
to the Government on the 14th of Juty 
1804, and the sale of the zemindary would 
be lawful for this arrear, if the appellants 
were bound by that engagement. It was 
gubsoribed by them: it admitted the 
arrears then due to be 102,902 rupees 
3 annas 12 gundas and 3 quarters: it speci- 
fied the mode of payment from 1211 to 1219 
inclusive, to be 833 rupees for all the thonths 
in the year except the last. These monthly 
payments were, at all events, fixed and 
ascertained, and there can be no question 
but that the Government did not forego the 
right of* gelling the zemindary, if default 
should be made in paying, these instalments, 
by taking, as they dfd,a.bond from sureties, 
by which the estates ‘bes sureties also 
were rendered liable for the due payment. 
But it is said, on behalf of the appellants, 
that they were not bound by their engage- 


ment of July 1804, because it was obtained 
by a sort of quress, namely, the threat of 
an illegal sale of the zemindary,” for the 
whole arrear of a lac and upwards due at 
that time. It is unnecessary to enter into 
the details of that transaction. If the sale 
was not legal, the zemindars should have 
questioned it at that time in due course of 
law. They did not choose to do so, but 
entered iuto an engagementQwith the Go- 
vernment to pay the arrear in ten years, by 
which they waived all question 4s te thejarrear 
being really due, in consideration of a great 
extension of the time of ‘payment, unac- 
companied by any charge of interest. With 
that engagement, they complied for seven 
years and upWards, dnd it is quite impossible 
for any Court of Justice to allow sugh a 
transaction to be now impeacked and set 
aside. 2 40 


s 

But independently of these considerations, 
from which it appears that there must have 
been an arrear of revenue to authorize a sale, 
even supposing the six-anna custom of com- 
putation to apply, their Lordships have no 
doubi, but that the view taken of the case 
by the Sudder Dewanny Adawlut was cor- 
rect. Although there were variations in 
the monthly instalments during the early 
part of the time, in which the zemindary 
was under the managefient of the appel- 
lants. namely, from 1211 to 1219 (1804 to 
1812), yet for the seven last years the sum 
demanded up to the end of Bhadoon was 
always Rs. 26,319-12, and the several monthly 
payments composing that sum, according 
to the towjees, except in the year 1216, 
corresponded exactly, and the kistbundy in 
the Government office ‘for that year agreed 
with the towjees for the other years, so 
that there was ample proof of a constant 
course of uniform payment by fixed monthly 
instalments for seven years, forming abund- 
ant evidence of an agreement between the 
Government and the zemindars, for the pay- 
ment of these instalments. . d 


On this view of the casey there was an 
atrear of the revenue of 1219 due on Bba- 
doon, at the date of the proclamation of sale, 
of upwards of 10,000 rupees, and at the time 
of the sale itself there was still an arrear 
of Rs. 6,210-12, *comprising three month- 
ly instalments of the old arrears, if those 
instalments are not to be taken to have been 
paid by the sum of Rs. 2,499 on the 12th of 
November, and if they were, then the whole 
of the arrear of Rs. 6,210-12 was for the 
revenue of ihe up to that month. 
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“The argument for the appellants that this 
arrear must be considered as faving been 
paid, because the Collecter received on the 
12th November a security for this sum pay- 
able on the 28th, ‘cannot avail them. The 
duty of the Collector was to receive in cash, 
and it is clear from his letter to the Board of 
the 12th November 1822, that he understood 
his duty, and took the engagement subject 
to the approbatfon of the Board. If, as 
suggested, he assured the zemindars that 
they had saved“their estate, he went beyond 
his authority, but it is not improbable that 
he meant merely to hold out to them the 
hope that the security would be accepted, in 
which case no sale would have taken: place. 
This, unfortunately for the appellants, for 
reasows into which we cannot enquire, the 
Government éeclined to do. 

Their Lordships are therefore of opinion 
that the sale was in point of law valid, and 
the title of the purchaser unimpeached, and 
will. therefore advise His Majesty to affirm 
the decree of the Sudder Dewanny Adawlul, 
and witli costs. 

Mr. Lloyd.—The East India Company do’ 
not ask for costs in this case. 

Mr. Baron Parke.—You do uot ask for 
costs. 

Dr. Lushington.—But I am for the re- 
spondent, the actuN. purchaser, and we 
submit that our costs ought to be paid. 

Mr. Baron Parke.—You will get nothing, 
as they are paupers. 


Dr. Lushington.—No, but the Court of 
‘Sudder Dewanny Adawlut reversed the 
decree of the Provincial Court, and they 
condemned the present appellants both in 
the costs of the Easg India Company and 
of the respondent. Now, gif the Eost India 
Company consent not to take the fund from 
us, then we shall have the means of getting 
our costs out of the fund, because the ap- 
pellants, not being in a condition to give 
sccurity out of the ordinary fund, assented to 
5,080 rupees ‘of the purchase-money being 
impounded as a security. Now I think in 
„justice the. Mast India Company must take 
care that we are not dampified, inasmuch 
as we could not lock at any question of this 
sort in taking the title, We could look at 
nothing that was done by the Company itself 
as asovereign power.. 


Lord Brougham.—The judgment of the 
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Lord Brougham.—The Sudder gave you 
your costs back. - 

Dr. Lushington.—lt did. 

Jfr.. Miller.—I believe that they also 
obliged us to pay their costs. 

Lord Brougham.—The Sudder gave them 
their®costs against you,—they gave them 
their costs of the appeal that is afirmed,— 
my doubt is how far the Zillah Court dis- 

osed of the costs. 

Mr. Miller. —The Sudder Court not only 
gave them the costs paid' to us, but obliged 
us to pay to them the costs of the appeal. 

Lord Broughum.—The Sudder put itself 
in the positioy of the Zillah Court, and gave 
the judgment which the Zillah Court should 
have given, which was nof only that he 
should pay kack the costs he had got from 
them by the first and erroneous decree, but 
that they should get their costs from, you, 
because the Zillah Court ought to have given 
them their costs in the ‘first instance. And 
then they had to dispose of the costs of the 
appeal, and they gave those costs against 
you. But they ought not to have given 
thém those costs, because that is making the 
respondent payfor defending his own decree. 

Dr. Lushidgon.—That is the constant 
practice in the Courts in India. 

‘Mr. Miller—In a case of This nature, I 
think your Losdships would by no means 
think it necessary to give costs against us, 
contrary to your general rule. ; 

Lorg Brougham.—We do not know how 
that is! í 

lr. Miller.—I have no dofbt that it was 
s0. f r 

Mr. Baron Parke.—Thispis the decree 
thetSudder Dewanny, that the judgment 
the Court below “ be rendered null and of 
“ no effect, that a decree be made out in 
“« favor of the appellants, and that the whole 
t costs of suit in both Courts, with the ex- 
“geption of the charges of the additional 
“‘yakeels appointed by Mohunny Mohua 
“ Thakoor, one of the appellants, be made 
payable by the respondents.” 

Lord Brougham —Then it is a very 
extraordinary course. Itis not a colorable 
appeal—we will hear you. upon that point 
of costs if you wislt. Ifyou have any cause 
to shew why, in a case of this sort, the re- 
spondent in the Sudder should pa the costs 
of defending the decrev «in his favor, why 


of 
of 


Zillah Court iwas against you with costs ;— | he should be mulctad to the’ amount of the 


then yôu must have back your costs. 


Mr: Baron Parke.—You_hage got them 
by the decree of the Sudder peony 


appellants’ costs fof mot totally giving up 
the decree that he ws in possession by the 
Zillah Court, we will hear you. 
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Mr. Lloyd.—I believe your Lordship will 
find that it is the universal practice of the 
Courts in India to pursue that course. : 

Lord Brougham.—It is contrary, to all 
our principles in this country. 

Dr. Lushington.—! know it is,contrary 
to the practice of the Hotse of Lord® so to 
‘do; but I know that in one Court it is the 
uniform practice.: I know that the High 
Court of Delegates uniformly have given 
the costs from the very original Court in 
which the suit commenced ; it is the usual 
practice, and it is so now up to the last time 
they sat. : 

Mr. Baron Parke.—The principle is that 
there has been a wrong from the beginning 
—that there has been a failure of justice. 

Dr, Lushington.—The pripciple is this, 
that this person had the right upon his side 
in the first instance, and he is not to suffer 
in consequence of any error that has been 
committed by any body. 

Lord Brougham.—That is the Court 
of Delegates. We have not adopted that 

practice here. A 

Dr. Lushington.—No, I admit that ‘of 
late years the custom has dip a to do so 
here! but it was formerly. ' 

Lord Broygham.—Do you mean to say 
that the practice here resembled that in 
the High Court of Delegates? 

Dr. Lushington.—It was frequently the 
case. The argument I should address 
to your Lordships would be, that we are 
purchasers at a public sale under the au- 
thority of the®East India Company, having 
nothing°in the world to do but to.take the 
title of the property as they give it to us. 
They had sovereign power. ee 

Mr. Baron Parke.—You took their 
guarantee for having aright tosell? ` 

Dr. Lushington.—We had no other 
means, und therefore it would be exceed- 
ingly detrimental to those sales going on 
with advantage to all the persons concerned, 
if thé purchaser turned out to be subject 
to every cost in maintaining his title. 

Mr, Miller—In a case of this® nature, 
instead of there being anything to call 


.upon your Lordships to depart from the 


. the gosts: 


rule which has’ been pursued, I believe, 
invariably, I submit to°your Lords, that in 
a case'of this extreme severity your Lord- 
ships will not visit the original claimant 
who had the judgment inhis favor with 


è 

Mr. Baron. Parke- Nothing can be got 
out of the original clhimant now, because 
he is a pauper. » 
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Dr. Lushington.—Nothing. What I waht 
is, as against the East India Company, 
to have that 5,00) rupees which has been 
deposited set free for my ‘demand for 
costs. x 
> Mr. Richards.—The 5,000 rupees is within 
your Lordship’s jurisdiction. That money 
was impounded for the purpose of being ap- 
plied in any way your ‘Lordships might 
think just. 

Mr. Baron Parke-—the East India 
Company do not claim any pit of it? 


Mr. Lloyd.—They-do not claim any 
part of it; it was deposited for the costs of 
the appeal. uf 

Mr. Richards.—The purchaser has been 
perfectly infocent 8f any blame. 

Dr. Lushington.—All we ask is thgt the 
5,000 rupees should go as far as it will. 

Ur. Baron Parke.—YVhe Fast India Com- 
pary are willing to remain ås they are ? 

Mr. Lloyd.—Yes. 

Dr. Lushington.—All that we ask is that 

these 5,000 rupees may go as far as they 
will in the payment of our costs. 
- Mr. Miller—I fear that I cannot resist 
the proposal of Dr. Lushington with respect 
to these 5,000 rupees, provided that sum 
Sfalls short of the sum that they should pay 
to us in respect of the costs in the Provincial 
Court, which I pele Ake your Lordships 
to be of opinion should be paid to us on the 
common principle of set-off. 

Mr. Baron Parhe.—First of all we must 
decide that ‘these costs are to be set off, 
because if it is the common practice of the , 
Court, we must not break in upon it, 
have done so in some eases. 

Ma. Miller—With great submission to 
your Lordships, in most every instance 
your Lordships Rave done so, and J submit 
that in this case of extreme hardship your 
Lordships. will not visit us with the costs of 
the other party in opposition to the decree of 
the first Court. 

Mr. Baron Parke.—We do not kyow 
enough of the case to pronounce any opinion 
about that.’ ' 

` Dr. Lushington.—Y our Lordships will feel 
anxious to indemnify the purchaser as far 
as you can. . ae 

Lord Brouyham.—Can you furnish us 
with a note of the cases in which we have 
already dođe that? ° 

Mr- Miller.—I will furnish your 
with that. a) 


Lord Brougham.—And whether the costs 
in the i and in the Sudder have been 


e 


Lordships 


paid belowy? , 
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Dr. Lushington.—With deference I should 
- say this, that whatever mightbe the nature 
of the precedent, or whatever” determination 
-you might come to, supposing you were to 
say.that you would reverse the decree of 
the Sudder as regards the Company, you 
would not reverse it with regard to us, we 
standin a different predicament. At any 
rate we should have it. R 

Mr. Baron Parke (to Mr. Clarke).—You 
have seen great number of these cases. 
Is it the Aia practice to give the 
costs where they reverse the decree in the 
Zillah Court ? f 
- Mr. Clarke.—The costs always follow 
the original decree ; but if the judgment in 
appeal reverses the original decree, the 
cost% generally go with it. 

Lord Broughum.—If the Zillah Court 
decides for you arf you go to the Sudder, 
you pay the costs of the appellant in-the 
Sudder, because the decree is reversed ? 


Mr. Clarke.—That is the common prac- 
tice in India. ; 


Dr. Lushington—And in most of the’ 


Colonies, I believe. 

Mr. Mitler.—If your Lordships will allo 
me I will endeavor to furnish you with 
cases upon that point. 

Dr. Lushington.—In the appeals from 
the Admiralty Courts abroad, it was the 
universal practice. Lord Stowell always 
gave the costs when he reversed the decree ; 
I remember one very important case of v 
Lieutenant, who had made a seizure in the 
Island of Antigua, where the seizure was held 
to be illegal, and his claim to the forfeiture 
was annulled with césts. Lord Stowell re- 
versed the whole and gavé the costs in both 
Courts, that is areported case. 

Lord Brougham.—Mr. Miller, when shall 
you be able to give a note of these cases ? 


Mr. Miller.—If there are any cases, with- 
in% few dayst 

Lord Brougkam.—lt must be before 
Wednesday morning. : 

Mr. Baron Parke. Then it will stand 
in that way, that the respondents have their 
costs of this appeal out of the 5,000 rupees, 
and that will be subject’to the question, 
whether they are to “refund the*costs they 
have received jn the Sudder Adawlut. The 
East India Company pay their costs, and 
the purchaser is to have the costs of the 
appeal, subject to the question prhether he 
is to refund any part of the ot 


upan the face of it, purported to be an abso- 


The Ist February 1866. 
Present: 


Lord Chelmsford, Sir J. T. Coleridge, Sit 


J. W.-Colvile, Sir E. V. Williams, andl 
Sir L. Peel. ` 


Mbrtgage—Law of Foreclosure inm 
Bengal— Conditional Sale — Bena- 
mee Lekse—Production of Accounts. 
—Mesne Profits—Plaint (Error in 
—not to bar relief really sought) 
—Remand—interlocutory order — 
Appeal. 

On Appeal from the late Sudder Dewanny 

` Adawlut of Calcutta. 


A. J. Forbes, . ‘ 
versus 


Ameeroonissa Begum and others. 


Exposition of the Law of Foreclosure as established 
by the Regulations and the practice of the Courts in 
Bengal. ae 

Plaintiff purchased a property from defendant’s late 
husband under a deed of conditional sale and an ekrar. 
On the day before the date of the Bill of Sale, defend- 
ant’s husband grauted a beneficial lease of the mortgag- 
ed premises, bename to the plaintiff's son, but really 
to plaintiff who, under color of it, obtained possession 
of the mortgaged premises. Plaintiff, although in pos- 
session of the mgrtgaged premises, sues for possession 
and mesne profifs. i z 5 

Hep (1) that, as the real object of the suit was to 
perfect plaintiffs title as absolute owner of the property, 
he was not debarred from that relief, f he was otherwise 
entitled to it, because, under an erroneous view of the 
effect of the lease, he had asked for it by his plaint in 
a somewhat different form, and with something to which 
he was vot entitled. a 

(2). Thatyavhilethe lease did not save the plaintiff 
from the liabilities, at the same time that it gave him 
the ad§antages, of a mortgagee in possession, still less 
could it be taken to modify thegerms of the condi- 
tional sale. Y 

(8). “That it was not necessary, either th® the mort- 
gagee.s demand should be for a specific sum ultimately 
ascertained to be due, or that the accounts of a mort- 
gazee in possession. should be‘produced in the prelimi- 
nay proceedings in which they could not be invest- 
igated, but that the obligation to produce the accounts 
depends on the circumstances of the case and the nature 
of the issues raised. 

(4). Tiat the Sudder Court’s order remanding the 
pluintiff’s suit for retrial on the production of the ac- 
‘counts, was an interlocutory one, and that plaintiff's 
@nission to appeal against it did not preclude him from 
now insisting that the remand for the production of 
the accounts was erroneous, or that the cause should 
have been decided in his favor, notwithstanding the non- 
production gf the accounts. 

(5). That the production of the accounts was not neces- 
sary in a case in which there was no plea nor proof 
that the usufruct had liquidated principal and interest, 
and no deposit had been made,to cover the baldnce 
admitted to be due., ° 

(6). That plaintiff was entitled to posfession of the 
mortgaged premises as absolute owner by virtue of the 
conditional sale which had been duly made absolute, 
but not to mesne profits. . 


On the 13th of March 1850, Shah Ally 
Reza, the late hugband of the presem re- 
spondent, E an justrument which, 
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lute bill of sale of the talook and lands 
therein described to the appellant, in , consi- 
deration of the sum of 39,500 rupees. On 
the same day tha appellant executed to Shah 
Ally Reza an ikrah or agreement, importing 
that, on payment of the sum of. 39,500 rupees, 
with interest at 12 per centum per annafi on 
the 13th March 1851, the salg should be 
void ; but that in the event of the seller’s 
not paying the principal and interest accord- 
ing to his engagement, the ikrah was to 
be null and void, and the purchaser (the 
appellant ) was to become the absolute pro- 
prietor of the property. " 

' The effect of these two instguments was 
simply to secure the repayment of the sums 
lent by the appellant to Shah Ally Reza, 
with interest on the day nameg, by means 
of that kind of mortgage which is known in 
India as bye-bil- wufa, or conditional sale. 

.The transaction between the parties, 
however, included something more. On the 
12th of March, the day before the date of 
the bill of sale, Shah Ally Reza had granted 
a lease of the mortgaged pyemises for three 
years ostensibly to Mr. 
trius Forbes, the son of the 
had taken the’ correspondi 
from him. 

The latter, which is at page 45 of the re- 
cord, shows that the lessee haf! bound him- 
self, after paying the Government revenue 
and other charges on the lands, to pay to 
the lessor, by way of rent for Me i 
year 1258, the sam of 2,000 rupees ; fOr. the 
year 1259, 2, 33% rupees 9 annas 6 pie; and 
for the Year 1260, 2,399 rupees 2 annas 
6 pie. : 

And it appears or the face of the ikrah, 
that Shah Ally Reza had given an order*to 
the lessee to pay by instalments out of this 
rent to the appellant the sum of 2,101 
rupees in part satisfaction of 4,740 rupees, 
which would become due on the 18th of 
March 1851, for one year’s interest on th® 
39, 500 rupees, 

It has been proved as a fact, md ‘is not 
now disputed, that the grant of this’ bene- 
ficial lease was what is called in India a 
bennmee transaction ; that, though taken in 
thé name of his son, it was renlly a lease to 
the appellant, who, under color of it, ob- 
tained posgession of the mortgaged premises. 

In April 1851, the time fixed for the re- 
payment of the mortgage-money having ex- 
pired, the appellant commenced the pro- 
ceeditigs, which-must begtaken in order to 
foreclose a mortgage of his kind, and make 
the conditional sale absolute. . 


arts and 
kubooleut 


Alexander Deme- 


-And the question on this appeal is whe- 
ther these pyoceedings have been effectual, 
or whether Nis sui» has been properly dis- 
missed by the decree of the Zillah Judge, 
confirmed by that of the Sudder Dewanny 
Adawlut. 

So many points touching the regularity of 
these proceedings have been raised nt the 
Bar that it is desirable, before going further, 
to state what, in their LordQhips’ apprehen- 
sion, the law of foreclosure, as established 
by the Regulations and the Practice of the 
Courts in Bengal, is. 

Up to the year 1806, the rights of the 
holder of a bye-bil- wufa were “enforceable 
according to the strict terms of the contract, 
It was necéSsary for the mortgagee, if he 
wished to save his estate from forfeituae, to 
tender the amount due, or toe pay it into 
Court, pursuant to the provpions of Regu- 
lation I of 1798, within the stipulated period 
for the repayment of the loan. 

Regulation XVII of 1806 first introduced 
a modification*of the strict rights given by 
the contract analogous to, though by no 
means identical with, that which Courts of 
Equity have long imposed on mortgagees in 
this country. The 7th Section of that Re- 
ulation extended the period within which 
the mortgagor might redeem to any time 
within one year from gd after the applica- 
tion of the mortgagee to the Zillah Court 
under the following. Section. 

And that Section, being the 8th, provided 
that a mortgagee, desirous of foreclosing 
the mortgage, and rendering tle sale coucju- 
sive’ on the expiration of the stipulated 
period, or at any fime subsequent before the 
sum lent was repaid, should, after demand- 
ing payment from the orrower or his re- 
presentatives, appl} for that purpose by a 
written petition to the Zillah Judge, who 
should cause tho mortgagor to be furnished 
with a copy of the application, and notify 
to him thar, if he did not redeem the property 
in the manner provided by the preceding 
Section within one year from the date of the 
notification, the mortgage Would be finally 
foreclosed, aud the conditional male made ab- 
solute. 

Hence, when these proceedings have been 
had. it becomes iucumbent on the mortgagor 
to take within thé year the steps towards 
redemption ‘which are prescribed by the 7th 
Section. 

Within that period he*must either pay or 
tender (and the proof of such: payment or 
tender will ¥e on him) the sum lent, or the: 


balance ae? part of the principal has. 
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been discharged, and’also in the case ‘in 
‘ which the mortgagee has not been put into 
possession of the mortgaged pfoperty, any 
interest that‘may be due ; or (and this is 
the alternative commonly adopted) he must 
‘make a deposit pursuant to Section 2 of 
Regulation I of 1798. 

That enactment, of whith the object was 
to relieve - mortgagors seeking to redeem, 
from the difficuRies of proving a tender, by 
enabling them to pay the proper amount 
in to Court, ths prescribes what the deposit 
is to be:-—“ Whgn the lender has not obtain- 
ed possession of the lands, the deposit is to 
be the principal sum lent with the stipulated 
interest thereon ; but if the lender has held 
possession of the land,*the pfincipal sum 
borrewed need only be deposited, leaving 


the interest fo be settled on an adjustment |, 


` of the lender’s\receipts and disbursements 
during the period he has been in possession. 
In either of these cases the deposit preserves 
to the borrower his full right of redemption, 
and entitles him to immediate possession of 
the lender, if that is in the possession of 
the lender, subject to the adjustment of the 
e accounts.” A third case is then provided 
for as follows :—‘ If the borrower in any 
case shall deposit a less sum than above 
required, alleging that the sum deposited is 
the total sum due tobe lender for principal 
and interest, after deducting the proceeds 
of the lands in his possession, or otherwise, 
such deposit shall be received, and notice 
given to the lender ns above directed, 
and if the amount so deposited be admitted 
by the lender, or be established on investi- 
gation to be the total amount due to him, 
the right of redemption shall be considered 
to have been fully preserved to the borrower, 
who will not, however, in such cases be en- 
titled to the recovery of the lands until it be 
admitted or established that he has paid the 
~ full amount due from him. The 3rd Section 
- prescribes the manner in which the lender 
‘is @0 account in those cases in which an ac- 
count shall be necessary. 

The genegal effect of. these Regulations 
is, thateif anything be due on the mortgage 
and the mortgagor makes an insufficient 
deposit, and a fortiori if he makes no deposit 
at all, the right of redemption is gone at the 
expiration of the year of grace. The title 
of the mortgagee, however, is not‘even then 
complete. It:was ruled by the Circular 
Order of the 22nd o? July, 1813, No. 37, 
and has ever since been settled law, that 
the functions,of the Judge undergRegulation 
XVII of 1806, Section 8, are as minis- 


terial, and that a mortgagee, after having 
done all that this Regulation requires to` be 
done in order to foreclose the mortgage and 
mnke the conditional sale absolute, must 
bring aregular suit to recover possession if 
he is out of possession, or to obtain a de- 
clarion of his ‘absolute title if he is in 
possession. e 

In that suit the mortgagor may contest 
on any sufficient grounds the validity of 
the conditional sale, or the regularity of 
the proceedings taken under the Regulation 
in order to make it absolute. He may also 
allege and prove, if he can, that nothing 
is dues or that the deposit (if any) which 
he has made is sufficient to cover what 
is due; but the issue, in so far as the 
right of redemption is concerned, will be 
whether anything at the end of the year 
of grace remained due to the mortgagee, and 
if so, whether the necessary deposit had 
been then made. If that is found against the 
mortgagor, the right of redemption is gone. 

Tt has, been stated that the Appellant 
commenced his proceedings to foreclose un- 
der the Regulation on the th of April 
1851. .On tee 31st of August 1852, the 
Principal Sudfler Ameen of the Zillah, in 
whose Court these proceedings had been 
had, made an Order which, after stating all 
that had taken*place, including the claims 
of certain third parties, concluded thus :— 
« Forasmuch as_the term of one ycar has 
exnireg fra the date of the-issue of nolice, 
andthe mortgagor has not deposited the 
amount of the mortgage, ai that the plea 
of the before-mentioned third partiés is not 
cognizable in this miscellaneous case, there-¢ 
fowe considering that Regulation XVII of 
1806 has been complied with, it is, ordered 
that this suit be decided, and that the papers 
of the case be forwarded to the Judge’s 
Conrt.”’ : 

Upon this, on the 28th of January 1853, 
ie appellant commenced this suit in order 
to complate his title under the foreclosure. 
‘Treating, however, the lease to his son as 
a subsisting lease to that person, and him- 
self as out of possession, he asked to have 
possession’ decreed to him, together with 
mesne profits from the 13th of March 1851, 
calculated upon the rent reserved by the 
lease. r 

The answer of Shah Ally Reza, after 
raising a question touchthg the sufficiency 
of the stamp, which* it -is not necessary to 
consider bere, alleged by way of defence 
that the appellant, before filing his peti- 
tionefor foreclosure in the Zillah Court, bad 
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not mide the demand required by law; and 
after stating the circumstances under which 
the lease was granted, insisted that by‘ 
virtue thereof the appellant had fraudulent- 
ly held possession of the mortgaged proper- 
ty in his son’s name. Anq in order to show 
what was the value of this possessior the 
answer contains a passage whigh after sta- 
ting the gross revenue of the various por- 
tions of the mortgaged. property, amounting 
in all to 9,601 rupees 7 annas 2 pie, and the 
charges thereon amounting in all to 3,931 
rupees 9 annas 4 pie, proceeds thus, “There 
remains 5,666 rupees 13 annas 10 pie as 
anuual profit. Out of this amount, “deduct- 
ing 4.740 rupees as interest due on the 
principal, the remaining sum of .926 rupees 
13 annas. 10 pie must have heen annually 
received by the plaintiff on account of the 
said amount of principal.” The answer 
also insisted that the appellant was bound 
to render an account in conformity with. 
Sections 10 and 11 of Regulation XV of 
1793, and that the Bye-bil-wufa had been 
vitiated by the fact of hig having realized 
the whole of the interest as well as a por- 
tion of the principal from theprofits of the 
mortgaged property ; and that "he appellant 
was bound tg render an account in order 
that the Conrt might be satisfied how much 
was due, and from whom. ° 

The material issues settled by the Judge 
were :— = 

lst. Whether the plaintiff hat pergomned 
‘the considerations prescribed by Sec i$ 8 
of Regulation XVII of 1806, and was en- 
titled to possession. i 
was not 


2ndly. Whether plaintiff was or 
in possession. . 
3rdly. Whether the claim for megne 


profits was correct. 

Athly. Whether the receipt by plaintiff 
of interest on the purchase money invalida- 
ted the Bye-bil-wufas. . roe 
~ The cause was tried. by Mr. Loch, tlt 
Civil Jadge of Purneah, on the 18th Decem- 
ber 1854. > 

The principal point contested ou the first 
issue was whether there had been a suffi- 
cient demand, and this issue was found in 
the plaintiff's favor. On the third and the 
last issuese the Judge found that the lease 
was, in fact, taken by the plaintiff, who 
must be taken to have been, uuder colour 
of it, in possessio of the mortgaged pro- 
perty but that inasmifch as it was not 
attempted to show that,the collections rea-. 
lized by the plaintiff dovered the principal 
and interest of the debt, and it was, in 
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fact, admitted that when the notice under 
Section 8 eof Regulation XVIE of 1806 
was filed, à balartte was due and that there 
was nothing to show that the defendant 
had paid any part of it, the Bye-bil-wufa 
was not invalidated, and that the plaintiff 
was then absolutely entitled to the pro- 
perty. On the fourth issue- he found, 
erroneously and inconsistently with his 
finding on the question possession, that 
the claim for mesne profitg was correct, 
The decree was for Posseion with the 
mesne profits claimed. 

The defendant, Shah Ally Reza, appeal- 
ed to the Sudder Dewanny Adawlut. That 
‘Court by its order dated the 22nd of 
January 1857, held that the Judge had been 
wrong in decreeing Wassilat, or mesoe pro- 
fits; and further, that as the‘nppellant had 
been found to have beer fn possession, he 
was bound, before he was entitled to have 
his conditioual sale made-absolute, to ren- 
der accounts and to show that the loan had 
not been liquidated with interest from the 
usufruct of the property, and it remanded 
the case, in order that the Judge might 
call upon the plaintiff for his accounts, and® 
then, with reference -to tha above remarks, 
decide the case according to the results 
shown by them. 

The case went backøthe plaintiff produced 
accounts, in which he charged himself, not 
with the gross collections, but with tha - 
rents reserved by the lease. The then 
Acting Judge (Mr. Brodhurst) held that 
these accounts were insufficient, and that 
the proper accounts not having been pro- 
duced he was precluded: from deciding’ as 
to the balance due tg the plaintiff, and 
accordingly by hig decree, dated the 29th 
of March 1859, dismissed the suit. . 

Against this decree the appellant appealed 
to the Sudder Dewanny Adawlut, but that 
Court by its order of the 21st of April 1862, 
disnissed the appeal with costs; refusing 
to remand the cause again, in erder to g@ve 
the appellant an opportunity of producing 
the proper accounts. ae 

He afterwards applied for a review of 
judgment on affidavits directed to show that 
he had tendered the proper accounts in the 
.Coart below, but this application was also 
rejected with costs, on the 21st of January 
1863. 


The present appeal is from the decrees 
e 


. dismissing the suit. : 


The learned Counsel for the respond- 
ent in the qpurse of their able argument 
Bara propriety of this dismissal 
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ce — A 
do, viz., modify the terms of the conditional 
sale. 

It was further urged that the proceedings 
in the Sudder Ameen’s Court under Section 
8 of Regulation XVII of 1806 were irregu- 
lar, both by reason of the insufficiency: of 
the demand, and*the non-production of the 
accounts in the course of those proceedings. 
One of the {ssues in .thé cause when it was 
.before Mr. Loch, was’ whether the plaintiff 
had performed the conditions prescribed by 
the Regulations, and that issue was found 
in his favor. As far as apptars from the 
printed record, the respondent did not ap- 
peal from thaf finding. He had undoubted- 
ly raised’ in the Zillah Court the question 
whether there had been a sufficient demand, 
„and the fact had been found against him. 
He had not taken the point that the accounts 
ought to have been produced in the prelimi- 
nary proceedings. ‘Their Lordships are dis- 
posed to think that upon the true construc- - 
tion of the Regulations, and of the Circular 
Order, it is not necessary either that the 
demand should be for the specific sum ulti- 
mately ascertaiffed to be due, or that the 
accounts of a mortgagee in possession should 
be produced gn these preliminary proceed- 
ings, in which they cannot be investigated. 

The questions which really ‘arise upon the 
decrees undereippeal, and on which the de- 
termination of this appeal. depends, are 
these :— 

1s¢,. We€tirermhe Sudder Court was right 
in rdjuiring the appellant to produce his 
accounts, andin remandi the cause for 
re-trial on the production of those accounts 
by its order of the 22nd of January 1857, 

2ndly. Whether if it were wrong in so 
reananding the cause, the appellant is not 
now bound by that decree, against which he 
did not appeal. 

8rdly. Whether the Zillah Judge and 
the Sudder Court were right in dismissing 
the suit, because the appellant had not 
produced the proper accounts, or whether 
they oyght to have given him further time 
for so doing. 

Their “Lordships, considering the first 
question independently of the authority of 
decided cases, are of opinion that, upon the 
true construction bf these Regulations, there 
was no necessity for calling for the produe- 
tion: of the accounts, and, consequently, 
that the order for the wemand was wrong. 
i The issue upon which the determination of 
bilitits, whilst it gave him the advantages ofa | the cause depended, and upon whiche even 
mortgagee in possession. Still) less can it | by the order of r§mand it was made to de- 
be taken to*do what it was never meant to pend, was whether the loan had been liqui- 


upou various grounds, of which some do 
and some do not directly arye' upon the 
decrees’ now under appeal. A’nd it seems} 
convenient tő consider the latter in the first 
instance. . 


Mr. Rolt insisted that inasmuch as it 
had been conclusively found that the ap- 
pellant was in possession of - the ‘mortgaged 
premises, and the plaint was, nevertheless, 
for possession aħd-mesne ‘profits ; the form 
of the suit wag of itself a sufficient ground 
for its dismissal. Such, however, was, not 
the view taken jp the Courts below. If it 
be granted that this point is raised, and it 
is not very clearly raised by the answer, 
it does not appear to haye beep among the 
grounds of the respondent’s appeal from 
Mr.*Loch’s decree ; which, though not set 
out in extenso in the record, are noticed by 
the Sudder C&rt*in its judgment of the 
22nd of January 1857. The objection, 
if made, was certainly not treated as a valid 
one by the Sudder Court; which did not 
dismiss the suit, but remanded it for retrial 
on the production of the account. That 
remand implied that the appellant might 

* succeed. The real object of the suit is to 
perfect his title as absolite owner of th 
property ; and tbeir Lordships do not see 
why he should not have that relief, if he 
be otherwise entitled to it, because, under 
an erroneous view of the lease, he has asked 
for it by his plaint in a somewhat different 
form, and with something to which he is 
“not entitled. 


*It was also urged that the Bye-bil-wufa, 
the ikrar, the lease, and the kubooleut must 
be taken together as one transaction ; that 
the effect of the twolatter so qualified that 
of the two former thatethe mortgage must 
be taken to have been in its inception one 
for the term of three years, and that until 
the expiration of the term the appellant’ 
was not at liberty to take any step towards 
foreclosure. Their Lordships have to ob- 
serve that fhis was not one of the issues 
in the cause, apd that the point is not even 
raised on he pleadings, nor do they think 
that.this defence could have been succesfully 
raised. ‘The respondent cannot both repu- 
diate the obligations of the lease, and 
claim the benefit of it. e That transaction 
has been held, and properly held, not to 
effect that for which it was probably de- 
signed, viz., to save,the appellant from the lia- 
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dated, with interest, from the usufruct of 
the property. Now, not only was there no 
allegation on the pleadings, or issue raised 
in the cause, to the effect that the loan had 
been thus liquidated, but there was an 
express admission on the face of the defend- 
ant’s answer that even on hfs mode of steting 
the account, the principal sum of 39,500 
rupees had, when the foreclostfre proceed- 
ings were commenced, and when he ought 
to have made the requisite deposit, been 
reduced by no more than 927'rupees. It 
was therefore clear, upon the face of the 
proceedings, that the question to be tried 
could be answered only in qng way, and 
that in favor of the appellant. And the 
order of remand can be supported only on 





the principle that, in all cases, it is impera-, 


tive upon a mortgagee who has been in pos- 
session to produce his accounts. For this 
position their Lordships can find no grounds 
in the Regulations. The words of the 3rd 
Section of Regulation I of 1798, from which 
(if at all) an inflexible obligation to produce 
the accounts must be inferred,- are, “ In all 
instances wherein the len¥er on a Bye-bil- 
wufa may have been put in pogsession of the 
land, and an adjustment of dgcounts may 
consequently become necessary between him 
and the borrower, the lender is to account,” 
&c. Two conditions are expresssd, the pos- 
session of the mortgagee, and the necessity 
of an account. And a comparison of this 
with the preceding SectiOm irm with Re- 
gulatiog XVII of 1806, shows tha that 
necessity arises,® and need only arise, rst, 
-when thée’mortgagor has deposited the prin- 
cipal, leaving the question of interest to be 
settled on an adjustment of the account ; 
2ndly, when he has deposited all that Be 
admits or alleges to be due.; 8rdly when he 
pleads, and undertakes to prove, that the 
whole of the principal and interest has been 
liquidated by the usufruct of the property. 
Tt remains to be seen whether the pros 
position that the mortgagee, who has been 
in possession, must in all cases prodyce his 
accounts, has been conclusively established 
by the ‘authority of decided cases? 
The cases cited by the Sudder Court in 
its judgment, and now relied on by the 
respondent, are reported “in the decisions 
of the Sudger Dewanny Adawlut of Bengal 
for 1852, pp. 678 and 1063. The transac- 
tions out of whicle these cages arose were 
not mertgages by way. of conditional sale, 
but Mortgages af a different character, and 
governed by different rugs. Neither autho- 
rity, therefore, seems tos touch the point 
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now under consideration. On the other 
hand, in a mgre recent case, which is report- 
ed amongst the decisions of the same Court 
for 1859, at p. 492, the Court held that 
there-being no averment in the -answers that 
the plaintiff had paid himself by the usufruct 
of the property, the objection that the 
mortgagee had not produced his accounts 
could not be entertained on the appeal. 

The question, therefore, cannot be said 
to have been concluded against the appel- 
iant by authority ; and their Mordships have 
alreddy intimated their opinion, that upon 
principle the obligation. to produce the ac- 
counts should depend on the circumstances 
of the case and the nature of the issues 
raised. À d 

Upon the question whether the appglant 
is so bound by the order of éhe 22nd of 
January 1857, against whigh be did not 
appeal, that he cannot a A the correct- 
nese of the remand, their Lordships have to 
observe that the ordex was an interlocutory 
one ; that it, did not purport to dispose of 
the cause ; and consequently, that upon the 
principle laid down by this Committee in 
in the case of Maharajah Moheshur Sing v. 
the Bengal Government (7 Moore’s Indian 
S ppeals, p. 283), upon which their Lord- 
ships have very recently acted in a case 
from Oude. the appellgit is not now pre- 
cluded from insisting that the remand for 
the production of the accounts was erro- 
neous ; or that the cause should have been 
decided in his favour, notwithstanding the 
non-production of the accounts. In truth, 
the learned Judges of the Sudder Court, 
by their judgment of the 21st of April 1862. 
(App. p. 82, line 380), treated the latter 
point as still open to thé appellant, although, 
upon grounds whid¢h appear to their Lord- 
ships to be unsatisfactory, they determined 
it against him. : 

Tbe view which their Lordships have: 
taken of the questions already considered 
renders it unnecessary to determine whether - 
the appellant ougbt to have been allowed 
further time, or a second fopportunity for 
the production of the accounts r&quired fronr 
him. Their Lordships will only say upon 
this point that the affidavits filed by him 
on the application for a review are, when 
contrasted with Kis grounds of appeal at 
page 77 of the record, eXtremely unsatisfac- 
tory, and that he appears-to have doné 
little to entitle him to the indulgence of 
the Court. : 

They aregtherefore not prepared to say 
that if the production of the accdunts requir- 
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dence or be acted upon till itis most satisfactorily proved 

by all the subscribing witnesses at the least and other 
evidence that the alteration was made antecedently to 
the signature, 































ed had been necessary, those delivered were 
sufficient’; or that in thas casesthere would 
have been any such improper exercise of 
the discretion of the Court below as their 
Lordships would have interfered with. But 
they think that the error of the Court below 
was in the dismissal of the suit, on the 
assumption that the production of any ac- 
counts was negessary in a case in which 
there was neither plea nor proof that 
the usufruct had liquidated principal and 
interest, and no deposit had been made: to 
cover the balane admitted to be due. 

Their Lordships, on the whole case, are 
of opinion that this appeal should be allow- 
ed, and they will humbly recommend Her 
Majgsty to reverse the decrees appealed |, 
against, and also the order of remand 
of the 22nd ofyJanuary 1857, and to vary 
the decree' of the 18th of December 1857, 
by declaring that the appellant was entitled 
to the possession of the mortgaged premises 
as absolute owner, by virtue of the condi- 
tional sale which had been duly made abso- 
lute, but was not entitled to a decree for 
any mesne profits, Their Lordships think 
that the appellant is entitled to the costs of 
this appeal, and also to all costs of the su 
below, up to and including the costs of the 
order of the 22nd of January 1857. 

Considering that he might have appealed 
against that order, and that his conduct in 
the subsequent proceedings in the Court 
below has not been satisfactory, their Lord- 
ships are not disposed to recommend that 
he should have the costs of those proceed- 
ings against the opposite ‘party. He will 
of course be entitled to a refund of the 
costs (if any) which*have been paid by him 
under any of the decree? reversed. 


The Privy Council, in cases depending upon facts 
which have received the concurring judgments of two 
Courtg in India, willenot set aside the last judgment 
unless it can see very clearly that that judgment is 
wrong. é 

When a Court of Justice states a fact, that fact is 
conclusive in the case, > 

Lord Wynford.—Turs is, in fact, an 
appeal against two judgments: the judg- 
ment of the Zillah Court confirmed by the 
Sudder Adawlut, the latter Court making 
‘no observattohs, but merely confirming the 


judgment given by the Court below. 


The question depends entirely upon facts, 
and in a cas8 coming before this Court, de- 
pending upon facts which have received the 
judgments of two Courts in India, this Board 
ought not to set aside the last judgment, 
unless it can see very clearly that that judg- 
mentis wrong. It must be most completely 
satisfied.it was wrong and inconsistent with 
the justice of the’case, and against the facts. 
So far from ,that being the casein the pre- 
sent case, I „believe their Lordships in ge- 
neral are of Opinion that, if those facts had 
been presented to us in the Srst instance, 
we should have pronounced the same judg- 
ment pronounced by the two Courts in 
India. This case depends upon an instru- 
ment I wik@vemm—“I, Motee Chund Ma- 
“ nik¥ee, pass this writing to you, Petamber 
“Manik-jee. In the money transaction for 
“the district of Petlad with the Patels 
“ Jey-bhaee, Samul-bhaee, and  Wasta-bhaee 
“ Eshwan-das, the -persons mentioned below 
‘have shares as follows. Bhut Tricum-jeo 
“ Wussun-jee has five and a half annas, of 
“which Jumna-das Sunkurlal and Bechur 
“ Joeta have shares. Rutun-jee Kahan-das, 
“who has a shop at Ahmedabad, two annas 
‘in the rupee. You have five and a half annas 
‘in the rupee, of which I have a fourth 
“share with Jumna-das Sankur-lal and 
“ Bechur Joeta. The remaining three annas 
“in the upee belong to: Nursai-bhaee Pe- 
‘ tamber-das’s house, in which Rutun-jee 
“« Kahan-das has half (one and a half), aud 
“ you have half df the remaining, three annas 
« and a half, and I the other, being three- 
“ quarters of an anna each. In“this house I 
“ have a fourth share. + As is above stated, 
“ sixteen annas êr one rupee among four 
e persons.” On the back of this agreement 
a paper was pasted, containing an endorse- 
ment in the handwriting of the Respondent : 
‘Was divided whatever sum have been 


The 16th May 1837. 
Í Present: 

Lord.Wynford, Lord Brougham, Mr. Justice 
‘Bosanquet; Mr. Justico Erskine, Sir E. 
Hyde East, ayd Sir A. Johnston. os 

Hvidence Alterations in instrument) 
Practice of Privy Council (in cases 
of appeal from concurrent judg- 
ments),—Statement of a fact by a 
Court conclusive. , a 

Qn Appeal from tha Sudder Dewany Adaw- 

, but of Bombay. 
- Petamber Manikjee 
versus 


è Moteechund Manikjée 


Tf an instrument on „which a case(depends, should 
appear to aye been altercd, it cannot Lireceived in eyi- 
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nik-jee, 


It} appears to be subscribed by the re- 
.8pondent in ,this case, and tt appears to be 
witnessed by the Pundit Hurry Narain, 
and it is enough for us to say he has given 
evidence to prove the signature was formerly 


affixed to it. 


‘Lt is further witnessed by other parties, 
‘but Hurry Narain is the only one who says 
he saw the defendant execute that deed; 
none of the other witnesses say that. It is 
enough to refer to the judgnient of the Court 
below, without going through the circum- 
en a Court of 
Justice states a fact, that fact is conclusive 


stances of the case, for 


in the case ;-if a Judge at nisi prius states 
a fact, the Court above will notf suffer that 
fact to be enquired into, but takes it upon his 
statement. . : 


x @ 

Let us see ‘what the Zillah’ Court says 
upon the subject: ‘“ On examining this pa- 
“perit appears that part OT original 
“paper has been cut off, and four lined just 
“above the signature written’on the back 
“of it; these four lines and the signature 
“ are written in a different handwriting from 
“the first part of the document. 
“Court, in order to bave this point w 
“ascertained, thinks it necessary to shew 
‘it to some bankers, and a question is put to 
“the following- bankers.” ‘Bat I beg to 
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“ received, each partner taken his share. 
“ Besides this, three thousand five hundred 
“ rupees (3,500) is due to you by the house 
“ at Dahoor, which you can take when the 
“ money comes from Poonay but, this mgney 
“is entered in another book. Until the 
“í money arrives from Poona, Ie shall give 
“ you interest at the samerrate'as I usually 
“ do.”—(Signed) Paruk Motee-chund Ma- 
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is clear he dig not see it. - But I do not give 
much effect to that, as it is not qn oath; but 
of the four witnesses only one of them saw 
this paper signed, and putting that witness 
out of the question, why.may not some very 
important lines have been :cut .off from the 
original document ? cutting the paper off 
entirely, so that the signatuy. which was at 
the bottom of the first paper might be added 
by introducing another papey with those 
four dines upon it, and the genuine signature 
applicable to a different etransaction is. 
appended to this paper, which is in this 
state, and but for the evidence of this - 
one witness there is no testimony in this 
cause which goes the length of disproving 
that circumstance.. Now is ‘thera any Court 
in the world -that would regeive such” an 
instrument cut in the manned that this is, 
without more satisfactory evidence than hag 
been produced? If a, plaintiff produces a 
bond in this- country, or any other instru- 
ment which appears -to have been -altered, 
the Court will not receive it or -act upon 
it'till it.is most satisfactorily proved by all 
the subscribing witnesses at the least, and 
offer evidence, that that alteration was 
made antecedently to the signature; there 
is no such evidence here, and this is the 
whole of the case of the”plaintiff below. 


There is a circumstance I ought fo take 
notice of: an Ameen of Police says: the 
defendant admitted he was'a partner in the 
house, but I cannot admit that that js 
sufficient to buoy up an instrument that is 
beaten down by all the facts that appear. 


Under these, circumsfances, the Court, 
so far from thinking, they have that satis- 
factory evidence that will enable them to 
reverse two judgments in India, where the 
Judges had an opportunity not only of hear- 


observe, that the Court found that-instru- 
ment had been mutilated in ‘the manner. 
stated upon their own view of it without the 
assistance of the bankers, and ‘that in my 
opinion gets rid of the ‘objection. made to 
these persons beiag ‘called in, for We get the 
fact here stated that the instrument-had been 
mutilated in the-manner mentioned, by cut- 
ting offa part of the paper, and writing 
upon it, the paper containing the four lines 
as itis- stated ‘at. the back; but as it is 
printed at the bottem of this paper, it is 
mhost’ material that we' should take notice 
that Only one subscribing witness saw this 
signed, the other three {witnesses did not. 
I put the Pundit Hurry Narain out of the 
question, Ifyou attend to his statement, it 


ing the witnesses, which is a great advan- 
tage they have over us in that respect, 
and where they had -an opportunity . 8f 
‘seeing this instrument, for though-an En- 
glish Judge might not have ‘understood the 
‘writing, the manner in which these Altera- 
tions were made might have given us strong 
reasons for forming a conclusion with re- 
spect to this mattey, but under these circum- 
stances the Court is of opinion that the ap: 
peal must be dismissed, and'as this case on 
the view we have taken of it is founded in 
forgery at least, and most likely. forgery 
supported by perjury, we think it ought to 
be dismissed With costs, © = « 


_ Appeal dighissed with costa, 






1866. ] Privy THE WEEKLY REPORTER, Council. . ‘65 


e ‘ 











month of Assin 1282. This specification of 
the causes of suit.is accompanied with state- 
ments of the falseness of the claim to the 
-Birt tenure, of the danger which the plaint- 
iff apprehends to his proprietary title from 
the, summary decision above mentioned, that 
its annulment is impossible without a regular 
suit, and the concludes the paragraph by 
stating that he sues, therefore, for the re- 
‘versal of the summary award, the confirma- 
tion of his proprietary interest and posses- 
sion, and the refutation of the allegations 
of the defendaat respecting the Bhakee Birt. 

The case, then, as alleged in the plaint, if 
the plaint be, regular, must be brought within 
the principles stated in Mr. Macpherson’s book 
on Civil Procedure, page 111, third edition, 
where he says, “a plaint may have an ap- 
pearance of doubleness when it prays not 
only for possession, but that the transactions, 
upon which the defendants are supposed to 
found their title may be set aside ; but the 
latter prayer is merely subsidiary to, and in 
fact forms part of, the former, because pos- 
session cannot se given without first remov- 
ing the existing impediments.” This ques- 
tion is distjnct from any that relates merely 
to defect of proof or error in law, in a plaint- 
iff’s view of his:case in the Whole or part. 
That may weyrant a dismissal at the hearing 
wholly or in part. The question here re- 
lates to unity of title, and connection and 


The 10th February 1266. 
i Preseht : 


Lord Chelmsford, Sir J. W. Colvile, Sir 
E. V. Williams, and Sir L, Peel. 


Multifariousness — Misjoinder of. 
causes of action—Suit for posses. 
sion and rent and confirmation of 
title- Birty Evidenco, : 

























On Appeal from the Sudder Dewanny 
AWawlut of Caléutta. 


Maharajah Rajendur Kishwar Sing,’ 
versus 
Sheopurshup Missyr. 


A suit by a Zemindar for possession of lands and for 
arrears of rent of those lands under a kubooleut_ given 
by the defendant, and to set aside a summary award of 
a Deputy Collect@\andsto have it declared that a Bhakee 
Birt tenure set up By“the defendant isa fabrication and 
void, is not multifarious, or bad on the ground of mis- 
joinder of causes of action, In such a case all the distinct 
portions of the plaintiff's claim flow from, support, and 
have a relation to and connexion with his proprietary 
title which he seeks to confirm, and which primé facie 
entitles him to the collections. 

The consideration of a case ypon evidence can seldom 
be satisfactory, unless all the presumptions for and 
against a claim arising on all the evidence offered, or on 
proofs withheld, on the course of pleadings, and tardy 
production of important portions’of a claim or defenge, 
be viewed in connexion with the oral or documentary 
proof which per se might suffice to establish it. 


Tus is an appeal from a decision of the 
late Sudder Dewanny Adawlut of Bengal, 
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buf if it be interposed, ‘the zemindar’s gene- 
ral proprietary title to the collections is gone, 
and in lieu of it he is simply entitled to some 
jumma from the mesné' proprietois. It is 
obvious, thea, that the assertion of ‘such a 
title is. a' serious prejudice* to. a zemigdar, 
and may materially interfere with ‘his sis- 
cėssful management of his zeminfary. Such 
an intermediate tenuré cuts off the posses- 
sion, that is, the zemindar’s title’ to the rents 
and’ profits immediately derived from’ the 
cultivators. In this sense, the term posses- 
sion is used in this plaint. Now this 
injury, supposing the claim to the Birt ten- 
ure to be groundless, is not the leas a wrong 
requiring a remedy, when it is put forward 
by one in possession under a title to an in- 
ferior right derived from the zefnindar’; ' as, 
for instance, by a farmer of a portion of 
the zemindary. Ifsuch a claim were’ pre- 
ferred by a person having such an interest, 


it would certainly be competent to the ze-. 


mindar, if the claim amounted to a repudia- 
tion or worked a forfeiture of thé existing 
interest, to sue for the restofation of posses- 
sion and the quieting of the, claim also’; 
because the limitation of his dergand to that 
of possession would keep alive’ an “adverse 
claim, and would also multiply suits. 

A zemindar or landlord may waive a 
forfeiture, and may treat a tenancy or in- 
teraat, conti 
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desires to. haye removed ; but'as the defend 

ant repudiates that stenancy altogether, he, 
at least, when the plaintiff fails to prove it, 
cannot urge it against’ the plaintiff's title. 
See in the cdsé of Rajah ‘Oodit’ Parkash 
Singh against Martindell- and another (4,. 
Moore’s Indian Appeals, p. 444), Lord 
. Kingsdown’s judgment in affirmance of the 
general principle. `. 

This ‘lease being removed (the -plaintiff 
having failed to prove it, and ¢he defendant 
Tenofincing it}, what bar is there to the as- 
sertion-of thé proprietary right to the col- 
lections, unless the. Birt tenure interpose 
one? On that bar the defendant does rely, 
and unless it*be renfoved, the plaintiff can 
scarcely expect’ to lease or otherwisé magage 
his zemindary with effect. It isean impedi- 
ment in the way of his .pogg6ssion,’ which 
the suit' is instituted to remo¥e. The reasons 
alleged in the Suddér Ameen’s Court, for 
overruling the objection, seem to be unsatis- _ 
‘factory ; for ‘as’ the title to mesne profits 
supposes a wrong, and the title to'rent pro- 
ceeds on contract, the union of such causes of 
action would be contrary to’ principle. But 
as these Courts have the divided jurisdiction 
of a Court of Law and a Court of Equity, 
substantially united iùn one Court, a claim ' 
for rent in arrear, and,a claim to remove 
clouds on the title to demise raised by the 
tonant soom to ho -anahisatinnable, and no 
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' defendant, and to allow the gefendant to | 


re-agitate ‘these questions as to the Birt 
tenure in another suit would be a serious 
injustice and wrong to the plaintif. The 
proper course, then, :to be adopted is to 
reverse the decisions of the Sudder Court 
and of the Sudder Ameen, and to remand the 
cause to the Lower Court, not for the pur- 
pose of taking futher evidence, or of hearing 
the cause ou fresh materials other than the 
“stamped docurtents, but to enable the 
defendant to get the instruments stamped. 
The Inferior Court should then decide on the 
evidence already taken in the cause, and ou 
those documents, if stamped, with reference 
to all the issues raised on*the ciuse, giving 
a complete decision on them all. Their 
Lordships wilt forbear from expressing any 
opinion upon th&yalifity of the Birt tenures, 
on the evidence“in its present imperfect 
state ; but they think it proper_to observe 
that, if the Birt tenure be displaced, that 
displacement will tend considerably to fortify 
the plaintiff’s proof of the kubooleut ; for 
the defendant’s possession would then have 
no apparent title, unless one derived from a 
lease from the zemindar, the sole proprietor ; 
no person (on that hypothesis) intervening 
between the cultivators and the proprietary 
title of the zemindar. 

This order, for remanding the cause to be 
thus re- heard, will entitle the plaintiff to 
have the matter of his appeal to the Sudder 
on the kubooleut re-opened. It is in favor 
of his appeal so far as’to subject the de- 

ision against the kubooleut to review upon 
the re-consideration of the whole case upon 
the merits. ‘The consideration of a case upon 
evidence can seldom be*satisfactory, unless all 
the presumptions for and against a claim aris- 
ing on all the evidence offered, or on proofs 
withheld, on the course of pleading, and 
tardy production of important portions of 
a claim or defence, be viewed in con- 
nexéon with the oral or documentary proof 
which per se might suffice to establish it. 
This caution is mòre particularly necessary 
in Tndia, where fabrication of seals and docu- 
ments is so common and so skilfully con- 
ducted. 

Their Lordships will recommend to Her 
Majesty that the decrees*of the Sudder' 
Court and of the Sidder Ameeh be re- 
versed ; that the appellant should have the 
costs of the appeal’; that the cause be 
remanded to the High Court, with directions 
to send the cause back to the Zilah Court 
for re-trial on the issue of the eXistence of 
the Birt tehure, giving the - respondent an- 


opportunity of having the unstamped docu- 
ments stamped if he shall be so advised, but 
making him liable for the costs of the first 
trial, which his omission to have those docu- 
ments stamped hag made abortive. 

ry 


a 
The 23rd June 1837. 
Present: 


Lord Wynford, Lord Brougham, Mr. Justice 
Bosanquet, .Mr. Baron Parke, Mr. Justice 
Erskine, Sir E. ‘Hyde East, and Sir A. 
Johnston. 


Practice of*Privy Council (in case 
of appeal from concurrent Judg- 
- ments). 


On Appeal from the Sudder Dewanny 
Adawlut of Bombay. 


Khoorshedjee Manikjee. 
e 
o «versus 


í 
Mehrwanjeet Khoorshedjee and another. 


The rule upon which the Privy Council universally 
acts in the case of an appeal from concurring Judg- 
ments of the Courts below, is to affirm the last 
judgment unless they see that it is clearly wrong. 


Mr. Baton rarke.—Tais case comes 
before their Lordships on an appeal against 
a decree of the Sudder Adfwlut, affirming 
a decree of the Provincial Court,’ which 
decree, of the Provincial Court affirmed the 
degree of the Zillah Court. We have there- 
fore three concurring judgments of the 
Courts below, upon which we are called 
upon to advise Her Majesty. 

The rule upon which the Board has uni- 
versally acted is to affirm the judgment, 
unless they see that the judgment is clearly 
wrong. In this case, their Lordships, after 
looking cat the evidence, and taking great 
pains upor the subject, cannot pronounce 
an opinion that these decrees are wrong ; 
and the result will be that these decrees 
are to be affirmed. , 

One question made in the argument to- 
day was, whether the will or g¢odicil, or 
either of them, were sufficiently proved. 
Upon that, their LordsAips pronounce no 
opinion ; they do not know: that they are 
agreed upon that part of the case ; atd if 
the question was depend upon this, 
whether there was proof of the will, it 
would be necessary to take a little time te 
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consider that part of the case. The ground 
upon which the Courts have proceeded is 
that, taking the will and codicil to be 
proved, the plaintiff has no right to insti- 
tute’ a suit to be let into possession of the 
unadministered effects of*the testator; and 
the ground upon which they appear to 
have proceeded is that, according to their 
notion, when the sons were let into posses- 
sion, there was an end of the right of the 
executors to interfere. That appears to 
have been the ground upon which the Court 
‘proceeded, that it was not a power of con- 
trol, to be exercised by the.executors from 
time to time, accordizg to the conduct of 
the children ; but’ if they shewed,a disposi- 
tion to amend, it was for them to consider 
whether they would let them ifto the shop ; 
and if they did let them into the shop, all 
their powers ended; and that seems not. 
to have been an inconvenient notion, that 
‘their admission to the management was 
to be dependent upon the conduct of the 
children ; but if they were once let into the 
possession of the concerny the power ôf the 
Vakeel was at an end; and the Court of 
Sudder Adawlut did not seg any sufficient 
reason to differ from the dpinion of the 
Zillah Court, but followed the decree of 
the Provincial Court in thatvespect. 

If that be the true construction of the 
will, it becomes a mere question of fact, 
whether this executor aTe the sons 
into pọssession of the shop and the manage- 
ment of the c8ncern. There appears on 
the part of the defendants a.certain quan- 
tity of proof given of their having continu- 
ed to act as in the administration of ghe 
estate of the testator ; that they continued 
to manage the concern ; that they sued for 
debts and paid debts; that is the positive 
evidence given by the defendants ; and then 
Hormuzjee is examined by the plaintiff, 
and gives not very clear or satisfactory 
evidence upon that subject, Acgording to 
the account he gives, he appears eto have 
said that the plaintiff so far centfnued in 
the management of the concerrf that he 
would not suffer access to the chest except 
in his presence ; and when he is examined as 
to the part ‘that the “defendants took, 
aud whetper the plaintiff ‘himself really 
acted as Vakeel or executor, he answers 
“No.” “You antl the plaintiff became 
Koorghed-jee’s. Vakeels 3 did you then pay 
his @ebts, recover his claims, and manage 
his affairs ?”’—~and he s€ys “No ;” and that 
shews that the sons were permitted by the 
executor to do it, Then, in another part 





of the same, examination, in answer to a 
question put by he Court,—‘*Was the. 
business which Dada Bhaee and Mehrwan- 
jee managed for a period of four years right 
and proper?’—he cannot deny that they 
were in the actual management of the 
business—he gives an evasive answer :— 
‘They do not at present manage business 
properly.” The result t@at the Zillah 
Court came to was that the sons had been 
admitted completely to the management of 
the’ concern ; that is one of the grounds 
they allege for their ‘judgment ; and 
this Court cannot see that the Zillah Court, 
who were the proper Judges of the matter 
of fact updn the “estimony produced, have 
come to a wrong conclusion in that respect. 
On that ground, their Lordships are pre- 
pared to advise Her Majesty%that the decree 
of the Zillah Court, and “he other decrees 
that follow it, should be affirmed. This 
becomes a mere question of fact, whether 
the Vakeels named in the will, admitting it 
to have been properly proved, admitted the 
sons to take the actual management ; and on 
that we are of opinion that permission was 
given; and if they have once given that 
epermission, their control becomes at an end. 

Upon these grounds, their Lordships think 
the judgment below should be affirmed ; but 
in consequence of the difficulties in the case, 
and the great obscurity of the will itself, 
they think the deéree should be affirmed 
without costs. 

Decree affirmed without costs. 





The 5th December 1837. 


Zz 
Present: 


Lord Brougham, Mr. Baron Parke, Mr. Jus- 
tice Bosanquet, and Mr. Justice Erskine. 


On Appeal from the Sudder Dewanny 
: Adawlut of Bombay. ° 


Judgment for part of claim—Ac- 
knowledgment of Defendant. 


Eduljee Framjee, Representative of Fyz-oolla 
Khan Azum Khan, deceased, 


ö VETSUS F 
Abdoolla Hajee Cherak. 

Where an action is brought for a certain sum, on 
failure of plaintiff to prove his entire claim, judgment 
may be given for a smaller afnount in accordance with 
the acknowledgment of the defendant. 

BosangwXt, J.—This suit was commenced 
for the purpose of recovering rupees 73,481. 
A judgment has been given for a smaller 
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sum. The judgment given by the Zillah 
Court, which has been ,subseġuently con- 
firmed, was for rupees 2,207, with interest 
upon it. The plaint begins by saying, “I 
“have claim against Fyz-oolla Khan, 
“ amounting to rupees 3,481, principal and 
« interest, on an account the particulars of 
“which are written below.” And after 

' stating several tircumstances, the -particu- 
Jars are stated below in seven items, amount- 
ing to the sm claimed, to rupees 3,481. 
The whole of that was not proved, and there 
was a defect of proof of the circumstances 
that are mentioned in the plaint, but there 
was proof of the acknowledgment, on the 
part of the defendant, thet a sum amounting 
to rppees 2,701 was due from the defendant 
to the plaintiff, provided the evidence that 
was given of paper that was brought to 
thé Moofti, andWf which he gave evidence, 
and of which ho said he made a copy, and 
of which he professed afterwards to produce 
a copy, was evidence in the case. 

Now, with respect to the testimony of the 
Moofti itself, there does not appear to be any 
ground for imputing any discredit to it. 
The only real objection which is now made 
in this case, is an objection that was nof 
taken at all in any of the Courts below. It 
was assumed, apparently upon those pro- 
ceedings, from the beginning to the end, by 
the parties, aud by all the Courts through 
which this cause has passed, that the paper 
which is set out in the Appendix is the 
paper that was spoken to in the evidence of 
the Moofti, when he stated that the parties 
came before him, and agreed that a paper 
should be drawn up, and acknowledged that 
he was entitled to the amount in question. 
There is not one word iif any one of those 
petitions of appeal, or any observations of 
any one of the Judges, that throws avy 
doubt upon the identity of that paper: It 
does therefore appear to their Lordships, 
that being the case, it being quite clear that 
the parties have taken this paper to be the 
paper spoken to; that we must consider that as 
the paper Which was acted upon in the cause, 
and which was the paper spoken to by the 
Mooftiin his evidence. Then, if so, that isan 


acknowledgment that the amount of rupees | e be made.” 


2,701 was due by the pregbnt appellant, upon 
which, of course, int®rest followss One Judge 
thought it was necessary that there should 
be a deed amounting to a compromise for 
the sum in question, and that being incom- 
plete, it was not able to bessupported as 
such ; but “the Superior Court appears to 
have tregted it as I think they were bound 
a 


to treat it, namely, as an acknowledgment 
by the party who agreed to the contents of 
that paper, that he did owe the present re- 
spondent that amount ; and it is a com- 
mon and ordinary course that an action is 
brought for a certain sum, and judgment is 
given for a smaller amount. As this isa 
case in which the judgment of the Sudder 
Adawlut must be affirmed, and as this judg- 
ment has already been affirmed by two 
Courts, their Lordships are of opinion tha 

it must be affirmed with costs. : 

Judgment affirmed with costs. 


es 


The 5th Deeumber 1837. 


Practice òf Privy Council—Costs— 
Appeal—Section 7, Regulation II, 
1800 Bombay Code. 


On Appeal from the Sudder Dewanny 
~ `> Adawlut of Bombay. 


Mussuryat Keemee Baee, 


. versus 


Heehoton Das Narrain, Das. 


WHERE a diserejion is vested in a Court as to costs, 
the Privy Council will not allow any appeal against 
the exercise of that discretion, because no appeal lies 
against a mere decree as to costs. 

But whew satourss has no discretion to exercise in 
the magter (as where a suit was instituted by parties 
who had no right to institute it, asthe person on whose 
name and on whose behalf they inasituted it was dead at 
the time,) costs must follow the decree, gccording to 
Section 7, Regulation II. 1800 of the Bombay Code. 


o Lhe Right Hon'ble T. Ershine.—Tt 
wall not be necessary to hear the Coun- 
sel on the part of the respondents in this 
case after what has been said with respect 
tothe amount of costs ; the main question 
arises upon the registration of 1800; the 
Ind Regulation, Section 7, which enacts, 
“ that afer the parties in a suit have been 
“ heard, and witnesses and exhibits examin- 
“ ed aud considered, thé Judge is to give 
“judgmeht according to justice and right, 
“and is to order costs to be paid to the 
“ party in whose favor the decree should 
Tlfere are subsequent Regu- 
lations which are applicable to cases where 
the parties may elect to proceed in their 
cause, or where the defendant absconds and 
does not appear. * : a 

In this case, the action was brought by 
two of the clerks ofa person of the name of 
Permanund-das, for injury supposed to have 
been sustained to the reputation and the 
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trade of their master by the conduct of the 
defendant. But it appeared in the course 
of the cause, that the master had died before 
this action had been commenced, and 
therefore, although there appeared to have 
been some injury sustainede by the plaintiffs 
themselves, inasmuch ag they rejected that 
as the ground of their suit, but rested it 
entirely upon the right that their master had 
to recover damages for injury sustained by 
him ; the Court thought that the suit would 
not be further proceeded in, and proceeded to 
adjudge the costs of the suit, and then, 
considering, upon looking into the proceed- 
ings, that the defendants had‘nfisconducted 
themselves, instead of following the terms 


of this Regulation, they proceeded to dirscé | 


that the defendants should pay their own 
‘costs, and the plaintiffs ‘their costs 3 that is, 
that each party should pay their own costs, 
Now, if there had been a discretion 
vested in the Zillah Court, their Lordships 
would not, I think, have allowed an appeal 
against the exercise of that discretion, be- 
cause no appeal against aemere decree as 
to costs would be allowed ; buf the question 
here is, whether the Zillah Court had any 
discretion to exercise or not, 2nd whether 
they were notdound by the terms of this 
Regulation. Upon the appeal by one of the 
defendants against their decision, the Pro- 
vincial Court and the Sudder Dewanny 
Adawlut Court were both wf Opinion that 
the Zillah Court had no discretion to $xer- 
cise, and therefore that they ought to have 
awarded the costs to be paid by the plaint- 
iffs in that suit to both the defendants ; 
but, inasmuch as the appeal there was only 
by one of the defendants, they could na 
reverse the sentence against the other 
defendant who had not appealed, but gave the 
costs which had been incurred by the appeal 
‘0 the defendant, to be paid to him by the 
plaintiff. ‘Their Lordships are of opinion 
‘hat the judgment of the Provincial and 
3udder Dewanny Adawlut Court is correct ; 
hat the Zillah Court had no discretion to 
‘xercise upon the subject, because the ground 
f the decision of the Zillah Court appears 
o have been that this was a suit instituted 
y parties who had no right to institute it 
or the persoħ in whose name and on whos 
ehalf they mstituted it. was dead at the 
ime, and therefore, having no right to in- 
titute it, thé judgment wag upon the merits, 
nd thefefore that the whole case being be- 
ore them according to this provision in the 
tegulation, they must givé the costs accord- 
ag to the result of the suit, 












A. case has been cited from Borradnile’s 
Reports, in ¢vhich the Court appears, in an 
action under very peculiar circumstances, 
to have given a most extraordinary decision. 
First of all, in deciding that the defendants 
should pay the costs to a plaintiff who did 
not succeed, and then, when, that failing, 
plaintiff appealed, in two stages, to other 
Courts, and failed also in appeal, in giving 
the costs in like manner against the respond- 
ents, who in all three of thg proceedings 
had succeeded. This is rather too strong a 
case, their Lordships think? to be cited as 
an authority ; and there appears to have 
been no objection made by the parties, no 
apnest irom the decision of the Court below 
as to costs, and therefore tho point ngver 
having been raised, cannot bee cited as an 
authority. ` 

Again, it has been said there has been 
a Regulation passed in the year 1827, after 
the decree in question was made, and that 
we must look at that Regulation, not merely 
as declaring what ‘should take place from 
the year 1827, but as recognizing the prac- 
tice of the Courts, which is supposed to 
have prevailed fromthe time of the passing 
of the Regulation of 1800 down to that day ; 
but there is nothing in the Regulation of 
1827 which is declaratory, or which shows 
any recognition of ahy such practice in 
their form; they are evidently prospec- 
tive only; and inasmuch as this decree 
was pronounced before that Regulation was 
made, we must decide this case without any 
reference to those provisions. Their Lord- 
ships, therefore, are of opinion that the judg- 
ment of the Court of Sudder Dewanny 
Adawlut must be affirhed, as far as the 
same applies to the &ppeilant’s ‘own propor- 
tion of the costs, which amount to 1,298 
rupees in the Zillah Court, and the whole of 
the costs in the Courts of Appeal from the 
Zillah Court. ~ 

Mr. Miller.—My Lords, I dare say we 
shall agree; if your Lordships will per- 
mit us, we shall enter iato ‘communication 
with respect to the amount if youf Lordships 
desire to fix them. 

. Lord Brougham.—There is no difficulty 
about that ; it is 1,298 rupees in the Zillah 
Court and the costs’ of the Appeal Courts, 
and if any éosts are to “be deducted, they 
must be refunded, and also there will be the 


costs of this appeal. $ r 
Mr. Miller —I hope. 
The How&leT, Ershine.—The judgment 
must be affirmed, with costs, of course, 
J > 
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Lord Brougham.—If the respondent 
have been, paid enough to repay it, then he 
will refund the costs if the Zillah Court 
which have been improperly paid him. 

Mr. Miller—I hope your Lordships will 
not decree costs of the appeal against us, 
because when we come here, we shew that 
there is an error in the decree of the Court 
- below with respgct to these very costs., 

“Mr, Baron Parke-—That is not the 
ground upon which you appeal. Ñ% 

The Right *Hon’ble T. Erskine.—That 
appears to have been an evident mistake. 

Mr. Serjeant Spankie.—Yes, my Lord. 

Lord Brougham.—And if you have been 
paid enough to repay, you will deduct in 
order to make repayment. 

MP. Serjeant Spankie.—The 12,000 ru- 
pees is carriedwforward improperly; it is the 
difference betwe 1,298 and 4,000 rupees 
and odd, which we have to repay. 

The Right Howble T. Ershine.—The 
decree will be affirmed as to all the appel-. 
lant’s own costs, the decree being confined 
to the appellant’s own costs. 

Mr. Justice Bosanquet.—-There is 1,298 
rupees in the Zillah Court ; all the rest is 
right. 

Mr. Serjeant Spankie.—There is the sun? 
of 4,000 rupees carried ‘forward, and that is 

. carried forward as the sum of 4,000 instead 
_ of being 1,298 rupees. a te 

The Right Hon’ble T. Erskine.—Re- 
ducing the costs in the Zillah Court to 
1,298 rupees. 


Mr. Serjeant Spankie.—The respondent- 


to be entitled to any costs subsequent to that 
period, including the costs of this appeal. 
That.is the substancesof it. 


é e 
` The 7th December 1837. 


Present : 


Lord Brougham, Mr. Baron Parke, Mr, 
ustice Besanquet, Sir J. Nicholl, Mr. 
Justice Erskine, and Sir E. Hyde East. 


Sale of Mogulan Dues (by Mahome- 


dan Widow.) ' 


On Appeal from the: Sudder Dewanny 
Adawlut of Bombay. 


Bomanjee Muntherjee, 
hd 


versus 
Syud Hosgain Abdoollah. 


A sale of Mogulan dues by a Mahomedan Widow 
annulled as made without proof of powep to sell. 


Lord Brougham.—This suit avas brought 
by a party whose title, if it cannot be dis- 


placed by the title assumed to be given to 
the purchaser, stands unimpeached and ad- 
mitted, buf the suit is for the purpose of 
setting aside that title, which was given, or 
pretended to be given, by the Headji Begum 
to the purchaser, the then defendant, that is, 
the defendant below in the first instance 
before the Native Court ; and the sgpellant 
here originally brought the suit for only 227 
rupees, for the one year’s ingome of the 
moghulall dues ; it afterwards, by an order 
allowing, a supplemental petition to be pre- 
sented, became a suit for the purpose of dis- 
posing of the whole question as to the right 
to Sell, that ig,*ns to the title obtained by the 
purchaser, and the validity of the sale so 
pretended to be made by the Headji Begum 
to the appellant; we are therefore now 
assuming—(and the parties will attend to this 
for a moment to see whether there is any 
mistake in our assumption)—we are assum- 
ing that this decree below, reversing’ the 
judgment of the Zillah Court,” which jadg- 
ment reversed the judgment of the Court of 
the first instancg, in which the decree had 
originally been given against the sale, and 
for the present respondent, that the decree 


-| of the Zillah Qourt disposes not merely of . 


the question which was first byought before 
the Court of the first instance, touching the 
one year’s income of the mogulan dues, but 
that it disposes of the other question, of the 
validity gf the sale, as well as the right to 
those #27 rupees for ‘the one year’s dues ; 
we are assuming it disposes gf that question 
by the decree, containing a declargtion that 
the Headji Begum had no power to sell, and 
further, annulling the sale contended for 
bélow. 

"Mr. Lloyd.—It leaves that open. 

Lord Brougham.—The stamp having been 
increased from 40 rupees, which would have 
been sufficient, had the amount sought to be 


Í recovered been the value of one year’s in- 


come to 100 rupees, the amount required, if 
-it had -béen the 10 years’ income, calculated 
in order to protect the revenue, in case of 
the wholavalue of the estate being in suit, 
and not the year’s dues, we assume that— 

Mr. Lewis—We assume that to be the 
case. e ` 
° Mr. Lloyd.—It leaves the quéstion open 
as against the widow. xs 

Lord Brougham.—lItJeaves the question 
open, in what wax one does not exactly see, 
except that not having covenanted for, title, 
yet nevertheless it ig understood ; it seems 
to be taken for granted that the purchaser who 
has obtained a bad title has-a right to sue 
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cher at law for damages for having conveyed 
that bad title, or for recovering the purchase- 
money ; we are assuming that— 


Mr. Serjeant Spankie.—All those ques- 
tions have been reserved. ° ° 


Lord Brougham.—We have considered 
this case very minutely during the long and 
most able argument on both sides, and (so 
far as an argument can be satisfactory upon: 
questions involving great difficulty) thè very 
satisfactory argument on both sides;. we 
have also considered the matter since the 
close of that argument, and we are of 
opinion that, though the case on neither 
side is free from doubt, and though it is very 
probable the evidence produced on both sides 
is not entitled to entire credit, and though 
there appears certainly to be the production 
of one document, respecting the authenticity 
of which there is much doubt upon the 
minds of the Court, I mean the copy of the 
power of attorney in page 9, produced by 
the present respondent, thee plaintiff below, 
nevertheless we do not see sufficient grounds 
for reversing the decision come to in the 
first instance by the Native Cémmissioner’s 
Court, declafing that the Headji Begum 
was not armed with sufficieng power to deal 
with this property by way of sale after the 
death of her husband, and that the sale 
must be annulled which eshe assumed to 


make. 


It is ugnecessary to go into the particulars 
of this case further than to state that such 
is our opinion that we cannot, under these 
circumstances, reverse the decree of the 
Sudder Adawlut Court ; and upon the whéle 
of the case, we think thejudgment come to 
by that Court, reversing the decree of the 
Zillah Court, must be affirmed, and the conse- 
quence will be that the sale will be annulled. 
The only observation arising upon that 
decree is, that there is a certain inaccuracy 
of expression in the reason assigned for the 
reversal, which is stated to be nof the want 
of power by the Headji Begum to make the 
sale, not the non-existence de facto of a suffi- 
cient power of attorney tq enable her to sell 
the absent brother’s property, the share of 
the moghvilall dues, but the non-production 
of that power of attgrney ; that is inaccurate- 
ly stated. , It is not the gnon-production of 
the péwer that is the ground of the decision 
against the validity of the sale, or against the 
Headji Begum’s power ‘to make that sale, 
but it is the non-production of that power, 


have enableg the Court to. presume, the 
existence of that power, It follows that the 
Zillah Court was not right tn the second 
instance, in holding that the Headji Begum 
had that power, and obliges the Court of the 
last resort, the Sudder Adawlut Court, to 
decree that she, not having that power, had 
sold property she had no right to convey, 
and, therefore, annulled thè same; there- 
fore the decree must be affirmed,‘ and the 
decree having given the plaiatiff below, the 
present respondent, his costs .in ‘all the 
three stages, that is, affirmed like,the rest, 
and is parcel of this affrmance ; but under 
the circumstances of the case, and with 
reference to the confluct of the parties, we 
are not of opinion that the respondent shpuld 
have his costs of this appeal; *we think it 
quite right that he should.ga Chis costs in all 
the stages below, and, amo¥g other reasons, ` 
for this, that before the Native Commissioner, 
after the point had been made and stated by 
the Court, and distinctly brought to the 
knowledge of the present appellant’s va- 
keel, that the production of the power of 
attorney under which the sale was made, 
or assumed to be made, was necessary for 
this case; that time after time. the Court’ of 
the first instance adjourned first for seven 
days, then for three days, and then for two 
days ; in addition to those, twenty days’ time 
was afforded for the production of that in- 
strument, and not only was it not, produced, 
which might be because he had not got it to 
produce, but that no statement was ever made 
by him (when thus pressed by the Court so 
frequently) of the fact, which he now asserts, 
that he had not got it, until on the 27th of 
July, two days after the 25th (upon which 
‘25th it is to be observed Headji Begum’s 
evidence had been open to the Court), notice 
was given that she was entitled to be examin- 
ed, and an order for her examination, she 
being a Mahomedan woman, at her own 
residence, having been obtained, then, afd 
then only, it wus that the vakeel of the 
present appellant for the first,time stated 
that he had not got possession of that in- 
strument, which of itself would justify the 
Court below in our opinion in giving the 
costs of all thosg proceedings; but when 
we take into cénsidergtion the conduct, in 
other respeéts, of the respondent, particular- 
ly with respect to the production of that 
instrument, the alleged’ copy of which is 
in page 9, we ‘are of opinion he is not en- 
titled to his ‘costs of this appeal. 

Judgment of the Sudder Adawlut Court 


or of any circumstances proved which might | confirmed. 


‘ 
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The 26th February 1866. 
i Present: ° 


Lord Justico Knight Bruce, Lord Justice 
Turner, Sir J. W. Colvile, Sir E. V. Wil- 
liams, and Sir L. Peel. 


Remand for trial on proper is- 
sues on the merits—Duty of Lower 
Courts to prorounce their opinion on 
all important points—Estoppel (un- 
successful application to intervene) 
—Tosts of Appeal to Privy Councii— 
Inclusion of unnecessary documents 
in printed transeripts sent from 
india. 


On Appeal from, the Sudder Dewanny 
Adawlut of Bengal. 


e Tarakant Bannerjee. 
N versus 
Puddomon¥¥ Dossee and others. 


Case remanded for trial on the proper issues on the 
merits, the merits not having been entered into in the 
Courts below so as to enable the Privy Council to dis- 
pose of the suit. In appealable cases, the Courts below 
should, as far as may be practicable, pronounce their 
opinions on all the important points; whereas by for- 
bearing from deciding on all the issues joined, they not 
unfrequently obliged the Privy Counci! to remand a 
case which might otherwise be finally decided on 


appeal, . 


A party whose application to intervene in a suit has 
been refused, is not bound by the decree in that suit. 

In taxing the costs of #n Appeal from India, the 
Privy Council will disallow all such costs and expenses 
as may have been unnecessarily occasioned by the in- 
clusion in the transcript sent from India of matters 
which have been improperly introduced therein. 


The attention of the Courts in India drawn to the fre- 
quent inclusion of voluminous papers, accounts, and 
receipts, in the transcripts printed in India and sent over 
in that form to the Privy Council. 


e 


Tuts is an appeal from a decree of the late 
Sudder Dewanny Adawlut. of Bengal, 
aflirming a dedision of th® Zillah Court at 
Dacca, which dismissed the plaintiff's suit. 
The suit of the plaintiff was instituted on 
the 28th day of August 1856. It was 
brought to recover 1384 beegahs 14 cottahs: 
of eland, desgribed as jote, set out by fixed 
boundaries, and situate in certain mouzabs 
or kismuts called respectively Narainpore, 
Khoondkarkindee, Goonerkandee, and Kud- 
dumpoor; and also to reverse a summary 


order of the Sudder Dewanny Adawlut,’ 


beating date 18th November 1845, and 
made in a miscellaneous or Summary suit in 
— that Court. The Zillah Courte» dismissed 
.this suit of the plaintiff on two grounds,— 
' first, that it was barved by the Law of Limi- 
tution, and secondly, that the matter had 
been decided adversely to thé plaintiff's 
claim in a former suit, by which the Court 
adjudged im to be bound. The Sudder 


Court, on appeal by the present appellant, 
decided the case against him on the Law of 
Limitation only, and expressed no opinion 
on any other point. The decision of the 
Sudder Court on the Law of Limitation, 
proceeded on a different ground from that 
on which the Lower Court had founded its 
decree, datitg possession under theadverse 
title from a time later than that’ which the 
Zillah Court had fixed for its commence- 
ment, The appellant reckoned the time of 
his dispossession from the 18th November 
1845, the date of the decree for the reversal 
of which hissuit is brought. If he is right 
in this view of the subject, his’ suit was 
brought in time. The Sudder Court carried 
the adverse possession back to an earlier 
order of the Court, bearing date the llth 
April, 1844, and counting the time of ad- 
verse possession from that last date, it held 
the suit to be barred by effluxion of time, 
The Zillah Court, in their judgment, had 
earried the time still further back to the 
year 1841, considering that the plaintiffs 


dispossession wab effected by possession, 


having, as the Court considered, “been at 
that time delivered to the plaintiff in an- 
other suit, to’ which we shall presently 
refer, by one Ramgotee Rae, the Ameen 
delegated by the Court to execute the de- 
cree in that suit. The case is somewhat 
complicated by reason of the long contivu- 
ance of,littzation between different parties, 
and the conflict of claims in two different 
concurrent suits. Itis nec@ssary therefore 
to state the nature of this litigation ‘and the 
titles of the appellant and of the principal 
original respondent Rasmoney Dossee, in 
order to clear the subject of possession froin 
some confusion in which it has become 
involved. , 

The jote tenure is a dependent tenure 
within and part of a zemindary called Per- 
gunnah Taleehate Ameerabad. In the month 
of Februayy in the year 1814, a litigation 
commenced between the zemindar and 
three pérsens named Reazooddeen Mahomed, 
FyzooddeeA Mahomed, and Mahomed Cos- 
sim, termed the moonshees (a description 
which for the sake of brevity it will be con- 
veuient to adopt The moonsliees com- 
plained that they had been dispossessed by 
the zemindar of their jote tenure, including 
the lands claimed in this suit; the zemindar 
denied that inclusidn, and claimed them, as 
part of his zemindary. At this time? the 
moonshees were posgessed of a tulook called 
Ooturnarainpore, paying revenue direct to 
Government ; aud throughout their litigation 
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with the zemindar, during their claim to 
the one propertyłand concurrent possession 
of the ‘other, they insisted that these lands 
were included in their jote tenure, and made 
no claim to them as included in the talook ; 
proof of this inclusion in ¢he talook would 
have been a complete answer to the ‘claim 
of the.zemindar, and would have freed them 
from dependence on his title and the risks 
attendant on a subordinate tenure. 


The moonshees succeeded in that litiga- 
tion, and the decree in their snit declared 
the lands to be part of the jote tenure, 
and limited the zemindar’s claith to a title 
to assess them for rent. The zemindar 
‘ppealed against this decree, which was 
however affirmed, and Byrubchauder Baner- 
jee, an Ameen, was ordered to give posses- 
sion of the lands to the moonshees. This 
was done in conformity to the decree, and 
possession was given in the usual way by 
the Ameen, by taking kubooleuts from the 
cultivators, and by fixing bamboos to mark 
the boundaries. The Aneen’s report to 
this effect was in evidence before the Court. 
Thete is no evidence of any subsequent dis- 
claimer on the part of the moodshees, of this 
tenure so pleaded, proved, and adjudged, 
uor of any attempt to withdraw any part 
of the lands from the jote tenure, on the 
ground of mistake or otherwise, and to 
ascribe them to the talooke title before the 
time of the judicial sale which is now about 
' to be stated. The rent of the jote tenure 
fell intoe arrear, the zemindar sued the 
moonshees for rent, recovered in the suit, 
and caused the jote tenure to be sold in 
satisfaction of the debt due under this 
decree. ‘This sale took place on the 10th June 
in the year 1836, and one Juggutchunder Rae 
was the purchaser. The appellant’s title 
is derived from him under two intervening 
private sales, one by Juggutchunder to ong 
Ramdhone Sircar, and the other by the 
‘sons and heirs of Ramdhone to the, appel- 
lant. By this purchase, Juggutchunder ob- 
tained the right, title, and intergst of the 
moonshees in the jote tenure. He became, 
by force of this purchase, in the same re- 
lntion to the zemindar in «vhich the moon- 
shees before stood. As against the moon- 
shees thenfselves and the zemindar, the 
title of the purchaser was that which the 
moonshees had had adjudged to them in their 
suit dgainst the zemindar. The possession 
given to the purchasey was c0-extensive 
with that given to the moonshees, and it was 
in stfict conformity to the law which obtains 


in those Courts. The tenants were properly 
directed to Sattorn, and properly attorned 
to that title. It is important to keep this 
origin of the possession clearly in view. 

The moonshees appear to have disputed, 
at that time, the title of the sanction pur- 
chaser to have these lands included in his 
purchase; they claimed them then as in- 
cluded in their talook. Iteis the practice 
of those Courts, and it is one perfectly con- 
sistent with reason and justicg, not to give 
possession under a judicial sale by removing 
the possession of one who eis in possession 
under an apparent bona fide title. If the 
debtor can assert his title to possession by 
suit only, the neweowner of his title can 


have no higher claim. The Court therefore 


leaves the purchaser to assert his tit® by 
regular suit. In this case, owever, the 
moonshees, the debtors “wder the decree, 
were themselves in possession. The decree 
was for rent of the jote tenure; the zemin- 
dar caused the tenure, including these lands, 
to be put up to sale ; the moonshees, in claim- 
ing these lands, had pleaded this tenure, 
and it was adjudged in their favor by a 
suit which bound both them and the zemin- 
dur. The suit for rent was against them 
as jote tenants, for rent due under that very 
tenure, and the demand included the rent 
of these lands ; consequently, the Court 
which directed the execution of the decree 
was perfectly justified in acting on their 
own pleaded and by them admitted title, 
and by putting the decree purchaser in pos- 
session. This was done in the’ regular 
mode, by taking kubooleuts, except as to one 
small part, as to which however possession 
was also given, and thee purchaser was thus 
put in complete possession of these lands 
under the jote tenure. This appears from 
the report of the Ameen, pp. 105-109 of the 
Record. Unless this possession was changed 
at some intermediate period between the 
5th August 1839, the date of the delivery 
of the possession above stated, and the 18th 
November 1845, the date of» the order of the 
Sudder Court which is sought to*be reversed, 
the objection that the suit is barred by limi- 
tation of time is groundless. If that posses- 
sion was displaced, in fact, it would be un- 
important whéthee the disturbance took place 
ina suit to which tlee purchaser was a 
stranger, or in one to which he was a party, 
the possession being alike adverse on either 
supposition. In consideriug this quéstion, 
it is not wecessary to state minutely all 
the intermediate steps beforethe delivery 
of possession by the Ameen Ramgottes, 
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on which the -Zillah Court relied. That 
Ameen was acting ine the execution of 
a decree.in another suit which had been 
pending between the moonshees and their 
mortgagee of their talook, A dispute had 
arisen between them of this nature: the 
. mortgagor had mortgaged the talook, but, as 
he contended, excepting these lands from it, 
as to which he Was carrying on a litigation. 
with the purchaser of the jote tenure. The 
mortgagee, on she other hand, insisted that 
these lands were included in the mortgitge. 
The suit was decided in favor of the mort- 
gagee, and, as between him and the moon- 
shees, these disputed lands were adjudged to 
be within the talook; bat as the jote tenant 
was pot a party to. that suit, the decision in 
it did not birghim. The mortgagee obtained 
execution of that decree, and it was under 
_this proceeding othe Zillah Court considered 
that the appellant was dispossessed and the 
possession given to the mortgagee in the 
year 1841. The proceedings and the de- 
cree, however, are not in evidence in this 
cause. In the execution of that decree a 
conflict arose between the purchaser of the 
jote tenure and the mortgagee as decree- 
holder, each party claiming the same lands, 
but the jote tenant being in possession. 


Tf this title of the mortgagee could be suc- 
cessfully asserted against the purchaser of 
the jote tenure, it could be asserted legally 
in no other mode than by a regular suit in- 
stituted for that purpose, for such a possession 
ng that of the jote tenant could not be 
changed merely in proceedings to execute a 
decree, This appeaxs to have been entirely 
overlooked, both by the,Ameen Ramgotee 
and by the Zillah Court in the consideration 
of his acts. It appears that Ramgottee did, 
in‘ effect, attempt to disturb the possession of 
the jote tenant, aud that he took fresh kuboo- 
leuts from the culsivators who had before 
attorned to tHe jote tenant under the direc- 
tion of the Coust. The Court, however, on 
the complaist cf the jote tenant, set that 
matter"1ight, and directed in substance the 
cancellation of the new kubooleuts, The 
legal effect of this‘order of the Court was, 
to tet up the orginal kubaoleuts, and to res- 
tore or confirm the jete tenant’s possession. 
Now there is' vot only no evidence of any 
subsequent change of possession before the 
decreb of the Sudder Court of the 18th of 
November .1845 pronounced by, Mr. Reid, 
but the very language of that judgment 


judgment, which was adverse to the jote 
tenant, the possession was ordered to be res- 
tored by him to the talookdars. It is plain 
that there is no error in the language of the 
judgment ;it is language perfectly consis: 
tent with the ortler of the Court directing 
the second set of kubooleuts to be brought in, 
and it-is als» consistent with the course of , 
practice in executing decrees. It is plain, 
therefore, that both Courts have fallen into 
error on the point of possession, and that the 
appellant is perfectly correct in maintaining 
that he was dispessessed only by virtue of 
the decision which he seeks to reverse. 
The act of the Court which directs the cul- 
tivators to attorn, is of course not designed 
to expose them to risk of forfeiture ; their 
simple obedietice to the act of the Court, in 
pursuance of the mode in which it executes 
‘a decree, could not be attended with that 
consequence ; and when the Court corrected ` 
its erròr, it meant to restore, and did in law 
restore, the old possession. As their Lord- 
ships think that the possession was not in 
fact disturbed uatil within the period of 
twelve years from the institution of this suit, 
it becomes unnecessary to consider whether 
the claim would have been kept alive 
through the whole time by the fitigation as 
to the exécutiom of the decree. 

The other point on which the Zillah Court 
decided, against the appellant was that the 
matter was already adjudged in a suit by 
which he was bound. It ehas been’stated 
that the orginal purchaser at the® auction 
sale, of the jote tentre sold to one Ramdhone 
Sigcar. Before this sale, he had instituted 
praceedings against the decree-holders under 
the title of the talook. Ramdhone Sirear 
purchased, therefore, pendente lite. He- 
applied to be substituted in the suit, in lieu 
of Juggutchunder, which application was 
granted. This litigation terminated in the 
Zillah Coyrt in favour of Ramdhone, the jote 
tenant. e From that decision Rasmoney Dos- 
see appealed. On her appeal the Sudder 
reversed he decision. This was the decree 
of Mr. Reid of the 18th of November 1845. 
which this suit seeks to set aside. 

On this, Ramdhone Sircar instituted a 
regular suit against Rasmoney Dossee and 
others, claiming in substance the same relief 
which is sought b} this suit. Pending that 
suit Ramdhone died, and his three sons 
Mohemachunder Sirgar, Anundchunder Sir- 
car, and Greeschunder Sirear, were substi- 


conflicts with such a supposition, fer by that | tuted in his place on the record, Pending 
$ 


i 


66 Privy THE WEEKLY 


REPORTER. Council. 


[va y. 


ot ® 





this litigation, the present appellant pur- 
chased the jote tenure from the sons of Ram- 
dhone. He applied in his turn to be substi- 
tuted on the record and to conduct the suit, 
One of the sons, howevers denied the pur- 
chase, and the Court refused the application. 
In a few days afterwards, the cause was 
decreed ‘for the defendants. It is alleged 
that the actual plaintiff conducted their case 
negligently, if not collusively. . On the argu- 
ment before their Lordships the Attorney 
General abandoned the case “of fraud, but 
contended that the Plaintiff was not barred 
by this decision ; that he was not a party to 
the suit; and that his application to inter- 
vene in it having been refused, it would 
be up} just and inconsistent to hold him bound 
by the decree ; that the decision followed so 
promptly on the refusal to alow him to inter- 
vene, that he could not reasonably be expected 
in the interval either to appeal against the 
order, refuging him leave fo intervene or 
to institute a suit as supplemental to the 
Their 
Lordships concur in this view of the sub- 
ject. 
to intervene ig the suit, that right should 
not be*rigorously dealt with. There 
much danger in India of secret collusion. 
Their Lordships think that the defend:fnts 
who obtained their decree so shortly after 
the above refusal, in the absence of the 


one in which he sought to intervene. 
s e. 
As the law allows a party interested 


is 


party reaily interested in contesting the 
matter with them, should not be permitted to 
prevail by this objection. 


` 


The cause has not been decided in either 
Court on the principal point—Whether the 
lauds formed part of the jote tenure or of 
the talook. Their Lordships 
tunately upable to decide this appeal finally 
“by reason, of this defect. The Courts below, 
in appealable cases, by-’forbearing from de- 


are unfor- 


cidifg on all the issues joined, not unfre- 
quently oblige this Contmittee to recommend 
that a cause be remanded which might other- 


: be finally decided on appeal, 


This 
is certainlya seriogs evil to the #arties liti- 


rs 


gant as it may involve the expense of a 
second appeal as well as that of another 
hearing below. It is mnch to be desired, 
the 
Courts below should, as farpas may be prac- 
ticable, pronounce their opinions on al 
the important points, In she present case, 
the merits not having bgen entered into 
in the Courts below, their Lordships find 
themselves unable to dispose of the suit; 
and as they do fot agree in the opinion 
either of the Sudder or of the Zillah Wourt, 
they will hambly recommeffd to Her Ma- 
jesty that the decisions® of both Courts 
should be reversed, and that the High Court 
at Calcutta should remand the cause for 
hearing in the Zillah Court on issues on the 
merits other than the issues already decided 
in this Court on appeal. Their Lordships 
ewill further recommend that the costs of the 
appeal be paid to the ‘appellant, and that 
it be referred to the Registrar of this Court 
to tax the costs of the appeal, with directions 
to disallow all such costs and expenses as 


therefore, that in appealable cases 


may have been unnecessarily occasioned by 
the inclusion in the transcript sent from 
India of matters which he shall consider’ to 
have been improperly introduced therein, 
and that any taxation which may be had in 
India be regulated by the course which the 
Registrar of this Court may adopt. 


Their Lordships have observed with regret 
the frequent inclusion of voluminous papers, 
accounts, and receipts in the transcripts print_ 
ed in India and sent over in that form to the 
Registry of the Frivy Council, an evil which 
appears to be on the amer ease ; and their 
Lordships” trust that. the attention of the 
Court in India from which appeals lie to 
Her Majesty, will be directed to the ‘subject 
with a vigw to provide a remedy for a very 
serious evil, 
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The 21st May 1831. e 
Onus peobandi—Paftitior?—Hindoo 
è Law. 
On'Appeal from the Sudder Dewanny Adaw- 
lut of Bombay. 


Luximon Row Sadasew, 
versus 
' Mellar Row Bajee. l 


The onus of proof is on the party seeking to except 
any pro, erty from the general rule of partition accord- 
ing to Hindoo Law. 


The Lord Chancellor.—Their Lordships 
` having taken this case into their full con- 
sideration, in the course of the argument 
yesterday as well as tosday, dp not see any 
ground upon which they can reverse or in- 
terfére with the decision come to below. 
They desire ® however, to be distinctly un- 
derstood, on account of the importance of 
the question, if it had ever been raised, 
which it does not appear to have been, with 
respect to the general principle of adoption 
and the consequences following from that 
principle, that they give no opinion what- 
ever, in the slightest degree interfering with 
the acknowledged principles of the Hindoo 
law ag regards that relationship. 

There is a passage in a letter from the 
Chief Secretary, Mr. Chaplin, dated Poonah, 
April the 11th, 1821; which looks as if he, 
in an untechnical and somewhat popular 
view of the merits of the decision which he 
is then discussing, had taken into his con- 
sideration the circumstance of the party 
having stood in the relation merely of an 
adopted son, and not being a lineal descend- 
ant of the deceased Bhow Munkeswur. 
He says, “ it must also be considered that 
“ he is merely an adopted son, and not the 
‘ lineal descendant of the deceased Bhow, 
“ and that his own immediate ancestor con- 
“ tributed in no respect to the acquisition of 
“ the property.” 

The relationship of adoption, the rights 
belonging to’ that relationship when establish- 
ed, and the law. that gives the right to the 
adopted som, independent of his being a 
stranger in blood,, and independent of the 
tact of his own ancestor having had no share 
in the acquisition of the property, are by no 
means touched by the decision that Mr. 
Mountstuart Elphinstone came tg that is now 
appealed from, and which alone ‘is affirmed 
by their Lordships’ present decision. 

The grounds upon which Mr, Elphinstone 
appears to have come to his decision are, that 
the proof lies upon the party seeking to ex- 
cept any property from that ‘principle of 
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partition known to the Hindoo law, and that 
the appellant not having sufficiently proved 
that it is unnecessary to go further; that 
he not having brought forward proof that 
this property is within those exceptions, the 
general rule of partition must prevail, 

It sppears from a case thrown out in the 
course of the argument, that the exceptions 
themselves form a case thrown out in the 
course of the argument, that the exceptions 
themelves form asufficient ground for assum- 
ing that the proof is upon the party who 
would seek to bring himself within it. They 
are very minute in their conditions; and in 
one instance, ‘that inference appears to be 
furnished by the rules of the Court restoring 
property to the operation of the principle 
after it shall have been brought within the 
exceptions. For instance, learning is one 
of the undeniable exceptions ; and if that 


shall be proved, it brings the property within 


the exception. Butit is added, if it shall 
be shewn there was equal learning possessed 
by the other parts of the family, that gives 
them a claim to it notwithstanding the cir- 


-,@ : ege 
cumstance of its being brought within the 


exception. $8 that here one proof brings it 
within the rule, and another throws it back, 
notwithstanding the exception... This is one 
illustration, among many others, which 
might be give. I mentioned another in the 
course of the argument, as to the clothes of 
a party incapacitated by nature or by acci- 
dent fsom procreating children, which appear 
by the Hindoo law to beexcepted. All these 
details shew that the proof must, be upon 
the party seeking to bring it within the 
e Now, it appears here very doubtful in 
what way, and indeed there is no evidence 
in what way this man, though we may sus- 
pect it from what is stated—there is no proof 
in the cause that shews how this property 
was acquired ; but it is perfectly clear, as it 
appears to their Lordships, that there was 
some fathily property in which the Blow 
shared, although not large, and that that pro 
perty was never abandoned, but taken to by the 
Bhow, who was enjoying the more splendid 
fortune of the Durbar at Poonah ; and he 
left his brother, it appears by the corres- 
pondence between him and Bajeé Row Man- 
keswur, in the 82nd and 83rd efolios of the 
Appendix, in some sort of charge of the 
property, and always appeared to take an 
interest in it, and to report respecting the 
management of‘ it, though his agent com- 
plains of not having received any orders 
from the Bhow. His brother says, when he 
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was getting ready to proceed to the appoint- 
ment which had been’ provided for him, 
“ You have quite suddenly provided this 
for me, as for six years you have merely 
employed: me in the charge of the fields, 
&c. at home ;”’ and there.are other letters 
from Row Mankeswur, which shew that the 
Bhow was still connected with ghe property. 
It cannot, therefore, be said,’ there is no 
property, though it is very small; nor can 
itbe said he gave it up. He maintains a 
more immediate connection with it than 
would be supposed natural tọ a man placed 
in a much higher situation and separated from 
it by local circumstances. me 

Upon the whole, viewing this as a ques- 
tion of Hindoo law, upon which it is impos- 
sible to speak with any great confidence, 
and the question appearing to their Lord- 
shipsto be decided upon right grounds, 
throwing the proof upon the right party, 
and that proof not being given, it is the 
opinion of their Lordships that this decree 
appenled from must be affirmed, 

With respect to the cosjs, we take for 
granted that the respondent, in a large pro- 
perty of this kind, will make no application 
for costs; and it would notgbe an unfit 
thiag (I doenot know what the Court below 
have done) to suggest, that, it would be 
proper that the costs of the whole pro- 
ceeding shouldbe paid out of the estate. 
It is a very large property. Š 

Mr. Adam.— We make no objecticn, if 
that is the impyession of your Lordship’s 
mind. , 

The Lord Chancellor—tiIt is a very 
large property, The question is, whether 
it is £200,000 or a larger sum. e 

Jtr. Miller.—There may be difficulties 
in it. 

The Lord Chancellor—We shall hear 
no more of it. We call your attention to it. 


— 





The 4th January 1834. : 
Limitation—Maintenange. 


On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


George James Gordon, Executor of Futteh 
° Yab Khan, 


versus, 
l * Khajeh Aboo Mahomed Khan. 


The nullum tempus Clause of Section 3 Regulation IL 
1805 does not apply toa case whare the occupant was 


nota mortgegor or depositary otherwise than- as he 
was subject tog pay a portion of the proceeds of the 
property to another durigg her life-time, # 

The Vice Chancellor.—tIn this case their 
Lordships are of opinion that it is not ne- 
cessary to hear Counsel for the respondents. 
Their Lordships are all of opinion that, in 
any way of putting the case, the appellants 
are barred by length of time, having regard 
to those Regulations. If’the appellants 
think that their claim bas been made out 
by virtue of what is called the Mahomedan 
law’ of inheritance, independently of the 
decree of 1777, then it appefrs that Nadira 
Begum died in the year 1798, and there is 
no reason whatever why they might not, as 
the heirs of Nadira Begum, have brought 
their suit prior to the year 1777. Byt if 
it is put upon the circumstance shat by the 
decree of 1777 she is to be ‘considered as 
having acquired a right to@a fourth part, 
you must look to the terms of the decree 
of 1777. 

Now the decree of 1777, as it is set 
forth in the printed papers, directs that, 
“ as to the altumgha mehals, Behadur Khan 
“shall, on the part of Aulem Beg, hold and 
“keep possession and occupation of them, | 
‘and shall annually give to Mussumat 
“ Nadira Begum, during her natural life, 
“three shares of twelve, as aforesaid, from 
“ the produce of them.” And it is remark- 
able that, in looking at the report by Mac- 
naghten of the suit between Omar Khan 
and Aboo Mahomed Khan and others, 
which was a cause between the heirs of. 
Aulem Beg, there seems to be a translation 
of that very proceeding of 1777, which re- 
presents that the altumgha, according to 
custom, was to be délivered over to the 
charge of Behadur Khan, who was to hold 
aud keep possession for her maintenance. 


Their Lordships’ are therefore of opinion 
that, upon the true construction of this 
decree of 1777, Behadur Khan was to be 
considered merely as the depositary %r 
agent for Aulum Beg, who was the heir of 
the deceased party, the husband of Nadira’ 
Begum, liable,only to the obligation to pay 
to her, for her life only, the produce of 
one-fourth of the inheritance; and it is 
plain, upon looking to what took place in 
the case of the diipute between the heirs of 
Aulum Bepf that ary right on the part of 
Aulem Beg or her heirs to inherit after the 
expiration of her life, neter was in any» way 
acknowledged. 

Their Lordships are of opiniog, therefore, 
that the Regulation of 1793 directly applies 
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to this case; and it is impossible to say 
that this ease can be brought?within the 
third Section.of the Government Regulation 
II of 1805 because it cannot be truly said 
the Behadur Khau was a mortgagor or 
depositary only for Nadira Begum, other- 
wise than as he was subject to pay to her 
one-fourth of the proceeds during her 
life: and their® Lordships being of that 
opinion, the consequenceris, that the decree 
of the Court below must be affirmed. «But 
jnasmuch as it does appear that there was 
some variance ag to the opinions and the 
reasons npon which the judgment proceed- 
ed, I thinkit should be affirmed without 
costs. e . 
Mr. Serjeant Spankie. Your Lordships 
are “aware, that in this case the East 
India CompMy came forward upon the 
application of thy respondent. 

The Vice-Chancellor. Yes, we are aware 
of that. h 

Mr. Serjeant Spankie. The reason of 
my mentioning it is, that I am not sure 
whether this cnse falls under the Act of 
Parliament. The East India Company came 
in upon the desire of the party, in obedience 
to the wish of the Privy Council; so that 
there seems reason for saying that they 
ought to be paid their costs by the respond- 
ent. ù 

The Vice-Chancellor. Then I think you 
had better present a petition, stating the 
circumstances. 

Mr. Serjeant Spankie. We will do so. 





The 6th anuary 1834. 


Long possession ptima facie evi- 
dence of title Adoption in Bareilly 
—"itle of third person. 


'On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


Rajah Haimun Chull Sing, 


` 7 


e versus 


Koomer Gunsheam Sing. 


Uninterrupted and undisputed possession for a long 
period of time constitutes sufficient prima facie evidence 
of title; but if tbis possess‘on is admitted to be under 
an adoption, it will avail*nothing if the ption fails. 

In the district of Bareilly the authority of the hus- 
band is essensial to the validity of an adoption. 

So much of the Suddes Court’s decision as determined 
the question of title of a third person, which was uot 
the question in the cause, was reversed., G 


decree of the Sudder Dewanny Adawlut of 
Bengal, in a suit originally brought by the 
appellant, in the month of December 1810, 
in the Provincial Court af Bareilly, against 
Rany Bhuddorun, for the recovery of the 
zemindary or talooka of Rohroh. The ap- 
pella® claimed as the adopted son of the 
deceased Rajah Koosul Sing, proprietor of 
that talooka, who died about 1775., He 
claimed by virtue of an adoption which was 
made about 1778 or 1779. when the appel- 
lant was two years old, by one or both of the 
deceased Rajah’s widows, Rany Chander 
Bunse and Rany Bhuddorun. He also al- 
leged that Re had been in possession of the 
zemindary, and acknowledged as the Rajah 
or zemindar, from that time till the occupa- 
tion by the British Government, in 1801 or 
1802, of the Ceded Provinces, of which this 
formed a part. He stated that the first 
triennial settlement was formed with him in 
that character in 1808, and that on its ex- 
piration the original defendant, the Rany, 
fraudulently acquired possession and obtain- 
ed the subsequen settlements. 


The defendant disputed the fact of the 
alleged adoption, and denied its validity if 
true, and insisted that the appellant never 
had the possession of the zemifidary in his 
own right. œ 


Evidence was given on both sides in the 
Provincial Court as to the facts (but ‘none 
in suppolt of the fraud suggested by the 
claimant), and the opinion of the Pundit 
of the Zillah Court was &btained upon the 
law ; and on the 12th of April 1812 a decree 
was proriounced against the claim of the 
appellant. From that decree an appeal took 
plate to the Sudder Dewanny Adawlot in 
January 1815. Pending the proceedings 
in that Court, and in the course of the same 
year, the origival defendant died, and a pro- 
clamation‘was made for her heirs to come 
in and defend the suit. 


On thé 8th July 1817, the present re- 
spondgnt who claimed to be the heir of 
the deceased Rajah as his son by a Gundarpy 
marriage to a seventh wife, and Ruttna 
Sing who claimed as the son 6f the daugh- 
ter of Rany Chunder Bunse, were admitted 
as acting for the deceased resptndent, In 
the meantime the Collectors of «he district 
appear to have put the appellant into pos- 
session of a moiety, of fhe malikana rights 
of the zemindary in ‘question during the life 
of the Rany Bhuddoruw, and after her 


Mr. Justéce J. Parke.—This case comes | death, in October ¥815, into the exclusive 
before their Lordships on an appeal from a | possession of the whole ; and this possession 
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Whether, in this case, such a possession 
has been poved on the part of Haimun 
Chull Sing is very doubtful; but their Lord- 


also the Pundit of the Provincial Court of|ships think it wholly unnecessary to exa- 


Bareilly, were afterwards consulted. Some 
precedents were referredeto, which form 
apart of the printed Appendix, an@ the 
Court pronounced its final deeree on the 
12th August 1817, by which, in the first 
place, the decision of the Provincial Court 
disallowing the claims of the appellant was 
confirmed, and in the second, it was finally 
and fully ordered, that the property in dis- 
pute should, in ‘right of succession, de- 
scend to Gunsheam Sing, the son of the 
Rajah Koosul Sing, as the proprietor ; that 
the claim of Ruttun Sing should be dis- 
allowed, and Gunsheam Sing às, in effect, 
directed to be put into possession of the 
disputed zemindary. 

From this decree an appeal has been made 
to the King in Council, and the case has 
been argued with great talent on both sides. 

The two parts of this decree require a 
distinct consideration. Ag to the first, the 
only question is, whether, upop the evidence 
adduced by the appellant and the Rany, he 
bas established a right to tlie zemindary as 
against her ;°and in deciding that question, 
the alleged title of the now respondent 
(which, if true, would have prevented the 
adoption altogether) must be wholly omitted. 
It has never been proved ¢@s a faet in the 
cause for decision, as between the appellant 
and the Rany, ner indeed for any purpose, 
that the @eceased Rajah had a child, the pre- 
sent respondent. 

Upon the evidence, the whole question 
turns on the fact of the alleged adoptiqn, 
and its validity according to the Hindoo law. 

Their Lordships by no menns question the 
doctrine contended for by the learned Counsel 
for the appellant, that uninterrupted and un- 
disputed possession for a Jong period of time 
constitutes sufficient prima facie evidence of 
title. Thatisa recognized rule of our law, 
dnd upon general principles, for the sake of 
the security of property, seems to be appli- 
cable to that of other countries, where the 
lawgiver has not specially established a 
different provision. Nor 4s it disputed that 
such a possession, even for a less period than 
that which lapsed between the years 1778 
or 1779, when the alleged adoption took 
place, and 1805 or 1806" when the Rany 
obtaiwed the settlement of the talooka, 
would have been sufficient to have thrown 
the burthen of disproving -the title of the 
claimant on the opposite party. 


mine the evidence of it in detail, because, 
assuming that the possession was proved, it 
is perfectly clear, upon the plaintiff's own 
shewing, that such possession is referable to 
his alleged title by adoptio#,’and to that 
alone. If there was no title by adoption, the 
possession avails nothing. 

Of the fact of an adoption by tbe senior 
widow no reasonable doub® can be enter- 
tained ; and therefore the question is re- 
duced, upon this branch of this case, to this 
single point :e Whegher that adoption was 
valid in point of law, or not ? 

It may also be admitted, ba assifn p- 
tion of the proof of undispu#@4 possession 
for a long space of time, tha every presump- 
tion of fact should be made in favor of the 
validity of the act by virtue of which it 
took place, and that the onus of proving 
those circumstances which render it invalid 
in point of law, if thé nature of the case 
requires such proof, ought to lie on the 
other side. 

Does it then appear that this adoption 
Was, by the Hinddo law in force in this 
district, invalid? It must be first deter- 
mined what the provisibns of that law are. 


On the part of the appellant it is insisted 
that a widow (and if there be more than one, 
the senior widow) may make a valid adop- 
tion of a relative of the deceased husband, 
provided it be done with the consent of the 
nearest relatives of that husband, who are 
the widow’s natural guardians; and that 
if an only or eldest sôn be given, such gift 
may be made witħout guilt iù the giver, if 
made in the particular form called dwaya- 
mushydyana, and if not, is nevertheless 
valid when made. 


On the part of the respondent it is in- 
sisted, that the authority of the husband 4s 
absolutely essential to the validity of the 
adoption, and that a gift of an only or eldest 
son, unless in the above-mentioned form, is 
not merely a violation of the law in the 
giver, but is absolutely void. 


The Court of Bareilly pronounced against 
the appellant, on the gound that, though 
the widow might make an adoption, she 
could nordo so without the consent of her 
own relations, which was not given. * The 
Sudder Dewanny Adawlut confirmed that 
decision ‘nea different ground; namely, ~ 
that by law, the authority of the husband was 


` 
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essential, and that such Coeg was want- 
ing in thisecase. 

Their Lordships are now to decide, whe- 
ther that position is correct ; and they must 
decide with the means’ of information with 
which their Lordships have been supplied, 
partly from the Native authorities in the 
. several Courts below, and partly from-the 

text-books whi@h have been cited in the 
course of the argument. They are bound 
to act according to the usual pratice, and 
not to advise the reversal of the decreé of 
the Court, unless*they are satisfied that the 
decree is wrong; and more especially, in a 
case in which the Judge of that Court, from 
his education and habits, muste necessarily 
have more information on the subject than 
most’ of theig Lordships now present can be 
-supposed to possess. 

Upon a full cogsideration of these autho- 
rities, their Lordships are of opinion that 
they cannot come to the conclusion that the 
decision of the Court below is wrong. Ac- 
cording to the Native text-writers if seems 
to be cleat, that the ancient law of Hindos- 

- tan required the authority of the husband ; 
butitis also clear that the strictness of 
that law has been in many districts relaxed 
or modified by local usage; and the opinion 
of the Sastries, as published in Mr. Borra- 
daile’s Bombay Reporfs, is very strong to 
shew that in the Mahratta States to.the west 
of the Peninsula, the law does not require 
-any such authority to render the act valid. 
But that such relaxation has extended to 
this particular district is not, in their Lord- 
ships’ judgment, established ; on the con- 
trary, the weight of the authority i isin favor 
of the opposite conélusion. The opinion 
of the Pundits’ of the Sidder Court, both 
in this case and the case of Shumshere Mull 

(Appendix p. 83), and that of the Pundit 

of the Provincial Court of Appeal of Bena- 

res in the latter, appearing to be entitled 
to pore credit than those of the Pundits 
of the Zillah and Provincial Courts of 

Etawah and Bareilly and of the’ City Court 

of Benayes. ° 

Without pretending to-decide what is 
the law in other districts of India, their 
Lordships feel bound to say, that in this 
particular ` district, upon *.the authorities 
brought forward in tlis particularsgase, they 
must pronounce that the Jaw requires the 
direction of the husband in order to the 
validity of an adoption: at all events, 
they cannot bay that it does wot; which 
they must do*in order to reverse?’ the judg- 
ment in this case, 











Then, was there such an authority given 
in this case? Itis clear from all the evi- 
dence that it was not. .There is no evi- 
dence, of any kind leading to the supposition 
that it was. The interval of four years 
which elapsed between the Raja’s death and 
the adoption, raises a strong presumption 
that his autkority was not given; for if 
it had been, a direction so important in a 
religious point of view, would naturally 
have been carried into effect much sooner 
after his death ; and besides, no one plead- 
ing or document on the part of appellant, 
at any stage Qf the case, suggests that 
such an authority was given. 

Their Lordships therefore think, upon 
this view of the law, that upon the evidence 
in this case it clearly appears that the adop- 
tion was invalid, and the title which rests 
on that adoption, and was the foundation 
of the suit, being for this reason invalid, 
the Appellant must fail in that suit, and so 
much of the judgment as affirms the decree 


of the Court below must be itself affirmed. 


It is unnecess#ty to determine whether 
the other objections 'to the adoption were 


well founded : probably they were not. 


The second part of the dearee, which 
establishes the right of the respondent and 
in effect directs him to be put in possession 
of the zemindary, cannot, in the judgment 
of their Le dshipsgbe supported. 


It was contended that the appellant ' had 
no interest in that part of the detision, 
and could not be heard to. complaia of it, 
But, in truth, he had an interest; at least, 
it is not clear that he had not some interest. 
If fe had acquired no right to the posses- 
sion subsequent to that right upon which 
he founded his plaint, he could perhaps 
have had no ground to complain of a deci- 
sion which, after- negativing his claim, 
affirmed that of another: but as he cer tainly 
acquired a possession of some sort by 
lawful authority, if the Collector's state. 
ment ine evjdence in thé cause be correct, by 
a grant by ¢he Executive Government after 
the Rany’s death, that title should not 
have been disturbed by the decree of the 
Sudder - Court establishing the „Tight of 
another, who was not for this purpose a 
party to the cause, but the? appellant 
should have been allowed to retain posses- 
sion, as far as. that Court was coucerned, 
and the Executive Government, which ‘gave 
the title, sheuld have been left free to 
allow it to continue ar to be taken away) as 
it thought fit. 


72 Privy 


THE WEEKLY REPORTER. 


Council. [Vol. V. 





That title was not given upon the footing 
of any proceding decree which was re- 
versed, but probably was bestowed because 
the appellant was supposed by the Govern- 
ment to be the adopted heir; and the lan- 
guage of the Collector’s report is in favor 
of that supposition. It may possibly’ 


have | terms must be inserted in the order. 


Mr.. Serjeant Spankie. Yes, my Lord. 
That one made ag Brighton Ihave seen. 
It directs that the costs areto be paid by 
such persons, and in such manner, and that 
the Company should have such liens as the 
Judicial Committee should direct. The 
This 


been given, because the zemindary was|is the first case of the kind, and it is de- - 


deemed a bonam vacans, and the appellant 
was thought ‘a fit person to receive the 
grant, In the former case, it was for the 
Government to rectify the mistake, 
withdrawing the grant after the affirmance 
of the decree of the Provingial Court and 
granting to whom it pleased. ‘In the latter, 
the appellant ought to have been permitted 
to continue in possession, subject to be dis- 
possessed by any one shewingss title not bar- 
red by lapse of time. But the Court of Sud- 
der Dewanny Adawlut has no right at all to 
determine the question of title of a third 
person, for it was not the question in the 
cause, and that part of their decree which 
has this effect their Lordships ‘will recom- 
mend to His Majesty to reverse, 
that reversal the Executiye Government 
will deal with the possession as it thinks fit. 

Mr. Miller. Do your Lordships intend 
that reversal to be with costs? ~ 

Mr. Justice J. Parke. No, without costs. 
It is partly affirmed and partly reversed 
without costs. 5 

dir. Miller. And weeare tosbg put in 
possession, as we were at the time of the 
grant? è 

Mr. gustice J. Parke. 
the Executive Government to deal as they 
think fit with the possession. 

The Vice Chancellor. On the part ofthe 
East-India Company, do you make any 
application as to costs? The Com 
have brought forward the case, 

Mr. Serjeant Spankie. Yes, my Lord. 

The Vice Chancellor. There is a surg 
raised by the Zemindar aud deposited in the 
hands of the Company for the costs. , 

Mr. Serjeant Spanhie. That was in lieu 
of security. A 

Mr. Justice Bosanquet. As to the costs 
disbursed on account of the appellant, the 
appellant is personally liable to repay the 
Company such costs as have been incurred 
by them ir? carrying on the canse. 

Mr. Serjeant Spankie. Will your Lord- 


ships make that a separate order or will itj. 


accompany the other ? 


- Mr. Justice Bosanquet. It will accom- 
pany.the-other. You have seen the order 
of the King in Council. . 


» | a lien upon the sum deposited. 


We leaye it toj] this. 


sirable it should be drawn Wp with care. 
Mr. Miller. If your Lordships see no 
objection to it, the order gan be drawn up 


by | with liberty for the parties to except before 


it is fivally passed. 

Mr, Justice J. Parke. There is no diffi- 
culty in drawing up the order if. -you 
understand the priaciple. 

The Vice Cancellor, If you will take 
the trouble of drawing up lytween your- 
selves some order regarding the costs, and 
then let their Lordships qsee it, they will 


make such alterations as they think ex- 
pedient. 2 
Mr, Justice J. Parke. The principle 


upon which it will be to be settled is this : 


and after | that the East India Company must take 


their remedy against the respondent for his 
costs, and take their remedy against the ap- 
pellant for such costs as they have incurred 
upon his part upon the suin deposited ? 

Mr. Serjeant Spankie. We shall have 


Mr. Justice J. Parke. Yes; and ifany 
sum remains, that is to be returned. 

Jir. Lloyd. The way your Lordships 
déalt with it in the cases compromised was 
that the costs cf the Company were 
paid out of the fund deposited, and then 
a remedy over on behalf of the respondent 
against the appellant? Whether you think 
that should be curried into’ effect in this 


pany | case, your Lordships will say. 


Dir. Justice J. Parke. No; it would be 
hard to make the appellant pay the costs of 
the respondent in this case. 

à e 


The 8th January>1834. 


S ; 

Loan for Zemindary—Suit against 
Zemindar for Debt—Regulations of 
1781 and 1787. 


On Appeal fran the Sudder Dewanny 
~, Adawlut of Bengal. 
Gopee Mohun Thakoor and others, 
VETSES A 
e Raja Radhanat. 


Where money was borrowed to pay “he revenue dae _ 
from a Zemindary and paid to the Government on that 
saccount, the bond given by the Vakeels and: Mang- 
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gers of the Zemindary to the trustee for the lenders in 
the English form for the purpose of gmabling them to 
enforce the personal engagem€nts of the Vakeels and 
Managers in the Sunremo Court, was held not to deprive 
the lenders of their right, under the law prevailing 
among the natives, in matters of contract, to sue the 
Zemindar in the Courts of the Mofussil. 

HE p also that the laws of 1781 and 1787 were repeal- 
ed by the laws of 1796, when this action was brought, 
and there was nothing in those two former Regulations 
which made it illezal for the Zemindar to contract a 
debt, or for any other native to take an obligation frem 
a Zemindar, without the consent of the Officers of Reve- 
nue; but that such an obligation, if founded on a valuable 
consideration, wowld be equally binding upon the con- 
science of the Zemindar, and the demand and thepay- 
ment would be equaWy legal, as if such consent had beea 
obtained and registered, though no Court of Justice 
might have jurisaiction to enforce the right. 

Mr, Justice Bosanquet.—In this case a 
suit was commenced in the yeat 1796 in the 
Zillgh Court of Dinagepore by the appel- 
lants, repréSenting Durp Narain Takoor and 
Ranarassey Ghose, who were money-lenders 
at Caleutta, against the zemindar, Rajah 
Radhanat, to recover a large sum of money, 
amounting to 80,150 rupees, alleged to have 
been advanced by them in 1780 for the use of 
the zemindary, during the minority of the 
zemindar, to two persons named Janikiram 
Sing and Sudanund Sirkar, who were the 
lawfully appointed managers and Vakeels of 
the zemindary. . 

The principal part of this sum was said 
to have been advanged for the purpose of 
enabling those persons to pay the kist then 
due from the zemindar to Government, and 
to have been actually received by Govern- 
ment, in discharge of the kist. : 

To secure the money thus advanced, in 
$286 a bond in the English form was given 
` by Sudanund Sircar, the Vakeel, at Calcutta, 
to an English gentleman, as a trustee for the 
lenders ; and, the amount not being paid, 
another bond was given for the same amount, 
with interest, in 1787, by -Janikiram Sing 
and Sudanund Sircar, to the same trustee, 
whoin each case signed a declaration of 
trust in favor of the lenders. The first 
b@nd was not put in suit, having been given 
up ; but the money not being paid, the two 
obligors ingthe last bond were sued upon 
it in the Supreme Court and taken in exe- 
cution, and Janikiram Sing died in jail. 

The Zillah Court dismissed the suit 
against the zemindar, ‘On an appeal from 
the decree of the Zillah Court to the Pro- 
vincial Court, much evidence™was given 
which had not been laid before the Zillah 
Court. The former decree was reversed 
with costs, and the Proviucial Court deter- 
mined that jhe zemindar was ligble to pay 
the sum, of 60,300 rupees, the amount for 
which the bond was given, together- with 


interest equal to the whole principal, making 
together 1,20,600 rupees, the amount of the 
penalty of the bond, that Court being of opi- 
nion that whatever loan borrowed in the 
time of Janikiram Sing or of any other 
Surburakar of ‘the zemindary should be 
proved to bave been actually paid into the 
Treasury, w&s payable by the zemindar from 
the zemindary ; and being also clearly of 
opinion, that 60,300 rupees paid by the 
money-lenders was received into the treasury 
on account of the zemindary. The sum of 
300 rupees, in addition to the 60,000 rupees, 
the amount of the loan, appear to have been 
the expenses attending the transaction, be- 
ing just one-half per cent. upon the loan ; 
and the Provincial Court seems to have 
treated the sccount of the obligee upon the 
the zemindar as commensurate with the pe- 
nalty of the bond. ` 

On appeal to the Sudder Dewanny Adaw- 
lut, the decree of the Provincial Court was 
reversed and that of the Zillah Court 
affirmed. 

The only resson for this reversal, which 
is distinctly expressed by the Judges of the 
Sudder Dewanny Adawlut, is founded upon 
the latter par®of Article 20 of the Regula- 
tions of July 1781 and 1787; which, they 
say, was overleoked by the Provincial Court 
when referring to that Article, which, after 
prohibiting the Courts of Justice from de- 
terminjow any Mit againt any zemindar, 
talookdar, chowdry, or other holder of land 
being malguzary, unless itehould be*proved 
to the satisfaction of the Court sthat the 
money originally lent, arising from such 
other valuable consideration, was for the, 
sepvice of the zemindary, talookdary, chow- 
dry, or other land, and actually paid to the 
Government as part of the revenues thereof, 
proceeds expressly to prohibit the Courts 
of Justice from passing any decree in any 
suit against a zemindar or other landholder 
of malgyzary lands, concerning any debt, 
contract, bond, or other engagement, con- 
cluded’ by. them after the 1st of August 1781, 
unless preved to have been contracted with 
the previous sanction and consent of the. 
Committee of Revenue, and that a note or 
memorandum, sptcifying such consent, has. 
been registered in the Sudder Kanoongoe’s 
office. 

The Judges of the, Sudder Dewanny 
Adawlut do not express any opinion upon 
the effect of the evidence, or any dissattsfac- 
tion with the conclugion drawn from it by 
the-Provincial Court, but formed their decree 
of. reversal upon the Clause of the -Regula- 
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tions which had not been noticed by the 
Provincial Court; and they state no parti- 
cular objection to the principle of the deci- 
sion of the Provincial Court, but they sim- 
ply add a remark (possibly, and I think most 
probably, in allusion to ‘the effect of the 
Clause supposed to offer an insuperabfe im- 
pediment to the suit) that the suit was not 
instituted until Janikiram Sing had died in 
jail, where he was confined on account of a 
decree obtained against himin the Supreme 
Court for the amount of the bond, the sub- 
ject of the present actions and that the 
natural inference to be drawn from this fact 
iss that the respondents in that Court did not 
at that time conceive that they could maiu- 
tain’ any suit at law on account thereof 
against the appellant. The gase has been 
argued, both upon the effect of the evidence 
and upon thelaw. The evidence is alleged 
by the respondent to be insufficient to 
support the conclusion of the Provincial 
Court, and the appellants insist that the 
Clause of the Regulations relied upon by the 
Sudder Dewanny Adawlut was rescinded at 
the time when the suit was cgnmenced, and 
consequently, that the appellants were at 
liberty to pursue their remédy as if the 
Clause never*had existed. 

Their Lordships are of opiuion that the 
evidence laid before the Provincial Court 
sufficiently established that the sum of 
60,000 rupees was advancéd by th persons 
whom the appellants represent, by means of 
a hoondy, or bill 8f exchange, drawn on the 
house of Gunness Dossof Calcutta in favor of 
the Collector at Moorshedabad, and received 
into the treasury of the Government on ag- 
count of the kist due from the zemindary of 
Raja Radbanat, and paid when due; and 
they are also of opinion that, upon the evi- 
dence, this sum must be taken to have been 
advanced, not to Janikiram and Sudanund 
Sirear, or either of them, in their individual 
characters or upon their own account, but 
advanced to them as manager and vakeel of 
the zemindary, and consequently accérding 
to the law prevailing among the-matives of 
India, became the subject of demand upon 
the zemindar for whose benefit it was ad- 
vanced. The hoondy w&s given by the 
Shroffs or ,money-leaders at Calcutta to 
Sudanund Sircar, who was the Vakeel of 
the zemindary. Beth the money-lenders 
went with him to the Kl'alsa or treasury to 
see thë hoondy delivered to the proper officer 
of the revenue, and the, Vakeel alone, in 
the first instance, gave any bond by way of 
security to the lenders. The payee in thebond 


wasan English gentleman, a mere trustee to 
the money-Muders,, whose name as intro- 
duced for the purpose of enabling the parties 
interested to sue in the Supreme Court, and 
the omission of the Rajah’s name,*and of 
any mention of the zemindary in the boud, 
as well as the omission to obtain and register 
the consent of the Committee or Board of 
Revenue, may well be accofited for, from 
the apprehension that the introduetion of 
any matter, apparently relating to the re- 
venue, might prejudice the right to sue in 
that Court, and consequeftly retard the 
remedy there of a judgment on the bond. 

It has not been suggested that the money 
was advanced on hbo personal account of 
Sudanund Sircar, the Vakeel, nor is it likely 
that it should be so advanced ; apd if it*was 
to be so advanced for the personal benefit 
of Janikiram, it is very imprgbable that the 
bond should have been taken from the 
Vakeel of the zemindary only. ‘The bond 
not having been discharged, another bond 
was required in the following year, from 
both Janikiram and Sudanund Sircar. But 
the question to be determined relates to the 
money advanced in 1786; forif the money 
then supplied was advanced on account of 
the zemindary, the joint and several bond 
given as a security in the ensuing year, will 
not vary the nature of the loan or discharge 
the liability of the Zemindar. 


No evidence was adduced on the part of 
the respondent to rebut the inference, that 
the money so advanced to the Vakeel, with 
which the kist of the zemindary was ag 
tually discharged, was advanced for the 
benefit aud on account of the zemindary ; 
and though it has been*remarked that the 
delay of the mondéy-lenders to commence 
any suit against the zemindar after the death 
of Janikiram, affords reason to suppose that 
they thought that they had no right to do 
so, we do not know when the Rajah came 
of age, or what was the condjtion of the 
zemindary, from that time to the commence- 
ment of the suit by the Appellants in 1796, 
about four years after the death of Juniki- 
ram, or what was the state of the families 
of the lenders, who died .between the time 
of the loan and the commencement of the 
suit, or how soon the parties were apprised 
that they smight sue the zemindar with a 
prospect af success, in consequence of the 
impediment to their suit, which existed at 
the time of the transaction, being removed. 
The real question is, whether, the money 
was expressly advanced for the use of the, 
zemindary, or generally for the use ‘of those 
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who received it, to be applied as they might 
think fit ; and their Lordships are of opinion, 


that the dircumstances evhich ‘accompanied. 


the loan, in the first instance, when the only 
security required was that of the Vakeel 
of the zemindary, a person of very inferior 
station compared with that of Janikiram, 
the uncle of the zemindar, and the pre- 
caution taken y the money-lenders of ac- 
companying Sudanund Sircar to the Khalsa 
to see the hoondy delivered to the proper 
officer of Revenue, are sufficient to decide 
this question, and to shew the transaction to 
have been of the former character. 

If, then, the circumstances of the case 
establish that the money was borrowed on 
account of the zeminda®y, and was paid to 
the &overnment on that account, the bond 
given by StWanund Sircar to a purchaser 
for the lenders in the English form, for the 
purpose of enabéing them to enforce the per- 
sonal engagement of the Vakeel in the 
Supreme Court, will not deprive the lenders 
of their right, under the law prevailing 
among the Natives' in matters of contract, 
‘to sue the zemindar in the Courts of the 
Mofussil. 

The remaining point to be considered is, 
whether the Government Regulation of 178b, 
which was in force at the date of the loan, 
and that of 1787, by which it was continued 
until 1790, had the effect of depriving the 
Appellants of their right to sue the Respond- 
ent in 1796. > 

If, according to the true intent and mean- 
ing of the Regulation of 1781, it operated 
Wa prohibition of any such loan as that upon 
which the suit is founded, without the 
consent of the Committee or Board of Re- 
venue registered as therein-mentioned, the 
loan itself was illegal, and the subsequent 
repeal of the Regulation would not give a 
right to sue upon it ; but if it amounted to 
nothing more than a restriction upon the 
jurisdiction of the Court over transactions 
of this desoription, unless sanctioned and 
registered as above-mentioned, the repeal 
of the restiction will open to the parties 
the right to seek any remedy in the Court, 
which, according to the general principles 
of the law, would be applicable to their 
case. 7 
There is nothing ig the Regulations of 1781 
or 1787 which, either in the térms or the 
spirit of them, appear to their Lordships 
to make it illegal for a zemindar to contract 
a debt, or for any other native to take an 
obligation fiom a zemindar, withaut the con- 
sent of the officers of Revenue; such an 


THE WEEKLY REPORTER. 


Council 75 


obligation, if founded on a valuable consider- 
ation, would be equally binding upon the 
conscience of the zemindar, and the demand 
and the payment would be equally legal, as 
if such consent had been obtained and regis- 
tered, though no Court of Justice might 
have gjurisdiction’ to enforce the right. 
Whatever may have been the notions of 
public policy? upon which the Native Courts 
were for some time restrained from taking 
cognizance of such transactions, those no- 
tions have not been deemed upon experience 
to be well founded, since that part of the 


| 20th Articlé of the Regulation of 1781 and 


1787 upon ewhich the Court of Sudder 
Dewanny Adawlut rely, have been expressly 
rescinded by the Regulation of the 29th 
October 1796. 

The title of a Regulation passed in 1793 
(No. XXXVIII) has been referred to, which 
commences in the terms: “ A Regulation 
“ for re-enacting, with modifications, such 
“ part of the rule passed on the 27th June 
“1787, as prohibits covenanted Civil Ser- 
“ vants of the Company employed in the ad- 
“ ministration of*justice or the collection of 
“ the publie révenue, lending money to ze- 
“ mindars, independent talookdars, or other 
“ getual proprietors of land.” The language 
of this title appears to treat the restrictions 
contained in th& Regulation of the 27th June 
1783 as amounting to prohibitions; and, in 
á popular sense, the law which deprives a 
credito Of his remedy, may be considered as 
prohibiting him from taking an obligation to 
pay him ; but unlesssuch be the true construc- 
tion of the Regulation itself, that sènse can- 
not be imposed upon it by the language of a 
swbsequent Regulation, not expressly de- 
claratory; much less by the title of a Re- 
gulation only. The Regulation of 1793, 
in modifying that of 1787, prohibits in ex- 
press terms whateyer is intended to be 
forbidden : then, if 1781 and 1787 are only 

Prestrictive of jurisdiction, and if they were 
construed as amounting to prohibitions, the 
extent,of transactions which they embrace 
would ledd to consequences highly incon- 
venient arfd unjust. 

Their Lordships therefore are of opinion, 
that areport shoyld be made to His Majesty 
by the Judicial Committee, recommending 
that the decree of the Sudde, Dewanny 
Adawlut Court be reversed, and that the 
Court of Sudder Dewanny Adawlut be direct- 
ed to affirm the decision of the Provincial 
Court ; but without costs, as a difference of 
opinion has prevailed among the Courts be- 
low ; and that, for the same reason, each 
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party should bear his own costs of this 
appeal. The order must provide for the 
reimbursement of. the costs incurred by the 
East India Company in prosecuting and 
defending the appeal. 5 





The 8th February 1884. 


Balance of Partnership accounts— 
Evidence—Section 16 Regulation 
VI. 1793. 


On Appeal from the Sudder 
Adawlut of Bengal. ie 


. Mussamut Seetul Bahoo, 
. versus 
Baboo Hurkishen Dass. 


A suit having been brought in Benares for a sum 
alleged to be due on the balance of partnership ac- 
counts, the parties agreed by bond to refer the accounts 
to arbitrators, according to whose award a given 
sum was found due on balance of accounts to the 
plaintiff subject to certain objections which could not 
be settled without the inspection of the joint-concern 
papers of the Calcutta kothee. The Provincial, Court 
ought to have postponed making ite decree until either 
the copies had been veritied or the originals had been 
produced, unless it could have been satisfied that there 
was no validity in the objections. Rut the Court was 
not satisfied that there was no validitywin the objections, 
for, by its decrea it reserved a right to the defendant to 
recover what she could upon the objections. Whether 
the Provincial Court could have admieted the use of the 
original books upon a review of the decree, it was held 
that the Sudder Court ought, under Section 16 Regula- 
tion VI. 1793, to have used the evidence to be supplied 
by the original books, or to havé“ascertain t the 
sum mentioned as the balance due, subject to the ob- 
jections, was a balance due without objection, instead 
of merely affirming t% decree of the Provincial Court, 

The Vice Chancellor.—it appears in this 
case that a partnership had been carried on 
between Hurkishen Doss, Dwarika Doss, ard 
another person, as bankers at Calcutta, whith 
had transactions in various parts of India. 
The partnership was dissolved about 1797. 
Dwarika Doss died before 1806, and on the 
2nd of October 1806 an action was commenced 
in the City Court, which was afterwards 
removed to the Provincial Court of Benares, 
by Hurkishen Doss against the widow of 
Dwarika Doss, who seems to have ‘been then 
resident at Benares, and to have r&presented 
her deceased ‘husband, for a sum alleged to 
be due on the balance of the partnership ac- 
counts. On the 24th of May 1808, the 
parties agreed by bond to refer the accounts 
to arbitrators. After some intermediate pro- 
ceedings, the arbitrator made their- final 
report “about March 1814, which in effect 
stated a given sum to be due on balance of 
accounts to the plaintiffs? subject to certain 
objections, which, it was stated, could not be 


Dewanny 


settled without an inspection of the joint- 
concern papers of the Calcutta kothee. 
There was some dispute on the question 
whether the original books should be brought 
from Calcutta ; and shortly before the Pro- 
vincial Court pronounced its decree, copies 
of the books wers sent from Calcutta to 
Benares, but they were not proved to be cor- 
rect copies. The Court, wrhout allowing 
time to verify the copies or directing that the 
originals ‘should be brought, proceeded to 


make its Decree Supplemental®( Appendix, p. 


40): “Ordered, &c. Tha defendant has 
“ the option of suing the plaintiff on the 
“four objections she has advanced in this 
“cause.” The defendant, after the decree 
had been pronounced, procured the original 
books to be brought to Benares, and onthe 
5th December 1817 presented a”petition for 
a review, stating the fact that the original 
papers had arrived, but thé Court declared 
there was no ground on which to allow a 
review of the case. On the 5th May 1831 
the defendant presented a petition of ap- 
peal to the Court of Sudder Dewanny Adaw- 
lut, calling the attention of the Court to the 
fact that the arbitrators’ report noticed the 
objections, and that the original papers had 
béen sent to Benares before the petition of 
review was presented, and pointing out 
that, by the decree, Hberty was given to 
the defendant to sue the plaintiff in respect 
of the four items which constituted the objec- 
tion ; but the Court of Sudder Dewanny 
Adawlut, on the 4th of July 1821, affirmed 
the decree, and on the 17th of Novemler 
1821 rejected the defendant’s petition “OT 
review. 

Upon the face of theereport of the arbi- 
trators, it appears that the acceunts had not 
been fully taken, and could only be taken 
by inspecting the original books which were 
at Calcutta, or verified copies of them. The 
Provincial Court ought to have postponed 
making its decree, until either the copies had 
been verified or the originals hal been pro- 
duced, unless by some means it could have 
been satisfied that there was no validity what- 
ever in the objections. But the Court was ` 
not satisfied there was no validity in the. ob- 
jections, for, by its decree, it reserves a right 
to the defendant 0 recover what she could 
upon the objections. I¢ did, therefore, in 
effect, decide that a sum should be paid as 
the balance of accountg, although it ad- 
mitted that the sum to be paid might ndt be 
the balance,*and that, in substance, no part 
of it might We due at all. Whether the Pro- 
vincial Court could have admitted the use 
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of the original books upon a review of the 
decree, it is not necessary to,determine ; 
but it is cléar, from the Regulation VI of 
1793, Section’ 16, that the Court of Sudder 
Dewanny Adawlut might have used the 
evidence to be supplied by the origiual books. 
` But it did not do so; nor did it. ascertain 
‘that the sum mentioned as the balance due, 
subject to the oajections, was a balance due 
without objection, but affirmed the decree as 
it originally stood. í í 
Their Lordshéps nre therefore of opinion 
that the decree myst be reversed, and that 
the Court of Sudder Dewanny Adawlut 
must proceed to ascertain what, if anything, 
was really due from the defendant, to the 
plaintiff, having regard *to thé objections 
noticgd by the arbitrators. 
`a 


The 11th February 18834. 


Suit by Mabajun or Native Banker— 
Practice of Privy Council (as to 
judgments from Courts in India)— 
Costs. 


On Appeal from the Sudder Dewanny, 
Adawlut of Bengal. 


Baboo Ulruk Sing, 
VOTSUS 


` Beny Persad. 


e 


wit by Mahajun or Native Banker, The Sudder 
Co after having examined all the accounts and evi- 
dence, having come ultimately to the same conclusion 
that the Provincial Court had done, and the Privy 
Council being unable to seesny clear distinct point upon 
which it could be said that the decision of the Courts 
below was wrong, affirmed the decision of the Sudder 
Court, As, however, there was delay in suing, and as 
the case was attended with a considerable degree of 
suspicion, the Privy Council refused to the respondent 
before it all costs, and decreed further that the cost 
of the appeal to the Sudder Court should also be 
7 disallowed. 


Mr. Justice Bosanguet.—In this case 
their Lordskjps are of opinion that the de- 
cree of the Sudder Dewanny Adawlut should 
be affirmed. 

The case has been put upon two grounds : 
first upon the merits of the case; and se- 
condly, upon the lọw. The point of law 
which was taken upon the origiftdl appeal, 
that the demand of the plaintiff did not 
fall within the time’ limited, has been given 
up as a matter of law ; but the delay which 
occurred before the commencemenj of the suit 
has been jusisted upon as an ingredient in 





the merits of the case; and it is impossible 
to look at this case without.seeing that it is 
attended with a considerable degree of sus- 
picion. At the same time, though it is at- 
tended with a considerable degree of suspi- 
cion, as well owipg to the length of time 
as thedeath of a number of parties in the 
case, and the difficulty of making out this 
transaction which took place between Soo- 
bunslal, the agent of Roop Sing, the zemin- 
dar, and the banker employed on his behalf, 
still, upon the whole, the Provincial Court, 
as well as the Court of Sudder Dewanny 
Adawlut, having had the evidence before 
them that appears upon these papers, have ` 
come to the conclusion, in point of fact, that 
the demand of the plaintiff has been satis- 
factorily established. 

Now, the qhestion does not rest only upon 
the written accounts, but there is parol tes- 
timony, by which the demand of the plaint- 
iff is in some material points supported. 

The Court of Sudder Dewanny Adawlut, 
in giving their judgment, state this: “ It 
“appears to the Court that, although no 
“books of any Mahajun can be considered 
“good and sufficient to prove the claim of 
“a Mahajun bringing an action, without 
“the genuineless of them be established by 
“ the testimony of him who kept the books 
“or by that of the Accountant to the kothee, 
“or without there are strong presumptions 
“in their favor, yet as, upon a perusal of 
“ the effract fiom the books of the kothee of 
“ Gokool Doss and Golaub Doss fpr the 
“ Sumvit year 1856, whos? proprigtor was 
“ Mooteechund, it is in proof that dakhila 
“ transactions on account of the perguonahs 
“« Zuhoorabad, Shadeeabad, &c.,did existin the 
“ mid kothee of Soobunslal and Muthra Doss. 
“ It is clear that the sum of 2,51,071 rupees 
“ 4 annas, on account of the dakhila of the 
“ pergunuahs in question, was paid from the 
“ kothee of Seeta Ram, the father of the 
=‘ respondent, and that of that amount the 
“sum of -1,95,275 rupees 2 annas and 9 
“ pies Wwas recovered; also that the sum of 
“ 55,786 rupees 1 anna and 3 pies (which 
“ agrees with the principal claimed by the 
“ yespondent) is due. Hence no suspicion or 
“doubt can attach to the books exhibited 
“ by the respondent.” The Court of Sudder 
Dewanny Adawlut therefore proeeeded not 
simply upon the books of the plaintiff himself, 
but upon a comparison bf those books with 
the books of Soobunslal, the agent of ibp de- 
fendant, Roop Sing, and also with the books 
of Mooteechund ; and it appears also in 
another part of the case that the books of 
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in the parol evidence much open to com- 
ment, but it appears, upon the evidence 
laid hefore them, there was a cénversation, 
according to that testimony, ta which Roop 
Sing applies to Seeta Ram, and requests that 
he will pay the debt to Mooteechund. 

Then the allegation on the part of tbe 
appellant is to account for these sums, 
or rather the principal surg; that, in order 
to pay that sum, he produced twenty 
thousand dollars, and, I think, 49.000 rupees 
in specie. ‘This sum in dollaes was produced 
at two different times (the gum of 10,000 and 
10,000), and then thesum for which those 
dollars were sold is stated ; and the allegation 
is, that he gave those dollars to a person who 
was the agent of "Roop Sing, to sell those 
dollars in order that the produce of ghose 
dollars, together with the sum#f rupees in’ 
specie which he had advanced, should be paid 
into the Treasury of the Rajah of Benares. 
Of those two sums of 10,000 dollars, one was 
sold for the sum of 21,431 rupees 4 annas, 
which, with the 4,900 rupees being added, will 
make 26,330 rupees and a fraction : the other 
10,000 dollars produced the same sum, 
which altogether amounted to 47,762 rupees ; 
and that is said to have been paid into tho 
‘Treasury of the Rajah of Benares. Now, 
that that sum was paid in, appears from the 
accounts of the Treasury. But was it paid 
in by Soobunslal, the agent of Roop Sing, 
he being the creditor of Ruop Sing, or was 
it paid in by Seeta Ram, he being the cre- 
ditor of Roop Sing? That appears to be 
the substantial question between the parties. 

It is alleged by the plaintiff that he Sef 
nished that money. Now, that he furnished 
the money in dollars,, appears to be made 
out by the parol eyidence upon that subject 
also ; because the parol evidence states not 
only an application made to Seeta Ram to 
do it, but it states that sums of- money 
were brought in bags, apparently corres- 
ponding to this amount, from the kothee 
of Seeta Ram. That, of course, is cofsi- 
dered as corroborative evidence upon the 
subject. It appears clearly thag Seeta Ram 
continued to be the banker of the Rħja. It 
appears that there were accounts between 
them, debtor and creditor; and it is not 
denied that the gakhilas were made on the 
part of this house of Seeta Ram, and the 
Rajah is aifswerable for those, : i 

Then`it is alleged that it in fact has 
been paid off. We havé, upon that stbject, 
the evidencg, in addition to that which was 
laid before the Provincial Court, of Sree 
Kishen Doss, His attention was directed 


the treasurer of the Rajah of Benares were | 
also examined, to see how far they corres- 
ponded, and therefore an opportunity was 
afforded of looking. into all those books, to 
see if they made out that these were fair 
transactions, 





















. 

Now, taking the account as it appears in 
the books of the plaintiff, there appear to 
be “Debtor” and “Creditor” on the one 
side and the other ; snd the result of that 
debtor and creditor account, supposing it to 
be fair, brings out the balance claimed in 
this suit. And nobody can doubt, if they 
look at the two sides and compare the two, 
that they show the bulance thé plaintiff has 
recovered in this case, and upon which, ac- 
cording to the Regulation in Bengal, interest 
has been given equal in amount to the prin- 
cipal. : 

But in corroboration of this account, inde- 
pendent of its agreement with the other 
accounts, there are certain circumstances 
deposed to in the parol evidence that all 
very materially tend to corroborate the case, 
notwithstanding the suspicion that is ex- 
cited, notwithstanding the delay in bringing 
forward the transaction, and its not having 

` been brought forward till afser the death of 
certain parties, z 


In the first place, it appests that Soobuns- 
lal was the agent for money transactions 
of the zemindar: he was what you may 
call his general steward.” It app, before 
these transactions took place with Seeta 
Ram’s house, banker was always employ- 
ed to p&y the money due to the Rajah of 
Benares. The banker immediately preced- 
ing Seeta Ram was Mooteechund, and there 
are two other Lankers mentioned as preceding 
him. The transactions were carried on by 
paying these assessments into the treasury 
of Benares, through the medium of a banker, 
notwithstanding the Rajah had his stew- 
ard or agent whose duty it was to conduct 
his money affairs. It then appears, at the 
time when Mooteechund ceased to’ be the 
banker of the zemindar Roop Sing, “by the 
parol evidence, though not very précisely that 
there was.a sum of between forty and fifty 
thousand rupees, ` corresponding, therefore, 
in that raspect, with the sum paid to Moo- 
teechund, gnd the debt that was due from 
Roop Sing to Mooteechiud. Further than 
that, it appears that there was that conver- 
sation’ deposed to in the Courts below, who 
had nuch better opportunities than we have 
of deciding upon the eredit due to these 
witnesses, though there are circumstauces 
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to these accounts, and no doubt he does 
take upon himself to say, looking at these 
accounts, upon the result éf thes accounts, 
that the debt has been paid off. But ‘is 
that evidence that Sree Kishen Doss has 
given, evidence of facts to which he speaks ; 
or is it not a commentary upon the accounts 
which are laid before him, from which he 
draws the infewpnce that the money has 
been reimbursed to Seeta Ram? This evi- 
dence of Sree Kishen Doss, as well as all 
the accounts frdm these different houses and 
all the parol egidence, was brought ‘up 
and laid before the Court of Sudder De- 
wanny Adawlut. Iam not prepared to say 
that there may not be doubts in this case, 
or that there may not be suspicions, but the 
Cours of Sudder Dewanny Adawlut, after 
having examied all these accounts and all 
this evidence, came ultimately to the same 
conclusion that “the Provincial Court had 
done ; nnd we ought to be able to say -that 
we can see clearly there is some point in 
which that Court was wrong, before we can 
take upon ourselves to reverse that decree. 
Their Lordships are of opinion that they 
are not able to see, in the circumstances 
brought before them, that there is ‘any clear 
distinct point upon tbe merits (and it is a° 
question turning upon the facts and merits) 
upon which they car lay their hands, and 
say that the decision of the Court below is 
wrong ; because, after examining oll that 
evidence, the Court of Sudder Dewanny 
Adawlut has come to that conclusion, and 
thet Lordships see nothing to induce them 
~foeverse it, Great stress has been laid 
on the ‘admission of Soobunslal and Muthra 
Doss to participate im the profits of these 
transactions ; but they were not partners in 
the house of Seeta Ram; and if that house 
was employed by Roop Sing as his bankers, 
on agreement between the house and 
certain other persons, that the profits -of 
particular transactions should be shared 
betfveen them? would not form an objection 
to a suit by Seeta Ram to recover the balance 
due from Roep Sing to his house. ` 


The 11th February 1834, 


Practice of‘Privy Council (as to'judg- 
ments from Courts in India). 


On Appeal from the Sudder Dewanny 
; Adawlut of Madras. 


Raja Row Vencata Niladry Row, 
e = versus i 


Enoogoonty Sooriah and Ramaniah, 


„The Privy Council will not interfere with a judgment 
given by the Courtsin Indiain a case where the cir- 
cumstances are extraordinary, and where, by reason of 
the contradictory evidence on þoth sides, it is difficult 
to come to a satisfactory conclusion one way or the 
other, and where the party appealing was the party 
upon whom the ous of proof lay, and who has failed to 
make out his case to the satisfaction of those who bad 
to decide it, and who could have, if he liked, produced 
fresh evidence before the Appellate Court, or at least the 
evidence of these witnesses he had himself dispensed 
with in the Court ®f first instance. 

Sir Thomas Erskine.—TuHe question that 
has been raised in this case appears to be one 
entirely of fact, depending not upon infer- 
ences to be drawn from circumstances, upon 
which the judgments of men may vary, and 
from which a person at a distance may draw 
a different conclu8ion from the person who 
hears the cause,” but it is a question depend- 
ing upon the testimony of witnesses, upon 
facts to which they positively depose. 

The plaintiff sought to recover property ` 
which he said wks abstracted by the defend- 
ants. He called nine witnesses to prove 
his case ; some of „hich actually asserted 
that thef"saw each individual article carried 
away by the defendants themselves. Other 
witnesses were called for thedefendayts, who 
positively swore that they saw the defend- 
ants go away, and'that they did not carry 
away with them the things they are charged 
with carrying away. The whole question 
must depend upon the credit given to these 
witnesses, the known character of those 
witnesses, and the mode in which they gave 
their testimony. Upon these circumstances 
& tribunal sitting at a distance cannot be 80 
competent: to decide as the tribunal who 
heard tje evidence and saw the witnesses. 

Now hefe the Provincial Court Judges, 
who must be taken to have had these cir- 
cumstances in view, gave no credit to the 
witnesses who deposed on the part of the 
plaintiff, and gave credit to the’ witnesses 
on the part of the defendants. e 

When the case was so determined, the 
plaintiff took it by, appéal to the Court of 
Sudder Dewanny Adawlut. He knew, the 
ground of the decision in*-the Provincial 
Court, for the ground, upon which the case 
had been decided against him is given in 


The opinion of their Lordships therefore 
“is, that the decree of thé Court of Sudder 
Dewanny should be affirmed, as far as regards 
the principal and interest which they have 
decreed to be due to the plaintiff in the 
suit, but without the costs of the appeal 
to the Sudder Dewarny, and it should also 
be without the costs of the present appeal. 


Judgment sbelow affirmed, but without 
costs.” . . : 
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very minute detail by the Judge. He knew 
there were two other witnesses whom he had 
not examined, with whose examination he 
had himself dispensed ; and he might, when 
he took his appeal to the Court of Adawlut, 
have said, “ I am not satisfied with the case 
“ I made before the Provincial Cowt. I 
“ have other witnesses. I will satisfy you 
“ my case was true.” When he went before 
the Sudder Dewanny Adawlut, his case 
might have received fresh evidence ; he was 
not concluded by the case made before the 
Provincial Court. It is not like the Courts 
in this country, where a case is called on at 
Nisi Prius and the whole caige is tried in a 
few hours. The party says, ‘I had no idea 
“my witnesses would have answered as 
“ they did ;” or “ I was taken by surprise, 
“ and I wish to have a new trial.” But the 
case was depending three years before the 
Provincial Court, and afterwards carried 
before the Sudder Dewanny Adawlut ; but 
still the case was left as originally proposed 
to the Provincial Court, and two years after 
the judgment of the Court of Adawlut was 
pronounced upon the same wjtnesses and the 
same documents. 

The circumstances are very extraordinary, 
and it is difficult to come to a satisfactory 
conclusion one way or the gther. But that 

.ig a reason why this Court should be cauti- 
ous of disturbing the judgment given by the 
Courts in India, where «he par tanow ap- 
pealing was the party upon whom the onus 
of probf lay, an@ who has failed to make out 
his caseeto the satisfaction of those who had 
to decide. 

. On these grounds their Lordships are of 

opinion they ought not to disturb the judg- 

ment given below ; the judgment, therefore, 
- will be affirmed with costs. 

By an arrangement between the parties 
in the subsequent appeal, it was agreed that 
the judgment below in this case should bę 
affirmed without costs. A 





The 27th June 1834." 


‘Onus Probandi—Suit by purchaser 
at salọ for arrears: of Revenue for 
rents and profits of uncultivated 
land bYought into cultivation. 


On Appeal from the _Sudder Dewanny 
: Adawlut of ‘Madras. 


Srée Raja Rew Vencata Niladry Row, 
versus . 


Vutchayoy Vencataputty Raz 


a 

Suit by purchaser of a mootah atasale for arrears 
of Revenue for the rents and profits of a hamlet consist- 
ing of lands hich, when uncultivated, ,was given by 
the then zemindar té the defendant (respondent), 
Plaintiff alleged, and defendant denied, that the lands 
were included in the assets upon which the permanent 
assessment was fixed. Plaintif being unable to prove 
that the hamlet in question was included in the Perma- 
nent Settlement, his suit was dismissed. 


The Chief Judge of the Bankruptcy 
Court (Mr. Erskine).—T age was an appeal: 
by Sree Rajah Row Vencata Niladry Row, 
against a decree of the Sudder Dewanny 
Adawlut at Madras, confirming a decree 
of the Provincial Courts pf the Northern 
Division. . 

The subject in dispute is the title to the 
rents and profits of a hamlet called Jugga- 
putty-nagarum, cobsisting of one hundred 
and seventy-seven vissums of land, lacally 
situated within the mootah of Kirlumpoody, 
which was formerly part of the zemindary 
of Peddapoor, within the*zillah of Raja- 
mundry. 

In the year 1818 the revenue payable by 
the zemindar of Peddapoor having fallen in 
arrear, the mootah of Kirlumpoody was sold 
by the Collector to satisfy the arrears. The 
appellant became the purchaser, but in 
1819 resold the mootah to his nephew, 
*Cotaghery Niladry Row, who thereby, as 
correctly stated in the appellant’s case, was 
substituted for the zemindar of Peddapoor : 
he would be liable to the Government for all 
future assessments upon the mootah, and 
would be entitled to receive from the ryots 
all the rents which at the time of the sale 
were payable to the zemindar of Peddapeor. 
The mootah originally consisted of fo ~ 
villages only, Kirlumpoody and Chillungy. 
About the year 1784, g jungle lying between 
the two villages, partly situated in one and 
partly in the other; was cleared and brought 
into cultivation, and formed into a distinct 
hamlet, under the name of Juggaputty- 
nagarum. This hamlet was at the time of 
the sale, and had been for some time (but 
for how long was a matter of dispute), in the 
occupation of the respondent (Vutchavoy 
Vencataputty Raz), who hadereceived and 
appropriated to his own use the rénts and 
profits of the land. Cotaghery Niladry Row 
conceiving that he was entitled to the rents 
of this hamlet a8 parcel of the mootah of 
Kirlumpoody, which he had purchased, filed 
his plaint in the Provincial Courts in the 
Northerh Division against the respondent, 
and claimed the rents received since tie date 
of the salep amounting to 6,466 sicca rupees 
and l annatand3 pies. Therespdndent resisted 
the claim, and defended his right to the rents 
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. by virtus of a grant made in 1778 by Rajah 
Sree Vutchavoy Juggaputty Raz, the then 
zemindar of Peddapoor, by which the Rajah 
declared tlfat he had giv8n to fhe respond- 
ent, as manyam, one hundred and eighty 
vissums of land which had never been culti- 
vated, and which was overrun with wood, 
situated between the two villages of Chil- 
lungy and Kirlumpoody, appertaining to the 
talook of Kirt@wpor, and that the respondent 
was to cut down the jungle on that ground, 
and build thereon a village bearing the 
Rajah’s name. The plaintiff insisted that the 
zemindar had uo right to alienate, as many- 
am, any land upon which the permanent 
assessment of the revenue to Government 
had been fixed, and that, as thg permanent 
settlement had been fixeA on the talook of 
Peddapoor on the basis of the Circuit Com- 
mittee accounts, and as these lands were 
included in those accounts, the respondent 
had noright to*the rents of lands which 
formed part of the mootah, and had been 
conveyed to him by virtue of the public sale 
of the zemindar’s rights therein. 

Upon the hearing of the pleadings read, 
the Provincial Court required that, amongst 
other things, the plaintiff should prove that 
the lands he claimed were strictly jeroyetty 
lands at the period of the permanent settle’ 
ment with the zemindar of Peddapoor. 

The plaintiff accordingly produced ex- 
tracts from the accounts of the Cireuit Com- 
mittee for the villages of Kirlumpoody and 
Chillungy, and other documents, with a 
view to establish that fact, and to shew that 
the revenue had been actually collected from 
thekamlets of Juggaputty-nagarum as part 
of the mootah of Kirlumpoody ; and he also 
examined several witnesses with a view to 
prove the same fact, and, also to shew that 
the revenue had been collected from the 
lands in Juggaputty-nagarum for the Gov- 
ernment, and that, till within a very few 
years, the zemindar, and not the respondent, 
had received the rents of the hamlet. 

he respontent, in his defence, produced 
the pottah, or deed, of 1778, the substance 
of which I Imve already stated, by which, 
ashe afleged, the Rajah, Juggaputty Raz, 
conveyed to him the land in dispute, pur- 
porting to be signed by the Rajah, but with- 
out any attestation. And he examined’ 
several witnesses, owe of whom deposed to 
his having himself written the pottah in the 
year 1778, and seen Rajah Juggapitty Raz 
sign «nd seal it ;‘and two other witnesses 
swore that they were also presenteand saw it 
executed. Séme of his witnesses*also swore 
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to the land having been jungle and uneul- 
tivated at the time of the grant, and that the 
respondent brought it into cultivation and 
built a tank, and had enjoyed the profits of 
it ever since. Some of them also swore that 
the land of Juggaputty-nagarnm was not 
included in the acqounts of the Circuit Com- 
mitteey and that it had never paid any rent 
or revenue to, the zemindar or the Govern- 
ment ; and for the purpose of satisfying the 
Court that the land in dispute was not in- 
cluded in the admeasurement specified in the 
accounts of the Cirenit Committee, the re- 
spondent petitioned the Court to have the 
lands measured, .and to compare the actual 
admeasuremerfts with the quantities specified 
in. the accounts of the Circuit Committee. 
The Court declined to delay the judgment 
for the purpose of admeasurement, and on the 
18th day of November 1822 pronounced its 
decree in favour of the respondent, dis- 
missing the plaintiffs suit with costs, upon 
the ground that the pottah set up by the 
defendant was sufficiently proved by his‘ 
witnesses, and was not impeached by the 
evidence on the other side; and that it was 
clearly proved by*all the evidence, that the 
respondent had been in possession of the 
land some yearg before the sale, and that the 
plaintiff had failed to make out that the 
lands in question were either included in the 
Circuit Committee accounts, or that it formed 
part of the jeroyetty land of the Peddapoor 
soar” ating fag permanent assessment 
was fixdd, and therefore, that if the lands 
were held by an invalid title, it was, for the 
Collector, and not the p to gall it in 
question. ‘ 

Pending the proceedings, the plaintiff, 
Cotaghery Niladry Row, died, and an ap- 
pea? having been preferred by his widow 
before the Sudder Dewanny Adawlut, the 
present appellant was admitted as joint 
appellant with her, and on the 5th of 
May 1825, the Sudder Dewanny Adawlut 
Pronounced its decree, concurring in the 
judgment òf the Provincial Court and dis- 
missing fthe appeal. Against these decrees 
the present appeal has been made to His 
Majesty in Bouncil ; and the appellant con- 
tends that those decrees should be reversed, 
for the reasons stated in his case of appeal. 
And it was pressed with great ability in the 
argument, that as lands primd°*facie are 
subject to the payment of revenue to the 
Government, and as these lands were ad- 
mitted to be locally situated within ytlie 
mootah of Kirlumpoody, and" to have apper- 
tained to the villages of Kirlumpoody and 


D 
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Chillungy, the land must be assumed to have 

been included in the permanent assessment 

until the contrary be proved. That the 

Provincial Court, therefore, was wrong in 

casting the onus of proof on the plaintiff 
below, and that as the defendants had not 
made out any legal exenfption, the plaintiff 
was entitled to recover the rents he aimed, 

or at all events to have his case reconsider- 

ed; but that, ifthe burthen of proof had 
been .properly cast on the plaintiff, that 
evidence proved that the lands in question 

were included in the permanent assessment 
as jeroyetty lands in 1818. 

Without entering into the, question whe- 
ther the Provincial Court was right in call- 
ing upon the plaintiff to prove that the land 
in question was jeroyetty land included in 
the permanent assessment of. 1802, or whe- 
ther the plaintiff below might have been 
justified in resting his claim upon the prima 
facie case, which he now contends would 
have been sufficient to cast upon the defendant 
the burthen of making out his exemption, it 
is enough to remark that the plaintiff in 
his plaint, rested his cese upon the fact 
that the lands in question were included in 
the permanent settlement as jeroyetty lands ; 
that when the Provinciale Court required 
him to est&blish that fact in proof, he made 
no objection to the course prescribed, but 
produced documentary and oral testimony to 
` establish the fact alleged in his plaint, which 
was met by contradictéry evidwmge on the 
other side ; and that, although the decree of 
the ProvincialeCourt rested mainly upon the 
negatite ground that the plaintiff had failed 
to prove the fact alleged, yet that the objection 
now-taken formed no part of the complaint 
upon a peal to the Sudder Dewanny Ajlaw- 
lut, but that the ground relied upon was 
that the plaintiff below had clearly proved 
that the lands in question were included in 
the Circuit Committee accounts, But the 
most conclusive answer to this objection js 
found in the judgment of the Sudder Dewan- 
ny Adawlut, which proceeded upor the opi- 
nion of that Court, that, upon the avtble of the 
evidence before them, the hamlgt of Jugga- 
putty-nagarum was not included in the per- 
manent settlement, and that the defendant 
had madg out in proof itis title to the rents 
which the plaintiff might recover. Unless, 
therefore, it can be shown that the Sudder 
Dewanny Adawlut formed an erroneous judg- 
ment upon that head, ft will be unnecessary 
to enquire whether the burthén of proof 
rested upon the plaintjff or defendant. 

The pottah under which the defendants 
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claimed was sworn to by three witnesses 
present at its execution, and was only im- 
peached bg inference drawn from disputed 
facts, and both the Provincial.Court and the 
Sudder Dewanny ‘Adawlut considered the — 
instrument satisfactorily proved to be 
genuine. That the defendant had been in 
‘possession of the disputed land for some time 
prior to the sale, was admitted even by the 
evidence produced by the Plaintiff himself ; 
that he had occupied it from the date of the 
pottah in 1778, had cleared, it and brought 
it*into cultivation, and had always held’ it 
clear of rent and revenue, ‘was directly sworn 
to by several witnesses, whose evidence, 
though opposed by conflicting testimony, was 
credited by the Court below. i 

Now, although the date of the pottah 
would be an answer at once tonny clatm set 
up against the Government, whose right to set 
aside the grant is clearly reserved by the 
Regulations of 1802, yet as, at the date of 
the grant, the lands are admitted to have 
been waste and uncultivated, it was per- 
fectly competent for the zemindar to alienate 
them ; and in the letter from the Board of 
Revenue, upon which the plaintiff relied in 
his plaint, it is admitted that the zemindar 
has no interest in any lands excluded from 
the assets upon which the permanent assess- 
ment was fixed. 

The permanent revenue was assessed upon 
the lands included in the accounts of the 
Circuit Committee. The Respondent alleges 
that the lands in question are not included 
in those accounts, and therefore that they 
were not included in the permanent s 
ment. The accounts are produced? the 
hamlet is not specified by name, but an ex- 
planation is given ant evidence produced to 
shew that these ‘lands were’ included in the 
jeroyetty lands of the villages of Kirlum- 
poody and Chillungy. The Provincial 
Court thought that the evidence did not 
make out that fact: the Sudder Dewanny 
Adawlut were of opinion that, upone the 
whole evidence, they were not included in 
the settlement. ° 

And their Lordships are of opigion that 
they ought not to disturb the judgment of 
the Court below, unless they are satisfied 
that their conclusion upon this fact is errone- 
ous. They have examined the evidence on 
both sides with mucl attention, and have 
applied to it the observations urged during 
the argument; and although Iam pot au- 
thorized to say that the evidence convinces 
their Lordships that the lands in question 
were excluded from the Circuit Committee 
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accounts, I am directed: to express their 
Lordships’ unanimous opinion that there is 
nothing inthe ease which enables them to 
decide that the Sudder Dewanny Adawlut 
- was wrong. in coming to that conclusion. 

Their Lordships therefore feel it to be 
their duty, to advise His Majesty to dismiss 
the appeal with costs. . 


~ 
The 17th March 1866. 
Present.: 


: e 
Lord Justice Knight Bruce, Lord Justtce 
Turner, Sir J. Colvile, Sir E. V. Williams, 
and Sit L. Peel. p 
Mortgage—Sale for arrears of Go- 
vernment Revenue—GSectitn 2¢ Act 
I of 1845-—Fraud of.mortgagee— 
Redempton—Pleading. 
Nawab Sidhee Nazir Ali Khan, 


® versus 
Ojoodhyaram Khan. 


The effect of a Foreclosure Decree in the Supreme 
Court in a mortgage suit between Hindoos, is equivalent 
to a decree establishing proprietary right. in the Mofus- 
sil Courts, on’ similar suits on the like instruments. _ 

The mortgagee in possession and another having 

sought to deprive the mortgagor of his title to redeem 
by means of a secret purchase of the mortgaged estate 
between them including the fraudulent device of a sale 
by auction for arrears of Revenue, such arrears being 
designedly incurred by the mortgagee in possession, 
it was held that a suit forredomption and for pos- 
session instituted many years after the sale for 
arrears was not barred by Section 24 of Act I of 1845. 
. If a mortgagee in possession fraudulently allows the 
Government Revenue to fall into arrears with a view 
to the.land: being. put up to sale and his buying it in for 
himself, and he does in fact become the purchaser of 
i, atthe Government sale for arrears, such a purchase 
wW t defeat the equity of redemption. 

The mere'pendency of a suit in the Supreme Court 
does not operate as a bar to the prosecution of a suit ina 
Zillah Court intended to be gymply in furtherance of, and 
supplemental to, the suit in the Supreme Court. 

‘Where a plaintiff on certain alleged facts seeks relief 

‘ and is unable to obtain a trial of the facts by reason of 
certain conclusions of law which the Judge forms on the 
case in its then condition, the Courts are bound to proceed 
upon the facts.as they are'stated by the plaint and upon 
the assumption of the truth of those facts. 


' Tars is an appeal from two decrees of ‘the 
High Court of’ Judicature: at Fort William 
in Bengal, bearing date respectively: the Ist 
January, 1869, and the 12th’ January 1864, 
made by Mr. Justice Bayley and Mr. Justice 
Campbell in a Divisional Branch of the 
Court. The last of. these decrees, which 
was made,on a review of the former, affirmed 
it with-some slight ‘variation which it is 
unnecessary, to specify. The first decree re- 
versed.a.decision of the Court of first in- 
stance, the Zillah Court of Midnapore, made 
ina suit im which the present fespondent 


was the sole “plaintiff. It was à suit for 
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redemption and possession brought by him 
as mortgagor against the defendants, who 
were, Istly, the representatives of the 
original mortgagees deceased, viz. Aushoo- 
tosh Deb and Promothonauth Deb respective- 
ly ; 2ndly, a receiver of the estate of Pro- 
mothonauth Deb ;s3rdly, the executors of 
one John Compton Abbott, deceased ; 4¢hly, 
one Alexandey M‘Arthur; Stkly, the Nas 
wab Nazim ; 6thly, the executrix of a de- 
ceased “Mahomedan servant of the Nawab 
Nazim ; and lastly, the appellant. The con- 
nection of these parties respectively with 
the redemption sujt of the plaintiff will be 
more particularly explained hereafter. 

The decisior of the Judge of the Zillah 
Court dismissed the suit of the: plaintiff, the 
now respondent, with costs, on certain ob- 
jections on points of law which will be sub- 
sequently stated, and which, in the opinion 
of the Judge of that Court, interposed a 
bar to the further prosecution of the suit. 
The plaintiff was not permitted to go into 
proof of his case on the merits. From this 
decision the plaintiff appealed to the High 
Court ; and that Court, differing in opinion 
from the Court below on the legal points 
on which it had proceeded, ‘reversed the 


‘decision, and regfanded the cause for trial. 


The present appeal is brought «from that 
decision. š 

The suit in the Zillah Court was brought 
for redemption and possession consequent 
on redemption of eartain valuable estates, 
particularly described in the plaint, con- 
stituting tho plaintiff's ancesjral zemindary, 
The title asserted was that of a matgagor 
seeking to redeem against mortgagees repre- 
sented by their representatives in estate, 
and“against subsequent alienees of the ze- 
mindary taking subsequently ‘to the mort- 
gagees, and, as the plaintiff contended, taking 
derivatively from them, and subject to his 
title to redeem them. 

One of the points which was urged upon 
the argument, and which will be considered 
hereafter in its order, is whether the plaint 
sufficiendy connects the present appellant, 
whom. it states to be in possession of the 
property, with that mortgage title originally 
in the Debs, the mortgagees, so as to show 
a prima facie case for including him in ‘this 
redemption suit. © 

The suit was stated by the reSpondent’s 
Counsel to,be supplemental, in its nature and 
objects, to one in Wie Supreme Court for 
redemption of the same property, broyght 
by the same plaintiff against the Debs 
originally, and by améndment against Johu 
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Compton Abbott. It was further stated by 
the respondent’s Counsel on this appeal, 
that, as some óf the defendants against whom 
relief was asked in this suit, viz. the parties 
above enumerated after Alexander M‘Arthur, 
were not subject to the jurisdiction of the 
Supreme Court, the plaintéf had sued in the 
Zillah Court of Midnapore by reason of that 
defect alone. ° 

The plaintiff, as the eldest son, was the 
head of a Hindoo family of distinction. A 
litigation had arisen between him and other 
members of his family to provide funds, for 
which he had become a borrower from the 
Debs. Their advances were secured by 
mortgages taken at different times, one of 
which is stated to have been a Bengallee mort- 
gage ; the nature of the others does not 
appear. The mortgagor and the mortgagees 
were Hindoos. The mortgagees obtained on 
the 25th May 1847, a decree of foreclosure 
in the Supreme Court against the mortgagor. 
This decree was irregularly obtained, and 
was subsequently set aside. Whilst this 
decree for foreclosure was in force, viz. on 
the 10th June 1847, the Debs sold the ze- 
mindary to`John Comptom Abbott. He, 
after his purchase, in execution of the de- 
cree of foreclosure, which heehad also pur- 
chased, dispossessed the plaintiff. It does 
not appear that the mortgegees had been 
in possession. The contrary may be infer- 
red. The possession, then, was first ac- 
quired, whilst the forettsure derme was in 
force, by John Compton Abbott as owner, 
and nòt in priviey with the mortgage title. 

The eeffect of a foreclosure decree in 
the Supreme Court in a mortgage suit be- 
tween Hindoos, is equivalent to a deqree 
establishing proprietary right; in the Cpm- 
pany’s Courts, on similar suits on the like 
instruments. 

On the 2nd February 1848, the plaintiff 
filed his Bill of Complaint on the Equity 
side of the Supreme Court,.to set aside this 
foreclosuie decree, and to redeem the ze- 
mindary. The Bill was originally filed 

` against the Debs only; but on itse appearing, 
by their answer, that they had sold to 
Abbott, he was made a party to the suit, 
After he was made a party to the suit, he 
entered info an agreement, bearing date the 
15th April 1848, with Alexander M‘Arthur, 
which agreement was filed with the plaint, 
in the suit now under appeal, and is set out 
at page 5 of the Appendix. This agreement, 
fte¥ reciting that Abbott is well seized of 
or otherwise entitled tothe zemindary, that 
the same was in arrear for revenue, and was 


advertised for sale of arrears of revenue, 
proceeds to stipulate, as between these two 
persons, thag M‘Arfhur shall purchase the 
zemindary for the sum of three-lacs, in case 
the estate does not sell for more at the 
revenue sale ; that he will pay to the Go- 
vernment, if he be declared the purchaser, 
the sum for which the estate may be sold; 
and that he will, within a certain time after 
he shall be declared the purfhaser, and shall 
have obtained the usual and due certificate 
of title, pay to Mr. Abbott, the difference 
between three lacs and the sum for which 
the estate shall have beef sold. At this 
time the suit of the plaintiff in the Supreme 
Court for setting aside the foreclosure 
deeree, ands for rgdemption, was pending. 
The Court, by its decree dated the 16th 
November 1852, set aside the decrds of 
foreclosure, and thereby made the zemin- 
dary in the possession of Apbott, under his 
title from the Debs, subject to the right of 
redemption by the plaintiff. This right was 
expressly declared by the judgment in the 
following passage :—“ We think, therefore, 
that there must be some decree for redemp- 
tion against Mr. Abbott, who, if the objec- 
tions arising upon the form of the record 
be answered (which objections the Court 
had overruled), can stand upon no better 
footing than the Debs, whose title he 
purchased.” 

This judgment, then, in effect placed the 
possession of Abbott upon the footing of 
that of a mortgagee in possession, and from 
that time his above declared title and, his 
possession were in privity with the 


gage title, and- no longer sonsiltutet an - 


adverse possession. By the reversal of the 
irregular foreclosure @ecree, the mortgagor 
was restored to hi% original and legal rela- 
tion to the mortgage title. 

After Abbott had been made a party to 
the redemption suit, Promothonauth Deb, 
one of the defendants, died, and the suit 
was revived, and other partigs were nde 
defendants by a Bill of Revivor and Supple- 
ment. The personal representatives of Pro- 
mothonauth Deb were made parties, together 
with the said M‘Arthur and one George 


| Lindsay Young, and the Nawab Nazim. and 


the representatiyes of Sauduck Ally Khan 
out of the jurisdiction of the Court were 
also named as defendants. These parties 
were stated by Mr. Leith to have been in- 
troduced as defendants in consequence of 
some discovery’ which had been obtained by 
the answers previously put in., The agree- 
meni, however, between Abbott and M'Ar- 


` 
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thur previously mentioned, of the 15th 
April 1848, was then unknown to the plaint- 
iff, and the new defendayts abbe mention- 
ed were made parties upon allegations that, 
at the sale forthe arrears of revenue refer- 
red to in the agreement, M‘Arthur had pur- 
chased benamee for Abbott and the Debs, and 
that they had sold to Sauduck Ally Khan, 
who had purepased benamee for the Nawab 
Nazim. 


present suit tan unnecessary length, if the 
precedent litigation were followed minttely 
through all its*stages. It will suffice for 
the purpose of explanation to state that 
Sauduck Ally Khan and the Nawab Nazim 
did not appear to the Bill, antl that, upon 
M‘Arthur’s answer coming in, and it appear- 
ing*by it that he had conveyed to Sauduck 
Ally Khan benamee for the Nawab Nazim, 
he was dismissegl from the suit, and a decree 
for redemption was made against the other 
parties who had appeared in the suit. This 
decree bears date the 6th November 1852. 
It is set out iz extenso in the Appendix. 
This decree, together with the agreement of 
the 15th of April 1848, and another docu- 
ment, are annexed by the plaintiff to his plaint 
in the suit now under appeal. The decree 
declared that the “ plaintiff, as between himself 
and the defendant in those suits, was entitled 
to redeem the mortgaged premises in the bill 
mentioned, notwithstanding the said final 
foreclosure order.” The title to redeem was 
declared as to all the mortgaged premises, 
and not simply as to those which could be re- 


memcqyered in that suit, though the decree 


would of course bind those only who were 
parties to the suit at the time when it was 
pronounced, and at “that time M‘Arthur had 
ceased to be a party to flio suit. In a sub- 
sequent part of the decree it was further 
ordered “ that the Master should enquire and 
state to the Court what portions of the 
mortgaged premises had Leen sold since thee 
seme came, into the possession of Jobn 
Compton Abbott for arrears of Government 
revenue, oy otherwise, and to whom the 
same xespectively had been sold; and if he 
should find that’any had been so sold, he 
was to take an account of all moneys which 
had been received by or come into the hands 
of the said defendant, John Compton Abbott, 
or any person or persons by hiseorder or for 
his use in respect of the purchase money 
arising from sucle sales, or of the surplus 
proceeds of such Government sales, if any, 
or which, hut for his of their wilful default, 
might have been received.” ‘This portion of 


It would swell the narrative of 
the facts of the case which preceded the 
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the decree furnishes one of the grounds on 
which the Judge of the Zillah Court pro- 
ceeded in his dismissal of the plaintiff’s suits ` 

The decree also directed certain enquiries 
in the Master’s office ; and in the due prose- 
cution of those enquiries, M‘Arihur was 
subsequently, viz? on the 17th of August 
1854,° examined before the Master. His 
examination¢is stated at length at pp. 18 
and 19 of the Appendix. This examination 
first disclosed to the plaintiff the existence 
and contents of the agreement between 
M‘Arthur and Abbott of the 15th of April 
1848. M‘Arthar’s examination further dis- 
closed that there was an agreement between 
him and Abbott, that the latter should suffer 
the revenue to fall into arrear, in order that 
the estate might be sold for arrears of reve- 
nue ; and further that he, Abbott, should not 
bid for the estate. M‘Arthur explained 
that his reason for wishing Abbott not to 
bid was to preventits going above the three 
lacs. 

This discovery seemsto have led to the 
institution of the present suit. The plaint 
in this suit was gled on the 380th of May 
1860. In theeplaint it is stated that posses- 
sion was given,to M‘Arthur under the cer- 
tificate of title, consequent on the sale for 
arrears of revenue, on the lst of June 
1848. The oxpression is somewhat con- 
fused, but this seems to be the sense of the 
plaint. 5 

Thea#laint is TOT redemption and posses- 
sion, that is, for possession consequent upon 
redemption. The relatiow to this ‘suit of 
the several parties whom we hive above 
mentioned to have been made defendants to 
ig sufficiently appears by what hes been 
algeady stated, except that it must be added 
that the defendant Sidhee Nuzzur Ally 
Khan Bahadoor,-the appellant, is described 
as in possession, collusively with the Nawab. 
The plaintiff in his plaint alleges with re- 
spect to all the parties whose interests arose 
upon and after the sale for arrears of reve- 
nue, that is, from the Nawab Nazim inclu- 
sively dewn to and including the present 
appellants that they took fraudulently and 
collusively. It was objected for the appel- 
lant, that the plaint does not connect him 
with that charge’of fraud and cellusion, but 
the following words in the „plaint, viz. 
“ the collusive, fraudulent, and fictitious 
auction sale like a private sale,” evidently 
refer to that sale ‘which the plaintiff treats 
as the fraudulently interposed bar fo his 
redemption, viz. that at which M‘Arthur 
was declared the purchaser ; for in a subse- 
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quent part of the plaint that sale and the 
agreement between M‘Arthur and Abbott, 
of the 15th April 1848, are referred to, aud 
the words “ and the subsequent transfers,” 
following on the words “ the collusive, fraud- 
ulent, and fictitious auction ‘sale like a pri- 
vate sale,” plainly mean, as the sense imports, 
all those transfers between the parties whom 
the plaintiff makes, in person os by repre- 
sentation, defendants, by derivation of title 
from tbe Nawab Nazim,. and the words 
“being declared collusive’ import that the 
plaintiff seeks by his suit to have them so 
declared. The repetition bere of the words 
“private sale,” and the more formal conclusion 
at pp. 4, 1,8 and 9 of the Appendix, viz.: “ As 
the said sale took place in the mode described 
above, so it cannot be viewed. in the light 
of a sale for arrears of reveuve,, but is to be 
treated as a private one,” clearly and suffi- 
ciently mark on what legal ground, whether 
sound or unsound, the plaintiff meant to 
found his title to redeem ns against those of; 
the defendants whom his former decree, in 
the Supreme Court did not reach. We 
think, therefore, there is suffgient allegation 
tin the plaint to connect the appellant with 
he charge of fraud and collusion. 


The plaintiff swore to thetruth of his 
plaint. The answers of the defendants 
were then taken. Those of She appellant 
and of the Nawab Nazim are respectively at 
p. 10 and p.16 ofthe Appendix. That of 
the appellant, at p. 10 in the 2nd °a@&d 3rd 
Articles, relies on the pendency of the suit 
in the Supreme Cotirt, and on the plantiff’s 
right not ‘being established there. In the 
4th Article he relies'on the special Law of 
Limitastn, Section 24 Act I of 1845, ang 
says that, as the suit is not brought withia 
one year, the sale cannot be set aside. In 
the 6th he relies on the general Law of 
Limitation, Section 14 Regulation IIT of 1793. 
In the 7th he deniés collusion. The answer 
of the Nawab Nazim raises the same ques- 
tions on the Law of Limitation of Suits. He 
objects further, in his third Article, tht the 
Government should ' have been made a de- 
fendant, the suit being to set asid@ the re- 
venue sale. He denies thecharges of fraud 
and collusion, and insists that, if the plaint- 
iff has been avronged, he ha his claim for. 
Jamages against Abbott and others. 


The plaintiffs vakeel was examined by 
the Court as to the meaning of the plaint 
and t™ nature of the fraud charged. That 
2xamination, which is at p, 17 of the Record, 
dues not carry the matter farther than the 


plaint itself. The issues will be found at- 
pages 17 and 18 of the Appendix. 

The 1st and 2nd issues are on the Law of 
Limitation, as above'stated. g 

The 3rd relates to the Government not 
being a party, “the suit being to reverse 
the sale.’’ 

The 4th is on the effect of the pendency 
of the suit in the Supreme Court. 

The Sth related to the form the plaint. 

The Zillah Judge decided against the 
plaintiff on the Ist, 2nd, 3rd, 4th, and 5th 
issues ; the defect of form to Which the 5th 
issues related, he declared to be amendable; ° 
but as he considered the suit to be barred 
on the other grounds of the Limitation Law, 
and the nature of the decree in the Supreme 
Court, he made no Amendment. 

The High Court, on appeal, degided that 
the suit, was not brought toset aside the 
revenue sale ; that it was not barred by 
efluxion of time ; that the pèndency of the 
suit in the Supreme Court, at the time of 
the institution of this suit (afterwards in the 
High Court, which had been substituted for 
the Supreme Court), and the decree given. 
in that suit, were no bar to the prosecution 
of the claim. - 

The Court considered that M‘Arthur and 
Abbott could not allege their own wrong, 
and that a trust might be fixed on the estate 
of M‘Arthur in favor of the appellant 
without disturbing the Governmemt sale ; 
and with this declaration cf the law they 
remanded the cause for trial. 

Before entering upon the particular ques- 
tions raised by this appeal, it may be right 
to observe that the Courts in India, in dé- 
posing of the case, were bound to proceed, 
as the High Court appeass to have proceed- 
ed, upon the facts alleged by the plaint, and’ 
upon the assumption of the truth of those facts. 
Where a plaintiff on certain alleged facts 
asks relief, and is unable to obtain a trial of 
the facts, and a hearing on the facts that he 
may establish, by reason of tle conclusions 
of law which the Judge forms oh the caso 
in its then condition, justiee requires that 
the Court should proceed upon the plaintiff's 
allegations. The case must be determined 
as ifit had arisen on a demurrer to a plead- 
ing or to evidence where such procedure 
exists. Courts cannot be justified in refus- 
ing to allow gases to go te proof upon any 
other assumption than that the facts alleged 
are capablé of proof and gre proved. This 
assumption of the truth of the facts alléged 
must, howevér, be limited to the considera- 
tion of the legal effect of the faeis alleged 
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‘upon the bars raised against the trial of those 
facts, and their Lordships therefore abstain 
from expuessing any opjuion ugon the points 
urged at the Bar, which do not arise out of 
the plaintiffs pleadings and documentary 
proofs, or which, if they arise, are not neces- 
sary to the decision of this appeal. Obsev- 
vations were made by Mr. Leith upon the 
omissions inagnd nature of the answers put 
in by the deBadants to the respondent’s 
plaint ; but their Lordships, for the above 
reasons, do ngt think it right to refer to those 
observations. The answers can onlf be 
looked at for the purpose of ascertaining 
whether they raise the legal bars insisted on. 
Throughout the following observations their 

- Lordships must be undergtood te proceed upon 
a hypothetical case of fraud, and to express 
no “%piniow on its truth or probability. 

The first bar to the plaintiff's claim set 
up by the appellant was that of limitation 
of suit by effluxion of time. The first 
period of limitation insisted on by the ap- 
pellant was that under Act I of 1845 Sec- 
tion 24 That objection necessarily supposed 
the suit to be brought to set aside the re- 
venue sale ; this remedy, however, the suit 

‘did not seek, but relying on the agreement 
of the 15th April, 1848, antecedent to the 
sale, the plaintiff claimed a right, as it 
were, to confess and avoid that sale, by 
imposing a trust on the estate which passed 
under it. The question, therefore, as to 
this period of limitation is,- whether the 
plaintiff is well founded in claiming the 
right thus. claimed by him, in effect whe- 


esther the plaintiff can treat the auction sale, 


as’ against those defendants who rely on it, 
as a private sale. Before dealing with this 
point, however, it®will be convenient to 
consider the’ other perfod of limitation on 
which the appellant relies as a bar, the 
general law of limitation of twelve years, 
As to this, it is sufficient to observe that, on 
the allegations in the plaint, that bar cannote 
he set up; for the title and possession of 
the defendants against whom the redemp- 
. tion is prayed By this suit, is expressly al- 
leged «to Be founded on fraud. This period 
of limitation, therefore, mayi be laid out of 
the case; and we come then to what has 
appeared to their Lordships to be the real 
question in the case (thé-question to which 
we have above refetred), whethar the plaint- 
iff can, in point of law, insist, notwithstand- 
ing the auction sale for arrears of revenue, 
that, as against him, that sale ought to be 
viewed as a private sale. The title to re- 
‘deem in this suit as against the parties sub- 





sequent to Abbott is rested on that ground, 
and the case which the plaintiff alleges by 
his- plaint and by the documentary proof 
appended to it is one of fraud between Ab- 
bottand M‘Arthur, to deprive him of his 
title to redeem the zemindary, by means 
of a secret purchase of it between them for 
thre lacs of rupees, including a fraudulent 
device of £ sale by ‘auction for arrears of 
revenue, such arrears to be designedly in- 
curred. By that agreement Abbott would 
become directly interested that the estate 
should sell for a low price, since the proceeds 
would be subject to the’ mortgagor’s claim, 
aud the lowes the price obtained at the auc- 
tion sale the larger the share would be 
which Abbott would take of the three lacs. 
Parties to a secret fraud intend it to be 
secret, and the price realized at the auction 
sale would alone be known. ‘These facts 
and conclusions are directly taken and 
derived from the plaint, and the agreement 
of the 15th April annexed to it, and from 
M‘Arthur’s examination before the Supreme 
Court, which are all parts of the plaintiff's 
proofs. ° 

If these facts cannot be displaced, the 
agreement wag undoubtedly a gross fraud on 
the mortgagowcommittedby both the actors 
in it, viz. Abbott and M‘Arthur. But it 
was argued thet, even if this case were true, 
the remedy under the Act I of 1845 was 
for damages only. This argument was in 
conformity to the pinion of the Zillah Judge. 
But it is to be observed that this argument 
assumes the very question®under discussion, 
which is, whether the Act extends%o the pre- 
sent case. Mr. Justice Bayley thought that 
the Act was not designed to protect efraudu- 
lent purchaser. He put his decision on the 
ground that a man is not allowed by law to 
take advantage of his own wrong ;, and he 
treated the case of such a purchaser as 
beyond the protection intended to be given 
by the Act to purchasers under an auction 
sale. _ 

Nogauthority founded on the decisions of 
the Idte Company’s Courts was referred to 
by the Jydges of the High Court, and none 
such-has been quoted before their Lordships 
on the argument of this appeal. The case 
is, however, nof altogether neav in India. 
The question was considered inthe decision 
of the Supreme Court in the cause so often 
referred to, to which this suit is alleged to be 
supplemental. Mr. Justice Colvile,” igp-that 
judgment, whilst he declares a Government 
sale for arrears of.revenue to give a title 
against all the world, with certain exceptions, 
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engrafts on that general rule this exception, 
that a fraudulent purchase at such auction 
sale by a mortgagee will not defeat the equity 
of redemption. The subject is treated in 
„Mr. ' Arthur Macpherson’s book on Mort- 
gages, at page 91, who there quotes a prior 
decision, Kellsall v. Freeman, of the same 
Supreme Court to the same effect.e The 
author, now a Judge of the High Court at 
Calcutta, expresses a similar opinion, and as 
his book is one well known and frequently 
consulted in India, the decision under review 
connot be regared as unsettling a previously 
settled state of the law, and. as raising for 
the first time an exception to the general 
. . : . oO). 

protection which this‘legislative title affords 
to purchasers. In support of this view we 
may refer to other authorities. In the 
celebrated opinion of C. J. De, Grey in the 
House of Lords in the Duchess of Kingston’s 
case, he says, “‘ But if it was a direct and 
decisive sentence upon the point, and, as it 
stands, to be admitted as conclusive evi- 
dence upon the Court, and not to be im- 
peached from within ; yet, like all other acts 
of the highest judicial aughority, it is im- 
peachable from without ; although it is not 
permitted to show that the Court was mis- 
taken, it may hg shown that they were 
misled.” “ Fraud,’ his Lordship proceeds to 
state, is an extrinsic, collateral act, which 
vitintes the most solemn proceedings of 
Courts of Justice. Lord Coke says it avoids 
all judicial acts, ecclesiastital or temporal.” 
The Chief Justice then proceeds to state 
that files and re@overies may be avoided for 
covin by*strangers, and gives other illustra- 
tions of the same principle. The case of 
Collis v. Blantern, 2 Wils. 341, is an 
authority to show, if any were needed, that 
a Court will strip off all disguises from a case 
of fraud, and look at the transaction as it 
really is. In addition to these authorities, 
it may be observed that the principle em- 
bodying this distinction pervades the law. 
Under sales in market overt, the purchaser 
acquired a title against all the word; but 
this protection did not extend to a audu- 
lent buyer who knew that the seller had no 
veal authority to sell. If the thief who sold 
in market overt repurchased the article, the 
defrauded pwuer could thes assert his title 
against such re-acquisition. See Viner’s 
Abridg. tif. Market Qveit. In Bacon’s 
Abridgment, tit. Braud. p. 768, Gwillim 
and Dodd’s edition, it is *snid, “ If goods are 
sold¥n market oyert by covin between two, 
on purpose to bar him that has right, this 
shall not bar him thereof. 2 Inst. 7138. Cro. 
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Eliz. 86.” The same principle applies to 
bills of exchange and other negotiable in- 
struments, made or which become payable 
to bearer, and pnss by delivery. *° 

Again, a title by estoppel is a well-known 
title. The doctrine that a man cannot take 
advantage ofhis own wrong, as used and 
applied by Mr. Justice Bayley to this title 
to redeem, is a correct application of that 
doctrine, if the facts support@fim. Assum- 
ing, as we must, the agreement to be 
proved, was this sale, as between Abbott and 
M‘Arthur, really meant to bèn sale under 
the revenue laws for arrears of revenue, or 
or was ita device,—part of the machinery, 
as it were,—to effect a fraud? Under a 
private conveyance, in the state of the title 
and of these partie€, the estate, if conveyed 
by Abbott to M‘Arthur, would_have been 
redeemable by the plaintiff. the sale 
were intended to have been a real sale 
under the revenue laws, wat would have 
been Abbott's interest ? His estate would 
have been extinguished, and all that he 
would have been entitled to would have been 
a mortgagee’s interest in the surplus of the 
money realized by the sale over the arrears. 
Would a real vendor seek to reduce that 
surplus? The price was a fixed sum of 
three laes ; the.parties contemplated a sale 
under that sum by the auction proceeding ; 
and it, may be well to repeat that it was 
Abbott's interest to cause, as far as he 
could cause it, that the auction price should 
be low, since, though the auction-sale was 
public, his agreement was not known to the 
mortgagor. What, then, if the sale were 
to be real, could be the consideration which 
M‘Arthur was to receive for the excess of 
the three lacs over the suction price? The 
estate would havq passed tohim for the 
lesser sum. This suffices to show that, as 
between them, the sale was meant to be 
under the terms of the agreement in the 
case that has happened, which was a case 
contemplated by Abbott at least. These 
parties, therefore, are estopped*or preclud€d 
by their acts from setting «ap, as against a 
third person, the mortgagor, tle object of 
their fraud and astranger to the agréement, 
the illegality of the agreement itself. The 
plaintiff is entitled to say, this agreement 
is the real contract. Two cases decided by 
the House of Lords upen the effect of the 
Encumbered Estates Act for Ireland, Rooke 
v. Errington, 7 Ho. Lds. 617 and Power 
v. Reeves, 10 Ho. Lds. 645, were referred 
to by the appellant’s Counsel, in support of 
of the appellant’s case, but it ds sufficient 
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- to say that these were not cases of a fraud- 
ulent use of the provisions | of an Act of 
Parliamént for effecting a ffhudulent pur- 
pose. They do not appear to their Lord- 
ships in any way to affect the present case. 


The various questions that have been put 
in the cour®. of the argument,—of notice, 
of knowledge, of purchase by an innocent 
principal thypugh a fraudulent agent,—need 
not here be angwered. They do not arise 
on the facts before us. Those facts may not 
be the real facts. Any opinion expressed 
upon these points woutd be ‘not merely an 
obtter dium, it would be by anticipation 
an opinion hazarded on supposed facts, and 
evidence, if the cause be still untried, might 
be made to fit them. 


` This decision proceeds entirely upon the 
_ ground that, as between these parties, the 
sale must now be considered as a private 

gale. The decision has no application to 
interest derived under a real auction ‘sale. 
The opinion of thejr Lordships upon this, 
point disposes of the first bar of limitation 
by effluxion of time under Act I of 1845. 


e The questions remaining for consideration 


—are, whether the pendency of the suit in the 


Supreme Court, or the nature of the decree, 
or any acting under that decree, present a bar 
to the prosecution of the suit, which the de- 
cree under appeal has remanded for trial on 
the facts. The mere pendency of the suit 
cannot operate as a bar, since the suit in the 
Pitlah Court was intended to be simply in 
furtherance of*and supplemental to it. The 
nature of the decree requires more considera- 
tion. Had that decree been one which could 
not have been modified or varied by further 
proceedings in the Supreme Court itself, in 
_ the nature of a supplemental suit on the new 
` matter discovered, since the decree, the ob- 
jection might have been tenable; but the 
law of the Court is otherwise. Had the 


Nawab and the parties defendants subse- 
quent to him been subject to the jurisdiction 
of the Supreme Court, the relief which is 
now sought to be obtained against them in 
the Zillah Court might have been prosecuted 
by g further suif, in the nature of the sup- 
plemental guit, properly constituted in the 
Supreme Court. The decree, as to the ac- 
count and the enquiries directed as to alien- 


‘ated lands, might upon the new facts have 


been varied there, and the same relief may 
be obtained, in this suit. The defendant in 
possession is charged in substance as as- 
signee of the mortgage, and in that character 
redemption sis prayed against him. The 
relief is subject to the same conditions and 
equities which would have attached to it in 
the Supreme Court. 


It would be unjust to exclude the relief 
by reason of mere personal exemption from 
the jurisdiction of the Supreme Court. To 
rely on this‘ Dar would be to plead impedi- 
ment against,a suit instituted to remove it. 
The direction to enquire as to the alienated 
lands, and the,rejief consequent on that en- 
quiry, are introduced for the benefit of the 
mortgagor in case the ple@ge should*turn out 
to be irrecoverable though the fault of the 
p Such relief in this case igin the 
nature of compensation for a wrong. If it 
be subsequently discovered that the 
pledge be restored or recovered, 
the mortgagor may waive that benefit, and 
prosecute his right as to the thing itself. 
Lastly, with reference to the dealing under 
the décree, it is to be observed that the 
mere progecution of an enquiry, especially 
under a mistaken impression, would not 
raise a case of election, or amount to a 
waiver of a tort. This is all that the facts 
alleged disclose. They disclose that, at the 
time of the decree, the state was supposed 
to be irrecoverable, and that the Cowff, in 
directing the enquiries which it directed, 

E 


pledgee. 


can 
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acted on that impression. They do not 
disclose what has been done in the way of 
Satisfaction under the deeree. The case 
alleged in this suit is one of fraudulent mis- 
dealing with the property pledged. The 
ease of Hope v. Liddell 21° Bevan, p, 9183, 
quoted by the Attorney-General, was not 
a case of fraud. The observations of Lord 
St. Leonards, quoted by the Master of the 
Rolls, relate to a bond fide purchaser for 
value, aud to the proper mode of working 
out his equity against that of a plaintiff 
whose property has been 
mistake. 


alienated by 


The facts in the case of Hope v. Liddell 
differ widely from the alleged facts in the 
ease under appeal; and the grounds on 
which that decision proceeded do not exist 
in this case, as it now appears. 
of Hope v. Liddell, the original testator, 
Dr. Spencer, devised the langs in dispute 
to one Thonapson, 


In the case 


a trusteé, on certain 
trusts. Thompson devised all his estates, 
by’ 
Thompson. 


general words, to his sister, Grace 
This devise, yas erroneously 
which 
really went by deseent to the heir at law 


of the trustee. 


Supposed to pass the trust estate, 


One of the cestui que trusts 
eoutrngted to sell the estate to the defendant 
Liddell. The sale was perfectly boné fide 
on both sides. ` The price was adequate, and 
was paid. It was paid by the purchaser 
into the hand of the cestui gue trust by 
the direction of the supposed trustee, Grace 
Thompson. The purchaser was by the 
trust deed not required to see to the Acon. 
eation of the purchase money. The Court 
said that if Grace Thompson had really 
been the devisee i in trust, as she was sup- 
posed by all. to be, the transaction could, not 
have been fmpanched. The-defect was the 
want of the legal estate On the second 
queéstien in the cause, the Court found that 
the children, tlie objectis eof the trust, had, 


with full knowledge of all the circumstances’ 
aud of their rights, taken to the purchase 
money in liet of tlfe land. In this case, 
however, at the time of the decree in the 
Supreme Court, it was supposed that the 
land was gone irredeemably. In that state 
of belief there could have been, no matters 
between which to choose. Afterwards, when 
it was discovered that the auction sale liad 
beenscontrived under the agrément of the 
15th April 1848, a new state of facts ap- 
peared. The matters between which to elect , 
would then have been the land, and'the full 
price the three lacs, hot simply the auction 
price. further on ‘the 
alleged facts, except that the enquiry before 
the Master went on ; but tha@ it might well 
do, subject to final correction and due 
adjustment, 


Nothing appears 


There is no ground, therefore, 
for applying the decision of Hope v. Liddell 
as an authority to govern this case in the 


present state of the facts. 
e 


This same cause which has induced their 
Lordships to refrain, in the earlier part of 
this judgment, from expressing an opinion 


upon the law applicable to an unascertained 


state of facts, operates also here to indyce™ 


reserve. Distinctions may exist between 
claims of this natyre, "founded on actual 
fraud by a scombination between several 
wrong-doers, all liable to make satisfaction 
up to one complete satisfaction for the injury 
done, between whonr there may be, inter fey 
no right to contribution and remeéies founded 
on contract, or converted by the choice of 
the sufferer into claims ex contractu ; but, 
for the reasons already given, this subject 
Their Lord- 
ships will humbly recommend to Her Majesty 
. 


that this appeal be dismissed with costs. 


cannot now be pursued further. 
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The 17th March 1866. 


é Presents é 


Lord Justice Knight Bruce, Lord Justice 
Turner, Sir J. Colvile, Sir E. V, Williams, 
and Sir L. Peel. 


Unlawful attachment—Resistance— 
Damages—Costs. ° 


On Appeal from the Sudder Dewanny 
Adawlut at Agra. 


‘ Mohun Doss, 
e versus 


Gokul Doss. 


A, having a right to sell an Indigo Factory pledged to 
him subject to the rights of B under his prior mortgage, 
hasnorightto invade or disturb tHe possession of the prior 
mortgagee by placing peons upon the property in order 
to attach the Factory as a step towards the judicial sale, 
B's resistance of A’s unlawful attachment does not bar 
B's claim to damages for loss sustained by him conse- 
quent on the attachmgnt. A man whose possession is 
unlawfully invaded, is not bound to give effect to’ that 
invasion because itis made under colour of legal pro- 
cess, 

Tn actions of tort, a plaintiff is never precluded from 
recovering ordinary damages by reason of his failing 
to prove the special damage laid, unless the special 
damage is the gist of the action ; and as in the present 
case the gist of the action was, not the special damage, 
but the unlawful attachment, the plaintiff was declared 
not precluded from recovering ordinary damages for 
that actionable wrong, even if he had wholly failed to 
prove the special damage laid. 7 

No case having been made for taking fresh evidence 
with aview to the assessmenteof damages in India, the 
Privy Council assessed the damages themselves ; ana! 
although the amount so awarded (rupees 500) fell far 
short of the appealable sum of rupees 10,000, yot as, 
unless the claim had been thus unduly magnified, the 
appellant could not have appealed to Her Majesty, the 
Privy Council directed the costs of the Courts in India 
nap be apportioned according to the ordinary practice of 

those {ourts, leaving ‘the costs of the appeal to the 
Privy Council to be borne by each party. 


‘Tus is an appeal against a decree of the 
Sudder Court of Agra, which confirmed a 
decree of the Civil Covfrt of Mirzapore, 
dismissing the appellant’s suit with costs. 

The suit was brought to recover the 
damages alleged to have been sustained by 
the nominal plaintiffs employer, Dwarka 
Dogs, in consaquence of an attachment made 
at the instance pf the respondent as the 
holder of a dgcree. 

Dwarka Doss and the respondent had 
conflicting claims upon an indigo factory 
lying between the villages of Putteetah and 
Sirswabur, and called in the record some- 
times by the one gnd sometimes by the 
other name, This factory, with three others, 
belonged to two persons named @hunder 
Churon and Esserchfind Neoghy. 

At the beginning of the year,1856 the 
Neoghys werg indebted to Mussumat Ooman 
Soondree, the wife of Tara Pershun Bagjee, 
in the sum of rupees 17,701, partly for 


moneys advanced by her, and partly for 
moneys advanced by Dwarka Doss on her 
husband’s guarantee, for the purpose of 
carrying on the factories ; and those ad- 
vances were secured by certain instruments 
of mortgage ‘datede the 20th of January 
1852, the 18th of April 1853, and the 
Ist of January 1856. These securities em- 
braced the block of all the factories and 
their crops at least for the year 1856-57. 

On the Ist of January 1856, Mussumat 
Ooman Soondree, by an instrument called a 
deed of re-mortgage, assigned all her in- 
terest in the factories under the before-men- 
tioned securities of Dwarka Doss, in order 
to secure the sum of rupees 9,761, being 


‘the balance then due in respect of his former 


advances, togefher with the future ad- 

vances to be made by him for carrying on 

the factories. And it was thereby provided 

that he should take the factories under his . 
control and management during -the year 

1263 Fuslee, or 1856-1857 ; thereby giving 

him the first charge or lien on the crop. 

It does not very clearly appear whether 
under this stipulation he took possession of 
the factories ; or, if he did so, how long he 
continued in possession. Baeron the 7th 
of July 1859, he obtained a decfee in the 
Civil Court of Benares against Mussumat 
Ooman Soondree and the Neoghys, for, the 
sum of rupees 23,672 as then due to ‘him 
upon his mortgage $ and on the i5th of the 
same month he and the Neoghys filed in 
Court a petition embodying ethe terms of a 
compromise into which they had entered. 
The effect of this was that Dwarka Doss was 
to suspend the execution which he had daken 
out under the decree for rupees 23,672 ; 
was to advance further sums for manu- 
facturing indigo from the stumps then on the 
ground ; and was to have the disposal of all 
the indigo manufactured. The works were 
tp be superintended by one Balgobind Doss 
Seith, whom the Neoghys had nominated 
as their Agent for that purpose. The rights 
of Dwarka Doss under the execution for any 
balance that’ might remain to him after 
the sale of indigo, were expressly reserved 
to him both against the factories and against 
all the defendants to his suit. Thig arrange- 
ment was carried out by placing a servant or 
agent of Divarka Doss in charge of the 
factories. ° 

On the day on which this instrumentf 
compromise was filed in the Benares Céurt 
(the 15th of July $859), the respondent 
obtained a decree in ‘the Court of the 
Principal Sudder Ameen of Mirzapore 
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against the Neoghys for the sum of rupees 

764 alleged to be due to him upon a mortgage 
of the Putteetah factory, dated in Phal- 
goon Budee Ist, Sumbut 1911 (being some- 
time in A.D: 1855). Dwarka Doss inter- 
vened in this suit as an objector, insisting 
that the factory had been attached for 
money due to him, and that the claim was 
fraudulent. But the Principal Sudder 
Ameen held that the objection could not be 
tried in that suit, and was no bar to the 
making of the usual decree in a suit based 
upon a simple mortgage-bond. He accord-- 
ingly passed the ordinary ,decree against 
the defendants (the WNeoghys) and the 
mortgaged property for the sum found due. 

The respondent took out execution on 
this decree for rupees 878,10. He first 
obtained an order for the attachment of both 
the Putteetah factory and another factory 
known as the Soorma factory, with the 
appurtenances of each, and of fifty maunds 
of indigo alleged to be at the former, and 
of thirty maunds of indigo or thereabouts 
alleged to be at the latter factory. 

But on the 17th of September he made a 
further application to the Court, wherein he 
expressed his teayre to abangon the execu- 
tion against the Soorma factory, and sub- 
mitted a more detailed list of the property at 
the Putteetah factory. He limited also the 

quantity of indigo to be attached at his suit 
to eight maunds. Thesorler of the Court 
was that the attachment should be limited 
to thè propertyeomprised in this last list. 

On the 28rd of September, the Ameen, 
accompanied by two servants of the respond- 
entewho went to point out the property, 
proceeded to attach the factory and other 
property detailed in the application of the 
17th of September. He made an actual 
entry upon the lands, and took an inven- 
tory of the property attached. He could 
not, however, complete the attachment of the, 
eight maunds of indigo by actual . seizure. 
These were part of a much larger quantity 
kept in a storehouse which was undér lock 
and key; and the servants of Dwarka 
Doss refused to give him access to the store- 
house, or to remove this lock. In these 
circumstayces he put his own lock also upon 
the door, and retired, leaving two peons 
in charge of the property attached. 

The appellant, having heard of the appli- 
cations for the attachmeht, had on tbe 22nd 
of September applied to stay it. But as the 
Dusserah holidays, during which the Courts 
are closed for some weeks, began on the 24th, 

this application was ordered to stand over 
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until after the vacation; and the same 
cause prevented ny further application 
touching the actual attachment. 

In October, the Ameen, armed with a 
Magistrate’s order, and accompanied by a 
blacksmith, went to the storehouse for the 
purpose of breaking Dwarka Doss’s lock, 
but appears to have desisted, on the threat 
of the people in charge of the factory to 
quit the premises if the lock was broken, 
and to leave him responsible for all the in- 
digo there. . 

On the 5th of November, these circum- 
stances having been brought to the notice of 
the Principal Sudder Ameen, he passed an 
order to the effect that, if the defendants 
to the respondent’s suit, or their agents, 
should fail to appear in Cours witlin a 
week and substantiate their objection to 
the opening of their lock, it should be 
broken, and the eight maĝnds of indigo be 
forcibly attached. 

On the same day he required the re- 
spondent, as the decree-holder, to answer the 
appellant’s objection of the 22nd of Sep- 
„tember within four days. 


On the 25th of November, the Ameen 
‘having in the meantime received no order to 
suspend the attachment of the indigo, pro- 
ceedéd, under the order of the 5th Novem- 
ber, to remove the lock ; attached eight 
maunds of indigo pointed out to him by a 
servant of the respondent ; and made two 
inventories, one of the eight maunds of 
indigo attached, the other of the other 
property found in the storehouse, whichewas ~~ 
not: attacked. Owing, however, to some 
difficulty about weighiyg the indigo, all this 
property remained in the storehouse, ap- 
parently under lock of the Amecn, or in 
charge of hif peons, until the 8th of De- 
cember, when the eight maunds were finally 
weighed and removed to a separate place, 
and the other contents of the storehouse 
were left at the disposal of Dwarka Dog’s 
people. , 

On the 12th of December,’ the Amecn 
submitted to the Court a further report of 
his proceedings, and stated that he had, 
according to the respondent’s request, -at- 
tached no property belonging to the. 
factory exgept the eigi maunds of indigo, 
The objection filed by the appellant on 
the 22nd of Septembe' appears to have 
been thenceforward confined to these; and 
it was finalfy disposed of by an order of the 
8rd of January 1860, which, of the ground 
of the preferential claim of Dwatka Doss, 
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directed the release of the eight maunds of 
indigo from attachment. " 

Some difficulty in carfying ott-this order 
was occasioned by the refusal of Dwarka 
Doss’s agents to receive back this indigo 
except on terms with which the Ameen 
would not comply ; but ultimately the eight 
maunds, and whatever else had been under 
‘attachment, Were, by order of the- Court, 
left at the disposal of those who were in 
possession and charge of the factory ; and 
the peons wereewithdrawn ‘from the premjses 
on the 28th of Fgbruary 1860. ; 

Upon this statement of admitted facts it 
appears clear to their Lordships that Dwarka 
Doss had; by reason of the attachment of 
the 28rd of September and subsequent pro- 
ceedjngs, sustained an injury for which 
he was entitled to claim substantial damages. 
Theattachment was wrongful and irregular. 
The right of tle respondent, under his de- 
cree, was to sell the factory pledged to him, 
subject to the rights of Dwarka Doss under 
his prior mortgage. He had no right to 
invade or disturb the possession of the 
prior mortgagee by placing peons upon the 
property, in order to attach the factory as a 
step towards the judicial sale. Under the 
procedure; as it existed before 1859, thie 
could not have been done. The attachment 
must have been constructive. But under the 
new Code of Procedure, which had come 
into force on the Ist of July 1859, the pro- 
per coursé was to issue and publish a written 
notice under the 235th and 239th Sections of 
Act VIIL of 1859. ‘For the actual seizure 
of the eight maunds of indigo, to which the 
exccution was ultimately reduced, there was 
even less justificatign. ‘The manufactured 
indigo was not included in the respondent’s 
mortgage. And that it was not part of the 
general property in the posSession of the 
Neoghys, that Dwarka Doss had or claimed 
a lien upon it, the respondent had had ample 
notice in his own suit, wherein Dwarka Doss 
hf intervered as objector, and by the pro- 
ceedings of thesl2th of May 1859, touching 
a distress fer rent which has been put in 
evidente in’ the cause. And the manner in 
which this wrongful attachment was carried 
out, the placing by the Ameen of his lock 
upon the door, subjected eDwarka Dass to 
the additional wrong of having the contents 
of the: godown, to which ulér@ the eight 
maunds of ‘indigo. the respondent * made no 
claint, taken out of “his control and dominion 
from the 23rd of September until the 8th 
of December. It is idle to say that his 
people ought, in the first instance, to have 
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given the Ameen access to the godown, aud 
delivered the eight maunds of indigo, or that 
they ought to have acted according to the 
directions of the Ameen concerning the use 
of the two locks, supposing those directions 
to have been given to the peons. The case 
cited by Mr. Leith"from Bingham’s Reports 
shows’ that in this country a,plaintiff in an 
action for a “trespass of very similar cha- 
racter, may, without proving special damage, 
recover substantial damages. Nor can it 
be said that in this case there is no evidence 
of the malicious character which the plaint 
imputes to the trespass. 

The plainé+in this case was filed on 
the 25th of February 1860. The damages 
claimed were.all in the nature of special 
damages, and consisted of three items, viz. 
14,000 rupees “on account of loss of 70 
maunds of indigo at 200 rupees per maund ;” 
5,545 rupees on account of indigo which it 
was alleged Dwarka Doss was prevented from 
manufacturing from indigo plants ; and 2,250 
rupees on account, of indigo which it.was 
alleged he was prevented from manufactur- 
ing from indigo stumps. 

Both the Curts below have found, and 
their Lordships can see in the, evidence no 
sufficient groutids for diefffiting the justice 
of that finding, that the plaintiff has failed 
to establish any*claim to damages in respect 
of indigo which, but for the wrongful 
attachment, might have been manufactured 
from either plants or stumps. The evidence 
shows pretty clearly that there had been 
no indigo plant to be nfinufactured, and 
leaves it more than doubtful whether all, 
the stumps had not teen converted into 
indigo before the 23rd of. September” and 
whether, if any had then remained to be 
used in the manufacture of indigo, the 
attachment would have prevented them from 
being so used. The two last items of 
damage may, therefore, be dismissed from 
consideration. i 

The claim, however, to recover damages 
for logs on account of the manufactured 
indigo was disposed of by the Courts below 
in, a diffrent way. : The Principal Sudder 
Ameen held that, though the plaintiff did 
probably, as stated by the European indigo 
factors, sustain some ‘trifling loss owing to 
the storehouse having remained locked up, 
this was due “to the refusal of his agent 
to unlock the doqr on the Ameen’s applica- 
tion, and that this resistance of ‘a jegal 
process on their part, joined with a dBsposi- 
tion to break the sence, caused the loss to 
the plaintiff.” And the Sudder Court con- 
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sidered that no good proof had been furnish- 
ed that the plaintiff’s agents were ever 
prevented from having free access to the 
-godown for the purpose of turning and 
drying the indigo cakes; but that, on the 
other hand, the plaintiff, igstead of entering 
his objections in a legitimate way,to the 
attachment of the property, did, through his 
agents, contumaciously obstruct the Ameen 
employed to distrain. The learned Judges 
seem to rest the first of their conclusions 
partly on the ground that the plaintiff ought 
not to have kept his lock on the godown; 
partly on the evidence given by the Ameen 
of his instructions to the peois* to open his 
lock whenever the plaintiffs people opened 
theirs, 

Their Lordships think that neither Court 
has assigned grounds which’ warrant the 
conclusion at which both have arrived. They 
have already expressed their opinion that 
the attachment was wrongful. The proposi- 
tion that a man whose possession was 
wrongfully invaded ought to have given. 
effect to that invasion, because it was made 
under colour of legal protess, by removing 
the lock of his own storehouse, appears to 


them io ie a Tie argument that 
the plaintif$ought“o have entered his ob- 
jection in a legitimate way is met by the 
facts that he had already entered an objection 
to the execution, and that, by reason of the 
closing of the Court duving the Dusserah 
vacation, he could neither follow up .that 
objection, nor wake any further objection 
to the acts of the Ameen until the holidays 
‘were over. Again, the case of Bayliss v. 
Fisher, 7 Bing., already referred to, shows 
that even if ‘the instructions said to hve 
been given by the Ameen to the peons were 
xeally given (as to which there is a conflict 
of evidence), the plaintiff was neither bound 
to accept the permission to use his own 
property so accorded to him ; nor, if he had 
accepted it, would have lost his right of’ 
action. It appears, therefore, to their Lord- 
ships that the plaintiff’s suit has ‘been 
improperly dismissed with costs ; and that’ 
he was, at the very least, entftled. to a 
judgment for nominal damages, If it 
be important in India to check any tendency 
to resist the execution of legal process, it 
is hardly fess important to maintain the 
~principle that they who misuse legal process 
are responsible for the consequences of that 
mistge. f 
It has been argued for the respondent that 
the snit was properly dismissed, inasmuch 
as the appellant was, by the form of his 


plaint, limited to the three heads of special 
damage theyein laid; and, having failed to 
prove any Such special damage, was pre- 
cluded from recovering general damages for 
the trespass. 

Their Lordships, however, are of opinion 
that there was evidence in the cause on 
which the Courts below might have awarded 
some damages on account of We loss sustain- 
ed in respect of the manufactured indigo. 
Nor are they prepared toallow that, if this 
had not been the case, the plaintiff could 
have recovered nothing. he plaint might 
have been more accurately drawn, but sub- 
stantially if seeks damages generally, as 
consequent on the wrongful attachment of 
the factory. The principle ordinarily applied 
to actions of ¢oré is that the plaintiffis gever 
precluded from recovering ordinafy damages 
by reason of his failing to prove the special 
damage he has laid, -unjess the special 
damage is the gist of the action. Thus in 
an action of slander for words actionable 
per se, when the plaintiff lays special damages, 
and fails to prove it, he is. nevertheless 
entitled to such damages as the Jury think 
right to give him. It would be otherwise 
if the words were not actionable per se. In 
the present case the gist of the action is 
not the special damage, but the unlawful 
attachment ; and the plaintiff would not have 
been precluded from recovering ordinary 
damages for that actionable wrong, even if 
he had wholly failed to prove the special 
damage laid. 

Taking this view of the case, their Lordships - 
feel that it is not desirable to remit the cause 
for the assessment of. damages in India, 
since no case has been made for taking fresh 
evidence, and the Judge below would have 
only those materials for a judgment which 
are now before their Lordships. . 

They have, therefore, determined to take 
the course which was taken by -this Com- 
mittee in the case of Le Breton v, Ennis, 
4 Moore’s P..C. Reports, p. 628, and *to 
assess the damages themselves. It must be 
confessed that the appellant hes not given 
the best evidence that he could have given 
on this point. He might have proved for 
what the indigo had been sold, and for what 
it might have bee sold if it had not been 
damaged and had beenesold at the proper 
time. Weighing, however, all the circum- 
stances of the case, their, Lordships feel jus- 
tified in assessing the damages at Rupees 500. 

Their Lordships have felt some difficulty 
about the costs in the Courtssbelow, and 
those of this appeul. The costs. of an 
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“astion in India, particularly the stamp duties 
payable on the proceedings, depend a good 
deal on the value of thé thing’claimed. It 
is accordingly the practice of the Courts in 
India, when a plaintiff has recovered less 
than he has claimed, to apportion the costs 
in the proportion which the amount recover- 
ed bears to that which was claimed. In the 
present case™here are strong indications of 
a bad feeling between the parties, which, if 
it prompted the original attachment, has 
probably, on #he other hand, induced, the 
appellant to swell his demand beyond all 
reasonable bounds. The evidence affords no 
grounds for a claim for damages amounting 
to the appealable sum of Rupees 10,000 ; 
and the amount actually*recovered falls far 
shogt of that sum. Yet, unless the claim 
had been thus unduly magnified, the appel- 
lant could not have appealed to Her Ma- 
jesty. ` i : 

In these circumstances, their Lordships 

, think they must direct the costs below to be 
apportioned according to the ordinary course 
of the Courts below, and that they ought 
not to give to either party the costs of this 

‘appeal: In making the apportionment, the 
appellant will, of course, receive credit for 
any costs which he may have paid undér 
the decrees reversed, 

The order, therefore, which their Lord- 
ships will humbly recommend Her Majesty 
to make is, that the decrees both of the 
Sudder Court and of the Civil Court of 
Mirzapore be reversed ; that the appellant 
be‘declared entitled to recover damages to the 
ameunt of Rupees 5005 that the cause be 
sent back to the Sudder Court, with directions 
to enter judgment gor the plaintiff for that 
sum, and to deal with thg costs in both the 
Courts below according to the practice of 
those Courts in like cases ; hud that each 
party do bear his own costs of this Appeal. 


The 8rd February 1835. 
Limitatfon— Regulations II. 1803 
° Section 18 and II. 1805. 

On Appeal from the Sudder Dewanny 
> Adawlut of Bengal. 
Lall Dokul Sing, son and “successor of Bick- 
reemajut Sing, deceased, 
versus ` 
Lall ‘Rooder Purtab Sing, son and successor 
of Lall Isruj Sing, dece@sed. ` 


Thjs case, which was originally instituted ‘in “the 
Zillah Court at che time when no Regulation for the 


limitatton of suits applicable to the suit existed but 
Section 18 Regulation II. 1803, but which, having been 
appealed from the Zillah Court, was pending at the 
time that Regulation II. 1805 which corrected the Re- 
gulation of 1803 was passed, was held to be subject to 
the Regulation of 1805, as regards the forcible and 
violent possession tiken by the defendants, who could 
not be allowed to plead gheir wrong in support of the plea 
of limitation. 

Mr. Justice Bosanquet.—Tuxir Lordships 
are of opinion in this case that the decree 
of the Sudder Dewanny Adawlut ought to 
be reversed. 

This case involves two questions. The 
first of them regards the construction and 
effect of the Regulations of limitation in the 
years 1803 aid 1805. This suit was com- 
menced in the year 1808. Inthe month of 
August the plaint was filed in the Zillah 
Court, and at the time there wasa Regula- 
tion in operation passed in that year, passed 
very shortly after this territory had come 
under the Government of the East India 
Company. By that Regulation it was gene- 
rally provided that the suits of which the 
cause of action had accrued more than 
twelve years, could not be supported in the 
Courts to whiclf that Regulation applied; 
and upon the foundation of that Regulation 
the Zillah Coert ee very 
properly, that this suit cOuld net be enter- 
tained. From that decision of the Zillah 
Court, the plaintiff below thought it proper 
to appeal, and he appealed to the Provincial 
Court; and at thAtime it is perfectly true 
that there was no other Regulation in opera- 
tion but that of the year 1803, and that has 
occasioned certainly a stngularity in the 
circumstances of this case, that, at the time: 
when this appeal was instituted, if that_cguse 
had come on for immediate heariñg, the 
effect of’ that would have been that the 
Provincial Court, upon appeal, would have ` 
been bound to confirm the opinion of the 
Zillah Court. But even then it must be 
remembered that an appeal was taken from 
the Provincial Court to the Sudder Dewanny 
Adawlat, and therefore that argument goes 
no farfher, for the same course would have 
prevailed’exactly if the Regulation of 1805 
had happèned to have passed between the 
decision of the Provincial Court which took 
place in the year, 1806 and the appeal to 
the Sudder Dewanny Adawlut.? We have 
therefore to consider, what is the true con- 
struction to be put upon the Regulation 
of 1805 ? . S k 

Their Lordships do not think it necgssary 
to enter into the consideration of the gene- 
ral quéstion that hat been raised, Whether, 


„where an Act of limitation has been re- 
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pealed, ‘that repeal taking place at a pêriod 
in a suit beween its commencement and its 
final determination, is or is not to affect the 
decision upon appeal, either, confirming or 
reversing the original decree in the suit 
which took place at the tige when that re- 
peal had not been made? because gheir 
Lordships are of opinion that this case turns 
upon the particular words of this Regula- 
tion, ‘The Regulation itself provides that 
the limitation of twelve years fixed by 
Section 14 Regulation III. 1798, and 
Section 8 Regulation VII. 1795, and Sec- 
tion 18 Regulation II. 1808, which is the 
Regulation in question, shall“ iso not ‘be 
considered applicable to any private ‘“ claims 
“ of right toany lands, houses, or other per- 
“ manent immoveable property, if the person 
“ or persons in possession of such property, 
“ when the claim of right thereto may be pre- 
“ ferred in a competent Court of Judicature, 
“ shall have acquired possession thereof by 
“ violence, fraud, or by avy other unjust 
“ dishonest means whatever.” That is the 
first case. ‘ Or if such property shall have 
“ been so acquired by any other person or 
“ persons from whom the actual occupant or 
“ occupants miae derived% his or their 
“ title, and shall not have been subsequently 
“ held under a just and honegt title (such 
“ as inheritance, purchase, fair donation, or 
“any other fair title believed to have con- 


“ veyed a right of possesssots and property) | 


“ during a period of twelve years antecedent 
“to the time off preferring a claim of 
“ right thereto in a competent Court, pro- 
“ vided that such violent, fraudulent, unjust, 
“ oredighonest acquisition be established to 
“ the satisfaction of the Court in which thè 
“claim may be preferred.” Throwing, 
therefore, the burden of that proof upon the 
party who claims the benefit of the excep- 
tion from the general provision in the 
Regulation ; and then it goes on to say: 
“Or if the suit be “appealable to the 
“ satisfaction of the proper Court of Appeal.” 
Now, in construing those words, we 
must have some reference to the. state of 
things at the time, or shortly before*the time, 
when this Regulation passed. It has al- 
ready been observed that he territory to 
which the přoperty relates had very shortly 
before com under the Government of 
the East India Company, at the time the 
first of those Regulations* passed in 1803. 
PrévViqus to that time there were no Courts 
established of such a description as the 
regular Courts which have been established 
by the Company. I do not mean to say 


that there were no Courts of some kind, at 
least under tha Government of the Sircar, 
or whatever the Government of the country 
might Le at the time, but there were not 
Courts established of the’ description which 
have since been established in this terri- 
tory. The first Regulation is made al- 
most immediately after those parties came 
into possession of the sropertt, and then, 

within two years, it is found necessary to 

correct that Regulation, because it was 

found that the Regulation Was much too 

general, aud a very, shorteperiod elapsed 

during which suits could, be commenced in 

any of those Courts ; and I conceive, therc- 

fore, that the meaning of those words is 

this (and I believe *their Lordships enter-\ 
tain no doubt upon it), that if the „suit had 

been instituted and in the course of ap- 

pealin the interval, the benefit of this 

correction. which was made @f the original 

Regulation should be given to parties who 

availed themselves of that ; and therefore it. 
is. that their Lordships think that this 

case, which was originally instituted in 

the Zillah Court at the time when no 

Regulation existed applicable to the case 

but that of 1803, but which having been 

appealed from the Zillah Court, was still 

pending at the time this Regulation of 1805 

passed, is still subject te the Regulation of 

1805, and that Regulation is to be taken 

cognizance of by the Court of Appeal. 

If that be the true construction of the 
Act, the question is, Whether that Regu- 
lation, so corrected, does or does not apply 
to the present case? With respect to that 
there is no question ; nor is it a matter of 
dispute that this property, which is the 
subject of the prgsent suit,. was taken 
possession of by force and violence. On 
one side it is shid, by the illegal force and 
violence of the person who was the ancestor 
of the present respondent ; and on the other 
“side it is said, though true it is it was 
taken possession of by force and violende, 
yet it was by act of the reigning Govern- 
ment, and he was put in possession of it 
by the reigning government. That cértain- 
ly, if it was so, would be fairly within the 
meaning of this exception, 

The facts of the case, then, are these. 
Lall Oodwunt Sing took epossession of this 
property about twenty-six years before 
the time When this suit was instituted, or 
before the Regulation passed ; he continued 
in possessiorw of that property for a consi- 
derable length of time; he died ten years 
before the suit was instituted s and after 
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his death, the person who was the immediate 
respondent, Lall Isruj Sing, suceceded him. 
It is contended, however, that, although 
. the father had not died more than ten years 
before the institution of the suit, yet that 
there was evidence from which we are called 
upon to draw the’conclusion that he was 
in possession previous to the death of his 
father for some years. And certainly there 
are some witnesses, on the part of the 
respondent, who speak to that circumstance ; 
and thereforetit is said that he would come 
within the secend provision of this Act, 
even supposing the’ father to have not been 
bond fide in possession himself; that he 
would be the person succeedjng under. a 
title which he might sufpose to be a fair 
tithe. With respect to that fact, it is re- 
markable that neither of the Courts at all 
proceed upon any such ground, and` the 
decree of the (Court of Sadder Dewanny 
Adawlut expressly proceeds upon the ground 
that he. states that he was in possession 
for ten years ; and I think we cannot our- 
selves, looking through the evidence in this 
case, feel ourselves warranted in drawing 
any other safe conclusion than that of the 
respondent having come into possession 
upon:the death of his father. It has already 
been observed by hiss Honor the Vice- 
Chancellor, in looking through the testimony 
of the witnesses, that the periods of time 
to which they, respectively depose are so 
different that it is quite impossible to place 
any reliance upon any definite number of 
years to which they are speaking, and there- 
fore J think we must assume that the Court 
of Sudder Dewanny Adawlut came to the 
conclusion that the possession was a posses- 
sion of ten years. ` > 
Then comes the question, What was the 
nature of the possession of the father and 
son ; that is, Lal! Oodwunt Sing and Lall 
Isruj Singh ? The father came into posses- 
sion, it is admitted, by a force which took 
péssession of this property and pulled down 
the buildings ; ‘und on one side it is said 
that this was by a force of his own ; and 
on the other it is said that it was by a force 
of the Government, who directed him so to 
` do, and that he was acting therefore under 
public authority. * The €ourt of Sudder 
Dewanny Adawlut,dn their judgment -upon 
this subject, state the length of possession 
to have been, I think, a period of twenty 
years; and the son to have been in possession 
ten years. They say this: ‘“ Itewas clearly 
“proved that Lall Oodwunt Sing, the 
'« grandfather of Lall Isruj Sing, the father 
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“of the appellant, was confirmed, with the 
“approbation of the Nawab’s Vizier, the 
“ then ruler, in the possession of the zemin- 
“ dary in dispute 1190 Fusly, a period of 
“twenty years before the present suit was 
“ laid ; and from éhe evidence of witnesses, 
“ andthe interrogations put to both parties, 
“it is cleay that Lall Oodwunt Sing in 
* 1200 Fusly, a period of ten years before 
“the suit was instituted, having died, Lall 
“Tsruj Sing, in right of inheritance, re- 
“ mained possessed of the zemindary left by 
“his grandfather, from that time up to the 
“ date of thé plaint in this cause.’ So that 
they state him to have come in by inherit- 
ance, and they rely upon the nature of the 
inheritance by the father. 

The other ground which is relied upon 
for shewing the possession of the father, 
was his perwanna, which is stated in this, 
decree. In the argument it is not denied 
that the effect of this perwanna is a mere 
matter of revenue, and that the object of 
this is to have the revenue collected from 
the person, whogver it may be, who is in 
possession of «ethe zemindary. That this 
person was in possession of the’ zemindary, 


and he had ken so a perane time, 
there is no doubt; but it is clety that the 


party himself gid not rely upon that per- 
wanna. Though it was undoubtedly a part 
of the evidence to shew that he was the 
person who was fa spossession at that time, 
yet that is not the evidence upon which he 
professes to rely, for the pyrpose of shewing 
that that possession commenced legally, that 
is, by the authority of the State, although he 
would be entitled to claim the bencfitusébit. 
For that purpose he puts forward the order 
of? the State, which he calls the Royal 
Shooka, for the purpose of shewing how his 
possession commenced, and this is the docu- 
ment which is set forth in the papers bear- 
ing on the envelope thé seal of Ahmud Shah 
Badsha Ghazi, and is addressed to Lall 
Oodwudt Sing. It is in these terms: 
“From the arzee of Kajeh Ahmud, who 
“was senj with orders from the Presence, 
“ for the purpose of expelling Bickremajeet 
“and razing his forts, as a punishment for 
“plundering a merchant’s property, it is 
“ascertained by the Huzzoor that you ac- 
* companied the Khajeh aforesaid, and used 
“ great exertions in expelling him and de- 
“ stroying his forts ¢ the zemindary of talook 
“ Deya is therefore conferred by the Hiz- 
“ zoor on you ; and it is expected that, after 
“ having offered your thanks for the favor 
“conferred, and having settled the malgoo- 
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“gary, you make such arrangements that 
“no mark of him or his family remain in 
“that district, that it may be an example to 
“others also that you remain obedient to the 
“will and orders of the Huzzoor.’’ This 
is the execution which this person is direct- 
ed to put in force for the purpose of panish- 


ing a public offender. e 


Now, that document is confessedly test- 
ed: an investigation into its character has 
been instituted, and that. document turns 
out to be a palpable forgery, Under these 


The Vice-Chancellor. The decree of the 
Provincial gurt seems to us tq be right, 
and that decree must be affirmed, and the 
decree of the Sudder Dewanny Adawlut 
reversed. 


The 4th February 1835. 


Devise of zemindary to eldest son— 
Stipends to younger children (Re- 
duction of)—Principle® of Natural 
Equity (when applicable). 


circumstances, what reliance can be placed |. 


upon other testimony? On’ this part of 
the subject there is a good deal of testi- 
mony with respect to the manner in which 
this, property was originally taken pos- 
session of, and the period at Which it was 
taken possession of. That it was taken pos- 
session of by force, .the witnesses on both 
sides agree. The witnesses on one side 
say it was entirely by act of Oodwunt Roo- 
der Sing himself; the others say that he 
was accompanied by soldiers, who were part 
of the Government force. Now, upon that 
testimony, *supposing it to be equally 
balanced, beamen ° fact by which they 
attempt to turn . balance, and that is 
forced. i š 


Under these circumstances, therefore, it 
appears to their Lordshipg that they can 
entertain no doubts that This was an act of 
wrong, and being an`act of wrong, the 
party În possession who committed that 
wrong is‘hot entitled to the benefit of the 
limitation, and that the party who came 
in PP» his death not having been in 
possession under, any supposable fair inherjt- 
ance, he is not’ entitled to any favor. 
Their Lordships are of opinion, therefore, 
that the decree of the Sudder Dewanhy 
Adawlut must be reversed. ; 


Mr. Millar. I would apply to your 
Lordships that the appeal may ‘be re- 
versed with costs. In the lagt part of 
the decree they have ordered ys to pay 
all the costs. ' 


The Vice-Chancellor. We have simply 


affirmed tle decree of “the Provincial 
Court. ° 
Mr. Wigram. But then we shall have 


to pay the costs of appeal to the Sudder 
Adavylut, because the whole thing has been 
carried on by forgery. 


Mr, Justice Bosanquet. No, not the 
whole ; there is forgery that is set out, 


On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


Maharajah Grees Chund Roy, 


VETSUS 


« Sumbhoo Chund Roy. 


A zemindar bequeathed the whole of his zeminda: 
to his eldest son, leaving certain fixed stipends to each 
of his other children. The settlement upon the younger 
children was originally a fair one, but, in conse- 
quence of events which had subsequently occurred, the 


. 


' Court considered that there ought to be a reduction in 


the stipends. It was alleged that the value of the ze- 
mindary had gradually been reduced by a sale of some 
portion of it; but as it was nowhere alleged that the 
sie had been occasioned by bad seasons or acts of God, 
and not by the neglect of the person through whom the 
appellant claims, the question of Natural Equity was 
held not to have arisen. a 


The Right Honourable Thomas Erskine. 
—Tuere have been many points of law 
raised and discussed in this case, which 
certainly would-be of great importance, not 
only as to the zemindar himself, but also to 
every branch of the zemindar’s family ; ånd 
Af it had been necessary in this case for their 
Lordships to express an? opinion upon those 
points of law, theye would have taken time 
to consider thig case, in order that the deci- 
sion of those important questions might re- 
ceive the careful attention which they de- 
manded ; but it appears to me that: the facts 
in this case lay no sufficient foundation fgr 
the decision of those - points. 

It appears that this will, which was made 
by Rajah Kishun Chund, the great-grand- 
father of the present appellant and ‘the’ 
grandfather of the respondent, bequeathed 
the whole of the zemindary to his eldest son, 
leaving a certain ‘fixed stipend to each of 


| his other ghildren. Now, it is argued in 


this case that Kishun Chund had no autho- 
rity by the Hindoo law ta give such stipends 
as he then, allowed, because they were 
excessive ; but all the facts of the case dis- 
prove that. assertion : nor was it ver alleged 
in the Court below that that was an exces- 
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sive allowance, because it seems to be 
admitted that, at the time it was made, it 


was a fair stipend to be allowedeconsidering’ 


the extent of the zemindary. "So far from 
being disputed, it appears to be acquiesced 
in for a considerable time. Iswar Chund 
himself admitted that the zemindary was of 
sufficient extent to warrant the payment of 
those different stipends, and he continued 
to pay them and promised to pay them. 
Now, their Lordships do nof say that the 
promise by Iswar Chund would of itself 
bind his heir,® so as to make him pay aesti- 
pend which wasavowedly unfit and exces- 
' sive; but it amounts to an admission that 


the allowance made to the younger children | 


was not excessive. ,And then, if the present, 
appellant meant to set “up that, in point of 
facts that yas an ‘excessive allowance, he 
should have made that point in the Court 
below. But no such point appears to have 
been made, eitger in the Zillah Court or in 
either of the Courts of Appeal, that the ori- 
ginal settlement upon the young children 
was excessive. On the contrary, it seems to 
have admitted that it was originally a fair 
settlement ; but it was considered by the 
Court that, in consequence of events which 
had subsequently occurred, there ought to 
be a reduction in those stipends which orif 
ginally were proper. ` 

Then a number of eases have been cited 
to shew us that English equity applies to 
this case. Cases of contract have been cited 
which have been determined according 
to the Civil law and the law of Scotland 
ang other countries, where a party has made 
a coatract for the letting of land at a certain 
rent, which, according to the intention of 
the parties, is to be proportionate to the 
profit of that Jand, and where, without any 
default of the tenant, the profits are reduced ; 
and in those cases the proportion of those 
profits to oe paid to the landlord has been 
held to be reducible also. It appears to me 


a perfectly distinct proposition from that: 


whch is noweraised. 

In order to rise a question.in this case, 
the appellants should have made out clearly 
that thé value of the zemindary ‘had been 
reduced,’ and had been reduced not by any 
default of his own or of those through whom 
he claims, but by an act of eGod, as in those 
cases, in ,order toeraise the question of 
Natural Equity., But there is no stich proof, 
there is no such allegation even À there is 
nothiite but the vague, indefinite assertion, 
that by degrees the value of theezemindary 
has been reduced by asale of some portion 
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of it; but whether that sale had”been occa- 
sioned by bad seasons, or by neglect of the 
person, or by any otber cause, is nowhere 
alleged. It is not even alleged to: have 
taken place in consequence of bad seasons. 
So that there really are no materials upon 
which their Lordships can enter into avy 
discusion of the principle of the law upon 
which the Cpunsel for the appellant have 
sought to place this case. f 

But it has been said that the Court below 
have not decided this case ; that, upon re- 
ference to a former decision, they were satis- 
fied with that,. without entering into any 
discussion of the points of law now raised. 
Why, for the very reasons I have given be- 
fore, those facts were not sufficient to raise 
the point of law, ‘There seemed to be nothing 
in the case but the amount of the arrears 
and the amount of payment; and- then the 
consequence is that, us that question had 
been dismissed before in the case in which 
the father was originally a party, when the 
son of that father, the present appellant, 
afterwards came, as no new facts are brought 
in and no uew point raised, the only ques- 
tion seems to bathe amount of thé arrears. 

Then it is said the decree is’ erroneous, 
because they måde the partzeff€fsonally re- 
sponsible, instead of ing hinf responsible 
only to the amoynt of assets. But, in the 
first place, it is not contended here that the 
value of the inheritance is nof equal to the 
payment of all #iee arrears ; but it is said 
that, if those are paid, the zemindar will 
get very little, But therg was no suth ob- 
jection raised in the Court below.e When. 
the Zillah Court pronounced its judgment, 
and the. present appellant appealed frat, 
he*never made the objection that the origi- 
nal? decree made him personally responsible, 
but he discussed it solely. upon the general 
principle upon which he has discussed it 
here, for which he has laid no foundation 
in point of law; and it is too late now to 
call upon His Majesty in Council to reverse 
a decreé pronounced twenty-nine years ago, 
upon the grdund that it made the party per- 
sonally responsible, when he himself, up to 
that time, fad never made any such objec- 
tion; and it now appears to be'a point 
raised rather by the ingenuity of the learned 
Counsel than by any suggestion of his own. 
It appears, upon the whole case, tfiat he was 
not likely to have any property that was -not 
actually derived ftom his father. -Their 
Lordships think there is no ground foredis- 
turbing the judgment, and’ therefore that 
the decree should be ‘affirmed with costs. 
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The 6th February 1835. 
Hindoo Law of Adoption—Adopted 
son succeeds lineally and collater- 
ally. 
On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


Sumbhoochunder Chowdfy, son of Sham- 
chunder Chowdry, and Rooderclfunder 
Chowdry, œ 


r versus 
Naraini Debia and Ramkishore. 
According to Hindoo Law, an adopted son succeeds, 
not only lineally, but also collaterally, to the inheritance 
of his adoptive father’s relations. 

Mr, Baron Parke.—Tuis* case comes 
before their Lordships upon an appeal by 
two persons of the names of Sumbhoochunder 
Chowdry and Rooderchunder Chowdry, 
against the decree of the Sudter Dewanny 
Adawlut, which was passed in favor of the 
respondent, Naraini Debia, and her adopted 
son, Ramkishore, in a suit in which the 
plaintiffs below sought to recover a fourth 
part of the revenues of the zemindary of 
the pergunnahs Mymensing and Zuffershye. 

The decree of the Sudder®Dewanny Adaw- 
lut, against which this appeal is preferred, 
affirmed theadagree of the Previncial Court, 
which affirmed thexļecree of The Zillah Court 
of Mymensing, and thé*question is, whether 
this decree of the Sudder Déwanny Adaw- 
lut is wrong ? 

Their Lordships are, iq this case, placed 
under the necessity of deciding a question 
of Hipdoo law, which, as far as we learn 
from thg proceedings in the -case, has not 
been expressly decided by the Court below, 
begause the Zillah Court decided the case 
upon 2 ground which their Lordships think 
cannot be sustained. e 

The way in which the question arose 
appears to have been shortly this. Upon 
the death of Kishenkishore, which took 
place in the year 1773, his first wife, Rut- 
tun Mala, adopted, or is said to have adopt- 
ed (but whether she did, or not, is ¢mmate- 
rial to the present question), a person of the 
name of Nundkishore, and he rétaained in 
possession of the property in quegtion three 
or four years after the death of the widow. 
He died in the year 1786-7. Upon his 
death in that year, Joogulkishore, who was 
the father ef Hirkishore, commenced a suit 
against Naraini Debia, who was then in 
possession, in right*of her adopted or sup- 
posed adopted son. 

This took place in the year 1788, and 
during the progress of that suit the present 
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appellants were allowed to intervene as 
parties. That suit was brought to a termi- 
nation, and ethe decree of the Court in 
1795 was th&t one moiety of the property 
in question belonged to Ramkishore, one of. 
the present respondents, and that the ap- 
pellants were entitled to the other moiety. 
Against this decree there was an appeal to 


.| the Provincial Court by Naraini, the pre- 


sent respondent, and upon fiat appeal “a 
decree was pronounced, by which the de- 
cree of the Zillah Court was reversed, upon 
the,ground that the interventgon of the ap- 
pellants was illegal. The whole cause was 
put an end to, and liberty was then given 
to all parties to commence fresh suits. 

In consequence of that, it appears that 
fresh suits were in@ituted. The first suit 
instituted was by Hirkishore, who was the 
son of the adopted son of the brother of 
the father of Ramkisbore ; and the other suit 
was insfituted by these Gppellants, who 
were the sons of the brother of the half 
blood. After the whole of these suits had 
proceeded a certain way, an order was made 
to stay the proceedings in the second suit 
till the termination of Hirkishore’s suit, and 
that is one of the present causes of com- 
plaint. Accordingly, the suit of Hirkishore 
proceeded, and finally the Court decided 
that the claim of Hirkishore was well found- 
ed, nnd rejected the claim of the appellants. 
After that there was an appeal to the Pro- 
vincial Court of Dacca, and that Court re- 
versed the decision of the Zillah Court so 
far as it recognized the right of Hirkishore, 
and affirmed so much of it as related to the 
rejection of the appellants’ suit. X 

From this decree there was an appeal 
to the Sudder Dewanny Adawlut, and th 
Sudder Dewanny Adawlut decided the cas 
upon the ground that it appeared to be clear, 
upon the evidence, that Naraini Debia, the 
widow, had adopted Ramkishore, and that 
therefore the claimant had no title to the 
estate. It proceeded upon the ground that 
Naraini had adopted Ramkishorg. ° 

Now, the complaint made, by the appel- 
lants is that they have never,been heard 
upon some questions of fact, and have never 
been heard also upon some questions of law, 
So far as their objections rest upon their not 
having been heard upon any questions of 
law, it appears td their Lordships that there 
is no groand for the complaint, because the 


‘law is eematter upon which evidence is not 


to be received. But thé Court is to deter- 
mine all questions of law, and when ques- 
tions are submitted to the Pundjts, the ob- 


z 


1866. ] Privy 


THE WEEKLY REPORTER. 


Council. 101 





ject is not to examine them as witnesses, 
but to consult them upon matters of which 
they are supposed to be fully cognizant ; 
therefore there is no ground for the com- 
plaint of the appellarits that they were pre- 
cluded from giving evidence upon the points 
of law in the suit in which Hirkishore was 
a claimant, 

But itis said that they may have been 
prejudiced by*not having had an opportu- 
nity of litigating the questions of fact; and 
upon that point their Lordships are of opi- 
nion the proceedings of the Court were inre- 
gular, They hel no right to decide upon a 
question of fact, in which the appellants 
were interested, behind their backs, and in 
acause in which the appeilants were not 
parties. : 6 

The Provincial Court and the Court of 
Sudder Dewanny Adawlut appear to have 
decided a very important question of fact, in 
which the appelynts are interested,,in their 
absence, for they have decided upon the 
evidence adduced, which was not in this 
suit, that Naraini had adopted by the direc- 
tiong of her deceased husband Ramkishore, 
and upon that ground they had decided that 
Ramkishore was entitled to the inheritance. 
That matter the appellants ought to hare 


the plaintiff, “Is Joogulkishore Roy the 
adopted son of Kishengopal, or not?” and 
the answer is, “Heis the adopted son of 
Kishengopal Roy.” That was iu answer to 
a question put by the Court. That fact 
is therefore distinctly admitted by the 
appellant, and the question is, Whether, that 
fact bging admitted, the appellants can 
have any right to succeed to the property 
in dispute ? aa 

It may be admitted that, in the answers 
given by the Pundits, there is not an 
agreement upon the question of law, Whe- 
ther the son by adoption can succeed 
collaterally to the relations of his father? 
There is a dtfference of opinion, but the 
weight of the opinions is that he may so 
succeed. 

Then there are opinions cited by the ap- 
pellants themsdlves to the same effect, aud 
the learned Counsel has cited the Daya 
Bhaga ; and there is another authority to the 
same effect in Colebrooke’s Principles of 
Hindoo Law, page 177, and again in Suther- 
land’s Synopsis, page 219, where it is ex- 
pressly laid down that an adopted son not 
only succeeds hig "adopted father, but also 
succeeds collaterally ; and there are other 
authorities to the same effect. sho Mitak- 


had an opportunity of contesting, and they*/shara is cited to the samgwifect, o 
Now, these are verf*Stroug authorities in 


have heen precluded from doing it by the 
decision of both the Courts below ; and if 
it had turned out that the appellants were 
‘entitled to the succession, it would „have 
been a just ground for reversing that decision. 

But although they have alleged, in both 
the petitions of appeal, that Naraini was 
not authorized to make the adoption, and 
that the adoption did not take place accord- 
ing to the Hindoo lay, yet nevertheless, if 
we see that the judgment js rightly founded 
upon the Hindoo law, upon a question total- 
ly independent of that, and th&t these ap- 
pellants have no right to succeed to the pro- 
perty, although the Court have put the judg- 
ment upon a wrong ground, we should say 
thé the appeblants are not entitled to suc- 
ceed ; and if they are not entitled to succeed 
according toethe Hindoo Jaw, their Lord- 
ships mfist give judgment against them. 

It is an admitted fact in the case, and is 
not disputed by the appellants themselves, 
that Joogulkishore was himself an adopted 
sou. That is the ¿first fact admitted in 
the first page of the Appendix. Whey say 
that Joogulkishore was the adopte son of 
Kishetgopal Roy ; afd in the course of the 
suit it appears that the Court asked this 
question of the pleaders on the part of 


favor of the proposition, that an adopted 
son is to succeed lineully and collaterally ; 
and the reason pfinfed out, according to 
the Hindoo law, is that he becomes for all 
purposes the son of the father. $ 
` Now, coupling those authôrities wjth the 
opinions given by the Pundits in the course’ 
of the cause tending in the same directio 
it @ppears to their Lordships, unless some 
autleorities are cited to the contrary, and 
the learned Advocates for the appellants 
have neither of them cited a single authority 
froin the Hindoo law of a contrary tendency, 
the whole of their argument is founded upon. 
this, that, by the course of the proceedings, 
they havé been prevented raising the question 
of Hingoo law. But no proposition is 
more clear “than that this Court is bound 
to take nogice of what the law is in that 
country. Weare bound to take notice of 
it, an] decide it ag well as we can. We 
bave not the advantage of the decfee of the 
Court upon the Hindoo Jaw, and we are not 
so sure we are right, because this decree hag 
gone upon a differen’ poift ; but it is, upon 
a point that, to some extent, affirms the 
notion that their Lordships are about to 
adopt, for the decree adopts the notion, 
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that a brother may succeed to his brother 
collaterally. There may be a distinction 
between a succession in the direct line and 
a succession to collateral relations; but 
the decision is a decision in support of the 
proposition of Hindoo law, which their 
Lordships now are abgut to recognize. 
Their Lordships think, therefore, looking 
at these authorities and the weight that is. 
due to them, that an adopted®son succeeds 
not only lineally but collaterally to the in- 
heritance of his relations; and if so, these 
appellants are not in a condition to suc- 
ceed, because they have distincly admitted 
in their own pleadings, aud by the answers 
of their own pleaders given o the Court, 
that an adopted son of the whole blood 
wes in existence at the time of their suit 
being commenced. If an adopted son of 
the whole blood is in the same situation as 
the natural son of the whole blood, then 
the only remaining question is, whether 
the brother of the whole blood succeeds in 
preference to the half blood? Upon that 
point there is no dispute, for the authorities 
are uniform. 

For these reasons it appeors to their Lord- 
ships that the ground upon which the 
Courts hagan proceded is mot a correct 
ground, begause they have proceeded upon 
a fact which the aN oiants had no means 

` of litigating ; yet they are ‘right upon the 
point of law that the appellants are not 
entitled to the property, Whe decree of the 
Court of Sudder Dewanny Adawlut will 
therefore be affirmed, but without costs. 

Decree .of tło Court below affirmed, 
without*costs, 


To 


The 13th February 1835. 


Adoption by Parsees—Prior Will— 
Evidence. 


On Appeal from the Sudder Dewanny 
Adawlut of Bombay. * 
Homabaee, widow of Dosabhaee, 
e 
versus 


. «Punjeabhaee Désabhaee. 


An adoptiôn made by a Parsee immediately before 
his death would render extremely improbable the 
execution of a will by Bim a yery short time previous 
thereto, and therefore call for very clear proof to 
&taklish its existence. č 

Although in cages of adoption by Dhurm-putr (a 
‘partial adoption) it is not indispensably necessary that 
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a declaration should be made on ‘the third day after 
the decease, yet it is usual to make such a declaration 
and to take a writing from the Dhurm-putr. 

In the absenge of any such writing, and upon the 
whole evidenceathe adoption in this case was pronounced 
to be as a Paluk-putr, and not merely as a Dhurm- 
putr. 


Mr. Justice Bosanguet.—TuEIR Lord- 
ships are of opinion in this case that the 
decree of the Sudder Adawlut ought to be 
affirmed, and the circumstances of the case I 
will proceed to state. Ñ 

The person to whom the property belong- 
ed, the subject of this suit, died on the 
25th of June 1820. Upon the 21st of 
November in the same year, the respondent 
in this suit, Punjeabhaee, preferred his 
claim in the Zillah Court of Surat, in which 
he claimed to be egtitled to the property of 
the deceased, as his adopted son and heir, 
Of course, in his plaint he states the Tela- 
tionship that he bore to the deceased, and 
he states that, in right of his relationship, 
he perfotmed all the usual ofremonies accořd- 
ing to their faith and religion ; and it may 
be justly observed that, if he was the adopt- 
ed son and heir, he would, in respect of that 
character, be the person to perform the 
ceremonies, the adopted son being treated 
as the son of the person who adopts him, 
to all intents and purposes, if he is Paluk- 

eta, as if he was the natural-born son, 
unless there is a -restriction of the nature 
mentioned in this cdse, and he was only 
Dhurm-putr. 


To this plaint the defendant (the now ap- 
pellant) put in an answer apon the 20th of 
January 1821, In that answer she setse up - 
a will. The proceedings go on to a rejoin- 
der, and at that period of the cause, the 
cause is referred to arbitration ; and pending 
the arbitration, in the year 1822, an appli- 
cation is made of the part of two brothers, 
‘Ferozshah anal Ardaseer, to the Zillah Court 
of Surat, requesting that this arbitration 
may be suspended. The Court, however, 
declined acceding to that proposition, and 
then an award was made. That award was 
appealed against to the Snudder Dewanny 
Adawlut, and those two persong, Ferozshah 
and Ardaseer, also took a part in thas appeal. 
The award was ultimately set aside, upon 
the ground that the original submission 
to the award was not duly and formally 
made, aud that; consequently, the award 
itself fell go the ground. The ground of the 
application to set it aside was, that there 
had been partiality om the part of: the 
arbitrators, who appear to have thought that 
the present respondent was the adopted son, 
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and that the will was invalid. However, 
the Court of Sudder Dewanny Adawlut, 
though they speak of the conguct of the 
arbitrators’ themselves, dô not pfofess to pro- 
ceed upon that ground, but set it aside 
upon the ground that the original submission 
was invalid. 

Then the suit proceeded by the present 
respondent in the Zillah Court of Surat, and 
several witnesses were examined for the 
purpose of establishing the ‘will, and also 
to establish the adoption; and Mr. Anderson, 
the Judge of jhe Zillah Court of Surat, was 
finally of opiuijn in favor of Homabaee, 
the present appellant, that the adoption was 
not established and that the will was. 

This case is then appealed to the Sudder 
Dewanny Adawlut, and there was a division 
of opinion in that Court. The Second 
Judge i is of opinion both that the adoption 
is established and that the will is not 
established, but, expresses a strong opinion 
that it is a folbery. The Chief Judge is 
of the opinion that was entertained by 
Mr. Anderson, and directly opposed to the 
Second Judge. He was of opinion that the 

¿adoption was not established and that the 
will was. The third Judge was of opinion 
that the adoption is proved and the will is 
not satisfactorily established; and he throwe’ 
out an opinion, in point of law, in the reasons 
he gives, that the will, if established, would 
not have the effect of setting aside the adop- 
tion ; but, upon the point of fact, he gives 
an opinion that the adoption is made out, 
and that the will is not satisfactorily estab- 
lished. 

The question for consideration here is, 
Whether the opinion of those two Judges of 
the Sudder Dewanny, under those circum- 
stances, is wrong and ought to be set aside ? 

Several points have ben raised, both upon 
the law and the fact. Thee questions of 
law have been, Whether a will made by a 
Parsee to dispose of his property can be 
valid for the purpose of defeating the right 

ofehis heirs? and another question is, sup- 
posing such a,will can be made, whether 
would suchg will, or not, be revoked by the 
adoption, if the adoption was clearly proved 
subsequent to the will ? 

It does not appear to their Lordships 
necessary to decide either of these ques- 
tions of law, for whatever opinion they 

may entertain upon either of ¢hese sub- 
jects upon these papers, it might be in- 
convenient to exptess a decided opinion 
upon points of law which are at all doubtful, 
where the question itself may be , decided 
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upon the matters of fact that appear upon 
these papers. It appears, I must say, that 
the general effect of a will in disposing of 
the property of a Parsee, as well as of other 
per sons: who die leaving a clear will dispos- 
ing of property independent of adoption, 
seems to have beeg assumed in the case, and 
it can gearcely besaid to be denied by either 
of the parties. 

The substantial questions are of fact. 
First, whether the adoption has been proved ? 
and secondly, whether the will has been 
established ? 

Ifthe adoption before the death of the 
testator is clearly made out and established 
at the time that the adoption in this case 
was alleged to have taken place, namely, 
‘almost immediately before the death of the 
testator, it would render the execution of a 
will by him a ‘very short time previous to 
that, extremely improbable. Without enter- 
ing into the question of law, whethor such 
an adoption made regularly and with cere- 
monies would have the effect of revoking a 
will, which it is not necessary to decide, 
this may be stated, that it would render the 
existence: of sùdh a will improbable, and- 
therefore call for very clear proof to estab- 
lish its existence. Itis iu thatesvay, there- 
fore, that the “adoptioņøwill have its effect 
upon the evidence refecting the will. 

With respect to the adoption, it will be 
observed that the case stood in a very differ- 
ent situation in tge Sudder Court to what it 
did in the Zillah Court in Surat. 

Several witnesses were called in the, Zillah 
Court, and among others® that important 
witness of the name of Dunsha Eduljee, a 
Parsee, a neighbour, who was called in when 
the adoption took place, the day bef is 
death. His testimony is clear and distinct 
upon‘ that subject. Several witnesses are 
also called in by the Sudder Dewanny Court, 
who state that the facts took place as that 
witness states ; and that would be undoubt- 
"edly and clearly a valid and legal adoption, 
to all intents and purposes. 

In examining the testimony given by the 
witnesses in the Court of Sudder Dewanny 
Adawlut, % appears that the persons spoken 
of as having been present at that alleged 
adoption were Punjeabhaee himself, ‘the 
adopted son, DoSabhaee: the adopter, the 
father of the adopted son, the mother of the 
adopted son’s wife Moteebaee, and Eduljee 
Duusha, who had heen @xamined in the Zil- 
lah Court, and another person of the name 
of Peshtunjee Khaaosjee, who. was “also 
present, but not being a resident at Surat 
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eg a 
may account for bis not having been exa- 
mined inthe original suit. At all events, 
he was not examined in the original suit ; 
and it is remarked by the Judge that neither 
party thought it necessary to call him. and 
he was not called by the Judge of the Zillah 
Court ; but the sitting Judge of the Sudder 
Dewanny thought it necessary to call him, 

as a person spoken of originally as Sone of 
the persons present, and upoħ being exa- 
mined he gives a most distinct account of 
what passed. He states. that the adoption 
took place just in the manner proved by 
Eduljee Dunsha. Therefore the Court, who 
decided in favour of that View of the sub- 
ject, had that additional important evidence 
before them that the other Court had not. 

In addition to this testimony there is the 
testimony of Darashah, the father of the 
respondent, who may be supposed to have 
a bias in favor of his son, and Moteebaee, 
who had a bias in favor of her daughter, 
who married him. But there are, besides 
those two, other witnesses who are of im- 
portance, and speak to the admissions of the 
appellant herself upon this very subject ; 
and one of these is the sister of the deceased, 
whose name is Koonwurbhee. She says, 
“When Rosabhaee was degd, Punjeabhaee 
“and Homabaee e to thè room which is 
“occupied by the men when they are 
“ impure, and the former said, ‘That is the 
* “alleged, adopted son; I will perform 
«“ ¢ Dosabhaees’s funerale ceremonies.’ She 
«“ replied, * You are hi$ heir, his son-in-law, 
“cand the property belongs to you. I 
“<have now s@me‘of his money in my 
«ee possession ; Iwill pay thé funeral ex- 
é t penses, and you must borrow some more 
mel bring it to me, and I will give you 
“ fan account of the money.’ ” 

Now, this is the testimony with respect 
to the adoption before the death. There are, 
then, circumstances that took place, respect- 
ing which there is no doubt and no contra- 
diction, namely, that three days after the 
death of the deceased there was 4 meeting 
of the caste, and at that meeting there were 
present, among other persons; the two 
brothers, Ferozshah and Ardaseer, the cou- 
sins of the alleged adopted son. They, as 
being the descendants of,one of the three 
brothers, ef whom the deceased was one, were 
present at this meeting ; and the priest being 
there, the tunderooste was read, and it was 
read, as it is admitéed by all, in the name of 
. the person who claims to be the adopted son. 

Now, there is some contradiction between 
the witnesses as to anything being said about 
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its being Paluk or not. Some of the wit- 


.nesses say he was expressly declared to be 


Paluk, or adopted son generally : others say, 
nothing waa said ;ut all agree in this, that 
no remark was made, and no mention was 
made of its being Dhurm-putr. Homabaee 
herself was manifestly present, as appears 
by the testimony of one of the witnesses 
referred to, and she made no objection to 
the tunderooste being read inegeneral terms. 
It is said by one of the witnesses, no dis- 
tiction is made as to the mode of reading, 
whether it is Dhurm-putr or Paluk ; but 
inasmuch as adoption generpi fiy would imply 
that the adopted son is heir of all, and the 
adoption by Dhnrm-putr is an exception, one 
should expect, if there was any exception 
made, it wofld be gotified. 

Now, it does appear that, although it may 
not be indispensably necessary, as a m&tter 
of law in Dhurm-putr, that a declaration 
should be made on the third day after the 
decease, yet it does appeaWit is usual so to 
do; and not only is it usual to make such 
a declaration, but that it is usual, in case of 
Dhnrm-putr, to take a writing. Now, no 
writing is produced, or pretended to have 
been given, as an acknowledgment by Pun- 
jeabhaeee that he was merely adopted as 
Dhurm-putr. We have had instances stated 
where a writing was taken in this family, 
and another instance where, it ‘having been 
given, it was notified at the Parsee church ; 
and therefore it is of importance to notice 
that what was usual was not observed. 

Under all these circumstances, their Lord- 
ships are of opinion that this is very strong 
evidence to satisfy-their minds that the 
Court of Sudder Dewanny has done fight 
in coming ‘to a conclusion that there was, 
in point of fact, a general adoption of Pun- , 
jenbhaee, the respoùdent. à 

Then theenext question is, was there, or 
was there not, a will? Now, we have to 
consider on this occasion the evideuce given, 
and also the conduct of the parties who - 
claim under it. 

The answer was not put ip until the 20th 
of January [821, the plaint having been 
filed on the21st November. It appeq's there 
had been some rumour of an intention to 
sot up a will, and application was made by 
Punjeabhaee, the, original plaintiff, calling 
upon Homabaee’ “to produce this will and 
file it ; amd an order ‘was made upon the 
very same day, by which she was directed 
to file it immediately, and further wifh an 
intimation ,that; unless it was filed im- 
mediately, it would not be received. This 
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was nine days before the answer was put 
in, and the will is not produced till then ; 
and then the will is produced at the same 
‘time as the answer, and the feason given 
for the delay in putting in the will (which 
had never been made public, except as it 
may have been shewn to private individuals, 
it was never made public till the 20th of 
January 1821), and the reason given was that 
she was ina state that prevented her from 
complying with the order of the Court. 
If that excuse be true, it could not prevent 
her the whole time ; and there is the evidence 
of persons acqNginted with her, femaleS of 
the family, who state positively that slie 
was*not in that state at that time, and had 
not been for some time before. There is 
further the evidence of gne of*the women, 
who says that, when the messenger came 
and® called upon her to produce the will, 
she got up and went into a corner. This is 
the conduct of this person with respect to 
this will ; and When the tunderoost6 is read 
declaring him to be the adopted son, she 
makes no mention of any disposition in her 
favor; she makes no objection to the 
ceremony ; and when there is an order for 
the will being produced, she delays pro- 
ducing it for several days, and at last gives 
a reason for it not consistent with truth. 
Then we come to examine the will itself 
That will purports to have been made on 
the 2nd of June 1820; that is, twenty-three 
days before the death of the testator. It 
purports to be attested by two witnesses, 
and itis upon a stamp of fifty rupees, the 
proper stamp for such a will ; and, in order 
to establish the probability of this will hav- 
ing been duly executed at the time, a wit- 
ness has been called, the Stamp Darogah, 
to prove that a statip corresponding with 
the stamp upón the wil® was purchased at 
that time. His evidence upongthat subject 
is, that he finds by a book, or rather by some 
loose sheets, not by the book itself, thata 
stamp was purchased, as anpears by an 
engry in the, book, or rather upon certain 
loose sheets, where it ig written down, 
“ A stamp paper, No. 98, puréhased on the 
“Ist Iune 1820, by Rustomjee for Dosa- 
““bhaee Bermunkbaee.” In the book it is 
written down asthe third class of stamp 
paper. Now, upon this it is to be observed, 
we have neither the evidence of the person 
who bought it, nor éf the person ee sold it. 
There ig reason to suppose that Rustomjee, 
the person who bought it, is dead (at least 
a person of his name appears to be dead), 
and I will assume for the argument he is 
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dead; hut there is no account from the person 
who sold it; and it is rather a remarkable 
thing that this document is inaccurate in 
this respect, that though it appears that 
thè stamp upon the will is of the fourth 
class, that that which is written down 
in the book is, that it is ‘the third class. 
However, the witness says, “A stamped 
“ paptr, No. 98 of the year 1816, has this 
“ day been skewn to me.” The stamp en- 
tered in the book was No, 98, and was of a 
corresponding amount ; and though there 
is this mistake, it does afford reason to 
believe that this was the stamp used on 
that occasion. ‘But whether purchased by 
Dosabhuee’s ọrder is uot established by this 
paper. However, this is’ a circumstance, 
when examining the probabilities, that we 
ought not to pass over, a circumstance 
not of any great weight, that there was 
a stamp purchased at the time of the 
amount required for this will, by a person 
professing to come from Dosabhaee, and sold 
by this person, of whom we have had no 
account. Aud then it says it agrees with’ 
the Government account. What is thena- 
ture of that Govgroment account, or whether 
it mentions that this No. 98 was sold to this 
person, we havg no very clear and satisfac- 
tory evidence. e But then, in order to es- 
tablish this will, prpse@Sing to°be attested 
by the witnesses who have subscribed it, the 
witnesses themselves are examined. There 
is, first, the testimony of Abdool Kajee Ma- 
hommed Churagif a° Mussulman ; and in his 
first deposition, in giving an account of his 
attestation of this ‘instrument, he ddes not 
fix the time, but speaks very loosély of its 
being a certain length of time before, in very 
general terms. He says, “ AbowteMur 
“ years, or four years and a half ago, Dosa- 
s raes ‘made me sign a will, and the will 
“ which I have this day seen has both my seal 
“ and signature toit. The circumstances of 
“ the case are as follows. Ihave known 
“ Dosabhaee for a long time, and we were 
“in thp habit of going to each other’s 
“houses. One day Dosabhaee said to me 
“ thatehe felt unwell, and ‘on that account he 
“intended to make his will, I told him 
“that it®was proper that he should do so. 
“ About 15 days after this, Dosabhnee came 
‘‘with the willein his band to, my house, 
“ and told me to sign it.” Accordiag to 
this man’s testimony, Dosnbhaee tame to his 
house with it, and thjs original deposition 
states that Do-abhaee was alive at that time, 
“ How many days after you signed the wil; 
“ did Dosabhaee dig?” He says, “ One or 
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consider himself competent to make it him- 


will being dated the 2nd of June, and the | self, and theré isno person who says it was 


testator having died on the 23rd of June, he is 
very much out in his statement there, 
- Then, after the testimony of certain witnesses 
examined on- both sides, he is examiued 
again, and he says twenty-three days, or 
a little more than a month before the death 
of the testator it was when be sigifed the 
will. ` 

The next witness is a man “of the name 
of Tekundass Doongursee, and he says, 
“« About four years ago I went to Dosabhaee, 
“being a friend of his, for I was in the 
“habit of doing so every year. Dosabhaee 
“shewed me the will, and saide that he was 
“in bad health, and on that account he 
“made his will and had got one witness 
“to it, aud requested me to sign it also. I 
« did so in Dosabhaee’s offices’ Those two 
witnesses speak to their having signed the 
will. Those are the only two that have 
signed. Then Punjenbhaece Ruttumjee says, 
“ About four years ago Dosabhaee made his 
“will in favour of Homabaee.” That was 
in 1824, that is the date of his deposition. 
This man isa Parsee. Heesays, ‘ The will 
“was brought to him, but hå refused to sign 
ttit, There were, however, then two wit- 
“nesses. The testator told® me to read it 
“and sign it.” Afté@abis he speaks to hav- 
ing seen it, and having seén the two wit- 
nesses’ names to it, and that the testator 
told him that two other  paysous had refused 
to sign it. 

Then there is Mooftee Gholam Ali, the 
persou whom hé appears to have consulted 
upon the subject of his will. He advised 
him to have it written in the Guzerattee 
langufee and he would translate it iwto 
Persian, and the will was afterwards 
brought to him in the Guzerattee laugunge, 
and he was asked to puthis seal to it. This 
he declined to do, because it was in his own 
Janguage, and he did not think fit to sign it 
in the Guzernttee language. He does note 
say whether there was any witness to it. 
So that there is only one witness who speaks 
to there being any witness to it, sexdept the 
witnesses themselves who attestgit. ‘Then 
we haveno account of the man who was 
employed to write the will, and we have no 
other account, except whitI am about to 
state, of the handwriting of the testator 
himself. You have no account of the per- 
son consulted and who drew it up. It ap- 
pears that the testator thought it necessary 
to cme ard consult Mooftee Gholam Ali 
about the will, and therefore he did not 


au autograph i in his own handwriting. 

Then Arduseer stys that the signature ap- 
pears to be in the handwriting of the tes- 
tator. That is all that he says, and nothing 
further is asked upon that subject. With 
respect to the will itself, he says Homabaee 
told him, four or five days after Dosabhaee’s 
death, that there was a wille He did not 
see itthen: it was within two months after 
the death of the testator he saw the will, 
with two witnesses to it. 

ow, whatever maybe the value of this 
witness’s character or credit, his testimony 
amounts, after all, to nothing more than this : 
that, a short time after the death of the tes- 
tator, Homabaee tajd him there was such a 
will, which neither he nor she made any’ 
mention of at the time the tunderooste was 
read, and at the interval of a month or six 
weeks she shewed him the will with two 
witnesses to it. When i$ was made, or 
whether it was in existence at the time 
when the tunderooste was read, or whether 
she mentioned it to him, we have no evi- 
dence: all we have is that he says there 
were two witnesses to it. It is to be ob- 
served that here is a stamp; and those pre- 
gautions might very possibly have been ob- 
served if the will was in contemplation, 
in order to induce the testator to make a 
will. He was very near his death, and it 
was not at all impossible that this woman 
might have had the intention of applying 
it to the purpose of a will; but we have 
no evidence that the testator ever interfered 
about this stamped paper. 

This is the evidence in favor of the ill ; 
now, what is the evidence against it ? The 
evidence agninst it is, Sndependently of the 
circumstance of it*not being notified at the 
reading of tle tunderooste and there being 
no writing corresponding with it, acknow- 
ledging by Punjeabhaee that.he was Dhurm- 
putr, independent of those circumstances, 
and its not being witnessed by any of ghe 
relations or of the caste, ,which possibly 
might arise from the circumstance of the 
testator being about to dispose of his pro- 
perty in a manner that his caste might dis- 
approve of; still we find that that which i is 
usual was not done upon this occasion, 
Then, independent of all that, we have the 
testimony of four, if nof five, witnesses, who 
positively state that they saw this will after 
the death of the testaton, and that af that 
time it hadjno witnesses to it ; that they 
were applied to by the widow or by the 


1866. } Privy THE WEEKLY 








brother tosign it, and that they refused, 
and that at that time there were no wit- 
nesses to it. ps 

Now, the persons Who state that are 
Dunjeabhaee Saporjee and Dunsha Eduljee, 
who, be it observed, is a Parsee, and what- 
ever credit is due to a person on that ac- 
count is due to him. Hurgovindas Hug- 
gerwandas, who was applied to do it and 
refused, and Exluljee Rutunjee, a Parsee also, 
those four refuse to sign. They were asked 
after the testator’s death, and they all say 
there was nogwitness to itat that time. 
Then we -have (his important fact besides, 
from the evidence of Eduljee, that Homa- 
baee was the person who applied to him, 
and that she told him that Abdoola would 
witness it. Now, if that acéount is true, 
it is indeed not wholly unimportant, as con- 
tradicting the testimony of Abdoola, who 
stated he signed it before, and if so, the 
testimony of the second witness cannot be 
true. These vinesses are opposed to one 
another in the testimony they gave; but 
the evidence seems to warrant the conclusion 
that the majority of the Sudder Dewanny 
came to, namely, that this will was not 
satisfactorily established. 

Then. there is one other witness besides 
Peshtunjee Kalabhaee, who speaks not only 
of the declaration of Homabaee that Abdoola 
would witness it, bpt he positively says 
that Abdoola said he had signed it after the 
testator’s death. ‘“‘ Abdoola said to Dadabhaee, 
«< You. and Pestunjee are now endeavouring 
“« to settle the dispute between Punjeabhaee 
“and Homabaee : the sooner you settle 
“¢it the better ; because after Dosabhaee’s 
“s death, I attested Homabaee’s will at 
“‘ her own request, and also at the desire 
“of a respectable person?” Who that 
respectable person was bhè does not mention. 
Here are three witnesses upom this part of 
the subject in contradiction of Abdoola, 
and, as I said before, if these witnesses are 
credited, it gets rid of the will. 

Ünder all these circumstances, the majo- 
rity of the Sudder Court were of opinion that 
the will wagnot proved. It îs a question 
to be judged of in a great decree by a com- 
parison of the evideuce ; but we may look 
at the circumstances of the ease, and what 
are they ? In whose fayor is the adop- 
tion? The adoption is *made in favor 
of one of his nephews who had married his‘ 
own daughter ; therefore it was nobat all un- 
natural, if a selection was made, that that 
selection should be made in ‘fayour of the 
husband of his daughter. The other party 
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who claims it upon this occasion is his 
second wife, and she is entitled to a provi- 
sion out of the estate by the Parsee law 
as well as the Hindoo law. She will not 
be left destitute by this will not being es- 
tablished. She is entitled to a provision, 
and therefore the, disposition is not au un-: 
natural one, not an improbable one, not an 
uvking one, and not one that you can think 
at all unlikel? to be made. 

There is only one other observation with 
respect to Ardaseer, whose evidence bas 
heen so much relied upon. I have already 
observed that the evidehce he gives himself 
does not amount’ to much ; but the situation 
in which he stands, if compared with the 
testimony of other witnesses, does not ap- 
pear to their Lordships to place him in a 
very favorable situation. He is a party to 
the cause, an@may‘have had a very con- 
siderable interest in supporting the suit of 
Homabaee. Whether he had or not is not 
clear ; but at the same time, the case is one 
of very considerable doubt and suspicion. 
It appears that the brother Ferozshah, 
at the time when the tunderooste was read, 
agreed to advatce a sum of money to Pun- 
jeabhaee, to enable him to pay , the 
funeral expenses, which it appears from 
the evidence that Homsbaee had desired 
him to do, saying had got some of the 
testator’s mone¥ in her house, but that he 
must borrow money and send if to her, and 
she would take gare to pay the expenses 
and give him an account of it. Accordingly 
Ferozshah does advance the money and takes 
a note from him in the ternfs of .whigh it ap- 
pears, and he signs it, as is observed by the 
learned Counsel at the Bar, in the name pf 
the person who was adopted, and weii the 
name of Dosnabhaee in addition to liis own. 
Then it appears that, after this suit had 
commenced, the signatures were torn off 
of that note, and that note is returned to 
Punjeabbace. , For what purpose that note 
lewas returned, whether in order to prevent 
it havirg any effect against his claim, or 
whether it was for any other purpose, if 
is diffichlt for us to undertake to sny. How- 
ever, it was a fact the note was returned, 
It is very material to attend to what his 
conduct was, and the manner in which he 
states his claim at the time of the arbitration. 
When he puts in his petitions he says, 
“We, as heirs, have a right to share in the 
‘inheritance. Dargshale and Dosabhaee’s 
“wife have combined together and filed a 
“suit for 25,000 rupees in the name of Pun- 
‘‘jeabhaee, the son .of Darashah, for the 
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“purpose of getting possession of Dosa- 
“ biaee’s estate, and they have set forth that 
« Punjeabhaee is the adopted son of Dosha- 
“bhaee, and the parties have, with their 
«own free will and consent, referred the 
“case to arbitration ; and we thought that 
‘‘Darashah would not get any more but his 
' “share of the estate, but we have just heard 
‘that plaintiff and the arbitrators for both 
“parties have combined together, and wish 
tto give the whole of Dosabhaee’s estate 
“ to Punjeabhaee, and intend to deprive us 
“of our share: on that account it is neces- 


’“ sary for us to file a suit+for our share, 
t which we will do to-morrow.’* Now, it is 
certainly extraordinary, if this man at this 
time was conscious there was a will that was 
executed in favour of Homabaee, giving 
her the whole of the inheritance, and he had 
seen it, that he should hold this line of con- 
duct. He opposed, however, there, and 
then he proceeds upon an appeal in the Sud- 
der Dewanny ; and it is rather material to 
turn to his testimony, upon? which some 
jodgment may be formed, whether or not he 
stands so cléar ent of all the circum- 
stances relating to the commencement of the 
shit, as to place him entirely above all sus- 
picion, and to entitle his, t&timony to coun- 
tervail the testimony. of all the ~ other 
persons of his on caste who have given 
evidence upon this ‘occasion. In page 42 
thé®e ig this passage: This evidence was 
taken the 10th of July 1824, two years 

after the time when he had filed the pe- 
tition, in which he complained that Homa- 
bade and Punjeabhaee were combining to- 
gether. The question is, “ If Punjeabhaee 

‘ Dosabhace was not the heir of the de- 

«“ ceased, how came the note of hand fer the 
“ money advanced to Ferozshah to be taken in 
“his name ?? What do I know about it ? 
‘“My brother gave the money, and can 

“answer that question.” Itis rather an 

extraordinary answer. ‘“ Did Homabaee 

“ always come to you and’ Ferozshah to ask 


A 


< you? advice regarding this suit?” “No; 


“ but -once or twice she might have come to` 
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“ talk about the decision of the suit.” Thig 
is a man complaining of Homabaee and 
Punjeabhace,yand their colluding, together. 
“ Did Ferozshah, Homabaee, and yourself, 
“ appoint any respectable person to divide 
‘í No one was ever 
“ called by me ; but, either.by the wish of 


“ plaintiff or some one else, “some one was . 


“sent for.” That relates to something else. 
“ What was written down for Homabaee’s 
“ maintenance in the roug copies which 
“were written regarding the decision of 
“the suit?” ‘After the 
“ agreeably ‘to the custom of our family, 
“it was fixed that Dosabhace’s property 
“should be divided 
“ one shaye was to be givey to Homabaee, 
“ the second to Darashah, and the third to 
“my brother and myself. Punjeabhaee 
“ was to get one, house and garden situ- 


investigation 


into three sbares : 


ated on the banks of the river, which 


« fell to Dosakhaee’s share, abcve what he 
“swas entitled to. Moteebhaee was to be 
“given whatever was mentioned in the 
“ decree of ‘the Court. * Four or five months» 
“ allowances were due, which have been 
w deducted ‘from the property, which ar- 
“rangement Darashah agreed to ; but Ho- 
“ mabaee, owing to the will, would not 
“agree to it.” Now, it appears, I think, 
from these passages, thatethis person Ardaseer 
was so mixed up ia the suit that we cannot 
say he was @ person who can be supposed 
to’ have no feeling upon the subject, and at 
least he is not entitled to be placed in that 
high position that entitles him, to give esi- 
dence to put down the testimony of all the 
other witnesses. oh u 

From all these circumstances, their Lord- 
ships are opinion that the adoption in this 
case has been préved, and that the will has 
hot been espablished : thé consequence is that 
the decreé of the Sudder Dewanny Adawlut 


must be confirmed without costs. 
° ' 
Judgment below afirmed without costs, . 


s e 
. 
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The 7th April 1885. . 
Hindoo Law of Adoption- Evidence. 





On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


Sutroogun Sutputty 
` VETSUS 
Sabitra Dye. 


According to Fijndoo Law, neither registration ef the 
act‘bf adoption, noih any written evicence of that act 
having been completéd, is essential to its validity. 

In no case should the rights of wives and daughters 
be transferred to strangers or to more remote relations 
unless the fact of adoption by which this transfer is 
effected be proved by evidence free frm all suspicion 
of fraud, and so consistent and Srobable as to give no 
occagion for doubt of its truth. 

Although the Hindoo Law does not require that adop- 
tions should be acknowledged io writing, it is usual, 
when persons in the situation of life of a zemindar adopt 
sons, to acknowledge such adoption in writing, to give 
notice to the rulin® power, and to invite the neigh- 
bouring zemindar§ and others tò be present at such an 
adoption. 


Lord Wynford.—-In this case it is not ne- 
cessary that I should trouble your Lordships 
at any length ; but these Indian names not 
being very familiar to me, and as it is very 
probable, from that circumstance, that I shoukd 
confound different persons, I have thought it 
right to put the few observations I feel it 
my duty to make, into writing. 

My Lords : The Law of Adoption owes its 
origin to the timorous superstition of the 
inhabitants of India. These people, vainly 
imuginiog that, by leaving male children in 
this, world, they secure themselves against 
the torments of the next, seem to have been 
so anxious to obtain natural or adopted sons, 
that they have established but imperfect secu- 
rities against fabricated ddoptions. 

The law of three children wonferred ad- 
vantages on Roman citizens, which induced 
them to adopt sons,-and when they had got 
the honors or offices which they desired, 
tlfey often turned the adopted children loose 
on the worldsagain. Tacitys (Annalium, 
lib. 15, œ 19) says: ‘*Percrebuerat ed 
tempestate pravissimus mos, quum propin- 
quis comitiis aut sorte provinciarum, plerique 
orbi fictis adoptionibus adsciserent filios.” _ 

The Romans and other aations which, in- 
corporated the civjl with’ their municipal 
laws, have wisely provided agpinst- such 
frauds., By the Civil Law, the sanction of 
the Magistrates wag essential to the validity 
of the adoption of an infant; these Magis- 
trates regarding the -circumstances of the 
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person proposing to adopt, and those of the, 
child that he was desirous of adoptinge 
being authorized to decide whether the 
adoption would be to the advantage of the 
latter. (Digest, book Ist, title 7, © 2, e 17.) 

By the Code de Napoleon, adoptions must 
be registered in, the Court of first in- 
stance, and in the Imperial Court; and in 
the latter an opportunity is afforded to the 
relations of fhe person proposing to adopt a 
child, of shewing. that the adoption proposed 
ought not to be allowed, this Court having 
authority either to confirm or to annul any 
adoption. 

In our own ‘country, although wills are 
revokable, we do not allow the favored title 
of heir to be set aside but by a will in 
writing, attested in the presence of three 
witnesses ; but according to the Hindoo Law, 
neither registeation of the act of adoption, 
nor any written evidence of that act, having 
been completed, is essential to its validity. 
It is to be lamented that an irrevocable act, 
which defeats the just expectations of the 
relations of deceased persons, may, at any 
distance of time after it is supposed to have 
been done, be proved by verbal testimony. 
It would contribute much to the security 
of property aad the happiness of Hindoo 
families, if, in Ê couvtry,where the religious 
obligation of an “at is unfortunately so 
little felt, and “documents so readily fabri- 
cated, adoptions and all other important 
acts were requirgd to be performed in the 
presence of some Magistrate, and to be re- 
But although neither 
written acknowledgments,*nor the perform- 
ance of any religions cerenionies, are es- 
sential to the validity of adoption, such 
aeknowledgments are usually givet, Such 
cegemouies observed, aud notices given of 
the time when adoptions are to take place, 
in-all families of distinction, such as those of 
zemindars or opulent Brahmins. Wherever 
thuse have been admitted, it behoves this 
Court to regard with extreme suspicion the 
proof offered in support of an adoption. I 
would say that, in no case, the rights of 
wives And*daughters should be transferred 
to stranggrs or to more remote relations, 
unless the fact of adoption, by which this 
transfer is effected, be proved by evidence 
free from all suspicion of fraud, and so con- 
sistent and probable as to give eno occasion 
for doubt of its truth. 

At the beginning of this case a striking 
improbability occurs, and which the ap- 
pellant has endeavoured to-account for by 
a circumstance that is attempted to be 
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proved by insufficient and contradictory 
evidence. Dhunjee Sutputty was, according 
to one account, twenty-two, and according to 
another, thirty-six years old, when he adopted 
Sutroogun; his wife was eighteen. She 
had given promise of having children, for 
she had borne a daughtereand another child 
that had died. Superstition was note likely 
to frighten a person so cirengstanced into 
the doing an act by which his daughter 
would be disinherited, and the inheritance 
of any son or sons that he might have be 
divided with a stranger, i 

The Roman and French laws are wise in 
this respect: they do not permit persons 
under fifty years of age to adopt. (Hie- 
neccius, L. 1, tit. 11, sec. 177.—Code Na- 
poleon lib. 1, tit. 8, sec. 1.) 

To get over the improbability of so young 
a man adopting a son, we ar told a story 
of his having his nativity cast by a Brahmin 
from the north, who assured him that no 
male child of his would live. One should 
have expected that that Brahmin should 
have been produced as a witness, or some 
reason given by evidence for not having him 
before the Court. Two péreons have been 
called as witnesses, who stated that they 
attended Dhunjee Sutputt% upon this oc- 
casion, when he w o this Brahmin. One 
of them’ knew the rahmin’s name and 
where he resided : he could have assisted in 
enquiring after him, and bringing him, or 
accounting for his absence. He lived but 
four days’ journey from Dhunjee Sutputty. 
Thosewitnesses qpntradict each other. Deby 
Bhady, she family priest, says that the nati- 
vity was cast about the seventh or eighth 
heu of the day, in the presence of Lukhun 
Bhady, Subram Sarbtroom, Narain Sidbant, 
and himself. Juggernath Chuckerbutty satth, 
that the calculation was made about three 
hours after sunrise, iu the presence of him- 
self and Luckiputty. They differ as to the 


time of casting the nativity, and as to every, 


one person supposed to be present at the 
time it was done. 

The passage in the defendant's Answer, 
in page 4, is not explained to my satisfaction. 
He says, “ When first my father *made over 
his property to me.’’ He would not, in a 
pleading, have used thosg words with re- 
ference to'an act of adoption. Again, “ All 
“ the papets relative to the talooks which 
“ during my father’s life were in the hands 
“of Luckichurn Sutputtty.” These words 
cannpt mean papers relative to the adoption, 
for the main defect of Ais case is that there 
are no such papers, ° 


The evidence as to the signing of the 
petition of the respondent is contradictory. 
Two witnesfes swegr that she did not sign 
it; three, that she did: but:it does not 
appear that any of these witnesses saw more 
of her than her hands. But, consider the 
improbability of bor voluntarily signing a 
petition destructive of her own rights, nnd 
will not the balance of evidence incline 
against the genuineness of this paper? One 
of the learned Counsel admits that, if that 
be a false and fabricated instrument, little 
credit can be given to any,@art of the ap- 
pellant’s case, I think in, if any import- 
ant paper produced by the appellant asa 
genuine paper be shewn to be false, the Court 
cannot haveenny safe ground for deciding in 
favor of one who "knowingly has produced 
such a fabricated paper as a genuine instru- 
ment. 

Sutroogun produced to the Court a letter 
purporting to have been waitten by a zemin- 
dar, as an answer to an invitation seut to 
that zemindar to attend the religious ‘cere- 
monies thought proper to be observed for 
the sanctioning that adoption, and which 
letter appears to have been written before ; 
these supposed ceremonies were performed, 
although he had himself fabricated that letter, 
And obtained the zemindar’s signature to 
it many years after the time when it pur- 
ports to have been ‘written. Is not this 
forgery equally as destructive of the ap- 
pellant’s case as that of the respondent’s 
petition ? ; 

But it cannot be doubted that the re- 
spondent was keptin a state of duresse for 
the purpose of preventing her from assetting 
her rights. The darogah’s answer to the 
Magistrate’s order is eWasive. He wishes to 
satisfy the Magisteate that he had not been 
confined. He first reports the answer given 
to him by Luckichurn, which answer is to 
a question, “How can peons be placed on 
“ the inside of the house by the women’s 
“ apariment ?” He makes Subitra say ghe 
had not been watched by pebns; but she 
adds, “ the dey after my brother brought a 
man from the Magistrate’s, thre were two 
“peons near my door.” The appellant, 
therefore, appears to me to have attempted to 
prevent the respondent from bringing her 
case before the Curt by duresse, aud te sup- 
port his own by false vitnesses and fabri- 
cated instfuments: 

I will not fatigue the Court by calling 
their ‘attention to the numerous contradic- 
tions that ate to be found in the evidence. 
tI will only add that, although “the Hindou 
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Law does not require that adoptions should 
be acknowledged in writing, it is usual, 
when pergons in the situatioft of life of 
Dhunjee Sutputty adopt sons, to acknow- 
ledge such adoptions in writing, to give 
notice to the ruling power, and to invite the 
neighbouring zemiudars and others to be 
present at such adoptions. It is admitted 
that there wag in this case no acknowledg- 
ment in writing, and that no zemindars 
` attended, or were invited to attend, the cere- 
mony of adoption, he zemindars, 'it is 
said, were ask&j to attend the performance 
of the religious %eremonies ; but the time 
when it is most important for the prevention 
of fraud that those persons should attend, 
is that of the adoption, for whaéis then done 
cannot be undone by’ anything done or 
om@ted afterwards. J think I have stated 
(but I am much obliged to one of the learned 
Judges for the suggestion if I have not), 
that there wag no communication of the 
adoption to th@ruling authorities, which is 
a more important circumstance than the 
noticing it to the’ zemindars or any other 
persou. 


Their Lordships are of opinion that this 


appeal should be dismissed with costs ; 
aud I hope that, if religion has not sufficient 
moral influence on the minds of Hindods 
to prevent them from supporting their 
claims by perjury antl forgery, self-interest 
will ; and when they learn that the calling 
perjured witnesses, or producing forged 
instruments, will be visited with costs, I 
hope we shall have less reason to complain 
of parties attempting to avail themselves 
of “hose wicked means of supporting or 
defending cauges. 4 
Appeal dismissed® with costs. 


ee 


- The 21st May 1885. 


Şale (bona fide though not gtrictly 


of a complete and final character). 
e 


On Appeal from the Sudder Dewanny 
Adawlut of Bombay. 


Lalla Chooueelal Nagindas 
e 
versus i 


. Sawaeohund Namedas. 


A deed of sale, though not strictly of a complete and 
final character, yet if genuine and duly attested, may 
be s\ffficient to hind the property and to give the pur- 


are unanimously *of opinion in 
that the judgment of the Sudder Adawlut 
should be reversed aud the judgment of 
the Zillah Court affirmed. 





chaser the right to demand a specific performance of the 
contract and the execution of such further assurances 
as might be deemed necessary to invest him with a 
complete title to the property. Such a deed would 
necessarjly prevail over any intermediate attachment 
of the property for debts due from the original proprietor. 


Vaughan, J—'Tus Lords of the Council 
this case 


It appears that the respondent, being a 


creditor of Selool Moleswar for 2,785 rupees, 
on the 29th March 1819 obtained an order 
from the Zillah*Court of Kaira, in the nature 
cof an attachment upon three houses situate 
in Oomrut, the subject of the present appeal ; 


that, on the 4th of May 1820, he obtained 


a further order from the same Court, autho- 
rizing the sgle of those houses for the pur- 


pose of satisfying that debt. The usual 


notice was given, requiring all persons who 
had any claims upon this property to ap- 


pear and establish them. More than a year 
elapsed after the order for the attachment 
issued, before any step was taken or claim 
made by the gppellant, who, on the 17th of 
May 1820, presented a petition to the Zillah 
Court, praying that the sale of the houses 
might be stayed, and thereupon filed his 
plaint in the same -Court, insisting upon 
his claim toethe property in questiou, a» 
having been the bond fide purchaser of 
it from Selool ,Moleswar, under a deed of 
sale executed Oy him to the appellant, 
on the 3lst March 1819; that the con- 
sideration for the purclase was å debt of 
5,801 rupees due from Selool *Moleswar 
to the appellant and 200 rupees paidin cash, 
waking together the amount of 6,0Q1 mffees, 
the then fairly estimated value of the three 
Houses ; that, being a travelling Maharajah and 
not an inhabitant of Oomrut, he was ignorant 
of the respondent’s proceedings until long 
after the attachment had issued. Upon his 
plaint being instituted in the Zilluh Court, 
the respondent denied the validity of thi» 
deed of sale, insisting that it was not 4 
genuine but a false and fabricated document. 
and that, no witnesses attested the execution 
of it. The case appears to have undergonc 
a very full and careful investigation in the 
Zillah Court, where four witnesges were exa- 
mined upon oath, who, in the judgment 
of that Court, satisfactorily established tlic 
due execution of the dged. 

From this decree of the Zillah Court the 
respondent appealed, and on the 6th danuary 
1823 the appeal was heard before the Thir 
Judge of the Sudder Adawlut, when nt 
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further evidence was adduced; but that 
Judge not being satisfied, upon the inspection 
of the instrument, that it was written at the 
time therein set forth, and because the 
appellant claimed under a deed, whereas 
he produced. only an agreement, thought 
there was sufficient. reason for submitting the 
appeal to the full Court. The case whs ac- 
cordingly submitted to a Full Court on the 
30th January 1823, when, without examin- 
ing any witnesses, the Sudder Adawlut revers- 
ed the decree of the Zillah Court with costs, 
being of opinion that the deed in question 
was not so complete a document as to war- 
rant their interference with the attachment, 
not having’ all the requisites of a sale. 

Upon a review of all the proceedings and 
of the evidence adduced in the different 
stages of the suit, from its commencement 
in the Zillah Court until the hearing of the 
present appeal, it appears that the respond- 
ent relied upon the invalidity of the instru- 
ment of sale, contending that it was nota 

` genuine buta fabricated document; that it 

_ Was not executed when it purported to bear 
date, and that it had no attesting witnesses 
at the time of its execution’; that it was 
not an absolyte and final deed of sale, being 
only a satakut or preparatory? instrument in 
the nature of articles of agreement, intended 
to be followed by the execution of a more 
formal conveyance, and therefore was in 
itself of no validity to pasa any interest in 
the property which was ‘the subject, matter 
of the appeal. 

The Lords of the Council are: unanimous: 
ly of opirfion, that there is no solid founda- 
tion for any of these objections. And 
first~wieh regard to the objection, that it 
was not a genuine instrument. In the 
Zillah Court’ four several witnesses were 
examined, all concurring in their attestation 
ofsthe fact, that the instrument ‘was 
executed by Selool Moleswar at Baroda 


at the time when it purports to bear date, je 


and under the circumstances stated im their 
respective depositions; and when the re- 
spondent was invited and challengéd to 
contradict or impeach their testimony, and 
indulged with time abundantly sufficient for 
the ‘purpose, he never produced even a 
single wituegs of any description in the Zillah 
Court to yepel the appellant’s claim. 
The opportunity of doing so was a second 
time offered to him ewhen the appeal was 
heard by the Third Judge of the Sudder 
Adawltt, and agajn when the decree of the 
Zillah Court was reversgd by the Sudder 






The Lords of the Council are therefore. 


of opinion that the facts and circumstances, 


as they regat@ the due execution of the deed: 


are conclusive in favor of the appellant. 
As to the objection to the validity of the >: 


deed (assuming it to be genuine, and attested 
in the manner‘deposed to by the four several 
witnesses in the Zillah Court) founded upon 
the fact of its not being a complete and final 
deed of sale, inasmuch as the parties: cob- 


templated the execution of a more formal ‘ 


conveyance, the Lords of the Council are 
unahimously of opinion thatgft was sufficient 
to bind the property, andto give to the 
appellant the right to demand a specific per- 


.| formance of the contract, and the execution 


of such furthér assuyances as might be deemed 
necessary to invest him with a complete 
legal title to the houses which were® the 
subject matter of this appeal. 

Under these circumstances, the Lords of 
the Council are of opinion t®at the sentence 
of the Sudder Adawlut ough to be reversed 
and the original sentence of the Zillah 
Court affirmed without costs. ‘ 

The judgment of the Sudder Adawlut 
reversed without costs. 


The 22nd May 1835. 
General Release. 


On Appeal from the Sudder Dewanny 
i. Adawlut of Bombay. . 


Malick Bapoo Meyan , 
versits : 
Hari-Walub Nagurdas. 
of 


Case dismissed, bec 
evidence consideret that the general release set up by the 
defendants could never have been contemplated by the 


parties topperate as a release of all demands, 
. 

The Vice-Chancellor. —Tmeir Lordships 
in this case Rave the concurreng judginents 
of two Courts below, who were muche better 
able to appreciate the testimony of the 
witnesses than we are. The evidence of 
Mooteebhaee, certainly, in the clearest man- 
ner shews an account to have been settled 
in the Sumvit year 1866, He had an in- 
terest in the result of the suit, and he takes 
upon ‘himself to say thit the transaetion 
in regard te the jewels took place in re- 
spect of the settlement of this -very account, 


Adawlut after a hearing befo:e the Full Court, , aud that they were given in part payment 


because the Privy Council upon the 
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of the balance; but these jewels are men- 
tioned in the bond, and the bond was passed 
in 1863, and according*to hig statement 
the ornaments were given two years after- 
wards. The balance itself was not, however, 
settled till 1866, and so far from it being 
true that the ornaments were given two 
years after the bond, that it appears upon 
looking at that document, which is dated 
1863, that it states the fact that, “ as se- 
“curity the following gold ornaments are 
“lodged with you;” after which follows a 
special aeseri piga of them; so that “the 
documentary evitience, which cannot be fal-, 
sified, is quite at variance with that portion 
of Mooteebhaee’s evidence. 
according to the way in hich he represents 
the case, that even were it true that no 
direèt authority was given to him in the first 
instance by Futteh Mahomed to settle the 
balance, yet that the balance, when settled, 
was recognized @y him. = 

The defend&nis below in the original ac- 
tion wished to pave it represented that there 
was a general release, and a document is 
produced which was executed in the Sumvit 
year 1874. Now, it is remarkable that they 
themselves, speaking of what appears upon 
the face of the bond as it is called in they 
answer to the original plaint, say, ‘ The ru- 
“ pees 50, entered ss having been paid, may 
“ have been due to him and paid: we owe 
“him nothing more. In proofof this, we 
“had a claim on Goverdhun Asharam, in 
t part of which he deducted rupees 50, and 
“for the remainder he passed a bond; and 
‘if Goverdhun’s claim was on us, why did 
“ hê pass the bond?” Now, that can refer 
only to this instrument of 1874, which is set 
out in page 21 of the Appendix, and which 
appears to be anything But what is repre- 
sented by the defendants ig, their own 
answer. With respect to the Fifty rupees it 
says, “ fifty rupees for the Futsal of Sumvit 
“1874 are credited in part of my demand.” 
Tue representation is, we had a claifm upon 
him in paymegt of which he deducted 5u 
rupees, whereas, in the instfument, it ap- 
pears that he had a large demand, in part 
payment of which he had credited 50 rupees. 
I make that observation to shew that the 
defence must not only be, false to a great 
extent, but false to the defendant’s own 
knowledge. i 

This instrument, upon the face of it, ap- 
pears to relate to some transactions as to the 
villages, and to represent the mgde in which 
the rent should be paid. Then there being 
these 50, rupees “credited in part of my 


It is evident, | 


demand,” it is said that the words, “ besides 
this there is nothing else,” which are written 
below the end of the instrument and not in 
any part of the body of the instrument where 
the transaction between the parties is con- 
tained, clearly shew a final settlement. It 
would appear most‘%xtraordinary that, where 
there fas a foundation, at least, fora claim 
of nearly 4,000 rupees, in part payment of 
which 50 rupees had been given, the creditor 
should, without anything like a consideration 
or any equivalent, voluntarily execute arelease 
of the whole. If it wasarelease, asthey con- 
tend, it must discharge not only the balance 
but the sum gue in respect of the transaction 
upon which the jewels were pledged ; and if 
so, how did it happen that the jewels were 
not in the possession of the defendants but 
in the possession of Goverdhun Asharam ? 
It appears to us that all these circumstances 
shew that that instrument never could have 
been taken-as a release generally of all 
demands ; and what one.of the witnesses 
says is scarcely credible. Umrut Lal Kandas, 
says, “ In the month of Sravana (October) 
“of the year,1874 I went to Dholka, 
“to Shree Pittraee, and Goverdhun Asha- 
“yam had taken the village Ranaysin 
“on lease, ang Bapoo Meyan has an here- 
« ditary claim of custom (gras) upon the 
* village of Ramaysin. Goverdhun said, ‘I 
« «demand 8,000 rupees; instead of that 
« “money shall L,collect the Ranaysin (duty) 
“ ¢eustom.’ SifrefPutrace replied, ‘ The 
« eustom shall not be received by you in 
« ‘lievof thatdemand.’? Shen Shree Putraee 
“ settled that, on that demand, itistead of 
“ 50 rupees he should receive 118 maunds 
‘Sof grain annually.” Now, this skatem®nt 
may be true, so far as it goes to represent 
some conversation, in which there may have 
been a representation that 8,000 rupees were 
due ; but it is utterly absurd upon the face 
of it, as representing the real state of the 
transaction, because, if there was a demand 
of 8,090 rupees, it is not in the least pro- 
bable the parties should agree that, instead 
of there being 50 ‘rupees paid, he should re- 
ceive 180 maunds of grain. Other witnesses 
have als been examined, whose evidence 
goes to shew that the origin of this instru- 
ment of 1874 was in respect tg the village 
of Ranaysin ; but there ‘is notbing to satisfy 
those who read the evidence that it could 
have been in the cqutemplation of the parties 
that it should operate , as a release of all de- 


‘mands. It seems avery unfair defence’ to 


be set up by the parties, and therefore the 
appeal must be dismissed with costs. 
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Hindoo Law of Succession—Adopted 
son of daughter having brothers 
alive—Appointed daughter—Bought 
son, . 


4 


On Appeal from the Sudder. Dewdnny 
Adawlut of Madras. 


Yachereddy Chinna Bassavapa and others, 


versus 
Yachereddy Gowdapa. 


According to Hindoo Law, a person cannot succeed 

as the adopted son of a daughter who has brothers 

. alive, and who cannot bean appointed daughter if she 

had brothers when she married. Nor can he succeed 
as claiming under a bought son. 


Mr. Baron Parke.—Tuis case, which was 


argued before us on Friday and Saturday last 
with much care and ability, is involved in 
more than an ordinary degree of perplexity; 
from the want of clearness and precision in 
the pleadings, and . distinctness in the evi- 
dence adduged by the pares. We have 
given the case all the cqnsideration in our 
power, and upon the whole @e do-not see 
sufficient reason to reverse the decision of 
the Sudder Dewanny Adqwlut, by which 
the decree of the Prévintial Court was 
reversed, á 
e 

The suft was instituted-in the Provincial 
Court for the Centre Division on the 18th 
of Rugwst 1817 by Bassavalingapa, to reco- 
ver one-third share'in certain shops at 
Wallajapetty, alleged to have been formerly 
the property of Gowdapa, of which shops 
the defendant, Chinnapa Gowdapa, and 
Roodrapa, had possessed themselves, and 
‘the plaintiff rested his claim on .the ground 
that Moodapa, the adopted son of the com- 
mon ancestor, Bassavalingapa, bis natural 
son, and Tircapa, hfs bought son, who mar- 
ried his two daughters in succession, and 
was made joint heir to the estate,* were on 
his death entitled, to all the property of the 
deceased in, three equal’ sitares ; Chinnapa, 
the first defendant, having a right to one-third 
as representative of Moodapa ; Gowdapa, the 
‘second defendant, to another, as adopted 
son of Solavapa, the adopted son of Bassa- 
valingapa ; and the third belonging to the 
plaintiff himself, as the adopted son of Tircapa. 
The other defendant, Roodrapa, was included 
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not as a party interested, but simply as being 
in possession of the subject-matter of the 


suit. a b hg 


The plaint states that all the rest of the’ 
property had, some years after the “death 
of the ancestor and about the year 1801-2, 
been actually divided, and one share given 
to the plaintiff’s mother, Chinnamal, and 
that the property in dispute was agreed 
between her and Chinnapa and others to be 
divided, by an- instrument of agreement (or 
farigh-kutti) of the 11th Febyary 1805 ; that 
the mother preferred a compfaint to Mr. Bruce, 
the Collector of Bellary, in 1806, and that, in 
consequence of his interference, Chinnapa, 
the first defendant, wrote a letter of the date 
of the 9th of, August 1806, to the agent in 
possession of the shop in question, desMing 
him to divide the property in it. To this 
plaint Chinnapa, the first defendant, put 
in no an$wer._ Gowdapa, tap second defend- 
ant, claimed the whole propefty as the -sole 
representative of the deceased Gowdapa, 
and denied the title of Chinnape and also 
of Tircapa, under whom the plaintiff claim- 
ed. He also denied that he ever divided 
any part of the patrimonial estate, or agreed 
tp divide that in dispute, and accounted 
for the interference of Chinnamal and Chin- 
napa with the property, by imputing to 
them a conspiracy to defraud him and thé 
widow, Bassavalingam.l, who adopted ‘him. 


Other subsequent. pleadings took place, 
but in none is the lapse of time since dbe 
supposed cause of action accrued insisted 
upon asa bar. The plaintiff died a fewMays 
after the institution of the suit, and his right 
devolved on the present appellant, who 
continued the progeedings until their -;ter- 
mination. After much evidence had been 
given on. beth sides, the Provincial Court 
pronouneéd it8 decree in favor of the plaint- 
iff, whose title to one-third they state to 
be derited from Chinnamal, the second wife 
of Tircapa, “to whom the original proprietor 
gave that third ;” and they agd that the 
undivided property in all the estate was 
afterwards divided, except in the shop in 
question, in which the property was still 
united, and they decided that the plaintiff 
was entitled -to one-third of it. From this 
decree there was an appeal to the Sudder 
Dewanny -Adawlut, which reversed it, on 
the ground that the cause of action had 
arisen more than twelve years beforé the 
‘suit commenced, which was therefore barred 
by the Madras Regulation IT. 1802,' Glause 


' 
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4; and the Court intimates that, if this 
were not so, the plaintiff had no title, be- 
‚cause Chinpamal, under whom *he claimed, 
could have no share of the inberitance, as, 
at the time of the common ancestors 
decease, there was an adopted son and son 
of the body living. ‘This appeal comes 
before His Majesty in Council from the de- 
cree of the latter Court, and the question to 
be now decided is, whether that decree was 
wrong. 

It is contended, on the part.of the appel- 
lant, that it waigso ; because, first, the objec- 
tion as to the lapSe of time was not taken 
on the pleadings, and was not available to 
the defendant below, unless so taken 3 and, 
secondly, because the „action? was really 
brought in time, and the right of the appel- 
lanf was established by evidence. A 


An endeavour was made to support the 
first objection by analogy to the Statute of 
Limitations, witch, it is now fully settled, 
must be pleaded by a defendant in our 
Courts, if he mans to take advantage of it. 
But the language of this Regulation is much 
stronger than that of the Statute of 21st 
James I., and it prohibits the Coarts of 
Adawlut from trying the merits of any suit, 
if the cause of action shall have arisen twel?e 
years before, unless the complainant can shew, 
by ‘clear and positive proof, that there 
Lad been an admission of the truth of the 
.demand, or an application to a competent 
authority, within that period, and shall as- 
sign satisfactory reasons to-the Court for not 
having sooner proceeded. And, adverting to 
thig positive language affecting the juris- 
diction itself, we think it would be incum- 
bent on a plaintiff, dn pleadings conducted 
with any degree of regularity, to shew, by 
proper allegations in his plaint, either that 
the cause of action did accrue Within twelve 
years, or to bring himself withit she other 
alternative stated in the Regulation, and it 
seems to us that it would be the Buty of 
tib Court o give judgment against him, 
when the causé came toa heaging, for defect 
of such allegations, unless that defect were 
suppliéd by the allegations iu the pleadings 
of the opposite party, 

But if the appellant had reaily established 
his claim, in the manner contended fot 
on the argument (that is, if he had shewn 
that there was an agreement® made be- 
tween competent perties, either in the life- 
time of the common ancestor, or after his 
death, by which he obtained a right to a 
third of all‘the property belonging to that 


o 


ancestor, both that which was actually di- 
vided, and that which was the subject of the 
suit, and which was to be actually divided 
when the complainant required it), it is by 
no means clear that this claim would have 
been barred by lapse of time ; for the cause 
of action may notebe considered as having 
accrugd until it was clear that a refusal 
had tuken plgce on the part of the person 
entitled, or of the person in actual posses- 
sion, to deliver up that third share; and 
there seems to be little doubt that such refusal 
did not occur until after the 13th of Sep- 
tember 1805, when Chinnapa wrote the 
letter to Chinnamal of that date, acqui- 
escing in hef right to the third part in ques- 
tion. 

It is, however, unnecessary to decide this 
point, becausg we are of opinion, on an at- 
tentive consideration of the material allega- 
tions and evidence, that the appellant has 
not made out such a case of title. 


It is very clear that the plaintiff below 
could not recover against the defendants, 
whom he admits to be in possession of the 
subject matter of the suit, without proving 
his own title, however defective that of the 
defendants oresome of them might be. It 
is equally cléhr that, by the Hiudoo law 
regulating the right of succession to the 
property of a feceased ancestor, the appel- 
lant, even supposing his father’s adoption by 
Chinnamal to hyve been valid, had no right 
whatever to succeed to any part of the 
estate. He had not as claiming from Chin- 
namal, hecause Chinnam@l being a daughter 
could have no share, as there were brothers 
living, one adopted and one born at the tyne 
of-her father’s death. She could ffot ‘be an 
appointed daughter, for she had brothers 
when she was married (A). Again, the 
plaintiff could have no right as claiming 
from Tircapa, for Tircapa was a bought, not 
an adopted, son, and as a bqught son (B) he 
could not succeed ; and adopted he could 
not bé (a), because Gowdapa had already 
another adopted son aswell as a son born, 
and the fact of Tircapa’ marrying a daugh- 
ter exclpdes the possibility of his being a 
son, for such marriage would have been in- 
cestuous. 





' e 
(A) Menu, cap. IX, v, 127; Daya Bhaga, cap. X., 
s.s. 2 and 4. , : 


(BY See the arguments and opinions on this subject, 2, 
Strange’s Hindoo Law, pp. 132 tq 193. bs 

(a) Sce the opinion gf Mr. Sutherland, 2, Stranec’s 
Hindoo Law, p. 86, and Strange's Hindoo Law, p. +3. 
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In no way, therefore, wag.it possible that 
the plaintiff could have any title by succes- 
sion by the general Hindoo law; and it 
does not appear by any averment in the 
pleadings, or any reference to Pundits, that 
‘there is any modification of the general law 
in this particular district, Accordingly, the 


plaintiffs right was put Yo the argument on. 


the ground of some “family arrangement, 
some contract between its mémbers, either 
in the life or after the death of the ancestor, 
by which one or more of the other members 
of the family having the right to the pro- 
perty communicated to Tircapa, or some one 
under whom the plaintiff claims, a title which 
he did not before possess. Sueh an artange- 
ment may have been miade, and if proved, 
would have been supported ; and a case from 
India (b), in which a compromise was made 
‘py a deed, and an estate divided between 
persons having right and others having 
colour of right, has already been before their 
Lordships, in which the decree of the Court 
below was in favor of the deed, though it 
appeared probable that the party taking a 
benefit really had no title. But in the pre- 
sent case there is no sufficient proof of any 
` such agreement, 


In the pħint the foundatign of the plaint- 
iff's title isestated to be that Tircapa was 
inade joint heir when he 
given in marriage (Appendix p. 4 and 14). 
But assuming that it was competent for the 
ancestor to have so deglt with the property 
and given a share to the husband of his 
daughter, with gr without the consent of 
the co-heirs, let us see on’ what: the proof 
of such disposition rests, 
tmeated_as one of the family by strangers, ap- 
pears from two letters addressed to him by 


the family name; but that he was made aeo-. 


heir and had a share given to him, rests 
„upon mere hearsay. Moodapa (p. 28) says 


that he understood so, but he never saw 


Tircapa; and» Nagapa, another witness 
brought to prove that fact, and who says 
that Tircapa was twice made heir to Gow- 
dapa (p. 31), adrgits, ¢ on cross-examination, 
that he derived his information from ooda- 
pa and others (under none of whom does the 
defendant claim, and therefore ‘their state- 
ments are not evidence), that fifty years ago 
Gowdapa promised Tireapa to give him his 
daughter i marriage, and to consider him.as 
a son and to makè him heir, and that he was 
brought to the hotse With the consent of 


oo. | 


(b) Rajunderain Rdi v. Govind Sing Beng. 


as bought and |. 


That Tircapa was | 





Gowdapa’s adopted son, but that the witness 
was not present. The evidence of another 
Nagapa is‘ehearsay only. The fact, there- 
fore, of a gt by the common ‘ancestor to 
Tircapa is not proved by satisfactory evi- 


. dence, eyen if such evidence be legally ad- 


missible in the Native Courts. There is no 


` doubt, indeed, that, after the death of the an- 


cestor (it would seem. many years afterwards), 
a division of some part of the® estate in the 
Nizam’s country did take place between 
Chinnapa and Chinnamal, and by the account 
of gne witness only,’ Bass alingamal, the 
defendant Gowdapa’s mothgf, had one share. 
This may have been because Chinnamal was 
entitled by a disposition made. by Gowdapa, 
and would be strong confirmation of that fact 
if it had been proved aliunde by some legal 
evidence, yet the only legitimate infegence 
to be derived from that decision alone is that 
the parties who took shares were entitled in' 
some way to those shares in those specific ' 
effects, but no more; and tẹ documents, as 
far as they relate to the progf of title, are no 
evidence, except agaiùst Clinnapa himself, 


‘As admissions, they do not bind or affect the 


interests of the defendant Gowdapa, for 
whom he is not shewn to be agent; and Chin- 
napa himself could giye no title, for, having 
been adopted when_married, his adoption 
was void, therefore he had no title by succes- 
sion, and there was no proof of any other, 


The probability is that these acts were an 
encroachment on the rights of Bassavalinga- 
mal and the defendant, she being a widow 
and he an infant, whether adopted or not, at 
the time. 


Upon the whole, therefore, as the pldintiff 


„was certainly not entijled to a share by ‘the 


general Hindoo law as of common right, and 
as' no modification*of that law in that parti- 
cular districéehas been shewn tous in this” 
case, he gamot recover the share in question, 
unless Ñe can clear ly prove that he had a 
title bf gift or conveyance; and the evidence 
is too “loose and unsatisfactory to convi@ce 
any one that guch a gift or ¢onveyance was 
made. We therefore think that the judg- 
ment of the Sudder Dewanny Adawhit must 
be affirmed; except so far as it gives to the 


-appellant below (the now respondent) the 
«costs in both Courts. 
“the Ler aes | of this case, such 


We think that, under 


costs ough not to have been given, and each 
party ought to pay his own costs, both of 
the suit in the Court beléw and in thee Sud- 


der Adawlot, and we-affirm ‘the decree, 80 
‘far as it is affirmed, without costs. 
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The 9th December 1887. 


Lord Brougham, Mr. Baron Parke, Mr. Jus- 
tice Bosanquet, Mr. Justice Erskine, and 
Sir E. Hyde East. 

Agreement , (kararnamah)—Fayment 


of Government Revenue — Condi- 
tional sale—Mortgage. 


m Presend : 


On Appeal jfeom the Sudder Dewanny 
Adablut of Hadras. 

Sri Rajah Kakerlapoody Jagganadha Raz 

Bahadoor, 

e 


š versus 


Sri Rajah Vutsavoy Jagganadha Jaggaputty 
Raz Bahadoor. 2 


The appellant ame security for the payment by 
the respondent of te Government dues in respect of a 
mootah then about R be sold for those dues; and by 
the first ararnamdh entered into by the parties it was 
stipvlated that, on default of the respondent to pay any 
part of the instalments, the appellant was to obtain a 
transfer of the property and to retain it after returning 
to the respondent the money which may have been paid 
by him. By a second kararnamah entered into on the 
same day, the plan of a conditional sale provided b, 
the first Aararnamah was reduced to a mortgage wit 
a covenant between the parties that, whenever the ap- 
pellant should take possesgion of the mootah for the 
purpose of enabling hin to discharge the amount for 
which he became security, he should restore the mootah 
to the respondent as soon as he was re-imbursed all 
that he had advanced, out of the rents and profits of the 
mootah. Huxp that there was no such inconsistency 
between the two instruments as to make the second 
an tnvalid instrument, 


sanguet, J.—TueEir Lordships are of 
opinion in this case, that the decree of 
the Court of Sudger Dewanny Adawlut 
ought to be. affirmed. , The facts of the 
case are very few. lt appears that the 





ing, as it is “suggested, or for.somle other 
reason, Wi pressnt, together with the re- 
spondédnt, at the time when this property was 
about to be-sold, and, on the application of 
the resppadent, he was induced to give a 
secufity for the payment of the duties due 
to the Government, amounting to about 
29,000 rupees, and to take a security for 
the repayment of that as well*as the re- 
payment of the sufh of 2,000 rupees, . which 
the respondent owed to another 
and which, he agreed to advance, and that 


| certain 


person, ` 


he advanced 1,000, and I think the other 
1,000 of that was not advanced ; but that 
is completely immaterial in the present 
case. On this communication there were 
instruments executed, of which 
there is no doubt there was a pottah executed, 
and an arzee, whith were necessary for the 
purpow of authorizing the Collector to make 
a transfer of ¢his property to the appellant, 
who had entered into this security. These 
instruments are, upon the face of them, such 
as to authorize the Collector at once to make 
a transfer of the preperty; but as it was 
meant as a security to a certain extent, and 
no further, he entered into the first karar- 
namah, by which itis stipulated, “ that 
“if the réspondent should not pay the 
“instalments fully, and any part of them 
“ should be in arrear, the zemindary is to be 
“ continued under the appellant consistently 
“ with the writing aforesaid, and that he 
“is only to return to the respondent the 
“ rupees which may have been paid by 
“ him.” This is very positive, undoubted- 
ly. The pottah and arzee were deposited 
with a third person, who was not to give 
them up to thé appellant for the purpose 
of enabling him to obtain the transfer 
of the propert% until there should be a de- 
fault made according to this* agreement. 
A default was, wifdoubtedly made, the re- 
spondent did not’ pay the whole he had en- 
gaged to pay, and a default having been 
made, and the agpedant having been called 
upon to pay the money, they were given up 
and carried to the Collector, and the transfer 
was made, ; . 

Upon the face of this, the appellant was 
entitled to retain the property. The være 
of the property appears, upon the various 
statements made in the course of this ease, to 
be of a very large amount in proportion to 
the sum agreed to be advanced; what the 
precise amount of it may be is not very 
material to this transaction, supposing the 


"| advance agreed to be made to be very greatly 


disproportionate to the real value of the pro- 
perty., I will come Prysently to what it 
appears td have been; but admitting this to 
bea very,hard and very oppressive bargain, 
if nothing else was done, the patty in whose 
favor it was made would be entitled to take 
advantage of it; but one fact which is stated 
by the respondent, denied by the appellant, 
and insisted upon in that reply, is, that on 
the same day another ifistrument was enter- 
ed into, by which this plan of a conditional 
sale, entitling the appellent to retain the 
property, provided no default was made, 
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was, in fact, reduced to a mortgage with a! mah, together with the arzee and the pottah, 


covenant between the appellant and the re- 
spondent, that, whenever he should take 
possession of this mootah for the purpose of 
enabling him to discharge the amount for 
which he became security, when he should 
have received out of the rents and profits of 
that mootah the sum he had paid, wifh all 
expenses, he should restore tle mootah to 
the respondent. 

Now, then, we must remember who the 
respondent and appellant were respective- 
ly. The appellant was the uucle of the 
respondent by blood, and diso related to 
him by marriage. The account which is 
given of the transaction by one of the 
witnesses who comes to prove the actunl 
execution of the second instrument, the 
kararnamnh, states, if he be, worthy of 
credit, that which passed upon the occasion, 
for having stated that he himself was the 
writer of this instrument, and having stated 
who were the witnesses to that instrument, 
and those witnesses are called on the first 
ocension before the Provincial Court, he 
not only states that he wrgte it, aud those 
persons attested it, but he statés this: “ Af- 
“ ter the Pesing of the kararyamah, I asked 
“ the defendant what advantage there was 
“for him by his taking the trouble of writ- 
“ing the zamin?” He answered me thus: 
“ He is the real son of the elder sister of 
“ my mother, and Jagganadha Raz, who is 
“my protector, has, for theMaccomplishment 
“of his, the plaintiff’s business, incurred 
“ expenses and trouble, and afforded him 
“ agsistante whereby he obtained a grent re- 
 putation, aN it would tend to my honour, 
‘PT, aehough I may suffer grent troublg, 
“pay five or six thousand rupees, and 
‘t preserve the mootah for him (the pluintif; 
“ond I have at present caused the pottah 
“ ond arzee to be written and taken, merely 
“in order to be sure; and as soon as the 
“money due to me is paid I will give 
back his mootah to him.” If that account 
is true, if this witness is to be believed, 
that explains the f object for which this 
kararnamah was given; and if thjs second 
kararnamah was given, there cam be no 
question that it was an agreement between 
these parties, which the respondent was as 
much entitled to take advantage of ns the 
appellant is entitled to take advantage of 
the first kararnamak, supposing a second 
executed. 

The®cnse was brought in the first instance 
before the Provincial Court, and both those 
locuments were filed. “The first kararna- 


were filed, and nopobjection was made to 
them; consequently, they are to de taken as 
correct. The question, then, is whether 
there has heen anything to tnke off the 
effect of this first kararnamah, given on 
behalf of the appellant; witnesses were 
culled for the purpose of proving this second 
Kkararnamah, the regular erdinary wit- 
nesses; that isto say, the person who ac- 
tually wrote it, gives the account of it, and 
the attesting «witness. The, Judge of tho 
Provincial Court did not thik it necessary 
to call for further witnesses, for he was of 
opinion,—and he so states in his judgment, 
—that, if the first instrument was a good and 
valid instrument, it, follows, asa necessary 
consequence, that whatever transactions may 
have subsequently occurred, it bond Jide 
became the property and the right of the 
defendant. He did not enter into any 
question “whether there wae, evidence of 
that second instrument, and ft appears that 
subsequently he admitted t& the appellant 
that it was unnecessary for him to eall wir- 
nesses to rebut the evidence given on the 
part of the respondent. 

In that state of things the respondent 
appenls to the Sudder Dewaany Adawlut ; 
and that Court having heard the case argued 
upon the evidence, the decree was, as ap- 
pears to their Lordships, very properly 
reversed, because they were of opinion, and 
their Lordships are also of opinion, that if 
that second kararnamah was executed, of 
which the evidence was plain before the 
Provincial Court, and was not opposed, 
that was sufficient to entitle the responfent 
to possession, in consequence of the whole 
advances having been di$charged out of the 
profits of the mootah. It is’ material to 
observe here ghat, in giving their judgment 
upon that ggension, they stated the value of 
this moo eae all the particulars, and 
chow mých had been raceived from it during 
‘the tim§ so as completely to apprize the 
respondent of the circumstange of the bene- 
ficial property deing much greater than the 
amount of the security which had, becu 
given on the part of the appellant ; and 
then it being represented to them, that the 
witnesses had been stopped on the part of 
the appellant, the reply of the Court 
was, that it was perfectly*open to the appel- 
lant to corfiroverf any view taken of the 
valuo of this property, supposing the value 
to be an important feature of the case ; but 
the view taken by the Provincial Court was 
that the first instrument being executed 
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whatever might have taken place afterwards, 
that instrument entitled {the sppellant to 
treat this as a sale, and to hold if; itis also 
to be observed that, in a very early stage of 
these proceedings, certainly in the reply of 
the respondent, it was stated that this moo- 
tah, which was given asa security for the 
advance of a sum of about 31,000 rupees, 
was worth a lac of rupees, so that the atten- 
tion of the party had been completely called 
to that ; but he called no witnesses to dis- 
prove it ; he notgpnly called ño witnesses, 
but he does not ppear, from the beginning 
to the end, to have called that fact at all in 
question. In the final decree of the Court 
of Sudder Dewanny Adawlut,. they state 
that in detail. In his petition of appeal he 
neves calls that in question, and the objec- 
tion is now started for the first time, that 
that representation is not to be relied upon. 
Their Lordships cannot but think that this 
fact appeariug {upon these proceedings, 
taking into co idorain the conduct of all 
the parties in tMis suit, that a mootah of the 
value stated in these proceedings was pro- 
fessed to be sold by the first kararuamah for 
about one year and ten months’ purchase, 
which certainly is a very inadequate price ; 
that is an important feature in the case. . 

Then, upon the reply, evidence being 
adduced for the purpose of impeaching the 
testimony of those who set up the second 
kararnamah, which is undoubtedly prima 
facie legal evidence of the execution of that 
instrument, evidence is called on the other 
side’ to support it upon the testimony of 
sibs Cac ean witnesses. If the case 
turned entirely upon this, there might be 
some difficulty in sayjug whereabout possibly 
the balance of credit wag due ; but there is 
a circumstance then introduced into the case 
in the first instance, namely, af*ther instru- 
ment, which is adduced for 







the respondent, of the e%ecution o 
kaftroamoh p and that “transaction! 
really -took plate, would certpinly go very 
far, if not coaclusively,to show that there 
was a fabrication. “speak here of the 
receipt by which it jg asserted that 14,000 
rupees, which—fiad been paid by the 
respondent-gnd the payment of which 14,000 
rupees. b¥ him appears tobe corroborated 
by other witnesses on the regpondent’s 
side, was actually repaid by the*appellant 
to therespondent, afd an instrument -upon 
that occasion taken, in which 4t is stated, 
after setting put the whole of (he transaction: 
“I tlterefore demanded from you the pay- 


“ment of that sum, which you have this 
“day paid to mein ready cash; the price 
“ of the cottam-mootah has therefore been 
“ discharged in full ; I will never make any 
“kind of demand. This receipt has been 
“ written and giver with my consent.” This 
receipts is said to have been given on the 
18th of Febryary 1823. It is evident from 
the proceedings that the date of 1823 is a mis- 
take ; the original transaction took place the 
28th of July 1812, and it appears by a 
document which has been given’ in evidence, 
that, in February 1818,—the very day in 
February, I think, does not appear,—but by 
a document fil8d, and which was read on the 
part of the respondent, it appears that, in 
that very month of February 1813, an appli- 
cation was made to the Collector by the 
respondent, requesting him to stay his hand, 
and not to allow the trausfer of this proper- 
ty, as being contrary to good faith, and 
making an objection to the transfer. It is 
supposed that, notwithstanding he was then 
protesting against the transfer of this pro- 
perty, he did, in this very month of 
February 1813, execute this receipt, in 
which he states the whole transactigg, stating 
himself completely out of Cowt, and that 
he had received payment of the whole sum 
he himself had advanced, and that Le never 
could make any Kind of demand. 

In order to prove this instrument, wit- 
nesses were callgd, and, among others, a 
witness was called who was the attesting 
witness, and which witness, when,called 
upon, could not even tefl the particulars 
of the letters of his own siggature, or of 
the signature of the persou who signed ite 
In® respect of not being able to read the 
letters of the signature of another, that 
might very possibly be; he might write 
a very bad hand ; but that he could not tell 
the letters of his own signature «appears 
very improbable. ‘There are witnesses 
*cniled on the part of the respondent to con- 
tradict ‘the cireumstance of that 14,000 
rapees ever having beer repaid from ac- 
knowleflgmbnts on the pait of the appellant. 
On the other hand, evidence is called by 
the appellant for the purpose of proving 
that they were paid. The Court of Sudder 
Dewanny Adawlit were clearlysof opinion 
that that instrument was a fabrécation, and 
heir Lordships certainly concur in that 
opinion. That being the case, it is a very 
important circumstance that the main fea- 
ture of the appellant’s ease, which * was 
brought forward for, the first time, after the 
ease had been sent for review, for the pur- 


N 
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pose of rebutting the evidence of this second 
kararnamah, not only falls to the ground, 
but falls to the ground because it is a 
falricated instrument, set up on the part 
o! the appellant, and that has certainly the 
effect of cutting down t@n great extent the 
atiempt on the part of the nppellaat to 
rebut the evidence which, if must be nl- 
ways recollected, is prima facie legal evi- 
dence of that instrument. 

Putting that instrument out of view,—re- 
collecting that the instrument never had 
-been advcrted to in the early part of the 
procecdin; s,—that it might najurally be ex- 
pected when the second édocument was set 
up on the part of the respondent,—that the 
appellant should come and assert another 
document, the conclusive answer to thal 
is, that nothing of that kind is brought 
forward till the case is sent for review. It 
is in contradiction also, as I noticed, to the 
judgment of the Court of Sudder Adawlut. 
The appellant insisted that he had paid the 
whole money to the Collector, whereas now 
he admits that it was paid by the respond- 
ent, but then he asserts that he repaid it 
to him. ~% 

Putting that out of thesense, then we 
have now “to consider whether there isa 
probability of this sectnd = kararnamah 
having been executed, or whether it is so 
improbable thatit should have been executed, 
there being prima faviedlecnl proof of 
it, that there Lordships ought to hold, con- 
trary to the opinion of the Court of Sudder 
Dewanng Adawlut, that the instrument is 
not available There are two circumstances 
“With regpect-to probability and improbabilijy. 
The improbnbility on the one side is said to be 
this : that this was not an absolute but a coitdi- 
tional sale in the first instance ; if it was 
a conditional sale, which condition is re- 
cited in the first kararnamah, why was not 
the additional condition by which it was 
to be held as n mortgage also inserted in 
the same instrument ? Undoubtedly, that is 
a circumstauce hich at first strikes one 
as very improbable, aud has great weight with 
their Lordships in the consideration of this 
question. But though it is improbable, and 
nppears tọ be so to their Lordships, it is 
by no menns an impossibility, as I think 
one can @onceive circumstances in the: 
ease which were pot unlikely to producé 
that, and that I Fad foticed in the judg- 
thenbof the Court of Sndder Dewanny 
Adawlut. It must never be forgotten that 
this is a transaction bettveen near relations, 
that ihe object of the respondent was to 


-the fact of the extcution of that ¥ 
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prevont this, which appears to have been 
his paternal Ynherit&nce, from being disposed 
of to strangers by a public sale, and he 
persuades his uncle to become a security 
for him; his unele requires security that 
he shall not be called upon to pay money 
without the power of reimbursement, and 
he takes a security which enables him io 
take possession of the property, provided the 
instalments shall not be duly paid nnd punc- 
tually paid togthe amount of the smallest 
sum, by his ndphew, on behg#f of whom he 
makes this advance. The an instrument 
is executed to that effect, but it is stated 
by the witness Coondoor, to whose evidence 
I have alrendy referred, that the uncle 
promised to his nephew that, though he took 
possession of his property, if he sloul@ be 
repaid out of the rents and profits, he would 
give him back his estate. There is nothing 
very improbable in the une having made 
that promise to his nephew, fand if be did 
make that promise, binding @pon him as a 
pricate agreement, it is not Improbable that 
he should put it into writing. It is an 
agreement that would not affect any other 
person to whom the uncle should transfer 
the property which he had aequired, but it 
is nn agreement by which, as long as he held 
the property, he would be bound; and the 
Court of Sudder Dewanny Adawlut rook 
notice in their judgment that au instrument 
might have been executed in the common 
form, which I think they say probably the 
first kararnamah was, notwithstunding „the 
subsequent instrument. ‘There is some ex- 
pression of that kind which leads oye to 
infer, and indeed that is a necessary infer- 
ence from the proceedirtgs, that the Sudder 
Dewanny Adawluteconstitutiug the Judges 
on the spot, snw nothing in the nature of 
this trausacfon so improbable as to induce 





them togel tt could not have taken 
place. i 

It ifffurther to pe observed, with respect 
to the’ witnesses “by whom the facts“are 


proved, that we have not the bencfit in the 
same way that the Court befor& whom the 
question was brought in the first instance 
had of seeing the witnesses, and the opinion 
ofthe Court was given, nòt merely upon 
arnamah, 
but taking it to be execated, and co necting 
that fact With the testimony which had been 
given.. è 

Such being the circumstances of: impro- 
bability which had their full weight with 
the Court, though I do not think them unan- 
swerable, then comes the cireumstance of 
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probability on the other side, namely, the 
value of the property.§ Is itet all probable 
that this” property should håve been sold, 
and sold out and out, for less, as it 
appears to their Lordships upon these pro- 
ceedings, than two years’ valne? But sup- 
posing it was even three years’ value, or 
even four years’ value, would it not have 
been extremtly improbable that an instru- 
ment should have beeu executed by the 
nephew to his uncle, transferring if to him 
out and out, provided he wĝs in arrear in 
the payment Mais instalment to the amouut 
of a singlo rupee? It is so improbable a 
trausaction, one should be very much iu- 
clined to suppose that, though this instru- 
ment was executed forethe purpose of en- 
abjing the appellant, the uncle, to have that 
kind of possession of the property, yet there 
should be some private understanding or 
some promise that, when he should be reim- 
bursed, or if should pay to a larger 
amount, or eon of that kind, he would 
restore to hinghis paternal property. That 
is probable, and, that being probable, it 
returns to what I observed before; it being 
highly probable such a promise should be 
made, is it not highly probable that that 
promise should be put into writing ? . 
Under these circumstances, their Lord- 
ships are of opinion hat the conclusion to 
which the Court of Sudder Dewanny 
Adawlut came is correct; that the receipt 
set up for the purpose of rebutting the 
second kararnamah is a fabrication; that 
the second kararnamah kas been executed, 
and that, consequently, effect is to be given 
to “that kararnamah, The receipt being 
elcarly a fabricatign, -that impeaches the 
testimony hrought forward, to a certain 
extent, by the person who sets if up, who is 
the appellant, when he bring forward tes- 
timony for the purpose of i ching the 
credit of the witnesses to the secdgd karar- 
namah, who state circumstances which are 
pmimé facie legal evidence of thë actual 
making of the*instrument by the person who 
wrote it. <The Court of Sudder Dewanny 
Adawtut must be the best judges of 
instruments of this description; and their 
Lordships are of opinion that there is no such 
‘inconsistency between shose two instru- 
ments as to make the second an invalid in- 
strument ; but treating it, therefore, as an 
agreement between the partie’, notwith- 
standing the first instrument may have been 
deposited, the effect of the transaction is 
that, if the, appellant should be reimbursed 
all which he has advanced out of the rents 
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and profits, he will restore the estate to his 
nephew. ‘Then, if he is to restore the estate 
to his nephew, he must not only restore the 
estate, but what he has been overpaid ; and 
it does not appear to their Lordships there 
is any such appayent objection to the amount 
they have awarded (I think 9,000 rupees 
is th® sum he has been overpaid) as to fur- 
nish an objection, and that objection does 
not appear to have been taken in any of 
the proceedings on the petition of appeal. 
Their Lordships, under these circumstances, 
are of opinion that the decree of the Court 
of Sudder Dewauny Adawlut must be af- 
firmed, and affirmed with costs. 
Decree affirmed with costs. 





Th 11th December 1837. 
Present: 
Hereditary Offices—Enam Grants— 
Linitation. 
On Appeal from the Sudder Dewanny 
Adawlut of Bombay. 


Beema Shunkpt, Bal-Crishna, and Vennik, 
sous of Gungadhara Snapp, 


s 
e versus 


Jamas-Jee Shapor-Jee and others. 


Tre grant of a Village in Enam by the Government 
cannot deprive the Meymoodars of their hereditary 
rights. To entitle the person in possession to the 
enjoyment of the gree and receipt of the dues from 
the village, it is not essential that the duties of the 
Office should ave been actually performed, if the party 
was prepared to discharge them when required. Claims 
to recover arrears of such dues are lim ted by Section 4 
Regulation V. 1827 of the Bombay Code to 12 years. 

Erskine, J—Ix this efse Samasgep 
Shapor-jee and Ramvalub Jenan Rat, two of 
the present respondents, together with Toolea 

am Muja Ram, and Rustom-jee Rutton-jee,. 
whose interests are represented by the other 
two respondouts, on the 17th'of September 
1827, commenced a suit in the Court of the 
Assistant Judge, in the zillah of Surat, 
agains? the present appellants for the re- 
covery of the sum of g: 1,844, being the 
amount of the arrears of® certain hereditary 
rights of office alleged to be due to the 
plaintiff? from the appellants. The plaint- 
ifs’ suit was founded upon the allegation 
that they were*the hereditary Meymoodars, 
Parek, and Mehtahs of the, Chowrassea 
pergunnah, and that the owner of the village 
Dindolee, which ewa® situate within the 
pergunnah, were bound to pay to the here- 
ditary Meymoodars the annual sum of Rs. 56 ; 
that the village of Diudolee had, in the 
year 1803, been granted by the Governor in 
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Council to Gungadhara Sastri, the deceased 
father of the present appellants, who suc- 
ceeded to the village as his heirs ; and that 
neither the father nor the appellants bad 
prid any part of the hereditary dues, the 
value of which the plaintiffs claimed in that 
suit. The defence set up by the appellants 
was in substance, jirs¢, a dgnial of the 
plaintiffe’ title to the hereditary offices claim- 
ed by them ; secondly, a claim of exemption 
from the payment of the accustomed dues, 
by virtue of the grant of the village by the 
Company to the father of the appellants in 
Enam ; thirdly, a denial of the right of the 
plaintiffs to recover any fof the alleged 
arrears, on the ground of their never having 
performed the duties of their several offices 
in respect of the village of Dindolee since 
the date of the grant, and that the appellants 
and their father had in consequence employ- 
ed and paid others to transact those duties ; 
JSourthly, a denial of the plaintiffs’ right to 
„recover under the Regulations of 1827, 
Regulation V. cap. 1. The plaintiffs sup- 
ported their claim by several documents filed 
as evidence in the suit, and Bp the testimony 
of severalwyitnesses examined in their be- 
half. The defendants produc$d no evidence. 
The Assistaħt Judge, on the 11th September 
1828, pronounced his jud3mgnt, and thereby 
decreed that defendants should pay plaint- 
ifs Rs. 1,344, a the dues of the Meymoo- 
dars and others for twentp-four years, at 
Rs, 56-1 per annum and costs. From this 
decree the uppellayts appenled to the Zillah 
Courts of Surat, npon the grounds already 
enumernted, as their defence before the As- 
rimant Jydgs. i : 
In this stage of the cause, the grant of 
Dindolee in Enam to the appellants’ father, 
which had not been given in evidence-before 
the Assistant Judge, was produced by the 
Collector of Surat, which, however, is wholly 
silent on the subject of the dues in ques- 
tion ; and the following answers to qyestions 
put by the Court to the Collector were 
returned and read.@ The first question put 
by the Court was, “When Government give 
a town in jaghire, do the Jaghiredars pay 
‘the Meymoodars and other’ officers their 
rights of office, or do they, cease from the 
time the ton is given in jaghire?” The 
answers were, “ Either the Honourable Com- 
pany. or the Guicowar give villages in 
jeghire ; the Jaghiredarafnust pay the here- 
ditary, Meymoodars, Pareks, and Mehtahs 
their yearly dues; no hereditary office cehses 
on a village being given in jaghire, but 
continues as heretofore,” The second ques- 


these rights from their fatherff and that the 
person doing the duties recives the fees ; 
and if Government give a vil®ge in jaghire, 
the Meymoodars’ rights over it do not lapse ; 
and it is proved beyond all doubt that plaint- 
ifs are the Meymoodars and Mehtahs of 
these villages, and if they had performed 
tlie duties of their office, their claims would 
have been proved against defendants ; but 
it is clearly proved that plaintiffa have not 
performed the duties of this office for twenty- 
four years, nor received their dues, which 
therefore do not accrue to them for that 
period. Therefore, after mature delibern- 
tion, the Senior Assistant Judge’s decree” is 
reversed, and the plaintiffs’ claim thipwn 
out ; but the plaintiffs’ rights as Meymoodars 
and Mehtnahs are decreed to them, and that 
defendants should jn future employ plaint- 
iffs in those duties, and pny them their dues, 
and if they sffbuld not call upon them to 
perform ties, nor shew good renson 
why th6y should not employ them, they 
“shall wWpevertheless pay them their fees, 
plaintiffs paying costs in both, Courts.” 
Against this decree the present respond- 
ents appealed to the Sudde® Dewanny 
Adawlut at Bombay, and the cause came 
on to be henrd on the evidence produced 
in the Courts below on the 15th December 
1831. The sitting Puisne Judge pave his 
opinion to the followingeffect: ‘The try- 
ing authoyty is for confirming the decision 
of the Senior Assistant Judge, and award- 
ing (o-the appellants the amonnt sued “for ; 
but as the*correctness of this opinion may 
be questioned in reference to ¢he law of 
limitation, the case is referred to & full 





tion was, “If the Meymoodars, Pareks, and 
Mehtahs do fot go lo Jaghiredara’ villages 
to perform the duties of their offices, do 
they then receive their fees of office, or 
not?” And the answer returned was, “ The 
Meymoodars, Pareks, and Mehtahs do per- 
form their duties. but transact all business 
that comes before them in thg office at the 
head station, and there receive the fees of 
office.” In addition to this, the depositions 
of two steers Wed zulatee or accountants 
were’cited, wh® proved topic was custo- 
mary for the owners of land#given in jaghire 
to pay the customary dues to the hereditary 
Meymoodars, Pareks, and Mehtahs, even 
where no duties were performed. 

On the 19th of° November, 1829, the 
Zillah Court pronounced its decree, wlrich 
concludes thus: “It is now here proved 
that the Meymoodars’ rights are hereditary, 
but it is well known that = receive 
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Court, for the adoption, of such mode of 
disposal as the Judges may cghsider most 
expedient.” And on the 16th May 1832 
the four Judges pronounced the decree of 
the Court, viz. “The parties being this 
day present in Court by their vakeels, and 
all the papers and proceedings filed in the 
suit having been read, and mature delibern- 
tion had thereon, the Court is of opinion that 
tbe appellants are entitled to recover fees 
for the last twelve years, gnd therefore 
determines to aęgend the Judge's decre of 
19th November 1829 to that extent ; costs to 
be borne in proportion to the sum awarded.” 

From this decree the present appeal was 
presented to His late Majesty» in Council, 
and has been referred by*Her present Majes- 
ty t® the Lords of the Judicial Committee, 
and was argued before them on Saturday 
last. When these points were insisted upon 
by the learned Counsel for the appellants: 
first, that the} plaintiffs’ witnesses had not 
made out any title to the fees claimed ; 
secondly, thatthe respondents were not en- 
titled to recover anything, on the ground 
that they had uot performed any of the 
duties in respect of which the fees were 
payable ; and thirdly, that their elaim was 
barred by the Sth Bombay Regulation ôf 
1827, chapter I, or that nt all events it 
should be reduced fo the amount of six 
years’ arrears under the 3rd Section of that 
chapter. On the other hand, the respond- 
ents insisted that they had clearly made 
out their claim, and that the Sudder Adaw- 
lut, so far from having awarded them more 
thamthey were entitled to recover, ought to 
have confirmed the sentence of the Assistant 
Judge of the Zillah«Court, and decreed them 
the arrears of the wholg twenty-four years, 
for that neither the 8rd nor the 4th Sections 
of the Regulation relied on dPplied to their 
case. 

Their Lordships disposeq of the 
dwing the argument, baing gntishi 
although tite evidence of the enjoyment of 
the office was slight, there was neverivne 
sufficient t@shew the regpondents’ title Y0 it, 
and receipt of the dueg from the “ahar 
























































not essential to the respondents’ case that 
the duties should have been actually per- 
formed if the respondents were prepared to 
discharge them when required, and seeing 
no reason to doubt the conclusion formed by 
the Zillah Court, that respondents attended 
at their office according to the ordinary 
course of pyactice in such cases. Their 
Lordships confined the argument of the learn- 
ed Counsel for the respondents to the ques- 
tions arising out of the Bombay Regulations, 
and, after hearing the Counsel on both sides, 
took time to consider their true bearing and 
effect upon the case before them. 

Their Lordships have now fully consider- 
ed these Regulntions, and are of opinion 
that the decree of the Sudder Adawlut is 
right and onght to be affirmed. They can- 
not, however, adopt-the view taken by the 
learned Counsel for the respondents, that the 
claim of their client ought to have been ex- 
tended beyond the twelve years by virtue of 
the provisions of the Ist Section. For their 
Lordships think that that Section is in no 
way applicable to the present proceeding. 
The object of ‘that Section appears to have 
been to prevent the title of the getual pos- 
sesaor of any I:fnds, houses, hereditary offices, 
or other immoveable property? from being 
questioned afteg.sf uninterrupted possession 
as proprietor for more than thirty years; and 
if the appellant had been able to shew that 
some persons offer than the plaintiffs had 
been for more than thirty years in the pos- 
session of the office of m@pjomoodan for this 
pergannah, the title of the possessor might 
have been set up by the appelltnts in an- 
swer to the respondent’s claip, gtherveee 
they would have been liable to a double pay- 
ment. The question.then is, whether this 
case falls within the 3rd or 4th Section, for 
the 2nd Section refers to suits for damages, 
for injuries to the person, and for the reco- 
very of privileges of caste, and therefore is 
obviougly wholly inapplicable. The 4th Sec- 
tion declares that in all suits not falling un- 
der any of the limitatiogs in the preceding 
Sections of that Chapter’ it shall be a suff- 
cient defence that the cause of action arose 
Dindolce before and down to the grant 0! | more than twelve years before the suit was 
that village to the appellants’ father in 18025 filed. ; 
and there being ng evidence on the other Unless, therefore, the appellarfis can bring 
side, which tte might easily have the case within the provisio of the 3rd 








produced-if thoge’fees had been paid to any Section, the Sudder Adawlut has rightly de- 
other party, their Lordships ales intimated | creed to the respofMienfs the amount of the 
their opinign that the grant of the village in‘ arrears for the last twelve years, . 

Enam by’the Company could ndt deprive the This Section provides thet in all Civil suits 
Mcymoodarss of their hereditary rights, and, | fof debts not founded upon, or supported by, 


agreeing ‘with the Courts below, that it was an peknowledgmenk in writing, aud in all 
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The 30th November 1838, 
e ` 

. bresent : e - 

Lord Brougham, Mr. Baron Parke, Sir T. 
Erskine, Sir H. Jenner, Sir S. Lushing- 
ton, and Sir E. Hyde East, 








suits for damages other than those specified 
im the preceding Section, it shall he a suffi- 
cient defence that the cause of action arose 
more'than six years before the suit was 
filed. 
~ The question is, whether this is a suit for 
debt or damages within the meaning gf this 
Section, for if it be either the one or the 
other, as it clearly does not fn within any 
of the exceptions, the amount to be recover- 
ed must be reduced to the arrears for the 
last six years. ` In order to decide the ques- 
tion, it is_ necessary to bear in mind the 
foundation of the respondent’s claim; it 
does not rest upon any cputrfct, expressed 
or implied, made by the sovereign proprietor 
of the territory, of which a part has since 
been given to the appellants, by which the 
-possessors of land within thaf territory are 
bound to contribute in certain proportions , 
to the ‘maintenance of certain hereditary 
officers created by the grant, imposing an 
- obligation on the officers to perform certain 
duties when required, and’ an obligation 
on each landowner to pay an annual stipend 
for the maintenance of the &fficer. 

The question is not whether such an obli- 
gation migift. be enforced byga suit in the 
nature of an action of debt, but whether a 
claim so constituted ‘is ebt within the 
purview of this Regulation, and their Lord- 
ships are of opinion that itis not. They 
consider the debt pointed fp by this Section 
as confined to demands founded’ upon the 
contract of the parties, for the terms of 
which the Government in’ India justly 
thoughtit-uggafe to rely upon the fading 

mmamory of witnesses beyond the period of 
six years ; neither can this be looked upon 
as a suit for damages within the meaning*of 
the Regulations. For the respondents are 
not suing for damages sustained by them, 
in consequence of any tortious interference 
with their hereditary ‘rights, or for any 
breach of contrac by the appellants, but 
seek in this suit to recover the payment of 


the specific sums granted to them, În respect 







































Mortgage—Equitable Mortgagee. 
e 
Pandoorung Bullal Pundit, 
versus 

Balkrishen Hurbajg Mahajan. 

To entitle a person to claim as equitable mortgagee, 
itis not sufficient to show that he paid off the original 
mortgage, but also that it was his own money that 


. was paid, and that he VWyis to stand inthe position of 
the original mortgagee. í 


Mr. Miller and Uv. Wigram having been 
heard for the appellant, ae 
Mr. Serjeant Spankie rose to address 


their Lordships. 

Mr. Baron Parke.—Youffecd not trouble 
yourself; none of their rdships have 
any doubt about the propriety of the decree 
of the Sudder Dewanny. ee 

In this case the appellant shapes his case 
as equitable mortgagee from Khateykur. j 
e He says he has paid off the mortgage at 
their request, and he was to stand in the posi- 
tion of the mortgagee, as ifa real mortgage - 
had been made to him. Hoe has given proof, | 
sufficient perhaps, that he was the hand 
that paid off the money under the original 
mortgage ; but that it was his own money, 
or that he was to stand in the situation of 
the original mortgagee, he has not made 
out. It depends upon the letter No. 9; he 
says it is a genuine letigr ; that fact is not 
proved ; there is no proof brought forward 
in favor of it, aud"his owa conduct affords 
a strong argement against him. He made 

ry different case, and never 
prut this mortgage for above 
there is np proof of that document 
‘Upon Which he now Telies. os 
. Lotg Broughań:— The proof of that letter 
was, most material point in the case.’ It 
was, as Dr. Lushipgton said, very early 
mgde the subject of dispute by the party 
against whom the qaim- was made ; and 
Whatever may be gaid 88 to the informality 







of the lands occupied by the appellants ; and 
their ‘Lordships are of opinion that 

Judees of th p Suda pe k me ¿of these proceedtugs, ygu are not to make 
e ucges OF pae Sudder Adawlut were right |'the want of form on the $Re side supply the 
in applying the fourth Section of the Regu- |, defects on’ the other side, of\maké the mere 
lationg to this case, and will advise Her | statemént, that he was ready “to move, be 


g aaa aes . i the motion. 
Majesty to affirm their decree and to disms ge vine ee put si a | without 
this appeal with costs, Pgh 


costs. š 
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-The 30th November 1838. 
- Mesne Prbfits.” : 


On Appeal from the Sudder Dewanny 
Adawlut of Madras. 


Sooriah Row, 
versus 
Rajat Enoogunty Sooriah. 


Decree of Sudder Court estimating the amount of 


mesne profits from the average of two precedings years 
as ascertained in a former suit (the evidence in the 
present suit being uns tisfactory on bfth sides), upheld. 

Erskine, J.—% is not necessary in this 
case to enter into a consideration of those cir- 
cumstances which led to the present aclion, 
because the’'whole issue betweqn the parties 
was, by the conduct of the Court itself, and by 
the assent of the parties, reduced to this simple 
‘question : “ The only point to be proved in 
‘t this case is the precise amount of the net 
“ profits of the village of Gorasa in the 
** years oon i and Tarana.”: By this 
their Lordship} understand the Court to 
state that the ily question for the parties to 
direct their proof to was, what was the 
real value of the property during those two 
years ? or, in’ other words, what was the 
amount which the plaintiff had lost in con- 
sequence of his not having been in posses- 


sion of that property to „the possession of 


which he was entitled ? 

The Court before whom this plaint was 
first brought was 50 dissatisfied with the 
evidence on both sides, that it took the 


extraordinary course of dismissing the suit 


alfogether, making the plaintiff pay the costs. 


ow, it was obvious, from the evidence 


before the Court, that the plaintiff was en- 
titled to something, «aud the Court ought to 
have ascertained, in the best manner it 


could, what that something was; it ought 


not to have made the plainti®pay the costs 
when he was entitled t ing ; but, 
upon the appeal, the Cou; 
‘lut seems to have be 
1% great mass of ey 
sides, and they the, 
Provinciale Court / that the evidence 


altogether unsatifactory, and not 
depended upon fas to the actual od 
proceed to sa —« What the value of 
Dee i ; of- th' 
promsmay be, the documents and witnes 
ae this case -wilļ not prove, but it ne 
$ only be observed that the defendant him 
in self rated the produce of this very village 
: ir his suit No. 2°of 1820 in’ the Pfovincial 
Court for the Northern, Dwvision, at Rs 
:, 8,132-2 for two years ; and the Northerg 
PPyvincial Court, in their decree in t 
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“ suit, awarded in his favor Rs. 4,111-11-2 
“as the value of the profits of the year 
« Pramadi; and according to the plaint, 
“Rs, 8,842-13-7 had been paid to the 
“ plaintiff on account of the profits of the 
“two years, Viskoo 1821-2 and Chitrabha- 
“ noo 1822-3, up to the date of the decree of 
“the “Sudder Adawlut in the appeal suit 
‘before allufed to. It may, therefore, very 
« fairly be inferred that the sum claimed by 
“the appellant as the value of the mesne 
“ profits of one year, viz. Rs. 4,121-6-9, 
“is not considerably over-rated, if it be 
“ over-rated at all.” And then they proceed 
to adjudge tothe plaintiff something less than 
would bedue upon that calculation, after de- 
ducting from that amount 1,000 rupees, re- 
ceived by the plaintiff himself. It is impos- 
sible for the Court to say that the fact of the 
defendant himself, or of those under whom the 
present appellant claims, —that the defendant 
himself in that suit having claimed the 
sum of 8,000 rupees for two years before, 
and received half of it for one year’s profit, 
and there having been double that sum 
paid into Courgéor two years’ profit,—that 
those facts did not amount to évidence to 
guide the Cowrt, and to satis them that 
it was a fair average valte, because those 
years in respec f which that account was 
taken, were thé”years immediately preceding 
1823 and 1824, the profits of which were 
Without saying what the 
value of the evidence would have been if 
there had been any contradictory evidence, 
or if there had been aty circumstances to 
shew that the value of those Sears® was less 
than that of the preceding fears,° or an 

other circumstances, still it is Rough to say 
that it was evidence upon which the Court 
might, in the absence of any other proof, 
found its judgment ; and that it was a fair 
calculation of the profits of the years 1823 
and 1824. The Court has discarded alto- 
gether the evidence of the defendant as well 
as the other evidence of the plaintiff. And 
if their Lordships, upgn looking at the 
evidehce ‘for the defendht, could see that it 
placed within the reach any means of saying 
how much less than that sum the produce of 
the years 1823 and 1824 was worth, they 
would have avaited themselves af the oppor- 
tunity thus given, of correcting any error 
into which the Court of Sudder Adawlut 
might have falleg, inetaking the amount of 
the preceding years ; but when the’evidence 
f the defendant is looked at, it*really 
s to be perfectly valueless, because it 
von the testimony of two witnesses, 
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Volaty Ramanapa and Volaty Honoomanloo, 
who state, according to their judgment, 
what the assessment of those two years 
actually was ; but they are not the persons 
making the assessment, they had no accounts 
to produce to corroboratg it, and they are 
speakiug at a distance of ten years. The 
first witness states he is a Mirasidfr, or 
Curuum of Gorasa, from whith it would 
seem he had been the person making out the 
account ; but upon an examination of the 
evidence, we find he was not the person 
making out the account, but his younger 
brother. And all the ground upon which 
he-builds his testimony, thay the assessment 
in 1823 was Rs. 950, and in 1824 Rs. 860, 
seems to rest upon What he states afterwards 
as a fact, that he used to see these accounts, 
when the parties had an opportanity of pro- 
ducing the accounts themselves, and the 
parties who made the account. The Court ean- 
not receive that as evidence of the fact of 
the assessment having been to that amount : 
le did not make it; he borrowed his 
knowledge from seeing the secounts only, 
nnd it therefore is not recqivable as evi- 
dence of the actual amount of the assess- 
ment. Th@Nevidence of the next witness 
is more loose, though he stat8s some know- 
ledge corresponding with or witness ; 
he had not personal knowled?® of it, and very 
slight means of knowledge ; indeed, he says,— 
“ As myself and the Gorgsa Curnum, named 
“ Volaty Cama Raz, are coflsins, and as I 
“used to go to Gorasa occasionally, having 
“a maniam there, understood the above 
“ circumsfipces;” which being translated, 
means “ Re anf I used to talk them over, and 
That was eur Mderstanding.” But where is 
the cousin.—why was not he called? If it 
was to depend upon the evidence and tife 
account of the Curnum, why was not he 
called? Having made the assessment to 
prove the value, the accounts were not to 
be the measure of the value, but the know- 
ledge of the person making the assessment 
would be evidence, and it might be very 
strong evidence, of Ghat the value -wase 
Those being the ouly two witnesses who 
interfered with the conclusion di&wn by 
the Court,—that, as the value of the village 
was 4,000 gnd odd rupees in 1819, 1820, 
1821, and 1822, therefore, they might 
resume it was about the same in 1823 and 
[824,—it seems to their Lgrdships that they 
cannot ifterfere with the decision the Court 
{e ceme to, in adjudging to the respond, 
mt that account, minus the sum he 
woved or admitted to hafe receive 
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rupees ; and therefore the judgment of the 
Court below és affirrfed, but without costs. 

Lord Brouyham.—The judgment of the 
Court in the first instance gave costs in the 
most unaccountable way I ever saw. That 
judgment was reversed, and costs given to 
him of tke first Court. 

Mr. Sergeant Spanhie.—Yes, my Lord. 

Lord Brougham.—He has fot the costs 
of all the three proceedings below, but no 
costs here. 

Eszskine, J.-YNo costs of this appeal; I 
have already observed that We. appellant had 
ample means of proving the netual value of 
the village, because, upon the death of Niladry 
Row, the prpperty reverted to the present 
appellant, he goes through the whole of the 
accounts, and an account would be renger- 
ed by the Government to him of what 
was received during the time it was under 
sequestratjon. 


. 





The 3rd December 1538. 
Present: ir te 


Lord Brougham, Lord Denman, Sir T. 
7 Erskine, aud Sir B. Jenner. 


Sale of Legacy by Sheriff—Proof of 
extinction of Legatee's interest. 


On Appeal from the Sudder Dewanny 
. Adawlut of Madras. 


Stephen Lazar and his wife Thamar Lazar, 


é 
VETSUS 


e 
Colla Ragava Chitty: 


A seizure and eale by the Sheriff of the amount of a 
legacy, under rit ugainst the executor, declared in- 
valid in th proof of payment extinguishing 


p 










interest. 





d this case their Tors- 

ships prann ider tlre propriety of 
yhave had to cons) S odder Dewann 

gudgment * of the e y 


lut; in setting up a bill of salesto the 
3 5 


respf : A lich the Sheriff 
case, W : 
exer dentin this ; on under a 


ce fcuted, having taken poss N 
thftain writ which game Into Ms nS os 
: 1826, ‘Phere are two, very im te 
t questions with regaré to the jurisdic- 

ion both offthe Sheriff and the Court ; in 
the secoud, because there eertuinly is a great 
petuliarity ip the language of the Nae 
requiring him td seize goods and chattels 
thin the jurisdiction under which he has 
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The lith aia apis 1839, 


Present: ¢ 


Lord Brougham, Mr. Justice Bosanquet, 
Mr. Justice Erskine, Sir H. Jenner, and 
Sir E. H. East. l 


Security—Sureties. 


On Appeal from the Sudder Dewanny 
Adawlut of Bengal. 


Raja Gppal Inder Nafain Roy, + . 
Š : 
VETSUS 


Raja Jagarnath Gurg. 


A security voluntarily sifned, existing upon the 
yeowrd, and never taken off the file, is-a valid and sub- 
sisting security. The intentions and motives of the 
obligur in giving the security must be judged by what 
ig mentioned in the instrument. The acceptance of the 
separate security of one surety 1s not invalidated by the 
acceptance of oha securities of five other sureties. 


Lord Brodyham.—Tue question in this 
case, which 4s argued fully before their 
Lordships, was, whether a security given by 
Gopal Inder Narain, in the case of Raja Motee 
Lal versus Jagarnath Gurg, must be held 
still to be a subsisting security, as it has 
been decided to be in the Courts below, *or 
not, and the ground upon which it is denied 
to be a subsisting sécurity is this :—That in 
the case of Motee Lal versus Motee Hura, 
Gopal Inder Narain had tendered a security, 
und that that security,—which, be it observed 
in passing, and it is not immaterial to the case, 
was tendered by him originally alone, and 
upqn the supposition that he was to stand as 
the single security without any co-obligor at 
all,—that that secerity had never been ac- 
cepted, and that the whole proceedings taken 
together in the Zillah Court and the Pro- 
vincial Court by way of appl, and subse- 
quently in the Zillah Court, SWbsequently 
again in the Provincial Court, do uyt amount 
to an acceptance of the security. § 4 

Now, we aye all of opinion thaf if those 
proceedings be considered, hey are mani- 
festly and®undeniably an acceptance of the 
security, or at least that the security does 
subsist as fully as if that difficulty, which 
alone is said to encumber the case with 
respect to the existence”, of the suretyship, 
never had been interposed by the order made 
in the Calcutta Provincial Cougt of Appeal 
on the 19th of March 1806. It, becomes 
ouly necessary, in order to support. this pro- 
position, upon which the judgment below 
mugt haverested, and upon which our affirm- 
ance. of that judgment proceeds, to state 
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what those proceedings were, which I shall 
do as succinctly as possible, making but a 
very few observations as I proceed. 

The Zillah Court, upon a reference to its 
Nizar, the proper officer (as we should refer 
it to the Master)p and upon his report, ac- 
ceptgd the security of Gopal Inder Narain 
as sufficient, When the Provincial Court 
came afterwards to deal with the case, on 
the 19th of March 1806, they made an order, 
proceeding upon reasons which, whether 
they are better or worse, it is unnecessary to 
enquire, but eoming to the conclusion that 
the security of the said surety is not valid 
in this case} whereupon they order, “That 
a copy: of these proceedings, containing a 
Precept, be sent to the Zillah Judge of 
Midnapore ;” and having displaced, as it is 
contended, Gopal Inder Narain’s security, 
the Court added: “Should the appellant, 
Motee Hura, presently give good security, 
the said Judge should cguse her to enter on 
the contested zemindary, and if she cannot, 
in conformity with the order of the 27th of 
last month, the zemindary should be deliver- 
ed in charge 48 Government, and the return 
should be forwarded on or befgye the 1dth 
April.” A | 

Now, admitting, for the present, that 
without whichhe whole argument of the 
appellant in this case fails,—admitting that 
this is tantamount to an order, rejecting the 
acceptance of the security, which had been 
accepted by the Zillah Court below,—admuit- 
ting that without which, I say, thie appeal 
cannot stand for a moment,—thgn observe 
what follows. It was referred baek aed 
ing to that order to the Zillah Court, veer 
the Zillah Court respectfully, but distinetly, 
suggests to the Provincial Court af cir- 
cumstance which appeared to the Zillah Court 
to have escaped the attention of the/Pro- 
vincial Court, namely, that the acceptance 
of the security of Gopal Inder has/ been 
already recorded, and therefore it appears 
unnecessary (this is the delicate form/of ex- 
pression they use, out of respect for the Pro- 
vineial Court) that that"security having been 
already gccepted, and its acceptance record- 
ed, ‘‘ It appears uunecessary to inform the 
Provincial Court of the presentation of these 
papers, because they were placed in the 
Record Office. Now, an order has been 
issued by the said Court for rejecting the 
security of the shid topal Inder f it there 
fore seems proper to send the stagements 
above-mentioned, since Gopal Inder Narain, 
Zemindar, had been accepted as sufficient 
for this security.” 


see] 


LF 
“a” 
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Upon this it returns to the Provincial 
Court once more ; and see what is done by 
the Provincial Court. I do not say that 
what I am about to read as having taken 
place on the 13th’ of May 1806, amounts 
to n distant reversal of the rder of the 19th 
of March, of the same year, which ig the 
substratum of the appellant’s whole argu- 
ment. I do not say that what is done on 
this 13th of May 1816 amounts to an order 
rescinding the former order which stated 
the invalidity, by which must be supposed 
to be meant, according to the scope of the 
appellant’s argument, the insufficiency of 
Gopal Inder Narain’s suretyship. T do not 
say that, therefore, it wag an order retracing 
the former steps altogether, and accepting 
the security which at first they had refused. 
But I say, at least, itso far retraces the 
steps taken by the order of the 19th of March, 
ng to shew that they were not dissntisfied 
with the order made by the Zillah Court, 
either in the second instance, when they re- 
mitted it to the Zillah Court, or in the first 
instance, when the Zillah Court accepted the 
security of Gopal Inder Narain, nor recollect 
whatit waeéhat they had done on the 19th 
of March, ey had said thaf Gopal Inder 
Narain’s secufity was insufficient, and that, 
therefore, it should be refered, to the Zillah 
Court, with that order, and that Motee Hora 
should be caused to enter on the contested 
zemindary, if she should Siveggéod security. 
But observe what they now do. They say, 
' At this time it is got right that any order 
should be given for ousting the respondent 
who is ine pOsaession, or for changing his 
emrity, whiadaethe Zillah Judge has pro- 
nounced sufficient, because the security o 
the appellant is also thought sufficient. 
That is to say, Gopal Inder Narian’s secu- 
tity plus the security of the five kyals, 
Therefore, what they now say is, “Do not 
thange the possession. Let Motee Lal give 
whatever security she pleases, or can give ; 
lo not change the possession because her 
security is pronomgoed to be gnfligient, 
tontrary to what we had originally thought 
m the 19th of March. What is that secu- 
‘ity ? Gopal Inder Narain and the five 
tyals.” e 

"Then comes the mode in which the Sudder 
Jewanny Adfwlut deals with it, in which 
hey say that, conformably to the custom, 
nd according to the securify bond, it may 
ie demanded from Gopal Inder Narain and 
he other five secufities ; treating the whole 
ix, therefore, as being a sufficient security. 
Now, this clearly shews that all these 
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Courts, —not only the Zillah Court, not only 
the Court of Sudåer Adawlut,. but the 
intermediate Court, the Provincial Court, 
upon whose supposed rejection and final 
rejection it must be contended that the 
security of Gopal Inder Narain never was 
accepted ; it appears that that Court, as 
well os the other two, considered and dealt 
with Gopal Inder’s obligation as an existing 
and valid security. That appears clear ; 
and then it wos most accurately stated by 
the Zillah Court and not denigd by the Pro- 
vincial Court, and sanectioged by the final 
finding of the Sudder Adawlut Court,—it was 
stated most accurately and correctly to be a 
security . standing upon the record, and never 
taken off the file, bùt subsisting upon the 
record, a 
Now, one observation plainly arises upon 
this. Has not Gopal Inder Narain, sup- 
posing he-has any case at all for being let 
off, mistaken his way altogefher? Ought 
he not to have proceeded to hd@ve that taken 
off the record, in order to hav@the argument 
of the Provincial Court admitted and sanc- 
tioned by the Sudder Adawlut ? Ought 
he not to have taken that course, instead of 
allowing it to remain on the file; allowing 
it°to stand on the record as subsisting, and 
then endeavoring to escape its obligation 
by the argument to which Iam next to 
refer, namely, that true it is it subsists ; 
that true it is that he voluntarily, and with 
his eyes open, signed the obligation ; that 
true it is, therefore, that there is a subsisting 
and valid security given by him, and which 
may stand alone, and which is not joint but 
several, which is not conditioned upon other 
persons, either five or one, or any of the 
kyals joining in thę security. ‘But the ap- 
pellant says that, inasmuch as he acted upon 
the suppositio® that he was to be joined 
with the five, and that the Courts 
acted upga a supposition that the other five 
ere joined with him, they did not accept 
him alone, but accepted him ip eonjunetion 
with those other five. Now, that is the 
whole of the residue of the argunfent which 
I bave not hitherto dealt with in the narra- 
tive I have given of the facts of this case, 
First, then, it is said that he himself 
considered that he Was only bound, in the 
event of the other five being bound: of what 
avail is it what a person considers who gives 
an obliggtion? You are to look to what he 
does, not to what he thinks; you arè to 
gather what he means from what he has said 
in his instrument, not from what he sug: 
gests ; now, in order to escapa the obligation 
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of that instrument, you are to look to hia 
obligation, which. he hks contfacted in point 
of fact and in ‘point of law an obligation 
which is binding upon him,—not to the inten- 
tion and motives, and expectation and spe- 
culation, which he may have had in his own 
mind at the time he so bound himself. If 
he really had intended only, and meant only, 
to bind himself in this cause upon the sup- 
position of his being bound together with 
the five kyals, he ought to have framed the 
security in agperfectly different manrter, he 
ought to have mede ita joint security with 
those five kyals, which would have given 
him his remedy against them, -and he ought 
to have made it conditional apon those five 


.kyals becoming a subststing security toge- 


ther with himself. He has done no such 
thing ; and it must further be remarked, as 
I stated in the outset of my narrative, that 
he originally (which I.think cuts even that 
little ground “from under bis feet as to what 
his views and }itentions were) tendered his 
security absofutely, singly and alone, and 
reckoued upon his being the only security in 
the cause, and it was received as such; but 
then the others were added for-greater secu- 
rity. For whose benefit were the ‘others 
added ? Not for the benefit of Gopal Inder 
Narain, who had originally tendered himself 
alone, and, as so tendered, had been accepted ; 
no such thing, but for the better security 
of the appellant in the cause. 

Then next, and lastly, it is said that the 
Court only accepted him conditionally, 
bécause they accepted him together with the 
other five. Now, really I think, if the 
former view of the case was of little avail 
to the appellant, thés can be still less, because 
the Court have acceptgd him alone in point 
of fact; but I go further, and say that, if 
they had accepted him with fhe other five, 
that would be immaterial fox 
this argument, for if 
with the other five, 
UNconditionally with 
Court accepts him 
tion. | Th&y accept 
rity. They acce 
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this part of the appellant’s case,—it would 
be just as solid a ground of escape for Gopal 
Inder Narain to say (and this applies to 
both parts of the case), it would be as 
good an argument to set up this : ‘I gave 
my security, Istendered myself as a surety, 
upoy the supposition that the other five 
sureties would be sufficient, and the Court 
accepted me upon the supposition of the 
other five kyals being sufficient; if the 
five kyals prove insufficient, therefore cadet 
questio as to me, for I never meant to bind 
myself upon -that supposition, and cadet 
questio as to the Court, for they never 
meant to dcceyt me upon that supposition.” 
But can afything be a greater absurdity 
than this? because this is the very casc 
provided for. The reason why Gopal Inder 
Narain’s sécurity is taken as well as the 
other five is, in case they should prove in- 
sufficient. So that, according to the scope 
of that argument, the .very purpose for 
which Gopal Inder Narain is added to the 
five kyals, namely, the possible iusufficiency 
of the kyals, would be set up as a reason 
for letting off Gopal Inder Narain; the 
very ground of taking Gopal Ider Narain 
being the pos§ible insufficiency” of the other 
five. ° 

Upon the whae, therofore, we are clearly 
of opiuion that this is a valid and subsisting 
security. In the course of the argument 
some illustratipn was thrown out with re- 
spect to the case of recognizances, entered 
into by the Court, with respect do which 
the acceptance is supposed negessary to 
perfect it. It is unnecessaryefor tha further 
illustration of this questionsmss0o goter F 


tbat, but, upon tbe grounds already stated, 


their. Lordships are of opinion, without any 
doubt whatever, that this appeal must be 
dismissed, and dismissed with costs. 


° The 10th July 1840. 
gi ee 
Lord? Brougham, Mr.* Justice Bosanquet, 
Sir H. Jenner, Dr. Lushington, and Sir 
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A childless widow Ranee has no power to alienate her 
deceased husband's property as against his collateral 
heirs, by a wusseeyutnanah or deed of gift. 

Dr. Lushington.—This appenl is preferred 
against three decrees of the Court of Sudder 
Adawlut, bearing date the J9th of January 
1825, confirming three decrees, made by the 
Provincial Court of Patna on the 19th of 
February 1823. The property* involved in 
these suits appears to be very considerable, 
and on the death of the last possessor, the 
Ranee, the widow of Juswunt Sing, became 
the subject of litigation, and gave rise to 
the three suits alresdy mentioned. 

It is not necessary to enter into the par- 
ticulars of these suits further than to say 
that the reapondents claimed in various pro- 
portions the whole property as heirs of the 
Rajah last in possession. ‘Thee present ap- 
pellant, Keerut Sing, claims this zemindary 
upon severnl grounds: First, by virtue of 
a wusseeyutnamah or deed from the Ranee, 
the widow of the Rajah Juswunt Sing, the 
last proprietor, who died in possession of the 
property. This deed bears date the 5th of 
July 1818, the Ranee havingsdied herself on 
the 26th of October 1818. Secondly, the 
appellant aNeges himself to he a relation of 
the late Rajah, though not, ns*was admitted 
atthe bar, the nearest race Thirdly, 
he claims as in possession, defiying that the 
respondents, the plaintiffs in the Court be- 
low, have made out theirgtitle. Both Courts 
have pronounced agninst hfs claim, and in 
favor of the respondents. 

It may be expedi€nt in the first instance 
to examine pis fitle under the nlleged deed ; 

se, If the deed were validly executed 
by a pegon Täving legal authority so te 
dispose of the property, all other questions 
would be uunecessary ; and in considering 
the title preferred under the deed, the power 
of the Ranee so to dispose of the property 
is obviously the first consideration ; for if 
that question be determined in the negative, 
none cnn arise as to the execution. 

Then, as to the power of the Ranee to 
dispose of the proferty, assuming Keerut 
Sing to be a near relation of her deceased 


This doctrine, too, is recognized by the 
Judge of thé Provincial Court, Appendix, 
page 225, and’also in his judgment of the 
19th of February 1823 ; and this decree is 
affirmed by the Judge of the Sudder De- 
wanny Adawlut, on the 19th of January 
1825, but without stating the law particu- 
larly. 

As we are all of opinion thaf the law has 
been correctly laid down, and that the Ranee 
had no power to execute a deed of this te- 
nor, all tide on*behalf of thg appellant, ns 
founded on this deed, necessarily falls to the 
ground ; and in this view all questions ng 
to the execution of the deed require no con- 
sideration. But as a title, on the footing of 
possession, has beef set up, we have not 
deemed it right wholly to pass by the ques- 
tion of execution. 

Keerut Sing had been the Mookhtar or 
general Attorney of the deceased Ranee, 
and employed confidentially b¥ her. Many 
witnesses have been examine@ to prove the 
due execution of the deed, exeeuted, beyond 
all question, if executed at all, under most 
suspicious circumstances. We do not think 
we are called upou to pronounce the whole 
to be a forgery ; neither, on the other hand, 
arè wo satisfied, on looking to the evidence 
and the discrepancies therein, that the whole 
proceeding was bona fide, so that the whole 
defect was the want of title in the grantor. 
We think that there is no sufficient ground 
for holding that the appellant was a bond 
fide possessor by reason of this deed. 

The appellant further alleges that his 
possession should not be disturbed by reagon 
that the respondents are not the right heirs. 
Now, first, as to his possession, the fnets 
appear to be as folloy :—The appellant be- 
ing Mookhtar, as already stated, of the Inte 
Ranee, and resfdent with her on her death, 
ctober 1818, took posses- 
The property was 
Í the Judge of the Cit 







In@&he mouth 
leerea was ravaread 
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possession as can be- regarded with’ any 
favorable ye. It is bot navessary to say 
how it should be dealt with, if there was no 
It is suffi- 


cient to observe that, though doubts may exist 


title at all in the respondents, 


as to the propbrtions in which the claimants 


_ should share, we think the decrees appealed 


from are rightyto the extent that thé re- 
spondents, in some proportion or other, are 
entitled to the whole property. A As against 
them collectively, the appellant has no right 
at afl. 

. Under these circumstances, we intend to 
affirm the dedrees of the Court below. 
There are, in point of fact, it may be said, 
three decrees of the inferior Court and three 


decrees of the superior Court ; for all the 
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suits seem to have been considered as one 


combined suit. Their Lordships think it 


right not only to, affirm these decrees ap- 


pealed from, but tlso with costs. They do 
not tink it necessary to enter. more parti- 
cularly into the evidence, inasmuch as they 
affirm these -decrees; but they are of 
opinion, looking at all the circumstances at- 
tending the taking possession of this property, 
and the manner in which the deed is al- 
leged to have been obtained, that it is 
their duty to affirm the decrees with costs, 
and to discourage such attempts to take 
property from the right heirs by doubtful 
deeds of gift, and erroneous assertions of 
heirship. 


Decrees affirmed with costs. 4” 
e 


ae 
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The 8th January 18664 


Present : s 


The Hon’ble G. Loch, L. S. Jackson, 
and F. A. Glover, Judges. 


> Interest— Execution of decree. 
CaseeNo. 505 of 1865. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of 
Beerbhoom, dated the 22nd May 1865. ° 


Sreeshteedhur Shaha (Decree-holder) 
Appellant, 


versus . 
Woomeshnath Roy (Objector) Respondent. 


Baboos Banee Madhub Banerjee and 
Sreenath Doss for Appellant. 


Baboos Kishen Kishore Ghose. anda Bama 
Churn Bazsterjee for Respondent. 

The judgment-debthr, in consideration of time being 
allowed him, promgsed in open Court, through his 
vakeel, to pay interes! to his creditor, although the decree 
did not specifically award interest. Herp by the major- 
ity (Glover} J. dissenting} that the debtor was bound by 
that promise, and that execution couldissue as well for 
the sum decreed as for the interest promised, 

Glover, J.—TuRsEeE objections are raised 
by the appellant’s pleader in this case. He 
urges :— ° - 

(1). That interest has not been allowed 
on his costs. P 

(2). That the defences being all of a 
similar character in the execution of decree 
case only one set of costs should have been 
awarded ; and 
_ (3) That, although the original decree 
did not specifically award interest, the judg- 
ment-debtors ,subsequently agreed to pay 
it in consideration of the Sale in execution 
being postponed, and that, therefore,: the 
Principal Sudder Ameen was wyerg in not 
allowing execution to proceed in regard to 
interest as well as principal. 

‘Take two fist points may be disposed of 
very shortly." Ft has been many times ruled 
by this Cougt that interest runs on costs 
as a matter of course, and the appellant is 
clearly entitled to them. 

As the decree-helder chose to take out 
separate proceedings: aganinat the judgment- 
debtors, they were in their turn obliged to 
file separate petitio of objection, and, as 
the result was unfavorable to th® decree- 
holder, I do not see why he should not bear 
the entire costs. ° 

With regard to the ¢hird objection, I 
think that.the Principal Sudder Ameen has 


come to a right conclusion, although I do 
not concur with his reasons for doing so. 
The wording of the vahkalutnamah, under 
which the judgment-debtor’s pleader is alleg- 
ed to have agreed tog pay interest, is broad 
enough, I think, to have authorized such 
promise® The debtors appoint ‘the vakeel 
to try and get the execution-sale postponed, 
and agree to abide by whatever the* latter 
finds it necessary to doin consequence. In 
i giving such a power to their vakeel, the 
| judgment-debtors must of course have been 
prepared to submit to some sacrifice. They 
must have known’ that a decree-holder with 
the day of sale fixed would not go back 
from his object without a guid pro quo, and 
that the only probable and reasonable way 
of getting theesale postponed was by an 
offer of “interest” during such interval. I 
have no doubt that the debtors expected 
such a result and that the vakalutnamah 
gives their agent full power to make such an 
arrangement, and that they are bound by it. 
But I do not think that the arrangement 
can be taken advantage of in this case. 
The decree gave the creditor a bare sum 
of money ; no interest was allowetl ; and it 
seems to me that’no subsequent argangement 
between the partiga can be incorporatèd 
into that decree” or made the subject of 
“ execution.” A new contract was entered 
into,-by which, in congideration of the judg- 
ment-creditors péstponing the sale, the 
debtors agreed to pay interest; and if the 
latter now repudiate their Wikeel’s acts, and 
refuse to carry out their part of, the con- 
tract, the decree-holder’s remedy is 
fresh suit. He cannot, in my judgtieht, be 
allowed to alter the original decree by in- 
corporating with ita claim which was ex- 
pressly ignored when that decree was made. 
Reference was made to a precedent of 
the Sudder Dewanny Adawlut, dated’ 8th 
September 1860, Baboo Bungseo Buddun 
Mitter, petitioner, page 252 ; but there is a 
difference, I think, between that case and 
this. ‘Phere certain sums had been paid, 
and the question was whether they were to 
be eredite to principal or interest, there 
being no mention of interest in the decree 
but an allegation cn the part of the creditor 
that the debtor had agreed to pay interest 
to secure the former’s forbearance ; and 
the order of the Courte was. that, if such 
agreement were proved, the monies paid, 
should be credited as interest, and the decree 
executed for the ful] amount of the prin- 
cipal. It did not direct that executi~n 
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should próteed for the balance of interest 
due under the agreement; it left that ap- 
parently, as 1 would leave the interest in 
this case, to the future action of the parties, 
and merely decreed execution for the prin- 
cipal. Ifany thing hadgbeen paid in this 
case, I should kave cousidered it properly 
referable ta the interest promised-uftder the 
vakalutnamak ; but as the débtors repudiate 


` the agreement, and have*paid nothing, I think 


that the decree-holder must be satisfied with 
enforcing his decree for the principal, and 
must bring a fresh suit for the interest on the 


_ contract entered into between himself and the 


judgment-debtor’sgvakeel. ` e 

I would, therefore, dismiss this appeal 
with costs, except as regards the first ob- 
jection which should be given in favor of 
the appellant. . , 

Loch, J.—The decree io this case awarded 
a sum of money without interest. The decreo- 
holder took out execution. The judgment- 


_ debtor prayed for time, and promised, in con- 


- 


sideration of time being allowed him, that he 
would pay interest. The execution-was ac- 
cordingly stayed, and the, judgment-debtor 
defauligd. Again was execution taken out ; 
again thè same promises were made for 
the payment of interest in fonsideration for 
further time to enable the debtor to pay up ; 
and again the debtor hà repudiated his 
engagements and failed to pay a farthing. 
All these arrangémenfs for time and for 
payment of interest. wert made - in, open 
Court, and I see no reason why the decree- 
holder should nof be allowed to take the 
benefit $f, the‘promise made by the debtor, 


L\_there Being™no doubt that his vakeel had 
~ full pote PT act for him as.he did. It has 
_ been urged that the Court cannot give more 


_ such promise. 


than is in the decree. In .cases where 
mesne profits or interest are claimed, which 
have not been awarded in the decree, the 
Court executing the decree cannot import 
any thing into the-decree; but when the 
debtor, in consideration of the forbearance 
shown by his ereditor, agrees in open Court 
to pay him integest, so that the creditor 
should be no loser by, his compliance with 


the request of the debtor for time sit appears. 


to me that the creditor, after such promise 
made, is fally entitled. to "ask the Court to 
execute lig decree for the principal with 
the interest due thereon .from the date of 
‘Tt is gaid that he should 
pring a fresh action for the iaterest so pro- 
mised. Surely, this is putting the decree- 
holder to.a most unnecessary - harassment. 
He has acted with forbearance and in good 


faith, and is equitably.and legally entitled 
to recover, whatyhas: been -promised, He 
has the choe of fresh litigatioñ to secure a 
smal] sum on account of interest promised 
to him as a consideration for his forbearance 
in executing his decree, or of giving up the 
small advantage which could without diffi- 
culty be realized on execution. -Where 
parties have, for reasons of tlir own, agreed 
to certain modifications of, or additions to, a 
decree in the presence of the Court, thera 
appears to me to be no, reason why the 
decree should not be executed with its sub- 
sequent modification or addition ; but when 
a decree-holder, without the consent of the 
other party, seeks to alter a decree and asks 
the Court to give fim something which the 
decree does not award to him, then clearly 
the Court must confine itself to the terms of 
the decree, and cannot go beyond. -I would, 
therefore, reverse- the order ‘of the Court 
below, ‘and allow execution w be taken for the 
principal with interest from ghe date on’ which 
the promise to pay interest yas first made. 

Jackson, J.—In this matter I concur, with 
Mr. Justice Loch, 


A decree having passed, whether by an 
arrangement between the parties, or by an. 
*adjudication of the Court for a sum certain, 
' the plaintiff would be entitled, as a matter 
of course, to interest on that sum and upon 
‘the costs from the date of decree to the date 
of realization, and, if this were not inserted 
‘in the decree, the Court would at any time 
insert it on application. A 


In this case, the plaintiff having proceed- 
ed to take out execution of his decree, the 
judement-debtor by his vakeel promised to 
pay such interest, and*rendered it unneces- 
sary for the Courteto make any order. By 
that undertaking the judgment-debtor is, in 
my opinion, %ertainly bound. 


* Thepleader urges that nothing is said of 
interegt in the decree. No doubt the decree 
is silegt ag to interest accruipg beforgsthe 
decree, as it was excluded by the settlement 
between the ‘parties ; but. intepest upon the 
amount which the Court finds to be due or 
for which the. decree passes, however it be 
made up, and upon the costs allowed, is in- 
cidental to everyedecrea; and it is absurd to 
to say that a deeree shall pass for a parti- 
cular sum, and that‘he judgment-debtor 
may postpone payment as long as he pleases 
without payment of interest. On this,point, 
therefore, as proposed by Mr. Justice Loch, 
the order of tHe ‘Court below must be re- 
versed. . A l 
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The 9th January 1866. 


e e 
Present: » 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


nimitation—Jurisdictlon—Revival 
of Exectttion—Reversal of Sale. 


Case No. 5389 of 1865. 


Miscellaneous Appeal from an order pissed 
by Mr. E. @. Lanec, Judge of Backer- 
gunge, datedthe 17th June 1865, affirming 
an order passed by the Principal Sudder 
Ameen of that District, dated the 3lst 
March 1865. 7 


e 
Gour Monee Debia and another (Decree 
holders) Appellants, . 
oo 


> e 
versus 


: 
Neel Madhub gtooho and others Judgment- 
debtors) Respondents. 


Baboo Hem Chunder Banerjee for Appel- 
lants. ` 


No one for Respondents. a 


Where an application for revival of execution of a 
decree has been admitted and acted upon without ob- 
jection, and a sale takes place, and the debtor succeeds 
in setting aside thesale on the ground of irregularity, the 
Court executing the decree cannot of its own motion 
raise the question, nor can the debtor urge such a plea 
ateo late a stage as after the reversal of the sale. 


Iy this case, the petitioner, after Act 
XIV of 1859 had come into operation, on 
the 8th July 1864, Applied for the revival of 
the execution of a decree passed before the 
Act, more than three years after the case 
was last struck off the fil? for default. 
When this application was madé, both parties, 
as well as the Court, seeing that tlie appli- 
cation was ade within three years, of thé 
expiry of tlle.year 1861, after which the 
new law came into operation, and‘ mistaking 


that this “Yomiag into operation ” was “ the |, 


passing of the Act” mentioned in Section 21 


of the Act, thought this case to be guided |, 


by the old law by which gecree-holders were 
allowed twelve years for.revival. Jt was 
perhaps owing to tyis mistake that no objec- 
tion was taken to%he applicatioy, and the 
execution was allowed to go on until some 
immoveable property of the debtor was sold. 
Proceedings were then suteessfully taken 
by the debfor to set aside this sale on the 


ground of irregularity, but not on the ground 
of the revival being illegal. After this re- 
versal of the sale, the Lower Court, on the 
31st March 1865, with reference to a deci- 
sion of the High Court passed in another 
case applying lim#tation to the revival of an 
execution case, dismissed this case on the 
ground that the application for revival, when 
made several years ago, was not in time.” 

Against this order, the decrée-holder 
appeals to this Court. We agree in the ab- 
stract point of law as decided by the Lower 
Courts, and think that the application was 
not made in time. We, however, hold that 
where an applicafion for revival has already 
been admitted and acted upon without any 
objection, and a sale takes place, and the 
debtor asks for and succeeds in getting the 
shle set aside’ only on the ground of irregu- 
larity, it is no longer proper for the Court 
executing the decree to introduce of its own 
accord the question of limitation, or in the 
power of the debtor to take up the plea at 
such a late stage as after the reversal of the 
sale of his property. There was in fact a 
waivor througlfout. We would, therefore, 
in this view, reverse the order of tte Lower 
Courts, and, d&creeing the appeal, remand 
the case to the Court of first fostance for 
proceeding withthe exécution. 


r 
The 24th January 1866. 


Presenb: 
3 e 
The Hon’ble F. B. Kemp Tad È. S. = 
° Jackson, Judges ere 


Jūrisdiction—Cancelment of sale in 
satisfacticn of decree—High Court 
(Powers of—as a Court of general 
supervision). 


* Case No. 346 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Tirhðot, dated the 24th 
Februgry, 1865, affirming an order passed 
by the AMoonsiff of that District, dated 
the 8th June 1864. 


Joy Ram and others (Purchaserg of decree) 
' Appellants, 


VETSUS 


Bulwunt Singh (Judgment-debtor) 
Respondent. 


Cc 
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Mr. J. S. Rochfort for Appellants. 


Baboos Onoocool Chunder Mookerjee and 
Kalee Prosunno Dutt for Respoudent. 


A Moonsiff in charge of the current duties of the 
Office of the Sudder Ameen; acts Without jurisdiction in 
cancelling a sale which has taken place in satisfaction of 
a decree; and the High Court, as a Court of gencral 
supervision, can declare the order of the Moonsiff null 
and void. 3 g / 

In this case, a Moonsiff, who was in charge 
of the curront duties of the Office of a 
‘Sudder Ameen, on the application of a judg- 
ment-debtor, cancelled a sate which had 
taken place in satisfaction of a decree. 

On appeal by the deeree-holder, who 
was also the auction-purchaser, the Judge 
held that, although the Moonsiff had acted 
‘without jurisdiction, there was “no appeal 
against his order, and that consequently he 
saw no reason to'interfere. 

We are of opinion that, as'a Court of 
general supervision, we are competent -to 
declare the order of the Moonsiff, which was 
wholly without jurisdiction, to be null and 
void. The order is, therefore, reversed, and 
the original application of *the jydgment- 
debtor, itpugning the legality of the sale, 
must be disposed of by a competent Court. 

i The 24th January~$866. 
Present: : 


B. Kemp and L. S. Jackson, 
Judges. 


Gosts+Objectiogs as` to—when and 
e how to be raised. 


e Care No. 562 of 1865. 
“Hiscellameamnselp peal from an order passed 


by the Principal Sudder Ameen of the 24- 
Pergunnahs, dated the 25th July 1865? 


Hureenath Banerjee (Judgment-debtor) 
: Appellant, 


VETSUS 


Doybo Chunder Banerjee (Decree-Ifolder) 
. Respondent. 


Baboo Ashootost Dhur for Appellant. . 


Baboo Woopendur Chunder Base for. < 
: Respondent. 

An objection as to costs isa mater which should be 
raised in the sĦape of an application to amend or review 
the original deqee, and failing that, by way of regular 
appeal against the decrec; but not in the execution of 
the decree. ` i : 

Tux appellant is not represented by any 
pleader appearing for him. . We have looked 
into the ease, and find that the main objec- 
tion preferred is in the matter of costs, 


+ 
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which, it is contended, ought not to have 


| been separately awarded to the decree-holder 


who was (it 1g alleged) a mere pro forma 
defendant. :' 

However this may be, we think that the 
appellant’s objection où the subject of costs 
is a matter which ought to have been raised 
in the shape of an application to amend or 
to review the original decree, and, failing 
that, by way of regular appeal against the 
decree ; and that it could not be determined 
in the execution of the decree. 

We dismiss this appeal with costs, and 
the same order applies to N8, 561. 


a 


The 24th January 1866. 
* Prosent: . 
The Hon'ble F. B. Kemp and L. S. Jacksan, 
Judges. 
Attathment—Striking off of suit. 
Case No. 566 of 1865. 7 


Miscellaneous Appeal from ap order passed 
by the. Judge of Shahabag, dated the 
16th August 1865.’ 


Purbhoo D oss (Decree-holder) Appellant,. 
versus 


Gome Bhujun Sing (Judgment-debtor) and 
others (Decree-holders) Respondents: ` 


Mr. C. Gregory and Baboo Khettur Mohun 
Mookerjee for Appellant. 


None for Respondents 
An attachment cannot subsist when the suit has been 
struck off for neglect to pay in the tulubana for the 
service of the-necessary sale processes, à 

We think that the Judge was right. 
It is clear that the appellant, who had 
taken out attachment, rfeglected to pay in 
the tulubana for the service of the neces- ` 
sary sale processes, and his case was re- 
moved from tle file by the Principal Sudder 
Ameen, owing to the above neglect. 

It is*very clear that an attachment 
dannot subsist unless some suit isp going og, 
In this case, the suit had baewW struck off: 
and no appeal was preferred by the appellant, 

The direction of the Principal Sudder 
Ameen that the attachment was to hold 
good, notwithestanding that the suit had 
been struck off, wag clearly illegal. 

No attachment subsisting on the part of 
the appellant, when the pgoceeds of the sale 
were distributable, he a S under 
the _pravisions of Section „270 of Act VIII 
of 1859 to be paid first. 

The appeal is dismissed without costs, : 
respondents not appearing. Or es 


x 
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The 24th Jannary 1866. 


e 
Present: 


The Hon’ble F. B. Kemp and L, S. ` 
Jackson, Judges, 


Decree (Enforcement of)—Notice. 


Case No. 668 of 1865. 


Miscellaneous Appeal from an order passed 
Backergunge, dated 


by the Judge of 
the 7th August 1865. 


Sham Chand Bysack (Decree-holder) 
~ Appellant, 
e 


eo VETSUS 


Mr. Lucas Theodore Lucas (Judgment- 


debtor) Respondent, 


i e 
Baboos Onoocool Chunder Mookerjee and 
Kalee Progunno Dutt for Appellant. 


Mr. G. C. Paul and Baboo Sreenath Doss 
for Respondent. 


The mere notice to a judgment-debtor of his decree- 
holder’s intention to enforce his decree unless cause 
were shown hy him, is not a proceeding to enforce or 
keep in force the decree within the meaning of Section 
20 Act XIV of 1859, ° 


THE appellant is the decree-holder. It 
appears that the original decree was passed 
in 1854. The application to revive the 
decree is dated in January 1865. The Judge 
held that the application was barred by 
limitation. 

In appeal it is coatended that, as a notice 
was issued, it must be held that legal steps 
were taken to keep the decree alive, and 
that the Judge’s order is opposed to Section 
21 Act XIV of 1859. - 


On referring to the record, we fud that 
the only step taken by the decree-holdef 
between 18§4,and 1865 was to nfove the 
Court of Backergunge to serve a notice on 
the juggmdhbt-debtor, through the Judge of 
Dacca, to show cause why the decree should 
not be enforced. against him. This notice 
was not served on the judgment-debtor, but 
itis said that in his absence it was left at 
his usual place ofgyesidence in Dacca. The 
question is wheth@ such a noticg is such a 
proceeding to enfoyce or keep in farce the 
original judgment as is contemplated in Sec- 
tion 20 of Act XIV of 1859, by which Act 
this gase ig governed. We think not; the 
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notice merely intimated to the judgment- 
debtor that 1t was the intention of the decree- 
holder to enforce his decree, unless cause 
were shewn. But for the fact of more than 
a year having elapsed from date of decree, 
no notice at all wotld have been necessary, 
and the decree-holder would have done posi- 
tively ‘nothing. In this case an abortive at- 
tempt was made by him to give his judg- 
ment-debtor notice that it was his intention , 
to enforce his decree. Nothing further was 
done to carry out that intention, and there- 
fore no proceeding to enforce the judgment 
or to keep it in force was taken. 

The pleadér ig unable to show us any 
ruling of this Court to the contrary. The 
order of the Judge is upheld, and'the appeal 
dismissed with costs and interest. 


The 25th January 1866. 
Present: ’ 


The Hon'ble F. B. Kemp and L. S. Jackson, 
°° Judges. 


Decree (Ebforcoment of)—Notice. 
Case No. 554 of 1865. 


Miscellaneous Appeal from an order passed 


by the Judge of hirhoot, dated the 22nd 
May 1865. ° 7 


Girjanund Oopadhya &Decree-holder) 
Appellant. y 


= 


VETSUS -o 7 


Chunder Binode Oopadhya (Judgment-debt- 
or) Respondent. 


Baboo Kishen Succa Mookerjee for 
Appellant. 


Baboos Kishen Kishore Ghose and Greja 
Sunkur Mojoomdar for Respondent. 


e . e 
The mere issue of notice to the judgment—debtor in 
cases wherg more than one year has elapsed from the 
date of decree, is nota proceeding to enforce or keep 
in force the decree. 


Ts Court has ruled that the’ mere issue 
of a notice to the judgment-debtor in cases 
where more than one year has elapsed from 
date of decree is not a proceeding to enforce 
or to keep in force the decree. . 

The Judge's decision is àfirmed, and the 
appeal dismissed with costs and interest. 


ka, 


Miscellaneous 
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The 25th January 1866. 





Present: 


The Hon'ble F. ‚B. Kemp and L, S. Jackson, 
Judges. 


Revival of decree—milatoriness of 
the Court, 


a, 4 Case No. 586 of 1865. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Backergunge, dated 
the 14th June 1865, affirming an order 
` passed by the Principal Sudder Ameen 
of that. District, dated the | 81st March 
1865. s 


Rajah Sutto Surun Ghossal Babadoor (Des 
cree-holder) Appetani 


t 
versus 


Nobeen Chunder Doss and stead (Judg-’ 
ment-debtors) Respondents. 


Baboos Hem Chunder Banerjee and Obhoy 
` Churn Bose for Appellant. 


No one for Respondents, ` 


"The dilatoriness of the Court cannot prejudice a peti- 
tion for r@vival of a decree, if filed in time. The 
appellant is not bound to remind thy Court to do its 
duty “by motiog or petition. 

Tax Judge admits that the appellant’s 
petition for the revival of° his decree was 
filed in time, and further that it was the 
“ dilatoriness” of the Qourt which brought 
about the delay;'and yet,‘in’the face of this 
admissipn, he holds that the appellant was 
bound tq remind “the Lower Court of its 
duty by metign or petition. The omissions 

—f the Court were, visited upon the suitor, 
and his application which was admittedly 
filed in time wassrejected. 

We think that such an order is quite uh- 
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Shaikh Fuzl Imam and others ,(Decree-` 


holders) Appellants, 3 
: ° versus : 
Doolun Singh and others (Judgment-debtors) 
Respondents. 


Messrs. R. E. Twidale and C. Gregory 
and Baboo Mohendro, Lal Shome for 
. Appellants. . 


No one for Respondents. 

Limitation runs from the date of the last judgment 
by which the whole decree becomes final, and not from 
the dite of an incomplete decree ~(¿.¢., where a case is 
‘partly decreed and partly remandgd). 

In this case we must -hold the Judge's 
decision to be erroneous. The Sudder 
Court in 1860affirmed the Additiénal Judge’s 
decision in part, bu® remanded the case for 
further investigation on certain poimts. 
That investigation took place, and a final 
decree was passed, which was “upheld” (to 
use the dudge’s words) “ by the High Court 
in its entirety” th 1862. ; 

It was undoubtedly from the date of this 
last judgment, by which thee whole decree 
became final, that the period of limitation is 
to run ; for the plaintiff could not be ex- 
pected to execute, and in fact could not 
execute an ‘Incomplete decree, and could 
tike no steps, until the whole of the ques- . 
tions in the suit were adjudicated upon. 

The Judge’s order is; therefore, set aside 
with costs., 

This ordér applies to cases 607-8-9, and 
the counter-appeal No, 636, it is admitted, 
must, under this decision, fail, and it is, there- 
fore, dismissed with costs. 


The 18th Aust 1865. 
Present : 


sustainable, and we reverse it and decree | The Hon'ble H. V. Bayley and J. B. Phoar, 


this appeal with costs and interest. 


_ The 25th January 1866. 
~ Fresent: ° >œ 


. Judges. : 
Jarisdiction (of Civil. Gourt)—For- 
* gery—Criminal Prosecution. > f 
Dinotundhoo Chuckerbutty,, Ietitioner? 


Under Section ‘W0 of the Code of Criminal Proce- 
dure, z any Civil Court which has the power of calling 


The Hon’ble F. B. Kemp and L.S. Jack ‘before it the proceedings and evidence of a® suit in 


s son, Judges | 
Limitation—Final decree. : 
Case No. 606 of 1865. «` 
Miscellaneous Appeal from an order passed 
Ey the Judge of *Behar, dated the 2nd 
ugust 1865,-modifying an order passed 
y the Principal Sudder Ameen of that 
i - Bistrion dated the-6th December 1864.. 


charge being entertamed and investigated by 


:which forgery is alleged to have been committed, may, 


; ‘| if satisfied, after a preliminary, enquiry, that the charge 


is proper for investigation, givé its sauction ‘to the 
the 
Magistrate; notwithstanding that the Subordinate Court 
by whom the suit was being trjgd, refused its sanction 
to the prosecution. 
® 
Pheay, _J.—DivosunpHoo CHUCKER-' 
BUTTY, the ‘present petitioner, seeks té set 
aside an ordér of the J udge of Dacca, dated 
the 29th of April last, giving sanction to pro- 


/ 
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—_ 

“ceedings being entertained -in the Criminal 
Courts against the petitioner and others 
under Section 170 of tlfe Crifhinal Proce- 
dure Code, The circumstances out of 
which that order arose were shortly as 
follow, as stated by the petitioner in his 
petition :— 

The petitioner and the prosecutor who 
now desire $o take Criminal proceedings 
against him, were sued together as co- 
defendants in a suit for contribution in re- 
spect of certain Government Revenue, which 
the plaintiff in that suit alleged he had ‘paid 
on the defendante behalf. The prosecutor 
did not appear in the suit; but the petitioner 
did, and, as matter of defence, put forward a 
document purporting to. be a*Bill of Sale 
from prosecutor to himsdif, with the view of 
showing that he had no liability except as 
transferee of the prosecutor, and that that 
liability did not commence early enough 
to support the plaintif’s claim. “Notwith- 
standing this document, the suit was decreed 
against all the defendants, against the 
petitioner an@ prosecutor alike. After the 
termination of the suit, the prosecutor com- 
plained to the Deputy Magistrate of the 
district that the Bill of Sale put forward 
in the late suit by the petitioner was a for- 
gery, and sought to institute Criminal pro- 
ceedings against the petitioner in respect 
of it. The Deputy Magistrate, after some 
preliminary enquiry, refused to go on with 
the matter without the sanction of the Sud- 
der Ameen before whom the suit was tried, 
and he wrote to the Sudder Ameen for that 
sanction. In reply, the Sudder Ameen de- 
clined to give the sanction asked for, because 
he saw no reason to impugn the prima facie 
authenticity of the document, and for put- 
ting the petitioner on hig trial for forgery. 

Thereupon, the prosecutor applied to the 
Judge of Dacca, and the Judge’ made the 
order which is now sought to be set aside.’ 

The substance of the petitioner’s conten- 
tion is, that, the sanction contemplated bý 
Se®ion 170\ean only be given by that Court 
in which the evidence is actrally (for, the 
first time) Given in the suit, or by some 
superior Court before which the suit has 
come in regular gourse, and which has thus 
before it all the materials,of the case at the 
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time when the application for its sanction is’ 


made. ` 

I think that konientioi is unded on 
much too narrow ,a view of the séope of 
Section 170. But I have also some ‘doubt 
whether the case before us comes within 
the operation of Section 170 at all, At‘any 
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rate, if it does so, it seems to me practically 
undistinguishable from that of Radhanath 
Banerjee versus Kangalee Mollah, reported 
in Marshall’s Reports, page 407, and is, there- 
fore, governdd by the decision there given. 
As the Chief Justice remarked in that case, 
“ the object of that Seétion is to prevent 
“persons, being parties to a suit, from 
“ oppressing and harrassing their adversaries 
“by Criminal proceedings under thee Section 
“of the Penal, Code to which reference is 
“made in respect of documents used in evi- 
“dence in Civil Proceedings.” This ig 
somewhat different from the object of the 
repealed Act I of 1848, which, in effect, 
made the Court the accusing party. That 
Act, by forbidding Magistrates to receive 
charges, except as therein directed from the 
hands of the Civil Court, took away from 
private persons, in certain limited cases, the 
power of preferring Criminal charges of for- 
gery against others, their adversaries in a 
Civil suit, and transferred that power to the 
Civil Court in which the suit was pending, 
and which was directed to send the party 
accused in custody before the Magistrate. 
By Section 176 of Act XXV of 1861, the 
Legislature dgegs nothing of this kind: it 
leaves the power of preferring the charge 
with the party, and only provides that it 
shall not be entertained- “except with the 
“sanction of the Court in which the docu- 
“ment was given ip evidence, or of some 
“other Court tœ which such Court is subor- 
“dinate. Such sanction may: be giyen at 
“any time.” And it is#worth remarking 
that the latter part of Section" 171 still gives 
the Civil Court theonly power “which was 
conferred upon it by Act I of 1S38"namely, 
of itself sending the accused person in cus- 
tody before the Magistrate when, as I sup- 
pose, the matter of accusation turned up 
before it during the actual trial of the. suit. 


'| It therefore appears to me that the “ sanc- 


tion” of Section 170 is something new ; and, 
in my judgment, it merely means so much 
action on the’ part’ of a Court of Justice, 
which ,has access to all gthe evidence and 
proceedings in a suit, as will protect a party 
to that suit from harrassing Criminal accu- 
sations at the hands of his adversary, rela- 
tive to documerfts which haveebeen used 
as evidence in the suit. No ginnecessary 
restriction is intended to ha placed on the 
right (and indeed duty) of a private person 
to prosecute where-he believes the offence of 
forgery to have been committed. Thdé evil 
aimed at is, I think, the attempt of the pro- 
secutor to make a frivolous prosecution the 
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instrument for harrassing one who has been 
his opponent in a Civil suit relating to mat- 
-~ ters occurring in that suit, and I judge, from 


the very wide and restricted words which |. 


- the Legislature has employed in Section 170, 
. that it considered this objget would be hit by 
imposing as a condition precedent to a prose- 
cution of the kind referred to, that some 
Civil Court, which has the power of calling 


_ before ié the proceedings and evidence of 


the suit, shall, after satisfying itself (by 
preliminary enquiry if necessary) that the 
charge is proper for investigation, have given 
its sanction to the charge being enter- 
tained and investigated by the Magistrate. 
With these views, I am of opinion that one 
such Court having given the requisite sanc- 
tion, the Magistrate is bound to investigate 
the charge as he would in. any other ordi- 
nary case, and exercise his discretion solely 
with reference to the merits as. they appear 
before him. It is, I think, a ‘matter of 
perfect indifference that other subordinate 
Courts, including, it may be, the Court of 
first instance, have previgusly refused their 
sanction to the prosecutiong for ‘LE do not 
think thgt either the giving or the withhold- 
ing of the sanction is a judiqjal act similar 
to the endorsement of the*Judge on the 
Nisi Prius record in England which has thé 
effect of giving or refusing dosts, and which, 
- once done, cannot be altered except-by re- 
view or appeal. I will onty add that (as I 
have glready hinted) I have doubts whether 
the casedeforaus really comes within the 
„ spirit dB Act. The prosecutor and peti- 
tioner were not adverse litigants in the swit 
in question, ‘and it does not appear that the 
document which is alleged to be forged, 
could, as used in that suit, have any disad- 
“ vautageous effect on the prosecutor’s inter- 
ests. On the whole, I think the rule nisi 
must be discharged with costs. ` \ i 
~ Bayley, J—Under the facts df this 
ease, I think Section 170 of Act. XXV of 
1861 allowed,the petitioner to apply to the 
Judge'of Dacca for his Sanction to an en- 
quiry beforé the Magistrate, when the Sud- 
der. Ameen: had refused, his application to 
_ the same effect, ` 
I, therefore, concur .with the order pro- 
posed by my learned colfeague. __ f 







‘favor amopnts to, and 
‘years have elapsed since that order was pass- 
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'Fhe 30th August 1865, 


z Present : % 
The Hon’Ble G. Loch and F. A. Glover, 
Judges. 


Execution of decree—Limitation— 
Set-off. 


Case No. 258 of 1865. 


Miscellaneous. Appeal from an order passed 
by the Judge of Jessore, dated the 21st 
February 1865. 


Prosunno Goomar Ghose and others (Decree- 
holders) Appellants, 


versus 2 


Sham Lal Gangopadhya (Judgment-debtor> 
Respondent. 


Mr. C. Gregory and Baboo Romanath Bose 
tor Appellants. 


Mr. R. 7. Allan and Baboo Tarucknathk 
Sein for Respondent, 


A tenant obtained a decree giving him possession of 
his tenure with mesne profits, but directing him to pay 
the rent due to the zemindar with ifterest up to date 
of realization. The tenant who. had kept alive his 
decree by intermediate applications for execution, having 
applied for further execution,—Heup that the zemin- 
dar, who had made no attempt to execute his decree 
within the period of limitation, could not, whem the exe- 


-gation of his decree was barred by limitation, be allow- 


ed to execute in the shape of a set-off, 
Order passed on the 24th August 1865. — 


Waen the case was called up for hearing 
the respondent’s vakeel was not in attend- 
ance. The case before us is as follows: 
The appellant obtained a decree on the 11th 
January 1848, reversing the saleof his tenure, 
and giving him possession with mesne profits, 
but directing him to pay rupees 98-2, 
the amount of rent due to the defendants 
with interest to datp of realization. Appli- 
cation for the execution of the decree was 
made by the Sppellant in 1851, and it has 
been kept alive intermediately by repeated 
applications. The defendant appears to have 
‘made no attempt to realize the sym of rupees 
928-2 awarded him under the lecree; Sut 
now that the ‘appellant has” again sued out. 
execution, the defendant has app¥ied“to the 
Judge to have the sum deereed to him with 
interest deducted as a set-off against the ap- 
pellant’s claim. As the defendant up to the- 


„present time has made no attempt to execute 


his decree, for such in fagt the order in his 
ore than sixteen 


ed, hecannot now be allowed to execute it in 
the shape of a set-off, and we think the Judge 
was in error in allowing it, as execution is 
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R 
barred by limitation. We reverse the order 
of the Judge, and decree this appeal with 
costs. i i 





s 
Final Order. 

At the request of the petitioner’s vakeel, 
who stated that.by mistake the case in this 
Miscellaneous file had been taken upa day 
before the date fixed in the notification, we 
suspended ous order passed on the 24th, 
in order that the petitioner’s pleader, 
who was absent when this case was brought 
up, might be heard. This flay this case 
has been again® brought up for hearing, 
and it is urge by Mr. Allan for the 
respondent that the decree of 1848 con- 
tained a direction for the payment of the sum 
of rupees 928-2 out of the mesne profits 
declared to be payable Yo the special ap- 
pelMaut. We have carefully read the decre- 
tul order, and cannot find any such provision. 
It appears from what is stated tous that 
previous to 1848 the respondent, wo is the 
zemindar, obtained a summary decree for 
rent from the Collector, and under that 
decree sold the’tenure. What was the date 
of that decree is not shewn us. The suit by 
the special appellant was to set aside: that 
sale, and the decree in his favor of the llth 
January 1848 provides for the payment of 
the rent to the zemindar. What is said in 
that judgment regarding the zemindar’s 
claim is in effect a confirmation of the Col- 
lector’s decree. It declares the plaintiff 
bound to pay that amountof rent to the zemin- 
dar while the sale of his tenure is set aside, 
ang he is entitled to recover mesne profits 
during the period of dispossession, As this 
decision was passed long anterior to’the en- 
actment of Act VIII of 1859, when the prin- 
ciple of set-off was fot recognised by the 
Courts, the zemindar was bound, in the absence 
of any order declaring that the gum payable 
to him as rent should be deducted from the 
mesne profits, to execute his decree in the 
usual way, and he has done nothing up to 
the present (me. Now that'the spegial ap- 
pellant, who has kept alive his decree, seeks 
further execution, the respond8nt asks that 
his claim, with the interest which has accru- 
ed thereon, may be charged as a set-off 
against part of the. appellant’s claim under 
the provisions of Section 2Q9 of Act VIII of 
1859. This doubtless he would be entitled 
to have if his decreegavere capable of execu- 
tion ; but if execut®n is barred by (imitation, 
he not having attempted to execute it with- 
in twelve years, the decree is so much waste 
paper, and cannot now be enforced. The 
zemindar his no one to blame but himself. 
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He might have applied for execution; and 
if the Court to which he applied had, passed 
any order refusing to execute on the ground 
that he had a larger sum to.pay as mesne 
profits, or directing his claim to be deducted 
from the larger claim when the amount of 
mesne profits warohecsttelied: he would have 
preseryed his right. But he appears to 
have been sugine throughout. Under these 
circumstances, we see no sufficient grounds 
for interfering with our order of the 24th 
instant. f 


The 25th January 1866. 
Present : 

The Hon’ble F. B. Kemp and L. S. 

Jackson, Judges. 


Execution of decree —-Liability of Joint 
Judgment-debtors, 


Case No. 628 of 1865. 
Miscellaneous Appeal from an order pass- 
ed by the Judge of Tirhoot, dated the 
29th June 1865, reversing an order pass- 
ed by the Sudder Ameen of that District, 
dated the 5th»December 1864. 


Gopal Pershad and another ( Decres-holders) 


Appellants, 
versus 
Ramawoogra Sing,(Judgment-debtor) 
Pespondent. i 
Baboo Anund Gopal Pauleet for 
Appellant$. . è ; 
Baboo Mohesh Chunder Choretemy for 
Respondent. æ ~y» 


e 
A decree-holder can execute his decree against one or 
anyeor all of the joint judgment-debtors. If he bas re- 


ceived any sum in part payment of his decree from 


one of the joint-debtors, and chooses to absolve him 
from further liability, and to proceed against the 
others, this will not affect the position of the debtors 
inter se or their mutual responsibilities, or absolve the 
debtor who has paid from contributing if he has paid 
less than hè is liable for as between him and his co- 


debtors. 

Ir is admitted that in this case the 

decree was passed againêt all the defend- 

auts, and that they were jointly and sever- 

ally liable. But the Judge holds that, be- 
cause the decree-hplder chose to receive a 

certain sum from one of the joifft-debtors, 

and to pursue him no further in*xecution, 

he is by his own act estopped from exe- 

cuting his decree against the other. joint- 

debtors under the decree, except rateably ~~. 
and to the extent of the sum’ recovered by 
him from one of the eo-derendants.’ 


© 


x 
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On calling upon the pleatler for the re- 
spondent to support the judgment of the 
Judge, he refers to a decision of this Court, 
dated 18th February 1862, in the case of 
Bishonath Tewaree, petitioner, versus 
Koolashbany Narain Singh and others. 

It is very clear’ that the decree-holder 
could execute his decree against one og any 
or all of the joint judgment-dabtors. “If he, 
has received any sum in part. payment of 
his decree from one of the joint-debtors, 
and chooses to absolve him from further 
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ability. Section 11 Act XIV of 1859 applies to suits” 
and not to processes in execution of a decree. 

Tue only point taken by the pjeader for 
the appellant fs that one of ‘the decree-hold- 
ers attained his majority in February 1865, 
and that he took steps to enforce the decree 
within the prescribed period ‘after attaining 
majority. s 

We know of no law or rule of practice - 
which stays the Law of Limitation in cases of 
execution pending the period a decree-holder 
may be undera legal disability. Section 


liability, and to proceed against the others, 11 of Act XIV*of 1859 quoted by the plead- 


this will not affect the position of the de- 
fendants inter se, or their mutual respon- 
sibilites, or absolve the co-defendant who 
has paid from contributing if he has paid 
less than he is liable for as between him and 
his co-defendants. ` 

The decision referred to did not lay down 
any general rule, and was governed by its 
peculiar circumstances. We also find that 
ìn that case, a compromise was entered into 
by the plaintiff and some of the co-defend- 
ants during the pendency ‘of the case. 
The circumstances of the case not being 
applicable to the present case. the- decision 
is not biħding upon this Bench. _ 

The appeal is decreed, andethe decision of 
the Judge feversed. _ 
_, This judgment.will govery No. 629. i 





e 
The 25th January 1866. 
Present : 


The Hoble F. B. Kemp and L. S. Jack- 
* son, Judges. 


: a a i 
Brecution of decree—Limitation— 


Legal disability—Section 11 Act 
XIV of 1859. 


Case No. 632 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 28th 
June 1865, 

Rotty Rumun Oopadhya (Decree- holder) 

i Appellant, PA n 


VETSUS ° 
Chunder Binode Oopadhya and others (J udg-- 
ment-debtors) Respondents. 
` Baboo Kishen Sucea Mookerjee for 
Appellant. - 
Mr. R. E, Twidale Tor Respondents. 


"* There is no law or rule of practice which stays 
the Law of Limitaflon in cases of execution pending 
the. period a decree-holder may be under legal dis- 


er applies to suits and not, to 
execution of a decree. 

The appeal is dismissed with costs and 
interest. 


processes in 


The 25th January 1866. 
l es "Present : 
The Hon’ble F. B. Kemp afd b. S. Jack- 
` son, Judges. 


Certificate (Grant of—tè Widow)— 
Adoption. 


- Case No. 640 of 1865. - 


Miscellaneous Appeal from an order passed , 
e by the Judge of Rajshahye,- dated the. 
12th August 1865. 


Nitto Kallee Debte, Appellant, 
“versus. ` 
Obhoy Gobind Chowdhry, Respondent. 


Baboos Sreenath Doss avd Shib Chunder 
` Mojoomdar for Appellant, < 


` No one for Respondent, 


A certificate may be granted tò a widow, as guardian 
of her minor son, to collect th@debts due tu her deceased 
husband, notwithstanding that the adoption of the 
husband may have been Set aside. i 

Tis was®an application by a Hindoo 
widow, as guardian of her minor son, for a- 
certificate to enable her to collect the debts 
«due to the estate of her deceased husband. 
‘In her Gpplication her husbandf was st#fled 
hy the name hg usually went by, wiz. Sukuda 
Gobin Chunder, ° f 

The Judge refused to grant the certificate, 
because the adoption of Sukuda Gobind 
Chunder had been set aside by a decision of 
the Privy Councif. E 

We are óf opinion that the Judge ought 
to. have granted the aplant a certificate to 
collect thé debts due to her busband, com- 
monly known by the nante of Sukuda Gobind 
Chunder, for itwas by that name he was 
known. during his life-time, and in that name 
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all his monetary ‘transactions were carried ‘The 25th January 1866, 
en 4 aan - Pacae Present : 

e granting. of such a certificate in no 
ways recognises the status of the husand| TRe Hou’ble F, B. ewe and L. S. Jackson, 
as an adopted son. The opposition on the uages- 
part of the objectors appears to the Court] Limitation—Appeal struck off for 
to have been vexatious. efault. 


We, therefore, 
direct that this appeal be decreed with costs. 
` i 





The 25th January ,1866. 
o Present : 


The Hon’ble F. B. Kemp and L. S. Jackson, 
_ Judges. 


Interest (Right of decree-holder to). 
Case No. 649 of 1865. 


Miscellanepus Appeal from an ordtr passed 
by the Principal Sudder Ameen of the 
24-Pergunnahs, dated the 30th June 
1865. e 


Modhoo Soodun Roy Chowdhry and others 
(Decree-holders) Appellants, 


verSus N e 


Bhikaree Roy Chowdiry and others (Judg- 
ment-debtors) Respondents. 


Baboo Motee Lal Mookerjee for Appellants. 


Baboo Baneenath Bose for Respondents. 


As long as a decree-holder does not incur the loss 
of right by limitation, he cannot be deprived of the 
interest which his decree gave him, on the ground of 
his dilatoriness in takingpout execution. 


We think the decision of the Principal 
Sudder Ameen is wrong in wjthholding in- 
terest on the ground that the decree-holder 
had been dilatory in taking out execution. 

The decree was for money and bore in; 
tepest till Gate of realization. The judg- 
menht-debtoryought to have paid the amount 
due if he wished to escape the payment of 
further interest ; and, as long as the creditor 
does not incur the loss of right by limitation, 
he cannot be deprived of the interest which 
the decree gave him. ° i; 

We are referred to a Construction of th 
Sudder Dewanuny rlawlut; but that Con- 
struction has been” superseded bye the Code 
of Civil Procedure. ei 

On this point, therefore, wee must order 
the decision of the Principal Sudder Ameen 
to be amended with costs. 


e Case No. 666 of 1865, 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Dacca, dated the 28th 
August 1865, reversing an order passed 
by the Principal Sudder Ameen of that 
District, dated the 8th April 1865. 


Gour Chundgr Shaha (one of the Decree- 
holders) Appellant, 


versus 


Gour Mohun Ghose and others (Judgment- 
debtors) Respondents. 


Baboos Kalee Prosunno Dutt and Kalee 
Mohun Doss for Appellant. 


` No one for Respondents. ` 


An appeal struck off the file for default does not give 
the decree-holder a fresh point from which to start 
in calculating the period of limitation when he seeks 
to execute his decyae. ' 


We think in this case the Jfdge was 
right. ` 

An appeal struck off the file °for default 
does not, we think, give the decree-holder a 
fresh point from which to start in calculat- 
ing the period of limitation when he seeks 
to execute his dgcre’. 

The appeal is, therefore, dismissed. 


À e 
. am 
The 25th January 1866, 
o ay 


Present: 


The Hon’ble F. B. Kemp and L. S. Jackson, 
Judges. 


Ex-parte Judgment (Application to 
set aside)—Procedure. 


Case No. 595 of 1865. 


Miscellaneous Appeal from an order passed 


by the Judge of East Burdwan, dated 
the 27th June 1865. : 


Dobrgaranee Dossee, Appellant, 
: A VETSUS 
Jadub Chunder Thakoor, Respondent. - 


Baboos Kishen Kishore Ghose and Gopal 
Lal Mittes fore Appellant. | 


Mr. J. L. Reed and Baboo Sham , Lal.. 


Mitter for Resportdent. 


An application under Section 119 Act VIII of 1859 
to set aside an ex-parte judgment decreeing possession of 
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Site ies a eaan e en a Baboo Onoocool Chunder Mookerjee for 
oe ug Sere cine 80 at Bama aad a rejected ° Respondents. 
were parties to the original snit, their splits “coal apn order toradmit.of, whee EE arne a e oe 
nôt be entertained under Section 280. the sum due under each decree or decrees must be 
In this case it appears’ that a suit was | ‘finite s 
brought against Ram Sunkur and Hur Sun-| We think that the Judge has rightly held 
kur for possession of a putnee, and, to set | that Section 209 of the Code of Procedure 
aside certnin dur-patnees said go hav been | does not apply in this case. 
created,subsequent to the pprehase of the| In order to admit of a set-off being made 
parent putnee in execution of a decree. where there are cro8s-decrees, the parties 
The judyment was an ex parte one. The| must be the same, and the sum due under 
appellants in No. 627 applied under Section |.eaclt decree or*decrees must be definite. 
119 of the Code of Procédure, but were| In this case it is very doubtful what the 
directed by the Judge to bring,forward any | liability of Siakut Hossein really is. In the 
claim they might have at the time of exe- | first decree for dower which Fuziun obtain- 
cution. No appeal appears to have been |ed against Siakut and Luheemun, those 
made against this order. parties were made personally liable only to 
‘ The decree was executed , and within | the extent to which they inherited the estate 
thirty days from the date of the process|of the husband of Fuzlun. In the other 
enforcing the judgment, the appellants ap- | suit, in which Fuzlun and Shureefun were 
plied under the provisions of Section “119. | co-plaint#ffs, it is not shown with any cer- 
Their application was rejected by the | tainty who are the heirs of Shitregfun. Siakut 
Judge. He held that, as the ancestors of | Hossein is the husband it is true, but there 
the appellants were parties’ to the origin- jare admittedly other heirs. e 
al suit, their application could not be-en-| On the whole there is so much uncertainty 
tertained under the provistons of Section|in the matter that the Court is unable to 
230 of the Code, apply the principles of Section 209. The 
We think that the Judge is clearly wrong. | appeal is dismissed with costs and interest. 
The application is not made under the pro-| ° 
visions of Section 230, buts under those of 
Section 119, and was made within: thirty 





` 


The 26th January 1866. 


days from the date of the process enforcing 
the judgment. The order əf the Judge is Present: 
reversed with costs, and the case sent back | The Hon’ble F. B« Kemp and F. A. Glover, 
for trfal under the provisions of Section, Judges. 
1119 of the Code. err y 
, . —Admissi - 
This Sf applies to appeal No. 627. - eee e 


mp œ 
e 


Case No. 695, of 1865. 


Miscellaneous Appeal from anorder passed 
by the Judge of Patna, dated the 31st 
, August 1885. 


The 26th January 1866. 


: Present: 
` The Hon'ble F. B.: Kemp and F. A. Glover, quchnes Naran e reset) 
Judges: e Appellant, 


Cross-decrees—Set-off. 
: Case Np. 694 of 1865. , 
Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated*the 18th 
, September 1865. 
Moulvie Rezacoddeen Hossein alias Siskut 
Hossein {Judgment-debtor) Appellant, 


e : versus {d P 
Shudasheo Singh and others (Dé€ree-holders) 
Respondents. 
Baboo Bama Churn Banerjee for 
Appellant. ` 
Mr. R. E. Twidale for Respondents. 


A fresh starting poiht is given to a decree-holder by 
the judgment-debtor’s perce. o the debt. 
Interest rags on sums decreed&s a matter of course, 


eee a 
F ————— 


A f a ASE unless a specific order is recorded to the contrary. 
--Fuzlgonissa ee (Decree-holders)| Tae point in this appéal is whether the 
esponacnis. judgment-débtow’s admission, in his ‘petition 


j Mr, C. Gregory for Appellant, of the 21st July 1864, is sufficient to give 
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the decree-holder ‘a fresh starting point 
from which to calculate the period of limit- 
ation. . e hs 

It is contended by the appellant’s pleader, 
that the original execution applied for .on 
the 30th of November 1863 was out of 
time, the decree having been passed on the 
4th of December 1856. No doubt, this 
objection is sypported by the facts of the 
case ; and had the judgment-debtor been 
served with notice at that time, he would 
have been enabled to come in and plead 
successfully limitation against his creditér ; 
and a fortiori when the present execution 
was taken out, and notice served on the Ist 
of June 1864, the same objection would 
have been fatal to the decree-hokler’s claim. 

But, instead of doing tfat, the judgment- 
debtor condoned the laches of the decree- 
holder by admitting at least part of his 
claim on the 21st July 1864, and agreeing 
to pay that,amount. Under these*circum- 
stances, we agree with the Judge in thinking 
that a fresh starting point was given to the 
decree-holder ly the judgment-debtor’s ad- 
mission of the debt, and that execution may 
now issue as prayed for. 

The case of Digamburee Debia and ano- 
ther (3 Sutherland’s Weekly Reporter, Mis- 
cellaneous Appeals, page 27) is in point? 
and supports our view of the case. 

We, therefore, dismiss the appeal with 
costs. 

Appeal No. 696 is on a question of inter- 
est only ; and it has been frequently ruled 
that interest runs on sums decreed as a 
matter of course, unless a specific order is 
recorded to the contrary. This appeal also 
is, therefore, dismissed with costs. 


The 27th January 1966. 


Present: 
- The Hon’ble F. B. Kemp and F. A, Glover, 
a Judges, ’ 
Appeal td Privy Coungjl—Security 


from perty in possession under 
decree. ` 


Huro Soonduree Debia, Petitioner, 
. ` yersus, 

Mr. and Mrs, J. Stevensons Opposite party. 
Mr. R. T. Alın and Baboo Kisken 
Kishore Ghose for Petitiofter. 

Mr. R. V. Doyne for Opposite party. 


The High Court cannot interfere®to require security 
from a party who has formally been put in possession of 
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the property in dispute in execution of a decree, where 
execution was taken out before an appeal tothe Privy 
Council was preferred and admitted. 


On the 25th August 1865, the opposite 
party were called upon to show cause why 
they should not give security sufficient to 
cover the amount of the decree of this Court 
in regular appeal No. 343 of 1864 before 
they att allowed to execute the said decree, 

Mr. Doyne, on behalf of the opposite party, 
has this day shewn cause, The petitioner 
was heard through her pleaders, Mr. Allan 
and Baboo Kishen Kishore Gkose. 

The opposite party, who were the plaintiffs 
below, were successful in both Courts, and 
obtained a decree awarding possession with 
mesne profits of the property, the subject of 
the suit. 

The decision of this Court, affirming the 
decree of the Judge of Rajshahye, is dated 
the 31st January 1865. On the 22nd Fe- 
bruary 1865, the opposite party took out 
execution of that decree, and obtained formal 
possession of the property decreed on the 
7th of April 1865. 

The petitioners filed their petition of 
appeal to the Prvy Council on the 9th of 
March 1865, or subsequent to the application 
of the opposite garty to execute their decree, 
as also after the order to give them posses- 
sion had gone out. 

The learned Counsel for the opposite party 
contends that the Court has no power to 
interfere in the mattet, and that the posses- 
sion which has been formally given to his 
clients, the petitioners standing by and 
taking no steps in opposition thereta, cannot 
be taken away from them agdssaaipred to 
the petitioner who must bige the conse- 
quences of her own laches. 

he pleaders for the petitioner urge that, 
under Section 4 Regulation XVI of 1797, 
this Court is bound to interfere, and that ifthe 
Court deem it necessary to retain the oppo- 
site party in possession, they must furnish ade- 
quate security. Two decisions of this Court 
are quoted in support of the argument, 

We are of opinion that the rule must be 
dischafged; and the pet$tion rejected with 
costs. Section 4 Regulation XVI of 1797 
does not apply to tbe circumstances of this 
ease. In the present case, there is no exe- 
cution to suspend. ‘The opposite*party took 
out execution and obtained aneorder to be 
put in possession before the petitioner took 
any step even towatds filing an appeal to 
the Privy Council; formal possession wae~. 
given before the appeal was ‘admitted. The 
judgment of this Court has been carried inte 


14 Miscellaneous 
execution, and we know of no law or rule of 
practice which‘ vests this Court with juris- 
diction to interfere and restore possession to 
the petitioner. The decisions quoted by the 
pleaders are wholly inapplicable to a case 


where execution has heen taken out before’ 
an appeal to the Privy Council bas been |” 


-> preferred and admitted. The petitioner 
justly suffers the consequences of Ker own 
laches. 

e 





The 31st January 1866. 


Present: 


‘The Hon’ble F. B. Kemp and L. S. Jackson, 
Judges. 


Objections to decree-Appeal. 
Case No. 644 of 1865. 


' 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Behar, 
dated the 20th July 1865. 


f ., - 
Rance Emamun (Judgment-debtor) 
Appellant, » 


. 
VETSUS ° 


Ranee Moradun and others (Decree-holders) 
Respongents. 


Baboo Kishen Succa Mookerjee for 
À Appellant. à 


e x ` 
Mr. RE Fwidale and Baboo Mohendro 
æl Shome for Respondents. é 


A person who has lost her right to appeal from an 
order rejecting her objection and directing execution of 
decree to proceed, is not entitled to re-open a question 
already decided. 


THe appellant should have appealed from 
the order of the Principal Sudder Ameen, 
rejecting her objection, and directing execu- 
tion of the decree to proceed. 

It is admitted tfiat the process of* execu- 
tion has been taken out against the same 
property, as that which was involved in the 
former petition of objectjon which was re- 
jected. >” 

The appellant is not entitled to re-open a 
question already decided, and with reference 
to which’ she allowed Her right of appeal to 


pass, away, i 
The appeal # dismissed with costs and 


interest. . 
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The 31st January 1866. 


e 
° Present D s 


The Hon’blé F. B. Kemp and L S. 
Jackson, Judges. 


Jurisdiction (of Court to whom de- 
cree is referred. for execution)—Li- 
mitation. i 


, 


Case No. 708 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Tipperah, dated the 
24th Jung 1865. i 


Buzur Beebee and others (Decree-holders) 
Appellants, 


e versus 
e 


. . 
Mrs. Mary Jackson (Judgment-debtor) 
Respondent.e ` 


Baboos® Kishen Kishore Ghose and Greeja 
Sunkur Mojoomdar for Appellants. 


Rochfort and Baboo Nil Monee 
Sein for Respondent. 


A Court to whom a decree is referred for execution, 
has jurisdiction to decide that the decree-holder’s 
right to execute his decree has lapsed under the Sta~ 


tute of Limitations. . 
e 


Tus only point urged worthy of a mo- 
ment’s attention is that the Judge of ‘Fippe- 
rab, being directed by the Judge of Chitta- 
gong to execute the deceee,. the former 
Judge had no jurisdiction to decide that the 
decree-holdew's right to execute his decree 
had lapsed under the Statute of Limita- 
tions. ` l 

e The Court, to which a decree is referred 
by another Court for execution,fis compgent 
to enquireintpg the validity oM such decree 
in dcase whey it appears 
that the Court making 
the decree had no juris- . 
diction.* Much more then can the Court, to 
whom a decree is*referred for execution, en- 
quire into a poiht of jurisdiction involving 
the question of the po of ‘the Court to 
entertain the application of the decree-holder 
to exetute that decree. ° | 

We dismiss „this appeal with costs and 

interest. ` 


* Ses Section 288, 
Code of Procedure, 


_ 


1866. 


Miscellaneous 


. 
` 


THE WEEKLY REPORTER. 


Appeals. 45 





' The-31st January 1866. 
e ry 


Present: 
The Hon’ble F. B. Kemp and’L. S. Jackson, 
Judges. 


Khas possession (Right of Co-sharer 
to). 
Case No. 789 of 1865. 


. 

Miscellaneous Appeal from an order passed 
by the Judge of Dacca, dated the 2ist 
August 1865, reversing an order passed 
by the Sudder Ameenr'of that District, 
dated the 3rd February 1865. 


Brohmo Moyee Debia (Decree-haJder) 
° © Appellant, 


e versus 


Raj Chunder Roy and others (Jwdgment- 
debtors) Respondents. 


Baboos Dwarkanath Mitter, Romesh Chuna 
der Mitter, and Hem Chunder Banerjee 
for Appellant, ° 


Baboos Sreenath Doss and Greeja Sunkur 
Mojoomdar for Respondents. 


Until a partition takes place, a person is entitled, inci- 
dentally to the enjoyment of her rights as co-proprietor 
in a talook, to partake in the joint possession of all the 
land which was held kas “by the co-sharers or would 
be now so held by them if they had not granted a 


lease. ° 


In this case, the plaintif established her 
right to a fractional share ina certain 
talook, and sgot a decree for 
setiIhg aside, ae far as her interest extended, 
a putnee lease which her ct-sharers had 
granted, in hêr name as well as their own. 


It appeared that part of the land com- 
prised in this talook was held by ryots, 
and part was held A/as ; aad, in some part 
of the land held khas, the*defendauts had 
built houses while fte plaintiff was out of 
possession, ~ by 

In ‘execution of “the decree, she claimed 
actual khas possession as co-shnrér of all the 
khas land, aad incidentally demanded that 


è e 
possession, 


| 


the houses built on the lands shall be pulled 
down. The Court of`first instance passed 
certain orders on this point which on appeal 
were modified by the Zillah Judge, 


-He declared that the plaintiff was merely 
entitled to have 4t proclaimed that she was 
in possession (by virtue of the decree) of a 
specifi sharg in the talook, and nothing 
more. . 


Of these words, and of the refusal to give 
her kkas possession, the plaintiff now com- 
plains in further appeal, abandoning any 
claim to have the houses pulled down by 
order of the Gourt, but contending that she 
is entitled to share the possession of every 
part of the property held kkas. 


We think her contention is just, and that, 
until a partititn. takes place, she is entitled, 
incidentally to the enjoyment of her rights 
as a co-proprietor in the talook, to partake 
in the joint possession of all the land which 
was held khas by the co-sharers, or would 
be now so held by them if they had not made 
the lease. 

The words ugéd in the Judge’s decision 
undoubtedly go to limit the effecf of her 
decree, and sfe is entitled to have them 
amended, and to have the costs of this ap- 
peal ; but we sax nothing of the right which 
she may have as to the houses. 

This order appliess equally to the cases 
Nos. 740, 741 and 742. 


2 ———» 


í e 
The Ist February 186@°=—= 


oo ~.» 


Present : 


The Hon'ble F. B. Kemp and L. S. Jackson, 
Judges. 


Decree (Enforcement of). 


Case No. 735 of 1865. 


Miscellaneows Appeal from an order passed by 
the Offigiating Judge of Jessore, dated the 
17th August 1865. 


Gooroo Churn Banerjee (Deoree‘holder) 
Appetlant, 


. e 
Versus 


Roy Preeonath Chowdhr and others 
(Judgment-debters) Respondents. 
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Baboo Bungshee Dhur Sein for Appellant. 
No one for Respondents: 


-The mere filing of a petition praying that notice may 
be servéd on a judgment-debto%, is not a process to 
enforce a decree and such as keeps the decree alize. 


1 ty ; 
- Tars appeal must be dismissed with costs 
and interest. 


The mere filing of a petition, praying that 
notice may be served on a judgment-debtor, 


is not a process to enforce a decree and such 
as keeps the decree alive. - © ’ 


The 1st February 1886. 
Present : 


The Hon’ble F. B Kemp and L. S. Jackson, 
Judges. 


Set-off—-Cross-decrees—Einforcement 
of decree. 
’ a 


“Case No. 582 of 1865. 


Ld 
Miscellaneous Appea? from an order passed by 


the Judge of Mymensingh, dated the 21st |- 


June 1865, affirming an order passed by the 
Principal Suddgr Ameen of that District 
dated Phe 20th March 1865. 

a ¢ 7 


Anund MehunsSurma Mojoomdar and others 


(Decree-holders) Appellants, 
. e 


Versus 


Huro Chunder Bhuttacharjee (Judgment- 
debtor) Respondent. 
w 


‘Baboos Onoocool Chunder Mooherjee and 
Romesh Chundar Mitter for Appellants, 


Baboos Sreenath Doss and Nil AMdhub Sein 
for Respondent. 


A set-offisthot admissible except upon a cross-decree 
which the decree-holder is seeking to execute, and not 
upon a cross-decree incapable’ of execution by lapse of 

“times 


° 
A cross-decree must be kept alive by the action of 
- e. 
the party entitled under it, 
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An order striking off a case is not a proceeding 
under Section 20e Act XV of 1859 to enforce or keep 
alive a decree. ° ? 

Tue points urged before us in this appeal 
are these :— 

1st.—That the existence of a decree under 
which the appellant had been declared enti- 
tled to recover a certain amount from the 
opposite party was of itself sufficient to enti- 
tle him to a set-off under Section 209 without 
reference to the question whether that decree 
wase incapable* of execution.by lapse of time 
or not. i 

2nd.—That the decree was in force, because 
the application by the opposite party to exe- 
cute his crogs-decree of itself brought the 
appellant’s decree into activity. ` 

3rd.—That, irrespectively of this, it was in 
force with reference to the terms of Section 
20 Act XIV of 1859 by reason of the order 
passed oa the 14th September 1859. 

4th.—That there had beem a*defective in- 
vestigation by the Court of first instance in 
neglecting to enquire into the appellant’s 
allegation that there had bech a payment of 
50 rupees on the date last mentioned. 

On the first of these points, it is sufficient 
to observe that the law plainly contemplates 
ghe case of cross-decrees which the respective 
deeree-holders are seeking to execnte, and 
not of cross-décrees which may be in - exist- 
ence as pieces of paper somewhere. 

The second contention is in our opinion 
wholly untenable; a8 the cross-decree must be 
kept alive by the action of the party entitled 
under it. ; 

On the third point we observe that the 
appéllant was required to show (before hé 
could execute his decree) that he had taken 
some proceeding within three years next 
preceding the appltcation, that is, before the 
13th Septemker 1862 to keep it in force. We 
do not think the making of a note on the 14th 
September 1859 by some officer in the margin 
of a register to the effect that the case had 
been gfruck off the file, was Any taking of 
such a proceeding by the appedlant. . 

On the fou?th point we need ‘only observe 
that the appellant did not name ny yvitness- 
es, nor file any documents in proof of what 
he alleged ; that he merely stated evidence 
was forthcoming, and the Court observed on 
the other hand that evidence was not forth- 
coming. Supposing, erefore, that such | 
payment gould have nelbed the appellant, it 
is plain that the Court was not in fault. 

On all grounds, therefore, we think the 
special appeal *must fail, and we dismiss it 
accordingly with costs. oe 


eon’ 
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The 1st February 1866. ‘ 
e e 
Present: ° co 
The Hon’ble F. B. Kemp and L. S.. Jackson, 
Judges. , 


Limitation—Execution of decrees in 
force at time of passing of Act xIV 
of 1359- 


Case No. 647 of 1865. 


e 8 
Miscellaneous Appeal from an order passed by 
the Judge of Backergunge, dated the 17th 
June 1865, affirming an order passed by the 
Principal Sudder Ameen of that District, 
dated the 81st March \$65. ` 


Mr. Gasper Gregory-(Decree-holder) Appellant, 


` Versus s 


Juggat Chunder Banerjee (Judgment-debtor) 
Respondent. 


Mr. C. Gregory and Baboo Judoonath HMookergee 
for Appellant. 


No one for Respondent. 
. 


On the first application to execute, after the passing 
of Act XIV of 1859, a decree in force at the time of the 
passing of that Act, Section 21 applies ; but on the next 
and subsequent applications, the rule contained in Sec- 
tion 20 is to be followed. 


We think the Judge has wrongly applied 
the law. 

This was an application to execute a decree 
whieh was in force at the time of the passing 
of Act XIV of 1859. This application being 
made on the 30th ecember 1864, an order 
was passed to bring the application.on the 
file on the 16th February 1865. The Judge 
then applies Section 21 Act XIV of 1859, 
and holds that, because more than three years 
had elapsed, the application must be refused. 

Now, it 4ppears that another application to 
execute i a had been made ‘in 1861, 
proceedings had been taken for the attach- 
ment of monies in the hands of the Collector, 
and the case was struck off the file on the 
29th March 1862. In this case, on the first 
application to exepute affer the passing of 
Act XIV, Section 21 would apply; but on 
the next and subsequent applications, the 
Court would-havetio be guided hy the rule 
in Section 20. , ° 

The order of March 1862 would not, indeed, 
of itself be a proceeding of*the nature con- 


templated,*but it is just possible that, as con- 


tended by the appellant’svakecl, the appellant 
might have been able to show that he had 
done something to enforce the decree or to keep 
it in force within three years next preceding 
the application to execute ; and, reversing the 
order of the Zillah, Court, we remit the case: 
for an enquiry into this point. Ifthe peti- 
tioner$can show that he had taken any such 
proceeding within that time, he will be enti- 
tled to execute; otherwise not. 


*The 1st February 1866. 
“Present : 


The Hon’ble F. B. Kemp and L, 8. Jackson, 
.- Judges. 
Time for appealing from order reject- 
ing application for Review of Judg- 
ment. 


Ameeroonissa Begum and others, Petitioners, 
versus 
Chd by 
Meharanee Indurjeet Koonwar, Opposite party. 


Messrs. G. CePaul, R. E. Pwidale, and O. 
Gregory for Petitioners. i 


Mr. R. T. Allan for Opposite party. 


An appellant is in time jf his appeal is lodged within 
6 months of the order rejecting his application for 
review of judgment. 


Ox hearing Counsel jn this matter, we 
are of opinion that the rule must be dis- 
charged. oo 


e The appellant bas lodged hig appeal within 
six months of the order rejecting his applica- 
tien for review; and under the decision of 
this Court in the case of Nuzeer Ali Khan, 
reported in Weekly Reporter, Vol I, page 13, 
(Miscellaneous Appeals) he is in time. 


That decision has never been over-ruled, 
and we think it is right in principle. 

Mr. Paul endeavored to show us that there 
was a difference in the@acts between that 
case and, the present ; but we see nothing 
which would lead us to suppose that the 
Court would have decided otherwise than it 
did if the facts had been similf&r. In fact, 
the Court dealt with the case of Nuzeer Ali 
‘Khan, simply as a case in which the applica- 
tion for review had béen refused, as it was 
here. ` 


The rule is consequently’ discharged with 
costs. 4 


` 
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The 1st February 1866. ` The 6th February 1866. 
Present : = 7 ° 
The Hon'ble J. P. Norman and G. Campbell, Present: 
. Judges. ‘ 


Mooktear (Dismissal of), 
Issur Chunder Mookerjee, 
Versus be 
° Puddo Lochun Goopto. 


4 
Baboos Chunder Madhub Ghose and Romesh 
Chunder Mitter for Applicant. 


Semble that a client may dismiss a mooktear for | 
misconduct, notwithstanding th&t the contract’ or 
agreement between them is for a fixed period, 
and without the client being obliged to go through the 
form of suing for the cancelment of the engagement, 


Tms is an application for leave to file a 
special appeal against a decree for arrears of 
wages due under a mooktearnamah which the 
applicant had received. . 


It appears that the mooktear was engaged 
for seven years, subject to a condition which the 
Judge below has construed totwind the master 
to pay the mooktear his wages for seven years 
whether he does his businegs or not, and 
even if he disobeys the orders of his master. 


Under Section 27 of Act XXIII of 1861, itis | 


provided that ‘no special &ppeal shall lie 
from any decision or order which shall be 
passed on regular appeal after the passing of 
this Act by any Court subordinate to the 
Sudder Court in any suit of the nature cogni- 
zable in 
XLII of 0, when the debt, damage, or de- 
mand for which the original suit shall be in- 
stituted, sW@ll fot exceed 500 rupees; but 
every such order shall be final.” À 

We think that there is some ground for th 
contention of the applicant that the decree of 
the Judge was wrong, inasmuch as he has 
apparently overlooked the power which a 
masterhas to dischargea servaut for miscon- 
duct, notwithstanding that the contract or 
agreement between them is for a fixed period. 

The law on this gubject is very clearly laid 
down in Mr. Manley Smith’s Treatise on 
Masters and Servants, page 69. ? a 

But itis not in our power to interfere under 
the circumstgnces, the debt*sued for being 
nly 254 rupees. 

If. the master can show that he has a good 
ause for dismissing his segvant, he may dis- 
ass him without going through the 
rm of suing for fhe cancelment of ‘the en- 
ragement. : 

This application must bg rejected: 


t 


ourts of Smali Causes under Act | 


The Hon'ble H. V. Bayley and Shumboo- 
nath Pundit, Judgés. 


‘Forgery (in Civil. Court)—No appeal 
from Criminal prosecution. 


° Case No. 552 of 1865. 
i e 
Miscellaneous Appeal from an order passed 


by the Judge. of Tipperah, dated the 
28th June 1865. `e 


Gunga Narain Sircar, Appellant, 


K versus 
e 


2 > bs J 
Azeezoonissa Beebee and others, Respondents. 


è Baboo Romesh Chunder Mutter for 


Appellant. 


Baboo Oomesh Chunder Banerjee for 


s Respondents. 

No appeal lies from an order of a Civil Court direct- 
ing a Criminal prosecution for forgery committed be- 
fore it. : f 


$ ` 
Tae petitioner is an amlak of a woman op 
whose behalf a Will of her deceased husband 
was filed below, and which she afterwards 
denied to have been filed with her know- 
ledge, or to be. the WAI of her husband 
deceased. e j 


The petition@r appeals against an order of- 
the Lower Court, ordering the petitioner to 
defend before the Magistrate a charge of 


forgery referred to the latter regagding the- 
eo ' 


aforesaid eWill. 


There cannof be any appeal from such an 
order to, this Court, and this Court caunot 
prevent the Magistrate from investigating 
the charge under the direction of the Lower 
Court, and thereby finding-out who are the 
guilty parties. This is in accordance with_ 
a decision reported in page 270 of Marshall, 
Vol. I, 9ty July 1862, “shat Chunder 
versus Prannath. , . 


We accordingly reject the appeal with- 


-l costs. ` 


E 
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The 6th February 1866. 


‘ Present’: 


The Hon’ble F. B. Kemp and L. S. Jack- 
son, Judges. 


Limitation—Enforcement of Decree. 
Cast No. 686 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Behar, dated the 2nd 
August 1865, reversing an order passed 

` by Moulvie Ali Ahmed, Moonsiff of that 
District, dated the 27th February 1866. 


Syud Khan and others (Objectors) 
' Appellants,' 


versus 


Jumal Beebeo and otherg (Decree-holders) 
Respondents. 


Twidale and C. Gregory 
for Appellants. 


Mr. R. R Allan and Baboo’ Mohesh 
Chunder Chowdhry for Respondents. 
Resisting an appeal against a decree (which appeal 

was eventually compromised) is a proceeding within the 
meaning of Section 20 Act XIV of 1859 taken to en- 
force or keep alive the decree. 

` We think the application to execute in 
this case was in time under Section 20 of Act, 
XIV of 1859, inasmuch as the plaintiff 
decree-holder, has, within three years next 
before the applications taken some proceed- 
ing to keep the deoree in force ; in that he 
had within that time resisted the appeal of 
the intervenor against the decree, which 
appeal was on the ground of res judicata, 
Thts appeal, if sustained, would have had the 
effect of setting aside the decree for want of 
jurisdiction, and the plaintiff (being respond- 
ent) settled it by sompromise. This we 
think was a proceeding within the menning 
of Section 20 of the Limitation Act, and 
saves ‘the application. Appé@al dismissed 
with costs. 


(d 
Messrs. R. E. 


è 
Thebih February 1866. 
aaa Present: 
The Hon'ble F. B. Kemp and L. S. 
Jackson, Judges. 


Execution of Decree — Instalment 
i Bond. 
Casé No. 685 of 1865. ° o 
Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Back- 
ergnege, dated the lOth August 1865. 


Jankee and others (Decree-holders) 
Appellants, 


versus 


Sreenath Roy Chowdhry (Judgment-debtor) 
Respondent. 


Baboos Sreenath Doss and Dwarkanath 
Mitter for Appellants, 


Baboo Chunder Madhub Gose for 
Respondent. 
An arrangement come to, since the passing of a 
decree, between the decree-holder and judgment-debtor, 


and recognized by*the Court and incorporated with 
the decree, may be enforced without the necessity for a 


new suit. . 


Tue decree-holder is the appellant. The 
original decree was passed on the oth 
February 1856. It was assigned to three 
parties. These parties and the judgment- 
debtor came to an arrangement, whereby the 
sum covered by the decree was to be paid 
by instalments, and some of these instal- 
ments were duly paid. All this took place 
before Act VIII of 1859 came into opera- 
tion. The decree-holder now seeks to 
recover anotheysinstalment which has fallen: 
due. The Principal Sudder Ameen, finding 
that the insta’ment bonds were made since 
the passing of the decree, referred éhe decree- 
holder to a separate suit. . 

The decision & this Court, dated the 21st 
March 1865, in the case of Lal Mahomed 
versus Ghonee Jola Gazee, is quoted. 

We are of opihion that the circumstances 
of the case, quoted by the Principal Sudder 
Ameen, are very differen? from thoge of the 
case before the Court. In the former case, 
a hkistbundee formed part of the original 
decree. The parties departed from the 
terms of that kistbundee, and executed 
andther by way of satisfaction of the decree, 
thus altering the original decree. This 
Court, therefore, held that this gave a new 
cause of action, and that a separate suit was 
necessary. 

In this case the original decree has not 
been altered, nor has one histhundee been 
substitwted for another. ‘he Court below 
recognized the arrangement come to by 
the decrée-holder and his judgment-debt- 
ors, and such arrangement became incorporat- 
ed with the original decree. e We also 
observe that the present objection was not 
taken by the judgment-debtor, who appears 
to have been willing‘to*pay the sum due 
under the instalment bond. We reverse.. 
the decision of the Principal Sudder Améen ; 
costs of this appeal tobe paid by the respond-, > 
ent. 
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The'7th February 1866. : The 7th February 1866. 
l $ : Present z . - 
Present: A ë 
, geek The Hon’ble F. B. Kemp and L, S. Jackson, 
The Hon’ble F. B. Kemp and L. S. Jackson, Judges. ~ 
Judges? Limitation—Enforcement of Decree. 


Certificate (Application ,for—dnier 
Act EXVIL of 1860)—Procedure. 


z 


Case No. 702 of 1865. - 


Miscellaneous Appeal from ùn order passed 
by the Judge of the 241-Pergunnahs, dated 
the 26th June 1865. 


Shaikh Mean Jan and others, Appellants, 


Baboo Romesh Chunder Mitter for 
Appellants. 


. When an application is made for a certificate under 
-Act XXVII of 1860, the Judge, instead of considering 
_ the necessity or otherwise for a certiggate, should ascer- 
tain whether the applicant or any one else is entitled 
to the certificate sought, and grant the same accord- 
ingly. e ` a 


THE appellants made aplication to the 

` Zillah Judge for a certificate under Act 
XXVII of 1860 as repeesentatives of their 

deceased father, alleging tht they had been 

receiving debts and paying liabilities of the 

éstate, but that, fom the purpose of recover-e 

ing some, gthéer amounts due, they found a 

certificate necessary. Among the debts yet 

recoverablé, tliéy mentioned a claim for en 

annual payment in lieu of sayer taxes. 


The Judge considered that, under the 
circumstances, no certificate could be granted, 
and none was wanted ; and he observed that 
the Collector, on application made to him, 
would make proper enquiries, and satisfy 
himself as to the right of those parties to 
succeed to the estate of the deceased. ` 


We think this Srder was erroneous, and 
the observations on what the Collector might 
do irrelevant. 


It was the Judge’s bustness to ascertain 
whether the,applicants or any one else had 
a right to the certificate sought, and fo grant 
the same accordinglye . 


.- We, therefore, reverse his order, and direct 

that after notice, unless any other claimant 
appear and establish a preferable right, he 
grant the certificate to the applicants. 


Case No. 709 of 185. 


Miscellaneous Appeal from an order passed 
by the Judge of Behar, dated the 12th 
August 1865, affirming an order passed 
by the Moonsiff’ of tha? District, dated 
the 7th March 1865. e 


Bharuth Singh (Decree-holder) Appellant, 
. versus 


Sadut Ali and ofhers (Judgment-debtors) 
Respondents. .. 


Mr. R. E. Twidale for Appellant. 
Baboo Roopnath Banerjee for Respondents. ' 


A decree-holdar applying on 24th December 1864 to 
execute his deere passed on 7th December 1861, was 
bound, under Section 20 Act XIV of 1859, to show that 
he had taken some proceeding within 8 years next 
before the application to keep alive the decree, 

_ Xn this case, the final decree having been 
passed on the 7th December 1861, the 20th 
Section of Act XIV of 1859 applied. 
¢ The decree-holder, applying on the 24th 
December 1864 to execute the decree, had 
consequently to show that he had taken some 
proceeding within three years next before 
the application to Keep the decree in force. 
He did not show sny such thing, and was 
consequently too late, 
The decision reported at page 2, Vol. Li, 
Weekly Reporter, has been overruled. , 

This appeal is, therefore, dismissed with ` 

costs. . ° 


- 
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The 8th February 1866. 


è ` Present: A 
The HobleL. S Jackson and, A. Glofr, 
° Judges. ` 


Limitation—Execution of decre in 
fọrce at passing of Act XIV of 
` 1859—Abortive proceedings., 


Case No. 713 of 1865. 


Miscellaneous Appeal frog an order passed 
by the Judge of Backergunge, dated the 
26th* August 1865, afirming an otder 
passed bythe, Principal Sudder Ameen 
of that District, dated the 22nd June 
1865. ei 
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Baroda Debia (Decree-holder) of ppellant, i 
e é + 
versus 


Sreeram Chowdhry and others (Judgment- 
debtors) Respondents. 


Baboos Romanath Bose and Oomesh 
Chunder Banerjee for Appellants. 


Baboo Romesh Chunder Mittex for Respond- 
° ents. 


e 

According to Section 21 Act XIV of 1859, process of 
execution cannot be issued in respect of a decree in force 
at the pass:ng of that Act, except where an effectual 
application has been made, either wifhin the time 
previously limited by law, or wæhin 3 years next after 
the passing of the Act. whichever should first expire. 


Abortive, because unauthorized, proceedings cannot 
give the decree-holder any first start for computing 
limitation, 

e 

We think fhat the judgment of the Lower 
Appellate Court was right, and that the ap- 
plication- to exgcute the decree was out 
of time 


The decree was one of the year 1829, 
which by various proceedings had been kept 
alive down tothe passing of Act XIV of 
1859, and was, therefore, in foree at that 
time. 


Subsequently, io 1860 and 1861, certain 
applications, not amounting to` proceedings 
to keep the decres in force, were made ; but 
the first real attempt to execute, after the 
passing of ‘the Act, was made on the 9th 
of December 1863. The Court had then no 
powereto execute the decree, and execution 
ought on that account, to have been refused ; 
but, under some misconception, certain pro- 
perty was then attached afd sold. The sale, 
however, wns impeached and get aside by 
reason of a vital irregularity, and the pro- 
ceedings came to nothing, 


A fresh application was then made on ‘the 
Slstef March 865 for attachment awd sale 
of the debtor& property, and qn this occa- 
sion it waseobjected that execution was 
barred by Act XLV of 1859, Section 21. 


We think itis so, and that process of 
execution could not be issyed in respect of 
such a decree, except where.nn effectual ap- 
plication had been made, either within the 
time previously limgted by law, or within 
three years next aftey the passing of the Act, 


whichever should first expire. , 


No doubt, process might have been issued 
on the e@plication of 1860, if the decree- 
holder had proceeded with it, and such pro- 
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cess would subsequently under Section 20 
have given the decree-holder a fresh period 
of three years. But we cannot think that 
the abortive proceedings of 1863 which 
were done wholly. without authority cau 
give the decree-holder any fresh start. 

We, Vherefoge, dismiss this appeal with 
Cos ts. ‘ ‘ 





The 8th February 1866. 
" Present : 

The Hon’bfe L.S. Jackson and F. A. 
Glover, Judges. 
Attachment (in respect ofdecree-hold- 
er who has not applied for). 

Case No. 756 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Mymensingh, dated the 
28rd August 1865, affirming an order 
passed by the Principal Sudder Ameen 
of thut District, dated the 31st March 
1865. e 


Kishen Koomar Chowdhry (one of the 
Judgmerfedebtors) Appellant, 


versus 


Meer Nuzuf Ali (Decree-bolder) and others 
(Jaudgment-debtors) Respondents. 


Baboos Romesh Chunder Mitter and 
Luleet Chunder Sein for Appellant. 


. No oue for Resp@ndents. 


A Court ought not to order property belonging to a 
judgment-debtor to be attached and “placed under 
manggement in respect of a decree-halder who never 
applied to the Court to have his claim included among 
those for the re-payment of which the judgment-debtor's 
propasty was attached, 

In this case it appears that the Judge 
has ordered certain property belonging to the 
jadgment-debtor to be attached and placed 
under management in respect of a decree 
held by one Nuzuf Ali, and it is urged be- 
fore us in appeal that this party never made 
any application to the Civi} Court to have 
his claim included amongst those for the 
e-payment of which the judgment-debtor’s 
property was attached. This heing so (and 
no one appears da behalf of the decree- 
holder to contradict it, nor did thgt indivi- 
dual prefer any claim in either of the Luwer 
Courts), it is clear that the Principal Sudder 
Ameen’s order in the first instance, and 
the Judge’s afterwards in appeal, were*en- 
tirely uncalled for and unnecessary, The 
decree-holder can takeout execution against 
his judgment debtor’s property at any time 


- 
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if he be so minded ; but itis nota Civil ‘plies to Miscellaneous cases of this descrip- 


Court’s business to interfere in such a mat- 
ter, or to give him a relief which he 
neither asked for, nor, so far as the record 
shows, desired. v 

We, therefore, reverse the J udge’s order 
without costs as no one has appegred on 
‘the other side, and declare that the judg- 
ment-debtor’s property be not considered 
under attachment so far as. Nuzuf Ali’s 
decree is concerned. = 


The 9th February 1866. 
i > Present : 
The Hon’ble L. S. Jackson and F. A. 


Glover, Judges. 


Dismissal of appeal for default— 


fnterest (in excess of principal). 
Case No. 762 of 1805. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Dacca, dated 
the 17th April 1865, reversing an- order 
passéd by the Moonsiff of Manickgunge, 

_ dated the 26th November 2664. 


Shib Chunder Goopto (Judgment-debtor) 


Appellant, h. 


VETSUS 


Allad Monee Dossit (Decree-holder) 
Respondent. 


"Babog Luleet Chynder Sein for Appellant. 


Baboo Romesh Chunder Mitter for 
* Respondent. , 

Section 346 Act VIII of 1859 (providing for *the 
dismiasal of an appeal for default), even if it applies 
to Miscellaneous cases, does not apply to a casein which 
it is not shown distinctly that the appellant had any 
notice that his appeal would be heard on the day to 
which the case was adjourned, and on which the Judge 
disposed of it. ' p 

Regulation XV. 1798 (prohibiting award of interest 
in excess of principal) applies to sums decreed only, 
and not tointerest which has accumulated through the 
neg'ect of the judgment-deblor to pay. 

THE special appellant in this case ob- 
R aa) 
jects to the Judg@’s order on two grounds, 
Ist, because, under Section 346 of Act 
VIII of 1859, the appellant in the Court 
below not having been present at the hear- 
ing, his cdse should have been at once dis- 
missed for 4efault; and 2ndly, because interest 
. has been awarded in excess of the principal, 
contrary to the provisions of Regulation 
- XV. of 1793, 


Neither of “these objections are tenable. 
Even if we admit, for the sake of argument, 
that Section 346 of Act VIII of 1859 ap- 


tion, it is cfear tõus that a party, seeking 
to put in motion the stringent provisions 
of tbe Section quoted, is bound to show 
very distinctly, that the procedure under 
it has been strictly complied with, and, as 
in the present case, that the appellant did 
not make his appearance ‘‘gn the day to 
which the case was adjourned.” 

The special-appellant’s pleader is unable 
to show us that this was the case, or that 
thé appellant below had any notice” that 
his appeal was to have leen -heard on the 


‘day on which the Judge disposed of it. 


And this being so, we think that Section 
346 will nof apply. 

With regard to @nterest, we observe that 
the Section of Regulation KV of 798, 
quoted by the special appellant’s vakeel, 
applies to sums decreed only, and not to 
interest? which ‘has accumulated through the 
neglect of the judgment-deStor to pay. In. 
the present case, the interest decreed was 
not in excess of the principal, so that the 
spec al appellant’s objection falls to the 
ground at once. 

We dismiss the appeal with costs. 


` 





The 9th February.1866. , 
Present: 


The Hon’ble F. B. Kemp and L. S. Jack- 


_ 80n, Judges, j 


Cross-decrees— Purchaser of decree. 
Case No, 697 of 1865. ` * 


Miscellaneous Appeal¥rom an order passed 
by the Judge eof the 24-Pergunnahs, ` 
dated the 24th July 1865. a 


Shaikh Rozeeoodeen (Purchaser of decree) 
` Appellant, 


versus ‘ 


Shtikh Jehangeer (Judgyent-debto#) 
' * Respondent. % 


Baboo Bhowanee Churn Dutt for 


Appellant. ; 
Baboo Nil Madhub Bose for Respondent. 

A obtains a decree in a Court of the N. W. Provinces 
against B. C,takin# the decree bond fide by assignment, __ 
applies to execute it in the 24-Pergunnahs. B, who has 
got a decree against A in the g4~Pergunnahs; applies to 
have the d&ree set-off against the other decree in the : 
hands “of C. Herp that in such circumstances Section 
209 Act VIII of -1859 does not apply. : 


‘Tuts was añ application by Rozeeooddeen ` 
to execute a decree obtained hywhim by — 
assignment from Mozahir Ali and Kadir’) 
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Buksh against Jehangeer for rupees 141-14., 
The decree, we are infogmed, was a decree 
of a Court in the North-Westerr Provinces, 
which had been sent to the Zillah Court of 
the 24-Perguunahs for execution. 

Tt appeared that the same -Jehangeer had 
got a cross-de- 
cree in a Court 
subordinate to 
the Zillah Judge 
for 185 rupees* 
j å against Mozahir 
Ali and Kadir Buksh. This decree the Zil- 
lah Judge called up from the Subordinate 
Court, and, setting off one against the other, 
declared the holler of the larger decree 
entitled to execute it for the amount of 
difference only. 

The assignment to Rozeeooddeen he 
declared to be immaterial, and not to affect 
the rights of Jehangeer. 

Against the Jy-lge’s order, 
has appealed to this Court. 

The Judge must be presumed to have 
made this ord@r under the authority of the 
209th Section of the Code of Civil Proce- 
dure, 

That Section, we think, does not extend 
beyond the case of cross-decrees to which 
the parties and the parties executing are the 
same. >` 


à The petition of appeal to this 
Court gives the agounts of the 
several decrees in the coarse 
wav, but the difference is not 
material, 


e 
Rozeeooddeen 


The system of assignment of decrees is 
universally recognised by the practice of the 
Courts in this country, as well as by the 
Gode itself; and it has never been held, so 
‘far ts we know, that a person taking the 
rights of a decree-holder by assignment for 
valuable consideration, takes it subject to the 
equities or linbilities of the decree-holder 
to the judgmont-debtor on account of other 
claims of which he had no notice. 


Certainly, to allow a Court in &ecution of a 
decree summarily to make the holder by 
assignment so liable, would be going, we 
think, beyond the intention of the Legisla- 
ture® And, ifyany such power exist&d, the 
case before u# would illustrafe® an extreme 
exercise of tte power. 


It may be objected that, holding as we do, 
we opea the door. to frauds by allowing 
persons who have .triflinge claims against 
others who are their creditors to much 
larger amounts, to give an unreal value to 
those smaller claim# by transferring them to 
third parties, and pogsibly to leave no’ pro- 
perty discoverable from which dhe iarger 
decree can be satisfied, or, in fact, by a*ficti- 
tious trensfér to obtain specific payment of 


amounts which ought in justice to be simply 
set-off in part of their own liabilities. 

But, in the first place, the creditor for the 
larger sum may always attach the less decree, 
and so prevent it’from being assigned; and 
in the next, it woulg, no doubt, be competent 
for the parties against whom the fraud was 
intendeg to show thatthe original decree- 
holder and the Assignee were, in fact, one and 
the same person, and in such case, the? Court 
wold, no doubt, proceed to apply the pro- 
visions of Section 209. 

We think the Judge’s order must be set 
aside with costs. 


The 9th February 1866. 
Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Limitation — Enforcement of decree. 
Case No. 775 of 1865. À 


Miscellaneous Appeal from an order passed 
by the Judge of Shahabad, dated the 6th 
August 186% affirming an order passed 
by the Moonsiff of that District, dated 
the 24th June 865. 


Sheo Pertap Lal (Purchaser of Decreee) 
Appellant, 


’ 
VETSUS e 
e e 


Issur Roy and others (Judginent-debtors) 
Respondents. Re 


Baboo Mohesh Chunder Chowdhry for 
e Appellant. 


Baboo Roopnath Banerjee for Respondents. 


The mere filing of a petition to be admitted as repre- 
sentative of a deceased decree-holder without the previ- 
ous obtaining of a certificate under Act XXVII of 1860, 
is aot a proceeding which keeps the decree in force. 

Tus is a case in which the applicant had 
merely fled *a petition toebe admitted as 
representative of the deceased decree-holder, - 
which petition had been refused by reason 
of his not having obtained a certificate 
under Act XXVIt of 1860. ° 

He now applied with such a eertificate, 
and was held to be barred by the Law of Li- 
mitation. ; p s : 

We are obliged to hold that the abortive 
petition above referred to wagendt a proceed- 
ing which kept the deqree in force, aud we 
dismiss the appeal with costs. 
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The 12th February 1866. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
W: S. Seton-Karr, Shumboonath Pundit, 
and A. G. Macpherson? Judges. 


Jurisdiction—Perjury or Forgegy (in 

Civil Gourts)—High Curt (Power 

-of—to stay Criminal proceedings 

‘pending Appeal). : 

Ram Pershad Hazaree (Appellant) Peti- 
tioner, 


versus ; 
` Soomuthra Dabee (Respondent) Opposite 
party. 
Baboos Onoocool Chunder Mookerjee and 
Aushootosh Dhur for Petitioner. 


„Baboo Banee Madhub Banerjee for-Opposite 
party. 

This case was referred toa Full Bench 
by Justices Loch and Glover, with the fol- 
lowing order :— ne 
_ If, in the course of hearing a suit, a Civil Court com- 
mits a party to the suit for trial on 1 charge of perjury 
or forgery, or directs that the case be made over toa 
Magistrate for investigation of suchg charge, the High 
Court, in the exercise either of Civfi or Criminal juris- 
diction, cannot, in the event of a regular or special 
appeal being lodged against the decision of the Lower 
Court, interfere to stay the Crim®nal proceedings until 
the appeal shall have been heard and determined. 

Referring Order.—fue vakeels for the 
petitioner have produced* no order of this 
Courț in a previous case staying the pro- 
* ceedings of the Ceurt below in regard to the 

committal of a party till the result of the 
special appedl then pending was made known ; 
and, as it appears questionable whether this 
Court has authority to interfere with the 
proceedings directing the commitment%f a 
party for perjury or forgery, we think that 
the question should be submitted for the 
decision of a Full Bench. | 

A separate proceeding submitting the case 
will be drawn up by us, and, in the mean 
time, we direct the Judge, if the party have 
not been made pver to the Magistrate, to 
suspend the Criminal proceedings till the 
special appeal now pending in*this Court 
be disposed of. 

Peacock, C: J—I am of opinion that if, 
in the cougse of hearing a suit, a Civil Court 
commits a party to the suit for.trial on a 
chirge of perjury er forgery, or directs that 
the case be made over to a Magistrate for 
investigation of such a charge, this Court 
eannot, in the event of a regular or special 

“appeal being lodged dgainst the decision of 


— 


the Lower Court, interfere to stay the Crimi- 
nal proceediags util the appeal shall have 
been heard smd determined. ° 

As the question propounded is somewhat 
ambiguous, and it is doubtful whether the 
referring Judges in using the words “ this 
Court” intended the Division Bench of which 
they were the Judges, or the High Court 
generally, we have heard the question argued 
with reference to the power of the High 
Court generally, as well as with reference to 
thg power of a Division Cqurt in the exer- 
cise of either Civil or Criminal Jurisdic- 
tion. Ñ 

The order, if treated as an order in a Civil 
case, is not, sppealable under Act VIII of 
1859. Act VIII of 1859 Section 365 gives - 
an appeal against orders as to fines or as to 
imprisonment under the Act: and an appeal 
is also given by the Code of Criminal Proce- 
dure iu,similar cases by Section 413. But 
no appeal is given either hy the Code of 
Criminal or Civil Procedure against orders 
which ave left to the discretion of the Civil 
Court, either granting or wfhholding sanc- 
tion to a Criminal prosecution under Section 
169 or 170, or against- an order sending a 
case for iuvestigation before a Magistrate 
under Section 171 of the Code of Criminal 
Procedure. Section 414 of that Code enacts 
that, “ unless otherwise provided by this 
“Act or by any „other Law for the time 
“ being in force, no appeal shall lie from any 
“order or sentence of a Criminal Court.” 
There is no special provision made by the 
Code for cases of sanction under Sections al 69 
and 170, or of orders for investigation under 
Section 171. j 

I am of opinion, therefore, that this Court 
cannot, either in the exercise of Civil cr 
Criminal Jurisdictton, entertain an appeal 
against any such sanction or ‘order. Jt 
cannot, as a Court of Revision, reverse such 
sanction or order upon the ground that it 
was not warranted by the factg: for, as a, 
Court of Revision, it cannot reverse E 
except for error in law. In'fhẹ present case 
the application was not by way of appeal, 
but merely by way of motion to postpone 
the committal. 

If the Court, as a Court of Appeal, or as a 
Court ‘of Revision, cannot reverse or alter 
such an order, I cannot see any inherent 
authority which it has to stay proceed- 
ings. æ . aS 

-I rtmark that, in some of the cases cited, 
the question,‘as to reversing such sanctions, 
was brought before the Courp by motion. 
I asked how the case come before. t® Court 
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by motion. The answer was that the motiqu 
was in the nature cf aepetition of appeal, 
But I am olearly of opinion tlt, in cases'in 
which no appeal lies to this Court, relief 
cannot be given indirectly by motion in the 
nature of an appeal. 


If the Full Court cannot exercise such a 
power, it fellows that a Division Court 
cannot do so. 


The question propounded by the Judges 
will, therefore be answerell in the sega- 
tive. e ' 


Bayley, J.—I am of of the same opinion. 
Although I find that in some cgses thé power 
has been exercised as an inherent power, I 
can find hnd am shown nothing in the law 
constituting the late Sudder Court, or in 
the Code of Criminal Procedure, to show 
that the Court has such a power. e 

e 
e 

Seton-Karr, J.—I am inclined to ‘the 
opinion that the Judges who referred the 
case toa Falf Bench intended to refar the 
question with reference to the power of a 
Divisional Bench of the High Court on the 
Civil side to grant such an order. I am 
glad, however, that the case has been argu- 
ed with reference to the power of the Court 
both on the Civil agd Criminal sides. We 
have carefully looked over all the cases, 
and heard all the arguments on both sides : 
aud I agree with the Chief Justice that 


The 13th February 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble H.V. Bayley, 
W. S. Seton-Karr, Shumboonath Pundit, 
aud A. G. Ma€pherson, Judges. 


Sursgliction—High Court (Power of 
—to intetfere with order of Lower 
Court setting aside sale in» execu- 
tion of decree). 


; Miscellaneous Case. 

Appeal from’ an order passed by Mr. 
H. R. Maddocks, Judge of Bhangulpore, 
dated the 3\st July 1865, affirming an 
order of the Sudder Ameen of that 
District, dated the 26th June 1865. 


Mr. J. DaCosta, Petitioner, 
versus 
Mrs. M M, Hall, Opposite party 
Mr. G. C. Paul for Petitioner. 
aL. R: E. Twidale for Opposite party. 


The High Court cannot interfere with the order of a 
Lower Court settif& asidea sale of moveahle property 
in execution of a decree, even though the Bower Court 
has thereby gta wholly without jurisdiction and 
done injury to a 6824 fide purchaser. 


This case was referred to a "Full Bench 
by Justices Lech and Glover, with the 
following order :— 


Referring Order *—In execution of a decree 
held by one Coften, the moveable property of 


we have not by any law the power, either | the judgment-debtor, Mrs. M. M. Hall, was 


on the Civil or Criminal side, to pass an gold, 


order suspending the proceedings of the 
Magistrate, till the Civil appeal be decreed ; 
and that we have no inherent power to sup- 
ply any defect. in fhe law by laying down 
new rules‘on the subjects. 


Shumboonath Pundit, #—I concur in 
the judgment delivered by the Chief 
Justice. 

e Ld 

Macpherson, J.—I agree entirely in what 
has fallengifom the Chief Justice. I may 
add thatconsidering the Legislature hus 
thouSht fit to empower Courts, in their 
discretion, to direct the Criminal prosecu- 
tion of persons Who commit certain offences 
in the course of proceédings before those 
Courts, it would, as it seems to me, almost 
amount to an abgurdity if a prosecution so 
ordered to be fod were to be suspended 
merely because an appeal is pending from 
the decree made in the spit in the course of 
whch thesact or omission which is” the sub- 
ject Sf the prosecution was committed. 


Among the prSperty wege certain 
Simla Bank shares, which were purchased by 
the petitioner who paid the purchase-money 
‘and completed the sale. The judgment- 
debtor, Mrs. Hall, objected to the sale on cer- 
Min grounds, and, among others, objected to 
the inadequacy of the price, stating that an 
offer to purchase these shares had been made 
by the Secretary of the Simla Bunk for 
rupees 2,187-8, and that they should not 
have been sold, under such circumstances, for 
625 rupees. The Sudder Ameen on this 
groutd feversed the sele. The purchaser 
appealed to the Judge, who rejected the pe~: 
tition on the grounds that an appeal did not 
lie to him ; and the purchaser has now appli- 
el for redress to this Court, urging that the 
Sudder Ameen has acted wholly without 
jurisdiction. d 

It appears that% letter was received from 
the Secretary to the Simla Bauk, making 
an offer of 2,187 rupees for. the Bank shares ; 
but at the time of gale there was no one pre- 
sent to represent or to bid on behalf of the 
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Bank, and the shares were knocked down to 
the highest bidder, who completed his pur- 
chase according to law. Now, as this was a 
sale of moveable property, the Sudder Ameen 
had no authority under Section 252 to en- 
quire into any objections raised'to the sale 
by the judgment-debtor. FF thero had been 
any irregularities in. the sale proceedings, 
the remedy was an action fer, danfages. 
Had there been fraud, such fraud might have 
constituted a cause of action to set.aside the 
sale by separate suit, but did not, in onr 
opinion, give the Sudder Ameen any juris- 
diction to interfere summarily’with the sale. 
In refusing to receive the appenl, the Judge, 
_ we think, acted legally : for there is no appeal 
provided for in such cases by the law. Had 
he. interfered, the case could have been 
brought under the provisions af Section 35 
of Act XXIII of 1861, and this Court would 
then have been able to right the petitioner. 
As it is, we find that the Sudder Ameen has 
acted wholly without jurisdiction, and has 
done injury to a Lona fide purchaser ; and that, 
under the law as it now stands, there is ap- 
parently no power in this Court to put- mat- 
ters right. 


This has not been the first time that cases 
of this kind-have come before the Court in 
the.MiscellaneousDepar'tment’; and the course 
followed by the Court has® been to point 
‘out in distinct terms the ‘illegality of the 
order complained of, 4nd to recommend 
the complainant to apply fot a reyiew of 


judgment, filing with the petition a copy of |` 


the Courf’s opiniof ; and this appears to 
be the course followed by the High Court 
of Madras (24th, April 1861). 

This, however, is but a lame expedient’ 
for the Lower Court is not bound to act 
upon the opinion of the High Court, anf 
it may happen that the Judge of the Lower 
Court may, from sheer obstinacy, refuse to 
admit a review, and the complainant is then 
without a remedy. This appears to be a 
state of things which should not be allowed 
to continue ; “but it ean be rectified only by 
the Legislature, ungess this Court, ir the 
opinion of the majority of ihe Judges, has 
power under its Charter to interfere fh such 
eases. If not, we think a remedy should 
be provided by Statute, and “that the same 
power which és given to the Court in its 
Criminal Jurisdiction to send for cases and 
rectify. errors of lawe committed by subor- 
dinate authorities, should be extended to 
Civil Proceedings which, upon their face, 
show that the order is illeg. We sub- 
mit the- case for the donsideration of a 
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Full Bench, in order that some authoritative 
rule on the subject may be laid down. _o 


The judment of the Full Bench was de- 
livered by Peacock C. J. as follows :—= ix 


It is clear that we cannot, under the, 


general powers vested in the Court by the 
Letters Patent, interfere by way of motion, 
and do indirectly that which we cannot do 
directly. by way of appeal. Nor can we 
interfere in- this case as a Court of Soe 
under Sectiou’33 of Act XXIII of 1861 ; 

as a Court of Appeal unde? Section 12 of 
that Act. The Judge was*right in holding 
that he had no power ‘to inter fere with the 
order of the Sudder Ameen setting aside the 
‘sale under the execution. 


By Section 364 of ‘Act VILL of 1859 it was 
enacted that no appeal should lie from any: 


order passed after decree and relating to the - 


execution, thereof, except as thereinbefore 
expressly provided. 
provision in the Act which would enable the 
Court to deal with acase like the present. 
Act XXIII of 1861 did not reBeal Section 
364, but by Section 1l ‘enacted that any 
questions arising between the parties ‘to the 
suit in which the decree was passed, and 
rglating to the execution of the decree, 
should be determined by order of the Court 
executing the decree, and not by separate 
suit, and that. the order passed by the Court. 
should be open to appeal. 


This is a question not arising between the 
sparties to the suit, but between the debtor 
‘and a third party who claims as purchaser 
under an execurion. It occurred to me at 
first that Section 12 of Act XXIII of 1861 
provided for this case. Btt when I consi- 
dered the words “ previded the “application 
“be preferred within ninety days from the 
“date of the passing of this Act,” it appeared 
clear that the intention of Section 12 was 
to pr ovide only for cases in which orders had 
bebn made before the passing of thb Act. 


That Section gays :—“ An appeal from fn 
“order passed in execution of a deqyee which 
“shall have been rejected as inadmissible 
“under Section 864 of Act VIII of 1859, 
“or which had been inadmissible before the 
“passing of this Act, may be admitted on 
“an application in writing to the Court 
“ which rejected the appeal, or by which the 
“appeal, had it been adnfssiblé before the 
“passing of this Act, would have been 
“cognizable, provided the application be 

& preferrtd within ninety days from the 
“ date of the passing of this Act.” . œ 


There was ‘ho express , 
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By Section 364 of Act VIII of 1859 it 
was expressly enacted that an appeal should 
not lie from an order relating to® the execu- 
tion of a decree. Section 11 of Act XXIII 
of 1861 applied only to future cases. The 
words are “shall be determined by order 
of the Court executing the decree,” and 
“the order passed by the Court shall be 
open to appeal.” And Section 11 applied 
only to questions between the parties to the 
suit. 

It appears to ys that Sectio 12 does aot 
apply to any order made after the passing of 
Act XXIII of 1861 ; and that the words 
which would have been inadmissible before 
the passing of this Act may bp admitted to 
apply to cases of orderg made before the 
pasging of Act XXIII of 1861. If the ob- 
ject of that Section had been to give an 
appeal in cases of orders made subsequently, 
the words “ provided the applicationebe pre- 
ferred withii nimety days from the date of the 
passing of this Act,” would not have been 
used. 

We have carefully gone through the Char- 
ter, and there is nothing in it which induces 
the Court to think that it has any power 
to give relief to the parties. The Court 
canuot make any rules providing for casey 
like the present, for, if the parties are pre- 
cluded from appealing by Section 364 of Act 
VIII of 1859 which has not been repealed, 
an order giving aright to apply by motion 
‘would be contrary to the provisions of the 
Act. 

We cannot consider in this place whether 
a remedy ought to be provided by the Legis- 
laturé. Sitting judicially, we cannot recom- 
mend the Governog-Geueral in Council to 
amend the law. 


Shaikh Golam Mahomed Akbur and 
` others, Appellants, 






















versus 


Koonj Beharee Laland others, Respondents. 
Babqo Romanath Bose for Appellants. 
° 
Mr. k. E. Twidale for Respondents. 


A special appeal lies from an order refusing to re- 
vive, under Section 847 Act VIII of 1859, an appeal 
struck off for default, 


Tuis is an appeal against the order of the 
‘Lower Appellate Court, rejecting to revive, 
under Section 347 of Act VIII of 1859, 
an appeal struck off for default, 


Respondent objects that there is no appeal 
-to’this Court against such an order. The 
matter has already been settled by the deci- 
sion of the High Court, dated 13th Fe- 


bruary 1865, (Vol. II, Weekly Reporter, 
p. 23). 


As to the appeal of the special appellant, 
we find that, op the day appointed for hear- 
ing the appeal, òne of the two appellants was 
present in person, and, instead of asking to 
carry on the triabof the appeal as ordered 
by the High Court for himself as well as 
for his brother absent, he simply asked 
for a week’s time to file a vakalut- 
namah. 


* The Judge below refusĝd the prayer, and, 
as the only appellant preseng before him 
did not ask the case to be tried, and was 
nôt in fact ready with his proofs to prove 
what he and his brother were ordered to 
pr8ve by the High Court, dismissed the 
appeal on default, 


o 
The 20th February 1866, 


' 
Š S Present: ‘ 


The Hon’ffle H. V. Bayley’ and Shumboo- 
* nath Pundit, Judges. 


The revival of the appeal was asked 
only on the ground of the Judge having 
refused time for the filing of a vakalué- 
namah; and as the presence of ,one of the 
appellants showed that the appellants had 
due notice of the day fixed for the ‘trial of 
the apperl, and the alleged sickness of the 
other appellant absent was no ground for 
not filing a vakatutnamah, if nog on behalf 
of both the appellants, at least on behalf of 
the appellant present, and as the day for 
trial had been ffxeq long after notice, the 
Lower Appellate Court refused to revive 
the appeal, e ° ` 

Agreeing with that Court, we reject the 
application with a ` 


Special Appeal (from order refusing 
‘ to revive Appeal “struck off for 
default). 


- 


Case Nb. 529 of 1865s 
e e 
Miscellaneous Appeal from,an*order passed 
by the Judge of Behar, dated the 31st 
May 1865, ; 


A ; - s 
i 
+ 
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& property from sale, there cannot be any 
appeal to this Court, as the said order is - 
‘liable to be*set aside by a regular suit, and - 
as the provisions of Section 11 of Act XXIII 
of 1861 appear to allow appeals only in all 
matters for which generally no new action 
can be brought, we are compelled to -reject 
the present application with cogts. | 
> 


The 21st February 1866. 












Present: 


"The Hon’ble H. V. Bayley and Shumboo- 
nauth Pundit, Judges. 


Claims to attached property—Rroce- 
dure, under Section 246 Act VIII 
of 1859—Appeal. 


Case No. 687 of 1865 





The 27th Februagy 1866. 


, Miscellaneous Appeal fram amorder passed Present: 
by Baboo Nurattun Mullick, Principal nja 
Sudder Ameen of Bhaugulpore, dated The Hon’ble H. V, Bayley and Shumboo- 
nath Pundit, Judges. e 


` the 8rd August 1865. . 
‘ t Int t 
Beebee Saheb Jehan and others (Decree: s 7 iets a S decree). 


holders) Appellants, P 

l Miscellaneous Appeal from an order passed 

by the Judge of Dacca, deted the 28th 

- August 1865, affirming an order passed 

by the Sudder Ameen of that District, 
dated the 18th May 1865. 


Q 
VETSUS 


“Syud Shah Asudoollah aliaş,Abdoollah and 
others (Judgment-debtors) Respondents. 


7 e* 
Mr. R: E. Twidale for Appellants, 


e ~ 
: E Nilambur Sein and others (Decree-holders) 
Baboo Mohendro Lal Shome for | Appellants, 
t Respondeats. 
i versus 


Before a claim can be investigated under Section 
246 Act “VIII of 1859, gt is necessary to ascertains 
whether tl proprietay title claimed by the intervenor 
arose through a rfght originating before or after the 
attachment made bf the decree-holder. . 


Pitambur Sein and others (Judgment-debtors) 
Respondents. ‘ 


Mr. C. Gregory for Appellants. ° 


è : 
Baboos Chunder Madhub Ghose and Sree- 
nath Banerjee for Respondents. 


No appeal lies from an order passed at the instance 
of a third party for excluding a particular property 
from sale in execution of a decree, ` 

: The Court in execution cannot order payment of 
interest on the principal decreed, when the decree is 


THERE can be no doubt that the claim n I 
silent as to such interest. 
es 


of the objector in’ this case was wrongly 
tried, if tried at all, under Section 246 
of Act VEI of 1859,, without first: deter- 
mining the fact grhether the proprietary 
title claimed by the intervenor arose through 
a right originating before or after the 
attachment made by the appellant, decree- 
holder. + 


, 

Wae» the decree does ngot provide efor 
payment of imtérest upon thè principal 
decreed, no Court ordinarily can a@d an order 
for payment of it in course of execution. 


We see no reason to interfere against the 
order of the Lowen Appellate Court refusing 


‘ to allow any interest to the decree-holder 
The appelant charges collusion between special appellant, on the ground of the 


~his debtor and the other dgcree-holder, in debtors having for a long time refused to 


execution of whos deeree the property pay. Section 11 of Act XXIII of 1861, 


ial pr was le yep nes brn at 
As, however, against, an order passed at | ‘8° caso. i 


the instance of a'third”party for excluding ': The special appeal is réjected, with Peta. . 
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The 28th Febryary 1866. ; 


e 


Present: 


The Hon’ble H. V. Bayley and Shumboo- 
ngth Pundit, Judges. — 


Bxecution of decree for possession of 
Wife—Giaim of Objector. . 


e 
Cese No. 692 of 1865. 


Miscellaneous Appeal from an order pass- 

ad by the Judge of Chittagong, dated 
the 21st August 1865, reversing an order 
` passed by the Moonsiff of that District, 


dated the 21st November 1864. 


° 
Akbur Ali (Objector) Appellant, 


versus 


Hossein Ali and others (Decree-holders) 
Respondents. 


Baboo Kishen Succa Mookerjee for 
ty Appellant. 


Baboo Motee Lal Mookerjee for 


- Respondents. 


The ordinary provisions of law relafing to execution 
do not apply to a decree for possession of a wife in 
which the clair of the objector was not tried as 4 
suit Setween himeand the decree-holder ; n&r was it a 
case in which {the process of atta¢hment and sale 
could be enforced. i 


Ix this case, both-parties before us admit 
that a decree was given to the special re- 


spondent for possesion of his wife.e 
. ° 


` The deeree-holder prayed for Such posses- 
sion in €xecution, and applied for execution 
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Lon various. occasions between 1858 and the 


present time.’ The present special appellant, 
appearing as objector, urged (as the wife ha 
urged in the origizfal suit) that the wife had 
been divorced by her husband, and after that 
divorce was legally married to him «(special 


appellant here) under Mahomedan Law. 


In execution, the plea of divorce was at 


. | first apparently admitted. But the Judge on 


appeal held that there had been no divorce, 
and decreed tho appeal, and ronssjasutiy 
execution of the decree for possession of the 
wife. The Judge also remarked that, if the 
special respondent had divorced his wife, ha 
would have adjusted his decree through the 
Court under Section 206. ‘ è 


The objector (the alleged second husband 


and special appeflant here) urges— , 


I. That the Judge had no jurisdiction to 


receive an appeal. ; . 


$ ° 
Il. That his view of Sectioa 206 of Act 
VILI of 1859 is wrong. 


We do not think it necessary to entertain 
this appeal. The main Sections of the law 
referring to execution are 229, 230, 231, 246, 
and 247. Before Sections 229, 230, and 
231 canapply (if they can at all), the objector 
ought to have been made a party, and the casa 
tried as if it were a suit. This was not done. 
Then Sections 246 and 247 cont&mplate at- 
tachment and sale of the pro perty. These are 
not processes that can be enforced here. We 
think, then, that the special appellant cannot 


come before us claimg tie application ‘of 
c 
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these, the ordinary provisions of the law : for | ties must be looked to. If the special appeal, instead of 


they do not apply to such a casa a8 this. 


tó the Jydge having misconstrued Section |> 


The 


J udge’s remark is merely inferential, and, if 


; 206, we may add that it ig immaterial. 


incorrect, does not affect the*case ;- for, in-‘ 


dependent of that inference, he finds asa 
fact that there was no di vorce of the wife by 


special réspondent. © 


Thus, as we see no proper ground to inter- 


` fere, we dismiss this appeal with costs. 


~- 1 





9 


t 


‘ The 14th March 1866. 


Present : 


att 


The Hon'ble H. V. Bayley*and Shumboo- 
nath Pundit, Judges. 


; Batonpelsexcoutien: of decree (after 
petition of ‘satisfactién)—Intention 


of parties. a sea 
% 


Case No. 806 of 1865. 


e 
Miscelldneous ‘Appeal from an order passed 
by the Judge of Dacca, dated the 2\st 
August 1865. ‘ 


Dwarkanath Surma Mojoomdar (Decree- 
\ “ bolder) ) Appellant, 


versus 


| certain “special appeal then pénding. 


| decision of Mr. 


As | being withdrawh, is cafried to a hearing, and is dis- 
e 


missed, the creditor is not estopped from suing out 


execution. 

Tars is an appeal by a decree-holder from 
-the decision of the J udge of Dagca, dated 21st 
August 1865, not allowing the decree-holder 


execution after a petition of satisfaction, 


On the other hand, the “creditor seeks to 
execute his decree on the ground that he 
(the creditor) filed 9 petition of satisfaction 


on the condition recorded in that_petifion 


that the judgment-debtor would withdraw a 


CA 
Justico Loch and Mr. 
Justice Seton-Karr of 17th December 1864 is 
cited by the appellant in support of his plea. 


e Now, we fully agree with those Judges 
that the point to be looked to is the intention 
Applying this test, wo 
think that the creditor here would not have 


of the parties. 


filed his petition of satisfaction had he pot 
been assured that the special appeal of the 


debtor would be entirely withdrawn and no 


steps whatever takgn in regard toit, Now, 
was this dom? It was not. The special 


appeal went to a hearing and , was dismissed. 


dt is true that the only poit taken; was 


`| limitation, and that was not pressed. NEvar: 


Unnoda Soondgiree (Judgmertt-debtor) 
i Respondent. e 


l Baboo,Sreenath Dass for Appellant. 
Baboo Kishen Pya Roy for Respondent. 


Where a eats files s a petition of satisfaction on the 
soridition that the judgment-debtor would withwraw a 


special appeal then pending fthe intention of the par- appeal with costs i ° 


y 


theless, we look upon the intention af ihe N 
parties to have been that the special | appeal 
should have beene withdrawn from hearing ` 
even. ee, 

In thiseview, we reverge the order of the 


Court below, and we accordingly decree this 


tnd 


ae, o 
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The 20th March 1868. 


Present: 


The Section of, the law which applies ‘ 
limitation to avval of execution of decrees, 
cannot override clear admissions of liability 


The Hon’ble W. S. Seton-Karr and Shum- | made by the debtom 


boonath Pundit, Judges. 


p 
Limitation—Admission of judgment- 
debtor. 


Case No. 817 of 1865. ° 


Miscellaneous Appeal from an order passed 
by the Judge of Backergunge, dated the 
9th September 1865, gffirming an order 
passed by the Moonsiff of that District, 
dated the 24th June 1865. 


Prosunno Cogmar Roy Chowdhry (Decree- 
holder) Appellant, 


e versus 


Kashee Kant Bhuttacharjee (Judgment- 
debtor) Respondent. 


Baboos Anund Chunder Ghosal and 
Greeja Sunkur Mgjoaa dar for Appellant. 


Baboo Romesh Chunder Mitter for Re- 
spondent. 


A jpdgment-debtor’s admission of liability gives the 
decree-holder a fresh starting point for computing limi- 
tation. è 


We are of opinio? that when, after the 
petition for execution was revived, and the 
debtor’s property attached for sale, the debt- 
or on being arrested in exedħtion of the 


decree and brought to Court, filed a pétition |. 


admitting his liability, and asking to be 
released on the ground of the debts being 
realiMble from ethe sale of his property 
already. attached, he has accotding to the 
ruling ig th® case noted in the “margin* 

* Volume V, Weekly debarred himself from 
Reporter, page 12, 26th pleading, as he did, 
January 1866. on the day of sale, 
that the petition for revival of execution 
was filed three years after the last effectual 
step taken to keep tye decree alive. 

Such an admission by the debtors and 
such a condonement by him of the laches 
of the decree-holder, if there was any on the 
part ofghe ‘latter, prevent the question of 
limitation Being taken up in the case. 


We, accordingly, reverse the order’ of the 
Lower tourt, and remand the case. 





The 20th March 1866. 
Present A 


The Hon’ble W. S. Seton-Karr and Shum- 
boonath Pundit, Judges. 


Mortgage — Extension of time to 
Mortgagor under Section 8 Regu- 
lation XVII. 1806. 


Case ‘No. 765 of 1865. 


Miscellaneous “4ppeal from an order passed 
by the Judge of Tipperah, dated the 13th 
September 1865 


Mahomed Gazge Chowdry, Appellant, 
l versus o . . 


‘Abool Mahomed Ameeroodeen, Respondent. 


Baboo Bama Churn Banerjee for Appel- 


u 


° lant. 


Baboo. Sreenath Banerjee for Respondent. 


A J udge has no discretion to extend the time allowed 
to a Mortgagor under Section 8 Regulation XVII. 1806. 

We concur with the appellant, and think 
that the’ Judge had no dis@retion to extend 
the time allowed to the mortgagor under 
Section 8 Regulation XVII of 1806. 


We must treat what the Judge ehas done, 
in allowing a farther period of 4 months 
to the mortgagor, petitioner before him, as _ 
an absolute nullity, being done without Iw. 
We accordingly set aside his proceedings 
as of none effect. Costs to appellant, 


~_~ 


` 
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The 21st March 1866. 
Present: 


'_ The Hop’ble W. S. Seton-Karr and Shim- 
` boonath Pundit, Judges, 


No Set-off (for sum not ascertained). 
` Case No. 777 of 1865. 9 


Misceljaneous Appeal from an order passed 
by the Principal Sudder Ameen of 
Tiomennigh dated the 6th September 


Huro Soonduree Dossee, Appellant, 

` versus, 
Bungshee Mohun Doss, Respondent. 
Baboo Sreenath Doss for Appellant. 


Baboo.Onoocool Chunder Mookerjee for 
Respondent, f 

No decree by-way of set-off can be awarded to a de- 
fendant for a sum to’ be ascertained in a suit for accounts 
‘when the result shows that nothing is due to the 
plaintiff. 

Huro Soonpvres, the petitioner before us, 
is the wife of Nudea Kishore, who was 
sued in Dacca in two cases*by his partners 
in trade, Bungshee Mohun and. Goopee 
Mohun, Nudea Kishore hitnself had sued 
these two partners for a settlement of ac- 
counts. m 

Tho case of the husband of the “petition- 


er was dismissed, and the suits of his parte | 


ners decreed agninst him by the Lower 
Court. - 
~ -Thè husband gf the petitioner had a 
decree ef a Court of Mymensingh against 
a third party, and the petitioner appeared 
inthe case before the Principal Sudder 
Ameen of the latter district, claiming to have 
obtained an assignment of the decree in 
her favor, and asking to be made the decree- 
holder in the case. i 

, On the intervention of the two partners 
of the husband of the petitioner, the Prin- 
cipal Sudder Ameen of Mymensingh. al- 
lowed the petitioner to become the substi- 
tute of her husband as decreg-hojder, al- 
lowed her to-tak@ proceedings in execution, 
but ordered that the money g realized 
should not be taken away by the peti- 
ioner, but should remain under attachment, 
pending the cases instituted by ihe said 
partuers of Nudea Kishore, 

. This decree origjnally was. one in favor 
ofall the three partners, but the other 
twa had separately -realized their dues 
and so the remainder was a decree of 
Wudea Kishore. Tht debtor under the 
decree lately paid a portion of the debt, 






‘and it remajned ig deposit in the Court 
Meanwhile,on the appeal of the husband 
of the petitioner to the High Court, the 
decree given to his partuers in the” two 
cases. brought by them, was reversed; 
their clnims were dismissed, and the case 
of Nudea Kishore ‘was remanded to the 
Court below. It’ was renrked jn the 
decision .of the High Court that the 
partners of the husband of the petitioner 
might ask te obtain in that suit a credit for 
the money claimed by them by those two 


separate suits dismissed, ® 


After remand, the husband of the peti- 
tioner has obtained u decree, and it is ad-¢ 
mitted that no appeal has yet been pre- 
ferred against tliat decree. to the High 
Court, but the time for urging suci? an 
appeal has not yet passed, p = 

Whefher an appeal may be preferred ot 
may not be preferred heregfter, it is cer- 
tain that, after the dismissal of the two cases 
instituted by the two partners of the huss 
band of the petitioner, even © the ultimate 
result of the case brought by him is to be a 
‘dismissal of his claim, on the ground that the 
settlement of accounts shows that he is ina 
debted to his partners, they are not in a 
position to say that, under any law, they 
can in any proceedings in that case obtain 
ra, decree for any sum of money so found 
due to them, 
| They must bring an action before a de= 
-cree can be given to them- for their share, 
even if anything be found due to them, as 
there cannot be any decree by way of a set-off 
for a sum which may possibly be found out 
by an enquiry in the suit of the plaintiff. 

_ After the decree was"given to her husband 
on remand, the petitioner prayed for the 
money in) dgposit to be made over to her, 
and the Principal Sudder Ameen of Mymen. 
singh refused to-make it over to her on the 
ground that it was attached and is in deposit, 
and so could not be made over. 

It is clear, that the object’ of the offach= 
ment was tÒ detain the moy, till the ~ 
result inthe two cases instituted by her 
‘husband’s partners was known 3 and though 
the transfer to-her by her husband may 
not be a bond fede ‘transaction, yet when 
she has already been allowed to become the 
substitute for her husband, and the cases for 
which thẹ money in dep@sit was kept under 
attacltment are no longey pending, we do not. 
think that ynder any law the said partners 
of Nedea Kishore have a right to keep this, 
money any longer under attachmen® in exs 
pevtation of the result of the case against 


» 
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them shewing a balance in their favor, 


and of the probability of their guing here- 


after on the ground of that poss®ble finding 
in their favor of a balance due by them 
from Nudea Kishore. 


It is argued before us that there can be 
no appeal in thés case, as the order for de- 
posit was obtained at the request `of persons 
who were not parties to the case. As, strictly 
we 
do not like to revere the order of the Lower 
Court, but cannot refrain from pointing out 
to it that the order itself is not bused on any 
substantial grounds or reaSous. 


speaking, there fs no appeal to us, 


Probably, the Principal Sudder Ameen 
of the matter, 
money to the petition- 


on re-consideration 
make over “the 
er, if the petitioner should be advised to 
make a fresh application ; and if the attach- 
ment was made at the request of the Dacca 
Court, and :the Principal Sudder Ameen 
of Mymensingh objects to make over the 
money to the petitioner without auy order 
of the Court that -had*sent orders for 
attachment of this decree, the petitionér 
may move the latter Court on the subject, 
should she be so advised. 


will, 


an 


A copy of this order may be sent to the 
Principal Sudder Ameen of Mymensingh, 
against whose ordef the petitioner had 
filed this petition. ° 
3 o 


1 


The 22nd March 1866. 
e . Present: r 


The Hoğvle W. S. Seton-Karr and 
Shumboonath Pundit, Judges. 


Plaint (Verification of \—Inability of 
plaintiff to verify. 


Case No. 778 of 1865. 


MisceHaneous Appegl from an order pussed 
by the Judge of Shalaka sdated the 


29th Amgisi 1865. ‘ 


Maharajah Muhessur Buksh Singh 
Bahadoor, Petitioner. 
Moonshee Ameer Ali Khan Bahadoor and 
Baboo Mohesh Chunder Chowdhry for 


Petitioner. 


Generally, plain should be verified by the plaintiff. 
The exception under Section 28, Act VIII of°1859 in 
favor of persons unable to verify, should be separately 
pleaded and considered in each case. 

A COMPLAINT was laid before the Judge 
by a defendant sued by the petitioner, that, 
in the case brought against the said defend- 
antina Subordinate Court, the petitioner 
had, along with other rents due, also sued 
fora kist which had been realized. The 
Judge called for a report from the Court 
before which the,case was instituted, and 
on being informed in return that this was 
a mistake, FA that it had beenecorrected 
by the petitioner, the Judge remarked 
that this irregularity in the séristah of 
the petitioner bêd given him much dis- 
satisfaction, that the casp and other* pre-~ 
ceedings that had come before the Judge 
sattsfied him that the petitither does not 
verify his own plaints, but that he has got 
a set of mookhtears to verify them for him, 
The Judge accordingly ordered that a copy 
of this proceeding be sent to the petitioner 
as well as to all the Courts subordinate to 
the Judge, “intimating th&t these Courts 
should always require all parties to verify 
their pleadings themselves, except under 
certain circumstances detailed im Section 
28 of Act VIII of 4859» and as laid down 
in the decision of this (High) Qourt, dated - 
5th November 1862. a ' 
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The petitioner produces before us a copy 
of an order of the Principal Sudder Ameen 
of the district, dated 4th December -1861, 
‘upon an application of a mookhtear on 
-behalf of ‘the petitioner (not filed in any 
particular case), directing that as the peti- 


tioner pleads that, for want gf capdbity to` 


write ‘in full, he cannot verify his plaints, 
the mookhtear who holds a power. to verify 


for him may be allowed to be considered | 


as authorized to verify on behali of the 


peti tioner. X P 


„This latter order; as well as the order of 
the Judge, were appårently ņot passed in 
any case or appeal pending judicially before 
the Courts, and it is higly desirable that such 
a general ruling should be avoided as much 
as possible, 


The petitioner contends that the order of 
the Judge is likely to deter all 
subordinatg to him from recéiving pleadings 
on his behalf, if not verified personally by 
the petitioner, even when* under the law 
they may ‘be received without his per- 
sonal verification, and that® the order may 
preclude the possibility of his pleading his 
inability*to verify on the ground that was 
laid before fhe Principal Sudder Ameen 
when he passed the order noticed above. 
He further states ‘that he is also afraid that 

` he may be compelled to verify where he may 
have no personal knowledge, notwithstand- 
ing the provision in Section: 9 
Circular Order, 29th July' 1859, to the 
effect that only those who have personal 
knowledge shouldebe allowed to verify. 


The ‘Principal Sudder Ameen does not 
state that he was satisfied that the peti- 
tioner is incapable of writing the verification 
or signing it, and if the petitioner is 
actually’ so incapable, “the order of the 
Judge can never be a bar to the petitioner’s 
pleading that excuse. é : 
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. We have no. hesitation in declaring our , 
opinion thatethe Pudge must ngt be held ` 
to have intended to decideror prohibit any 


of his subordinate Courts 
upon the propriety or 
special grounds which the petitioner may have 
occasion’to plead in each casé® any general 


from deciding 


otherwise of any” 


ground of incapacity which the petitioner 


may have to set up regarding his inability 
to Verify any par ticular pleatinga; 


The petitioner is at liberty to plead in 
any case of his, in suppòrt of his ina-” 
bility to verify a pleading, any good excuse 
that he may have to urge, such as hiin- 
capacity to-write or sign, or his want- of 
personal, knowledge ; and the excuse as set 
up by him ought, under the baw, to be judi- 
cially decided in each instance by the Court 
before which it may be pleted, and 4f the 
petitioner is dissatisfied against an order só 
passed, he may, if the law allows, him, 
„resort to the privilege of appeal ah all 
“such cases. 


.We cannot pass any general orders for or 
against the petitioner on this application, as 
we cai take judicial recognizance only of an 
order passed in any particular case ; but,we 
have already expressed our opinion that the 
Judge’s order cannot be held binding ° in all 
cases on himself and %n-.the Subordinate 
Courts, vor can it? preclude “the Judicial 
Authorities fsom considering the effect and 
intent of Section 28 in any or each particu- 
jar case. In general, 
with the Judge in thinking that plgints 


should be verified by plaintiff, and that 


Section’28 should be applied exceptionally 


howevey, we agree ' 


and for the good and sufficient causes con-, 


templated thereip. Such causes should be 
judicially considered whenever pleaded, 


We do not consequenjly figd it proper to 
pass any fnore precise order on the „present 
application eof the petitioner. A copy of 
this décision will be sent to the J udg. 


t 


r 


e t 
` 
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e e 

s Present: e 
The Hon’ble H. V. Bayley and Shumboo- 

nath Pundit, Judges. 


Mesne profits (recoverable under a 
decree), 


Case No. 467 of 1866. 
e 


Miscellaneous Appeal from an order passed 
by the Judge of Bachergunge, dated 
the 13th May 1865, affirming an order 
passed by the Principal Sudder Ameen 
op that District, dated the 25th June 
1864. 


Bishessuree*Debia and others (Judgment- 
debtors) Appellants, 


6 
versus 


Mohun Chunder Bose and others. 
(Decree-holders) Respondents. 


Baboo Bamachyrn Banerjee for 
Appellants. 


Baboo Woomesh Chunder Banerjee for 
Respondents. . 


' 

A decree-holder may recover as mesne profits such 
sums æ may have been collected and appropriated by 
others in wrongful possession, or such sums as the party 
wrongfully ousted would have collected had he been in 
possession and which he was frevented from collecting 
by having been kept wrongfully out ofgossession. 


Tue petitioner appeals on thé ground 
that he should not be made to pay, as mesne, 
profits, more thanthe has collected during 
the Mme of his possession of the lands decreed 
to his oppongnt. at 


Thisplea is opposed to a series of decisions 
referring to this question. 


Theruling reported in pages.122 to 127 in 
Marshall, Volume T, 9th September 1862, 
passed by a bench of three Judges—Chief 
Justice, and Bayley and Kemp, J. J., in the 
‘case No. 31 of 1862;—distinetly shows (see 
page "126) that a “decree-holder was" held 
entitled to recover “ such sums as may have 
“ been gelleéted and appropriated by others 
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“in wrongful possession, or such sums as 
“the party wrongfully ousted would have 
“ collected had he been in possession, and 
“ which he was prevented from collecting by 
“ having been kept wrongfully oùt of pos- 
“-session, because one or other’ of these 
“descriptions of profits are profits which 
“have been lost in the meantime to the 
“ part ousted ; that is, during the interval 
“ of his wrongful dispossession by others.” 


This is followed by Norman and Steer, 
J. J., in page 204 of the same Volume. 
- We accordingly reject this appeal with 
costs, e : 


7 
. 


The 10th April 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Extension of time to file security for 
staying éxecution for costs. 


Case,No. 851 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Backergunge, dated 
the 30th October 1865. 


Bishessur Dutt Chowdhry (Judgment- 
. debtor) Appellant, oe 


versus ° 


"Kaleo Kinkur Roy and others (Decree- 
è holders) Respondents. 


Baboos Onookool Chunder Mookerjee 
and Gopal Lal Mitter for Appellant. 


Baboo Kalee Mohun Doss for Respondents. 


The judgment-debtor having been allowed by this 
Court to file security in the lower Court, on its re- 
opening aftér the Dusserah vacation, to postpone exe- 
cution for costs, did not offer to file the security until 
a few days after the *re-opening, when havexplained the 
cause ofthe delay. As the judgment-debtq seemed really 
desirous to carry out the order of this Court, further 
time was allowed to him ¢o filewecurity for the purpose 


of staying execution, 
F e ° 
In this case, the petitioners were ordered, 


on the 18th of Seftember 1865, to file 
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below security to postpone execution for | i 


costs on the re-opening of the Lower Court 
after the vacation. The Court opened on 
the 23rd October, and on the 30th of the 
same mortth the petitioners filed a petition 
offering to file security under the order of 
the High Court, stating that they could 
not. file it for two preceding days, the 28th 
and 29th, as these were holidays, dad that 
they could not: file it on the 23rd up to 
the 27th, beeause their people could not; 
from Calcutta, reach the Lower Court’ in 
time. The Lower Court rejected their 
prayer, on the ground that’no security was 
filed on the 23rd of October. e The precept 
sent out distinctly specified; in more clear 
terms than the order itself, that the secu- 
rity was to be-filed on the 28rd of October ; 
and it is now pleaded by the pleaders of 
the petitioners that they had not so under- 
stood the order when it was passed. 

It is clear that the order, as passed, would 
not ordinarily bear any other interpretation, 
as there was no limit of any day or number 
of days after the vacation up to which the 
security was allowed to be filed ; and, in their 
petition filed before, the petitioners admitted 
that they had failed to comply withthe order 


of this Cort as passed, and* wanted to ex- 


plain their delay. 

As, however, they appear to have shewn 
an earnestdesire to carry out the order of 
this Court by offeri ing, ¢hrough their petition 
of the 30th of October, to*file the required 
security, we think they may be allowed to 

“stay e execution on¢heir filing proper securi- 
ty withfn a wbek of the arrival of this order 
in the Lower Court, and that, in case of their 
failure to do Bo, the execution should «be 
allowed to the decree-holders, after, however, 
taking from them proper security, as required 
by Regulation XVI of 1797. 

The costs of this Miscellaneous appeal 
to be borne entirely by the petitioners. 


The 17th April 1866, 
Present : * 6 
` The Hon’ble-H. V. Bayley and Shumboo- 
nath Pundit, Judges. 
Minor (Claim to represent—under a 
Neeumputtro) — Certificate under 


Act XIfof 1858 (unsuccessful ap- 
‘plication for). 


Case No. 83f of 1865. 
Miscellaneous Appeal from an order passed 
` by the Judge of Midnapore, dated the 

81st May 1865. #* 
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Ranee Shoobhudra Appellant, 


e » 
. ~ versus 


Ranee Prem Moyee and others Respondents» 


Baboos Unnoda Pershad Banerjee and 
Moiee Lall Mookerjee fof Appellant. 


Mr. R. T. Allan and Bavo Mohendro 
Lall Shing for Respondents 


An pabucecsetut application by the grandmother of a 
Minor for a Certificate under Act XL of 1858 is no bar 
to her suing under a Neaimputro alleged to hay : au- 


thorised her to represent the Minor, 


Tris *is a claim by a party alleging herself 
to be grandmother and to hav¥e a title under a 
Neeumputtro to represent a minor in a suit. 
The Judge referred for his geasons to his 
judgment on an application for a certificate 
under Act XL of 1858, and rejected the 
claini. 


The Judge, we observe, disallowed the 
application for a certificate under Act XL 
of 1858, for these reagons—' 


Ist. As the father aud grandfather- were, 


-alive and’ of sound mind and were legal ’ 


guardians, 


2nd. As the ETA deed of adoption 
seemed fraudulent. 


3rd. Asa womanewass not a proper 
person for such a charge as that of a 
minor; 


The father and grandfather are certainly ' 
the legal*guardian if the Neeumputtro be 
not established ; but if it be, this boy would 
“then belong no longer to the family of. the 
natural father, and grander 


Thee party Pats sued in this Saso gid, it is 
true, fail to get a certificate when told to 
apply for one after the suit was instituted ; 
but we cannot sae why t the petitioner should 
net sue out her rights under the alleged 
Neeumputtro as any ordinary plaintiff 
could, ò ~s 

e 


We, therefpre, reverée the order df the 
Judge ‘and direct that the suit of petitioner 
be allowed to proceed. a f 
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The 17th April 1865. 
. Present: 


The Hon'ble H. V. Bayley and Shumboonath 
. Pundit, Judges. 


Appeal to Privy Council— Failure to 
give security—Attachment of pro- 


Case No. 643 of 1865. 


Miscellaneous Appeal froh an order pass- 
ed by the Pyincipal Sudder Ameen of 
Behar, dated the 2nd September 1865. 


Baboo Khoroo Lal (Decree-holder) 
Appellant, 


versus 


Kant Lal (Judgment-debtq) 
° , Respondent. 


Baboos Onookool Chunder Mookerjee and 
Dwarkdnath Mitter for Appellant. 


Mr. R. T. Allan, Moonshee Ameer Ali 
Khan Bahadoor and Baboo Unnoda 
Pershad Banerjee for Respondent. i 


a 

In the case of an appeal to the Privy Council, the 
Court has no power, on failure of both parties to furnish 
security as required by Section 4 Regulation XVI. 1797, 
to attach any property held by the appellant beyond 
that decreed. 

Tue petitioner before us is the decree- 
holder who had, as plaintiff, recovered, against. 
the defendant, his brother, a decree for half 
of tbe moveable and immoveable property 
belonging to their father. The defendant, 
having appealed t® Her Majesty in Council, 
applied to’ this Cou for an order to stay- 
execution on his giving proper security, and 
the Court, with the consen? of the petition- 
er, and on his baving expressed his inability 
to furnish the required security for carrying 
out the executign, stayed it with this dirte- 
tin that the A fondant was to gtve for the 
present sécurity to the exent of two lacs 
of Rupee§, and if he failed to supply the same, 
then the property was to be attached. The 
defendant failed to furnish the required 
security, and the, Court below attached the 
property decreed. The. petitioner contends 
that as he may have'large sums of money to 
recover frem tye defendant, as mesne pro- 
fitg, &c., he is entitled to obtain*an order for 
the attachment of also the other half belong- 
ing to the defendant for which the petitioner 
has wot obtained avy decree. 


ee a es 


We do not find that, in case of both the 
parties failing to supply the security as re- 
quired by Section 4 Regulation XVI of 
1797, this Court has any power to attach 
any other property held by the appellant 
beyond the moiety in dispute. The passage 
at the end of the Section quoted by the 
petitioner, refers to the security required 
fromathe appellant before his appeal to Eng- 
land can be admitted, and is not, meant to 
give the power of attachment to any such 
extent as asked by the petitioner. 

Therefore, we see no reason to interfere, 
and reject this appeal with costs, 


e 
er 


The 25th April 1866. 


Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Mesne Profits (payable by wrong- 
doer under decree). 


Case No. 603 of 1865. 
Miscellaneous Appeal from an order passed 
by Mr. Fe L. Beaufort, Judge of the 24- 
Pergunnahs, dated the 1st Jitly 1865. 
Chunder Coomar Roy (Judgment-debtor) 
Appellant, 
versus 
Kasheenath “Roy Chowdhry and others 
(Decree-holders) Respondents. Pane 
Baboos Sreenauth Doss and Bungshee Dhur 
Sein for Appellant. 
‘Baboo Obhoy Churn Bose*for Respondents. 


A decree-holder is entitled, as mesne profits, to what- 
wer the wrong-doer has collected, though it be more 


. 
` 


„than the decree-holder himself might have ordinarily 


collected. 


Tur petitioner objects to the order of the 
Court below fixing the amount of the mesne 


report of an Ameen deputed for the purpose. 
The petitioner urges that his objections to 
the Investigations of *he Ameen are not 
noticed in detail by the lower Court. The 
Court below has given its reasons for gene- 
rally disallowing these objections and for 
adopting the Ameen’s report? The lower 
Court further adds that th@ petitioner has 
not produced any accounts of his collection 
during his _possession. The decree-holder 
is a purchaser of the rightg and inteyests of 
n Putneedar, and the petitioner had kept 
himself in possessign by fraudulently setting 


payable by him, according to the 


\ 
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up an under-tenure from the Putneedar. 


He now attempts to explain away his | 
neglect by stating that he did not produce | 


| The Hon’ble H. V. Bayley and Shumboo- 


these accounts because he was never asked 
to produce fhém. Se a : 

His objections to the investigations of the 
Ameen are that the vendor of the decree- 
holder has, as against some ryots, obtained 
in Revenue Courts decrees for vents Higher 
than that ‘paid before by these ryots ; that 
the Ameen has fixed the wasilat in respect 
to these ryots, as well as others, at the rate 
fixed by these decrees; without any regard 
to the fact that,the said decrees were after- 
wards set aside by a. Civil Court; and that 
there were no such decrees against many of 
the ryots. . e A 

We find, however, that the Ameen. fixed 
the rents at the higher rate, not because the, 
vendor of the decree-holder had obtained 
decrees for this higher rate, but because the 
Ameen was satisfied by the examination of 
witnesses that the petitioner had collected 
according to this higher rate from the ryots 
against whom: the vendor of the decree- 
holder had obtained decrees; ææ well as from 
those agdinst whom similar decrees. had not 
been obtained in the Revenue Peurts. . 

The Ameén, therefore, fixed the wasilat 
at this higher rate, not because he was not 
aware of the fact of the retersal of these 
decrees of tfe Revenue Courts by a Civil 
Court, but because he théught it his duty as 
an' Ameen to adopt the actual collections as 
thabasis of his report. ' 

We thigk that, iv this case, the ‘proper 
rule would be that, where the wrong-doer has, 
as here, collected, more than what the decree- 
holder might ordinaiily have collected, the 
wrong-doér should make over all that he 
has collected, and should not be. allowed fo 
retain any portion for his benefit and use? 
To limit the decree-holder only to what he 
himself might have collected, would be hold- 
ing out a premium to fraud and aggression, 
and giving the benefit of his wrongful extor- 
tion to the wrong-doer. . . 

We find, further, éhat the petitiôner’ com- 
plains that no déduction has been allọwed to 
him for charges of collection. - VIN 

-On the whole, we uphold the order of the 
Court below” fixing the amount of. mesne 
profits, but order that out of it be deducted 
10 per cent, as charges of collection, if not 
already dene. - 7 °° ° ` 


So far the order of the Court below is to | 


be amended, buf without any, costs, to, the 
petitioner, who is liable far all the costs of 
this appeal to the decree-holder. 
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: Thé 25th April 1866. 
: Present : 2% 


nath Pundit, Judges. 


Reversal of decree — Restoration of 
iy 1 
possession with Mesne"Profits. 


Case No. 36 of 1866. 
Miscellaneous Appeal from dn order passed 


by the Principal Sudiier Ameen of * 


Hooghly, dated the 1st December 1865. 


‘Gooroo Churn Bose end others (Judgment- 


debtors) Appellants, 


versus 


Bykuntnath Actiatjee (Deceee-holder) 
Respondent. : 


Baboo Kalée Prosunno Dutt for Appellants, 


Baboos Kishen Kishore Ghose, and Greeja 


Sunkur Mojoomdar for Respoudent. | 
e 
For thé:rrestoration of possession with mesne profits of 
lands made over in execution of, a decree subsequently 
reversed on appeal, a specific order is not necessary to 
be inserted in the decree of the Appellate Court. 


THE petitioner is the purchaser of the 
rights of a debtor. He sued for possession 


the opposite party, who, denying; the rights - 


of the debtor, the vendor of the petitioner, 


.set up a putnee from the ‘co-sharers of the 


debtor of the entire preperty in dispute. 
A decree was; given, to the petitioner by 
the first Court for the whole of the lands 
in dispute. Ot appeal to the late Sudder 
Court, the claim of the petitioner was dis- 
missed to the extent of 10-16ths, and the 
décree of the lower Court decreeing to him 
the remamder 6-16ths, wz. the extenteof 


`| the’ share of theadebtor, the vendpr of the. 


petitioner, was upheld. ° 


Lad 

Meanwhile, possession of the whole had 
beéi taken by ‘the petitioner under the 
decréé of thé lower Court. After the re-, 
versal of that decree to the extent of the 
10-16ths by the Sudder Court, the putnee- 
dar of the 10-16ths asked ethe ower Court 
to restôre to him the possession of , the 
10-16ths with mesne profits during its-pos- 
session by the pétitioner. The Court.below 


| bas allowed that request, and the” petitioner 
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* appeals to this Court urging that, the decree 


` 


of the Sudder Court not having provided 
for mesng profits, the opposite party should 
not have it in execution,® and that the 
Court executing the decree cannot intro- 
duce into it matters: not provided for in 
the same. ` 


He also quotes several cases of this Court 
shewing thas when a decree passed in favor 
of a plaintiff by the Court of first instance is 
reversed in appeal, if possession has been 
taken by the plaintiff intermediately, for 
mesne profits of the time difring which’ pos- 
session was soeheld by the plaintiff, the 
defendant was referred, to a regular case. 
Now, we cannot understand on what prin- 
ciple no objection is taken eitlter in this case, 
or was taken in the precedents quoted by 
tae petitioner, to the restoration of pos- 
session by such a plaintiff after the re- 
versal of the decree given to him by the 
lower Cougt in execution of which decree 
the plaintiff had taken possession from the 
defendant. 


If, in ordér to give to the opposite party 
in this case mesne profits of the period 
during which possession was held by the 
petitioner under the decree afterwards re- 
versed, a regular case is to be considered 
as necessary, it follows that such a courbe 
would also be necessary as regards the said 
defendants receiving back possession.. If 
no suit is to be considered necessary for 
taking back possession, none would be re- 
quired for obtaining the mesne profits of 
the lands made over in execution of the de- 
cree of the Court of first instance. Now, 


.the question is whether, in order to restore 


possession with mesne profits given over 
under a decree subsequently reversed, a speci- 
fic order is necessary fo be inserted in thé 
decree of the Appellate Cougt. 


In answer to this question, we would say 
that, when an Appellate Court reverses a 
decree of a urt of first instance, this “de- 
cfee in reversal is to be considefed to in- 
clude aw order for restor#tion of possession 
with. meshe profits of the lands made over 
in execution of the decree reversed, or, in 
other words, an order to place the parties in 
that position which tley would have re- 
spectively occupied as owner or loser in the 
case if the decree in appeal had:been the 
decree in éke saġd first Court. It is upon 
thjs principle that,,in all such oases, on a 
lower Court’s decree being. reversed in ap- 
peal, possession is restored to the defendants, 
if the plaintiff had taken it intermediately ; 
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and for such an obviously equitable purpose 
and result, no separate specific order is prac- 
tically required. 


We do not think that an Appellate Court, 
when reversing a décree of the lower Court 
for money decreed to the plaintiff, is required 
to provide for westoration of this money if 
it has been intermediately realized. In 
another sense, the application to get back 
possession With mesne profits’ in cases where 
the decree given by the first Court to the 
plaintiff is reversed in appeal, is no part of 
the decree in the case. The order in appeal 
in all such eases simply is that the plaintiff's 
suit is dismjssed. So in this-suit the decree 
of the Appellate Court is that the plaintiff's 
suit for ]0-16ths is dismissed. On the in- 
timation to the lower Court of the result 
of the appeal: against its decree, it is the 
duty of the’Court to undo all that it may 
have done in execution of its decree. Thus, 
for instance, as n matter of course, and as a 
consequence following the result of the trial 
in appeal, the lower Court will have to 
restore the things taken away from the 
appellant. The restoration of possession of 
lands includ& the profits realized from 
them by the plaintiff subsequent” to their 
being made‘over to him. It is a proceeding 
held under a power inherent ‘in all Courts 
whose decreeg are reversed by superior, 
Courts, and in the exercise of which it must 
adopt and act upoy all the rules applieable 
to the executipn of decrees. In this view 
of the case, we reject the plea of the peti- 
tioner that the defendgnt could not seeever 
mesne profits from the petitiover in this 
case for the period that the petitioner held 
.possession in execution of the decree of the 
lower Court reversed in appeal. 


* The petitioner further claims a deduction 
of the sums paid by him as Government 
revenue of the 10-16th share during his 
possession of the whole of the lands. The 
lower Court refused him that deduction 
in this case, and directed him to sue for 
this money his co-sharers, the proprietors 
of tle 1U-16ths of the gproperty. Now, in 
this case, the putneedar claimed to get 
possession of the property, and, having ob- 
tained a decree, has taken possession. He 
now claims as mesne profits tlee gross rental 
of the lands, including the Gosernment reve- 
nue, the rents payable by the putneedar 
(exclusive of therevenue) to the landlord, 
as well as his own profits as putneedar. 
e e 


The Government revene was either pay- 
able by the zemiadar,-or, as between the 
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zemindar and the putneedar under the con- 
tract between them, by the putneedar on 
account of the zemindar. 

No deduction iè to be allowed to the pe- 
titioner but for that which will be proved 
to have ‘been paid to the Government on 
account of the revenue due grom the zemin- 
dary during any portion of the time the 
petitioner was holding -possession. he 
succeeds in establishing that fe paid the 
Governmtnt revenue for any period during 
this time, it settles the question for that 
period regarding payment of the same by 


either the putneedar or the-co-sharers of 


the petitioner to the extent of, that pay- 


ment. . 


Now, if this revenue is payable ‘by ‘the 
putneedar according to his contract with 
the zemindar, the petitioner rightly asks 
for a deduction of that from the mesne profits 
payable by him to the said putneedar. 
If the revenue is not payable by the put- 
needar and was payable by the zemindar 
himself, it is evident that, if ‘the - putneedar 
be now required to grant a -deduction for 
these Government revenues, the putneedar 
can, to the extent of the amount of the Go- 
vernment ‘revenue so allowed by him, 


make over to his own landlord* fhe receipts | 
(payable |. 


for these Government revenues 
by the zemindar, and not paid by him) as a 
part of his putnee rents. IF the putneedar, 
however, has paid to his Jandlord, as puinee 
rents, these Government revenues, the put- 
needar cannot make any allowance for them 
out-eftife mesne pro§ts due to him. 

On the vholey we think it necessary to 
remand the case to the lower Court, with 


directions to try eand to find whether thee 


petitioner has paid any Government revenue, 
and if so, how much, and during whag 
portion of the time for which mesne profits 
are hereby claimed~ against the petitioner ; 
and to find whether for this period the 
putneedar has paid his putnee rents to his 
landlord, whether these rents inelude the 
Government revenue, and whether, under 
the terms of the putnee contract, the Goyern- 
ment revenue was pflyable by the putneedar 
or by the zemindar. ‘ e 
. In holding these enquiries, the Court 
below is not, to overlook hew far it has 
already been decided in the case for mesne 
profits that thé putnee is a mere fraudulent 
and benamee transaction for the benefit 
of the zemindar of the 10-16th share. ` 
The ecase is gaccordingly remanded for 
re-trial with refetence to the above re- 
marks, . ° - 
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The 28th April 1866. 


© Present: Dra 


The Hon’ble H. V. Bayley and Shumboo- 
- nath Pundit, Judges. 


Limitation— Execution of decree as 
to mesne profits—Keepimg alive de- 
cree as to: costs. 


Case,No. 487 of 1865. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Nuddea, dated the 
19th May 4865, reversing an order pass- 
ed by the Principal Sudder Ameen of 
Santipore, dated the 31st August 1864.° 


Oopendur, Mohun Mustafee (Decree-holder) 
Appellant, e ° 


' VETSUS 


e i 
Mr. H. D. Tripp, Manager of the Bengal 
Indigo Company Co. (Judgment-debtor) 
Respondent. 


Baboo Kishen Kishore Ghose for 
Appellant, 


Mr. R. E. Twidale and Baboo Bhowanee 
Churn Dutt for Respondent. 


' 

Proceedings in execution of a decree as to mesne 

profits held to be an effectual proceeding, within the 
meaning of Section 20 Act XIV of 1859, taken to keep 

alive the same decree as to costs, a 


e Tus isa case inewhich the petitioner 
appeals against the order of the Judge of 
Nuddea, passed în the Miscellaneous Depart- 
ment, holdiag that the petitioner was out of 
time under Section 20 Act: XIV, of 1859, 
indsmucli as the decree givgn to him was 
ofthe 3rd"May 1859 ; but the application for 
execution as tothe costs awarded\as part, of 
the decrefal order, was not made tilk the 
20th June 1864, i. e. more than three years 
after the decree. ' . 

The plea of the petitioner now in sum- 
mary special appeal before us is that, as the 
application for the execution of the decree 
in respect to the item of costs im $t had been 
omitted y*mistake to bemade before, but 
that still, as effectual proceedings in respect | 
to execution for Basilat which wag part of 
the decree had been taken within, “three 
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years of decree, which- proceedings were 
still pending, the petitioner could have threé 
years front the time of his ,taking such 
proceedings in execution as to the wasilat, 
under the legal and proper interpreta- 
tion of the Section (20 Act XIV of 1859). 
The petitioner added that the Judge re- 
ferred to the heavy interest chargeable 
on the judgment-debtor for these costs 
by this means and owing to. petitioner’s 
delay in taking out execution as to them, 
and urges that there would, have been no 
` interest falling ‘upon the judgment-debtor 
if he had done whet the Court itself, by its 
own order, required him to do, viz. pay the 
costs when the decree was given. 

We are clearly of opinion that the objec- 
tion of the petitioner is®a legal and valid 
objection, and that it is also one of the same 
character as that we have admitted as valid 
in the case of Joy Kurun Lal, Petitioner, 
decided by this Bench on the 6th February 
1866. j 

The case is admitted by the lower Court 
and by all parties to be one to be governed 
by the construction of Section 20 Act “XIV 
of 1859. 

That Section enacts that ‘no process of 
“ execution shall issue from any Court not 
“established by Royal Charter to enforce” 
“any judgment, degree, or order of such 
“Court unless some proceeding shall have 
“ been taken fo enforce such judgment, de- 
* cree, or order, or to keep the same in force 
“ within three years next preceding the,ap- 
‘ plication for such execution.” 

The High Court has ruled that the “ pro- 
eceding” referred to must bean “ effectual” 
proceeding. n 

The petitioner had a decree for possession, 
wasilat, and costs. It ¢s admitted that he 
sned out execution of his waszlat within the 
time allowed by the Section ; and it is also 
admitted that that execution is stitl pending, 
and that these three years have not passed 
between “ the aplication for such execution” 

© EPE e 
of wasilat and the application for execution 
of that pang of the decree referring to costs. 

Werthink, then, that, under the terms of 
the law and this Court’s ruling, the petitioner 
has taken effectual proceeding to enforce 
his decree as to oosts wfthin three years 
next preceding the application for such exe- 
cution, viz. that made by the petitioner 
within three year®in respect to that part of 
the decree which referred to wasilat.’ , 

We, accordingly, reverse the order of the 
lower, Lourt and decree this appedl with 
costs.  . 
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The 30th April 1866. 
Present: 
The Hon’ble L. S. Jackson, Judge. 


Jurisdiction—High Court—Court of 
ernie - Marriage of Minor. 
e 


Baboo Gujadhur Persad Narain Sing, Peti- 
tioner. 


The High Court cqnnot restrain the Court of Wards, 
whether acting with or without jurisdiction, from in- 
terference in the bestowal in marriage of a minor. 
Proper course to be taken by the parties aggrieved. 


Mr. Allan, on behalf of the petitioner, 
applied for oh order restraining the Com- 
missioner and Deputy Commissioner of Chota 
Nagpore, acting as the Court of Wards, from 
all further interference in the bestowal ia 
marriage of the daughter of the Rajah of 
Dhunwar until further orders. 


Jackson, J.—I have consulted my learned 
colleagues (Bayfey and Phear, J. J,), and 
they both concur with me in thinking that 
this Court cafiwot interfere in the present 
stage of the proceedings, inasmuch as it has 
no jurisdiction of this kind over the Court of 
Wards, whether the Court of Wards is acting 
with or without jurisdiction. 


It appears to mt—and those learned Judges, 
I believe I may say, are of the same opinion 
*-that the proper course for the parties, ag- ` 
grieved in this matter to take is, in the first 
place, to apply to the Board of Revenue for 
an order restraining the Cofamissioner and 
Deputy Commissioner, and in the next 
place to take proceedings in the Civil Court 
to try the right of the Court of Wards to 
interfere in the matter, in the meantime ob- 
taining an injunction. Possibly it may 
also be desirable to apply in the usual way 
and to the proper authority to have a 
guardian appointed to this young lady. 


If, oh either of these epplications to the 
Civil Coyrs, the parties think that they have 
any reason to complain, they can come to 
this Court on appeal, 

The petition will be returned to Mr. Allan 
in order that it may be presefited to the 
proper authority.* . — « 








Vv 
e 


e 
* Note.—It is understood that, ©n application subse- 
quently made to the Boagd of Revenue, an order was 
granted restraining the loc&l officérs.—Epr. 


c 
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The lst May 1866. 





Present? 


The Hon’ble H, V. Bayley and F. B. Kemp, 
Judges, - 


Appeal to Privy Council—Segurity 
. for execution—Duty of’ Court—Na- 
zir's Report. 


Case No. 820 of 1865. 


Miscellaneous Appeal from ah order passed 


by the Principal Sudder Ameen of 


Midnapore, dated the. 14th September 
1865. i 7 


Chowdhry Brojo Mohun Sutputty Appellant, 
f versus f 


Sooda Moyee Debee and others 
Respondents. : 


Baboos Onookool Chunder® Mookerjee and 
Upprokash Chunder Mookerjée for 
Appellants ° 


Baboo Mohendro Lgl Shome 
for Respondents. i 


e 
Where a lower Court on Temana, admits, as sufficient, 
security tendered to enable the decree-holders to take 
out execution in a case appealed to the Privy Council, 
vi ecurity before remand he had rejected as ing 
sufficient,esthe loyer Court is bound to give specific 
reasons for this act and to satisfy itself of the sufficiency 
of the, security, using the ‘Nazir’s report to assist 
him, but not bindieg himself to it on the ground of she 
Nazir’s responsibility. 


Tris is'a case involving the question of’ 


whether the security tendered by the decree- 
holders in this case is sufficiént. 

The security is ordered by this Court to be 
given before the decree-holders are to be 
permitted to take out execution in a case 

~ appealed to Her Majesty in Council. 


The law, Section 4 Regulation XVII of’ 


1797, states that the security for costs “-as 

` well as for the performance of such order or 
judgment as Her Majesty, Her heirs, or suc- 
cessors may think fit to'give” shall be secu- 
rity “ to the satisfaction of the Sudder De- 
wanny Adawlut.” 

In accordance with this law, the Zillah 
Court has the above duty of seeing that 
security satisfactory toit, as the representa- 
tive of the Sudder Rewanny Adavwlut,-is 
given. ; s 
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, In this case, two Mehals were tendered as 

security, viz? > 

3.—Mehal Solabaria.* 
2.—Mehal Balabaria. 

The first was said to be worth ten thousand 
rupees, the second to be’ worth forty thou- 
sand rupees, and some additional property to 
be worth 1,700, or 51,000 Rupees. 


Objections were raised to the sufficiency - 


of the security. Théy were mainly these:— 

As to Solabaria. That it purported to 
be the property of one Narayunee by gift from 
Tara Monee, but that no title by gift was 
shewn, and that it was préperty which was 
not transferable or alienable by Narayunee 
as a Hindoo widow; so that it cuuld not be 
sold for the purposes of the seourity. 

As to Balabarice® That the Income Tax 
Returns showed the profits to be 2,000 rupees, 
while they had been taken for the purposes of 
this secyrity at 8,000 rupees ; that the pro- 
perty was said to be that ofe Juggurnath 
Pebraj, while there were two brothers sharers; 
consequently both would share and share alike, 
and only half of the Mehal, thesefore, could be 


| available for the purposes of this security ; 


and, further, that this property was hypothe- 


| cated for other claims. 


The Principal Sudder Ameen, on the first 


| enquiry, admitted these objections. 


The case, however, being remanded from 
this Court in the Miscellaneous Department, 
Loch and Glover, J. J., with a view to raise the 
security from 40,000 to 50,000 rupees, there 
was a necessity further to test the security 
tendered ; and as the Nazir reported ¿the 
Mehals unencumbered and of sufficient value 
to meet the security demanded, the Rrinci- 
pal Sudder Ameen, adopting that report and 
alluding to the responsibility of the Nazir 
for its correctness aftd' the sufficiency of the 
security, admijs the ubove Mehals as suffi- 
cient security. 

In regular appeal in the Miscellaneous 
Department before us, the vbjecgions before 
noticed, are repeated ; an& it is. added that, 
as the same Principal Sudder Ameen” has 
now agmitted’ the security qs sufficient 
before deemed not so, he was especially 
bound to give specific reasons for this act, 


which he has not done; but only vaguely - 


stated his idea tifat theyewere sufficient. It 
was added: that the Principal Sudder Ameen 
was bound to satisfy himself of the sufficiency 
of the sequrity, using thé Nazit’s report to 
assist, ‘Him, but not binding hintself to-it on 
the ground ôf the Nazir’s responsibility, 
as thé Principal Sudder Amequ had done 
here. ; 
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On a perusal of the judgment and after 
hearing Counsel at lengfh, wg think these 
objections ‘valid and remand the case for 
re-trial with reference thereto. 


The Principal Sudder Ameen will, on this 
remand, enquire whether, if Mehal Balabaria 
be suificient security and gives 8,000 Rupées 
per annum clear profits, its marketable value 
is not more than 40,000 rupees, as contested 
by the opposite party. i 

Remand accordingly. ; 





The 4st May 1866, ‘ 


Present: 


r 
The Hon’ble H. V. Bayly and F; B. Kemp, 
: Judges, 


Limitation—Execution of dgcree— 
°* e Set-off. 
Case No. 745 and 747 of 1865. 
Miscellaneous Appeals from an order passed 
by the Judge of Behar, dated the 22nd 
August 1865, affirming an order passed 
by the Principal Sudder' Ameen of that 
District, dated the Tth December 1864. 


Hemraj Chowdhry and_ others (Decree? 
. holders) Appellants, 


versus : 
Asoodun (Judgiment-debtor) Respondent. 
Mr. C. Gregory for Appellants. 


set off, this act or proceeding made his decree 
active as effectually as an application of 
his own. Wedo not agree in this view. 
The act which the law requires one man to 
do to save his limitation as to his-decree of 
one date and character, cannot be considered 
the same act which another-man is required 
to do to save his limitation in respect 
to thag othergman’s decree of a totally dif- 
ferent date and character. H 


The pleader then urges that, under his first 
plea, (2. e. that limitation does not bar him,) 
he means that it should have been pleaded 
before by the opposite party, and was not. 
We do not think that the vague words, such 
as are used, are the distinct expression of this 
plea which is required in grounds of special 
appeal ; nor, do we think the plea otherwise 
good. If it really had been taken by special 
appellant below, as it should have been to 
make it ordinarily admissible here, it would 
have been referred toin the judgment, which 
itis not; and if it were taken and not refer- 
red to by neglect of the lower Court, that 
neglect should, have been made a clear 
and specific ground of special appeaJ, which 
it certainly is not. 


On the whole, seeing no reason to inter- 
fere with the grder below, we dismiss both 
appeals with costs. 





Thé Ist May 1866. 


Wr. R. E. Twidale for Respondent. " oe: aA 
r. š . wraale tor . È 
oS poncen | The Hon’ble H. V. Bayley and F. B Kemp, 
Thesact which the law requires one man to do to save Judyes. . 
from limitation his decree of one date and character, | * 2 


cannot be considered tite same act which another mau 
is required to de to save from limitation his decree of a 
totally different date and char&cter. 


Ir is admitted by the vakeéls of both par- j 
ties before us that these two appvals will be: 


governed by one and the same decision 
here, ¢ 5 
e 


e Ld 

The first plea is that, under, Section 209, 
the loyer eCourt should have allowed a set- 
off for the special appellants’ decree. But 
we hold that that decree was barred by the 
Law of Limitation. It was a decree of 29th 
July 1854, of which execytion was taken out 


by the decree-holder in November ee 


Now, the time under Section 20 of Act XIV 


of 1859 had expired then, But thepleader | 
argues that, as the’ other party took obt exe- . 


cution oa the 3lst December 1861, and the 


specialæppellant had the cross-decree to be j 


Limitation—Keeping alive decree— 


° Attachment of property. 


Case No. 798 of 1865. 


Miscellaneous Appeal from an order passed 
by the Judge of Bachergunge, dated the 
22nd July 1865, reversing an order pass- 
ed by the Moonsiff of that District, dated 
thest June 1865. e 


Prosunifo Coomar Mookerjee (Decree-holder) 
Appellant, 


versus 
e 


Ramtonoo Chunder (Judgment-debtor) 
Respondent. ° 


Baboo Bama Churn Banerjee for 
Appellant. 
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Baboo Luleet Chunder Sein for 
Respondent, i 


The attachment of a jadgment-debtor’s property is an 
effectual proceeding, within the meaning of Section 20 
Act XIV of 1859, taken to keep alive a decree, a 

Tue Judge is clearly’ wrong. The at- 

tachment was not taken off until March 
1862. The present spplicatign to execute 
is dated December 1864. 


The Judge is of opinion that no interme-’ 


diate proceeding can keep a decree alive, 
but this is clearly contrary to the terms of 
Section 20 Act XIV of 1859. The law 
says that a proceeding must be taken to 
enforce the decree within three years pre- 
ceding the last application for execution. 
Now, in our opinion, no more effectual pro- 
ceeding could be well taken by a decrée- 
holder to enforce his decree than that of 
attachment of his judgment-debtor’s pro- 
perty. 


The appeal is decreed and the case re- 
manded: The plea of the judgment-debtor 
that he has satisfied the dece must be con- 
sidered. . 


` The 6th April 1866. 
e 
Present : 


‘The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble“L. S. Jackson, 

Time fpr presentation of appeal — 

rs « Deduction. ' 

Miscellaneous Appeal from az order passed 
by the Judicial Commissioner of Chota 
Nagpore, dated the 29th January 18669 
rejecting an Appeal from an order pass- 
ed by the Deputy Commissioner of 
Lohardaga, dated the 19th December 
1865. i 


, Lal Gopalnath Sahee Deo (Plaintiff) 
i Appellant, : 
versus nd 


Musst. Pudum Koonwur and others{ Defend- 
` ants) Respondents. 
Mr. L. Gregory for ‘Appellant. 
No one for Respondents. 


The time which intervenes between the putting in 
stamps and obtaining æ copy of the decree should be 
excluded from the time prescribed for the presentation 
of an appeal, 

“We think that the Judge was wrong in 


not admitting this appedl. The time which 
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intervened between the putting in stamps 
and obtaining a copy of the decree, should 
be excluded. Excluding that time, the 
appeal was presented in time. 

The Judge has made a mistake in taking 
the date on which the copy of the judgment 
was obtained, and not thé date on which the 
copy of the decree was delivered. 

Under these circumstances, the Judge 
should be directed to admit the appeal as 
within time. B p 

e % r 


The 8th Maye] 866. 
Present: 


The HowbleH. V. Bayley agd Shumboo- 
nath Pandit, Judges. 


Execution of decree. 
Case No.-2 of 1866. 


Miscellaneous Appeal from aneorder passed 
by Baboo Jugobundhoo Banerjee, Prin- 
cipal Sudder Ameen of Nuddea, dated 
the 30th November 1865. « 


Ram Coomar Chowdhry (Judgment-debtor) 
Appellant, - 


VETSUS 


Ram Mohun Chowdhry ` (Decree-holder) 
Respondent. 


Baboos Mohendro Lal Shome and Doorga 
Doss Dutt for Appellant. 


No one for Respondent, 


The Court executing a decree has no discretion to 
order the decrec-holder to proceed first againste one 
debtor, and afterwards (if his debt should remain un- 
satisfied) against the other debtors. A 

It appears that the decree now under 
execution was passed” jointly under the 
Ruffanamah filed byethe debtors against them 
all, and the Court below has now directed 
the decree-holder to proceed to execute the 
decree fir&t against the petitioner, and, if 
that does not satisfy the decree, to proceed 
against the other debtors. 9 B 

It do&s not appear to us to"be within? the 
power of the Wourt executing tHe decree to - 
make dny such directions to the *decree- 





‘holder, who, however, had a right to make his 


selection,—an option which he has not exer- 
ciged. On the ‘assumption of there being 
nothing in the ‘Ruffanamah or the decree 
which we have examined to authorize such 
a division, of the liability as made by the 
Court *befow, we reverge the order of the 
lower Court, and order it to execute the 
decree*as passed. i 


: Appeal decreed. , To 


1866.)  Miseelancons 


` The 9th May 1866. 
Present: i è 


The Howhle H. V. Beyley #nd Shumboo- 
nath Pundit, Judgés. 


Appeal — Dispute among heirs of 
deceased decree-holder—Power of 
High Court (to pass proper order 
after reversal of order on appeal). 


Case No. 11 of 1866. 


Lkscellancous Appeal from an order passed 
by the Judge of Dacca, dated the 21st No- 
vember 1865¢ reversing an order passed 
by the Moonsig of that District, dated 
the 16th June 1865. 


Raj Chunder Roy Chowdry and others, 
ø Appellants, ° 


e 
versus 


* Greesh Chnnder Roy and others, 
i Respondents. 


A. T. T. Peterson and Baboo Sree- 
nath Doss for Appellants. 


Baboo Onookool Chunder Mookerjee 
for Respondents. 

According to Section 11 Act XXIII of 1861, no appeal 
lies in a case of private dispute among the heirs of a 
deceased decree-holder.as to their respective rights. 

The order of the Judge in appeal w. s accordingly re- 
versed, and (by virtue of Section 35 of the same Act) the 
proper order passed allowing the sons of the deceased 
decree-holder to represent him as his sons withont any 
determiration of the genifinenc-s of an alleged will by 
which different shares were all«tted to the several sòns, 
or of the extent of their respective shares. 

Tur first contention before us is that no 
appeal will lie to the Judge in a ease ‘like 
thig, where, on the death of the original de- 
cree-holder, his several sons disputed they 
had yespectively certain rights to-represent’ 
the deceased in different and contested shares 
as between themselves, and the Moonsiff 
allowed them to repre8ent their deceased 
father under a will set up bygsome of the 

,sons and denied by the others, by which 
will different shares were allotttd to the 
several song, er 

The Judge he€rd the appeal and decided 
that*the Moonsiff should have admitted all 
the sons aone party, and nt decided any- 
thing fegarding the extent of their shares, 
because the decree must be executed asa 
whole, and not separately, for the shares 
claimed by the different son8 of the deceased. 

Before we consider whettier the order of 
the Judge be a correct order or not, we have 
to decide the que&tion whether the Judge 
could hear the appegl. 7 

We hold that any such private dispute 
between, the heirs of a decree-holdtr not 
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connected with the original decree under 
execution, that is to say, nota dispute be- , 
tween the decree-holder or his heirs in the 
same interests as in the suit on his part, on 
the one side, and the judgment-debtor on 
the other side, is not a matter -appealable 
under Section 11 of Act XXIII of 1861 (see 
8th December 1885, page 14, Miscellaneous 
Appeals, Volume IV of Sutherland’s Week- 
ly Regorter), ` 

The Judge below having in appeal ex- 
ceeded its jurisdiction, this Court has power 
under Section 35 of the aforesaid Act to 
reverse this order. This Section, however, 
does not say that this Court is to be satisfied 
with reversiree the order of the Lower Appel- 
late Court, but adthorizes this Court (see the 
case reported in page 145 Volume III of Act 
X Decisions, Sufherland’s Weekly Reporter) 
to pass the legal order in the case. 

We find that the order passed in this case 
by the Moonsiff was not a proper order, but 
that passed by the Lower Appellate Court 
was a correct one. 

We accordingly proceed to set aside the 
order of the Moonsiff and pass the order we 
consider corregt, viz. that the sons of the 
deceased decree-holder should be allpwed to 
represent the decree-holder deceased as his 
sons without mty. determination of the genu- 


e| ineness of his alleged will or the extent of 


the shares of each of the said sons, 
Order accordingly. ; 
e [] 


The 9th May, 1866. 
Present: ` ° 


The Hon’ble H. V. Bayley afd Shumboo- 
$ nath Pundit, Judges. 


Gimitation—Keeping alive decree— 
' Review. 


Cases Nos. 8 and 9 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by Mr. C. P. Hobhouse, Judge of 
Midnapore, dated the 18th November 
,1865, affirming an order passed by the 
Sudder Ameen of thas District, dated 
the 2nd September 1865. 3 

Chowdbry Junmenjoy Mullick (Judgment- 

debtor) Appellant, , 


versus e 
Bissambhur Panjah (Decree-holder) 
Respondent. : 


Mr. R. T. Allan avd Babgo Uprolhash 
Chunder Mookerjec fer’ Appellant, 


Miscellaneous 


“AG 
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Baboo Hem Chunder Banerjee for ` 
Respondent. . ` 

The filing of an application by a debtor for the review 
of an order passed for execution of decree, does not bar 
the operation of Section 20 Act XIV of 1859. Nor does 
the order rejecting the petition of review give a fresh 
starting point for computing limitation, 

In this case, the Courts below have 
decided that, although the petitions of the 
creditors -for execution in both these cases 
were filed after the expiry of threee years 


from theedecree, they were yet in time, as they’ |: 


were made within three years from the date 
on which the applications for review filed by 
the debtor was rejected by the Court pass- 
ing the decree, : ‘ 


` The appellant appeals and qhotes Volume 

5, page 11, .Miscellaneous Appeals, Suther- 
Jand’s Weekly Reporter, and Section 20 of 
Act XIV of 1859, in support of his plea, 


It is admitted that the decree in this case 
was passed after Act XIV of 1859 came 
into operation. We are clearly of opinion 
that, under that law, the filing of the review 
by the debtor, cannot stop the operation of 
Section 20 of that Limitation Act; nor does 
the order rejecting a review (which leaves 
the case only a nan-admittef application for 
review) give @ new: commencement to the 
running of the period of limttation. The 


respondent” quotes‘ the casein page 21 of |e 


by a third party belongs to the debtor, and , 

such like. É 

` We reverse the order of both the lower 
Courts and flecree she appeal with costs. 
The execution is to be struck off, with costs, 
as barred by limitation. ` 


The 9th-May 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
i nath Pundit, Judges. 


Purchase and satisfaętion of decree 
by one co-debtor (Hffect of)—Contri- 
bution—Waivor of objection. 

Case No. 85@ of 1865 and No.J31 of 1866. 


Miscellaneous Appeals from the orders 
passed by the Judge of' Beerbhoem, 
dated respectively the 27th October and 
87d December 1865. i 
" Digamburee Debia (Judgmént-debtor) 

- Appellant, RA 
versus 

Sharoda Pershad Roy and others (Decree- 

_,.. holders) Respondents. 

Baboos Sreenath Doss and Chunder Ma- 

dhub Ghose for Appellant. 


Volume III of. Sutherland’s Weekly Report- | Wr- R. T. Allan and Baboos Kishen Ki- 


er. 


Now, itis clear that, when there is ‘an 


appeal and if’ proceeds ta trial, though it 
may be on trial dismissed, the date of the 
-decreemust be the gate of the trial in ap-. 
_ pealyforethat is-in fact the final judgment 
which incorperates both decrees. The case, 
however, is quiée different where an order, 
petition, or application for a review is filed 
and rejected. That is ‘no decree, nor figale 
adjudication of a regular suit. The peti- 
tioner further argues that the words. in 
Section 20 “to keep the decree in force” 
must include the opposing of the judgment- 
debtor, not only in appeal, but also voluntari- 
ly or otherwise appearing to watch ‘the ap- 
plication for review, and that, therefore, the 
final orders in sach summary proceeding 
give a new start. ‘We are not prepared to 
hold that, to take effectual proceedings to en- 
force execution or to keep a decree in force, 
wag meant to include the appearance of a 
decree-holdér to watch or oppose his adver- 
sary in appeal, and much less, as here, on an 
application for reviéw dnly. An effectual 
procegding is such as a case brought after 
decree to proye that certain property claimed 


shore Ghose, Juggodanund Mookerjee, 
Kishen Succa Mookerjee, and Nil Ma- 
dhub Sein for Respondents. 

A joint debtor who satisfies the entire decree may sue 
his co-debtors for contribution ; but he cannot purchase 
the decree arid execute it against them, such a purchase 
operating asa satisfaction of the decree. 

The omission to obtain an injunction to stop a sale 
in execution cannot operate asa waivor of right to*object 
to the sale sought to be set asideon the ground of irre- 


gularity. ©: ' 5 

We are quite satisfied that the Judge 
below has not given sufficient opportunity 
to the petitiower in both these appeals to 
prove hereallegation that she has lately dis- 
covered (after remand)’ that the alleged 
purchase of the decree by haroda Pershad 
Roy is # mere benamee transhction by “and 
for the benefi® of one of the ‘petitioner's 
co-debtdérs under the decree. 

We also hold that no joint debtor, under 
a decree passed jointly and. severally against 
several persons, has any yight to satisfy the 
decree, and by a purchase take an assign- 
ment to execute it against his other co- 
debtors. ‘The purchase operatesas a satisfac- 
tion. œ ~ à 

It is urged against the'petitioner that, the 
Judge below hating sold the property and 

e > 


/ . 
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the petitioner having failed to obtain before- 
hand an injunction from this Court to stop 
the sale, the petitione» has dost all rights. 
We are not prepared to aceept this as a 
good plea in law against the petitioner’. 

It is further pleaded against the petitioner 
that Sharoda Pershad Roy purchased the 
decree long ago, and that, whea the. said 
purchaser first executed the decree, the pe- 
titioner clearly admitted his liability to the 
said purchaser, and then only pleaded limita- 
tion and no other plea whatsoever. If the 
petitioner didnot plead what she is now 
urging when she pleaded limitation, she 
cannot lose her Ñghts to plead what she is 
now pleading, especially as it is said that only 
now she has discovered the figtitions nature 
of Sharoda’€’ purchase. _ If the petitioner has 
only delayed to urge the present point until it 
>» ° : . 
is too long, or if she has by her previous pro- 
ceedings admitted the rights of the purchaser 
of the decree and waived all vights of 
objection, kRowing the alleged nature of his 
purchase, it is for the lower Court, when 
trying the present plea of the petitioner, to 
take these matters into consideration. These 
cannot be grounds on which we can, in an- 
ticipation of their groundlessness, refuse the 
petitioner all inquiry. 

We therefore remand both the cases to thg 
Lower Appellate Court with this direction, 
viz. that the Lower Appellate Court will 
allow the petitioner due opportunity to prove 
her allegation of the fictitious nature of the 
purchase by Sharoda Pershad Roy. If, in 
considering this, it be necessary to send for 
documents likely to prove the allegation 
of the petitioner, from the Collector who has 
undér him the estate of the minor co-defend- 
ant fop whom iteis alleged the _ benamee 
purchase has been made in-the name of Sha- 
roda Pershad, the Lower Appellate Court 
will do that. If the petitioner then fails 
to’prove her allegations regarding the ficti- 
tious nature of the purchase by Sharoda 
Pershad, the Judge’ below should limit his 
furéher enquirie® to the- objections of the 
petitioner regarding the prgceedings of the 
sale ag to ¢heir being irregular and invali- 
dating the sale. The Zillah Judge has not 
tried these, as they were not specifically made 
before him on other occasigns, but they are 
detailed in the petition of the petitioner 
against the sale. 

In the viqw befgre expressed by us as to 
the legal effect of the cd-debtor’s purchase 
and consequent satisfaction of the deoree, if 
the petitioner succeeds in her ‘objection re- 
garding: the nature of the purchase of Sha- 
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roda Pershad, there’ will be of course no 
necessity to try her objections to. the pro- 
ceedings of the sale as to irregularity and 
invalidity. 

We may add the remark that, when a judg- 
ment-debtor pays entirely the debt’due jointly 
and severally from him and others, every one 
of.whom may respectively have between them- 
selves a liability only for a portion of the 
whol@ debt, here remains a right of suit as 
agdinst co-debtors for contribution proportion- 
ate to their respective proved liabilities ; but 
a co-debtor cannot purchase the decree and 
execute it against the other debtors. Such 
a purchase being, as we before observed, a 
sufficient satfsfaction, renders the decree in the 
hands of the purchaser, as against the co- 
debtors of the purchaser, no longer operative. 
Indeed, if we look in any other view, on a co- 
debtor takirg out execution as a representa- 
tive of the decree-holder, it would be difficult 
for co-debtors to sue for contribution as for 
their separate respective limited liabilities, 

Remanded accordingly. 


The 13th March 1866. . 


° e Present: 


The Hon'ble L. S. Jackson, Judge. 


Stamp Duty — Security Bonds for 
costs of appeal to Privy Council. 


Soonjhares Kooriwur, Appellant to England, 


> VETSUS e 


Ramessur Pandey and others, Respondents 
to England. 


Baboos Kalee Prosunno Dutt and Bho- 
wanee Churn Dutt for Appellant. 


No one for Respondents. 


Security bonds for costs of appeal to the Privy 
Council Some within Article 12,@chedule A, Act X of 
1862, and ought to be executed on a stamp as thercin 
specified. 


Deputy Registrar.—I beg to*request Mr. 
Justice Louis S. Jackson’s attention fo the 
fact that the security boud filed in the main 
appeal is engrossed on*a stamp of -the value 
of 8 annas only. X a 

An Amlah ia the office of the Deputy 
Registrar of Decds-4t Sasseram has inserted 


a 
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‘a note above-the bi-coloured stamp, to the! 
effect that the document has been “duly 
“ stamped under Section (Article is meant) 
“ 2, Schedule B, Act X of 1862.” 

The article adverted to provides for 
“ Bail or security bond, or other obligation” 
evidently in cases of penalty or fine awarded 
by a Court of Justice, or by any Revenue 
authority.” i = 

Clearly, Article 12 Schedule A of the 
said Stamp Law is applicable t a security 
bond teùdered in appeals to Her Majesty in 
‘Council, by way of security for costs ; and 
according to it, the said bond ought to have 
been engrossed on a stamp of the value of 
Rupees 25, instead of on one of żhe value of 
8 annas, . 

The practice in- the Office has always 
been to receive such a security bond on a 
stamp of the value of ordinary petitions, 
viz. Rupees 2. But I question the correct- 
ness of the practice, and it seems to me to 
be contrary to law. 

.Order.—It appears to me that this bond 
should be executed on a stamp of 25 rupees. 
Return the bond, and let the appellant have 
one month’s time to file a fresh security 
bond. . À 

Means ought to be used to make this rul- 
ing generally, known, viz. that bdhds of this 
description come within Article 12, Schedule 
A, Act X of 1862. % 


The 15th May 1866. 


So en P . Prlsent: 
The Hon'ble H. Y. Bayley, and F. B. Kemp, | 
Judges. ° ‘ 


Certificate (cancellation of )—Section 
6 Act XXVIII of 1860—Right and 
title in Native Religious Endow- 
ments. 


Case’ No. 14 of 1866, 


Miscellaneous Appeal from an order passed 
by the Judge of Sarun, dated the 9th 
° September 1865. ‘ ' 


Mohunt Susman Gossain Appellant, 


e 
versus 


Ramchutn Bhukut Respondent. 
Mr. C. Gregory for* Appellant. 


Baboos Onookdob Chunder Mookerjee and 
Mohesh Chunder Chowdhey for Respondent. 












The cancellation of a certifi@ate granted under Act 


question of right in a regular suit, is not matter for deci- 
sion in the Summpry Department. J 

Section 6 of that Act contemplates the application for 
cancellation to be made to the High Court and not 
the Zillah Court. 
. A party who has a decree recognizing him as Gudee- 
nusheen of D must show in a regular suit that A is a 


“XXVII of 1860, when involving the adjudication of a ° 


part or dependency of D before he can question thecom- _ 
petency or character of the holder of a certificate as 


Gudeenusheen of A, ‘ á 


THE petition asked the Zillah Court to 
cancel a certificate granted by it in 1863 to 
one Ram Churn Bhukut for the estate of 
Ruttun Gossajn on account of the Muth of 
Aurungabad. : 


, @ 

The Lower Court refused on the ground 
that a certificate had already been duly 
given. i 
The petitioner’s pleas below pud here are— 


1. That petitioner was declared in-1864 
to have a superior title. 


2. That the holder of the certificate is in- 
competent and of bad character, 


The decree in favor of petitioner in 1864 
was for Muth Dhunwattee; whereas the 
certificate of 1863 was for Aurungabad. 
The plea is then taken that Aurungabad is 
but a dependency of Dhunwattee. This, we 
think, is not a matter for decision in the 
Summary Department, but, as ja dispute of 
right, it will be adjudicated in a regular 


suit. 


°. 

Nor do we think that, while petitioner has 

a decree recognizing him as Gudeenusheen 
of Dhunwattee, he can,, till he shows in a 
Jegular suit that durungabad is a Cart or 
dependency of Dhunwtttee, question the com- 
petency or the gharacter of the holder of 
the certificate as Gudeenusheen of Au- 
rungabad. ` 


. > Further, we do not think that Seé¢tion 6 Act 


XXVII of 1860 contemplates the application 
for cancellation ef the certificate tp be made’ 
to the Zillah Court, as it has bed, hut to 
this Court. 


We therefore see no reason to interfere in 
the Summary Dep#rtment in respect to the 
certificate given. -s j 

If the petitioner sues in a regular suit for 
a declaration of a title to the Gudeenusheen 
of Aurujigabad as a part of Dhunwattee, ind 
gets a decree, ethen the certificate piven to 
Ram Chiru Bhukut may be cancelled. a 
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The 19th May 1866. is 
° Present: 2 


The Hon'ble L. S. Jackson, Judge. 


Mooktars (Non-admission of—under 
Rule 39 by Zillah Judge). 


Petition of Mahomed Hossein, Mooktar 
of the Fouzdaree Court of Zillah 
Shahabad. ., ° £ 


Mr. R. E. Ywidale for Petitioner. 


The High Court will not interfere with Zillah Judges 
ia the selectio@ind admission of Mooktars under the 
39th Section of the new Plead@rs’ Rules. 

Remarks on the particular oase, 

Tars is a petition by a person who has 
been practising in the Criminal Gourts of 
Zillah Shahabad, and he presented himself 
to the Judge of that District with a view 
to admission as Mooktar under the 39th Sec- 
tion of the Pleaders’ Rules. The Judge, 
it seems, refused to admit him on the 
ground that he was one of two persons whe 
bore‘a bad character as Mooktars ; and the 
Judge appears to have founded that opinion 
on certain reports relating to the petitioner. 
The petitioner having applied for copies of 
sueh reports, it appeared that no reports of 
the kind were in existence. On the other 
hand, the petitioner produces several cer- 
tificates* of .character which testify very 
strongly in his favor. 

The matter appears to me fot to be one 
in which this Court can intetfere with 
authority, ¢nasmych as the selection and 
adngission of oo ea under the 39th Rule 
are left entfyely to the Zillalf Judges. But 
it séems to bea case in which this Court 
may properly recommend the Judge tö 
re-consider his decision, ahd at‘ all events 
to record with greater fullfiess and precision 
his reasons .for gxcluding the petitioner 
from.the practice of his profession.” 5 

The petitioner can take a’ copy of this 
e 


order, e 


The 28th May 1866. 
Present: 


The How’ble H. V. Bayley and E, B. Kemp, 
Judges. 


Decroe for land—Buildings thereon. 
Case No. 180 of 1866. 


' i) rn 
Miscellaneous Appeal from an order passed 
by the Judge of Moorshedabad, dated the 
28th February 1866. 


Mr. Henry Màseyk and others, (Judgment- 
debtors) Appellants, 


VETSUS 


Mr. C. W. Lyous and others (Decree- 
holders) Respondents. 


Mr. R. T. Allan for Appellants. 


Mr. Montriou for Respondents. 


Held that, under the decree in this case giving ac- 
tual possession of land, the buildings on the land did 
not go with the land, as the valuation showed the suit 
to have been for tho land only and ot for the buildings. 


Tuis case has been before this *and the 
lower Courte jn various stages and forms 
of litigation, and now comes béfore us for 
the decision of the question whether the de- 
eree-holders ar or are not entitled ¢o the 
buildings of a factory as well as to the 
ground on “which those buildings are 
or to which they are appurtenances. The 
Judge below has awarded these buildings ar 


"well as the land. It fs admitted by» the 


petitioner that the decree-holder is entitled 
to the land, but he contendg that the Judge 
has erred in construing the order “ for ac- 
tual possession” passed by Loch and Glover, 
J*J., on the 9th and 2lst December 1865, 
as one requiring the actual possession of the 
buildings to be made over, as well as of the 
land, 


In support of this contention, grent stress 
was laid on the fact that the valuation and 
the pleadiggs throughout shew that the fac- 
tory lands were valued in he suit as so much 
per beegeh as Bastoo or ground rents, and 
that this was all that was-claimed or asked 
for by the decreeholder, and that the build- 
ings were not claimed. 

We subjoin at full the presen? decision, in 
the Miscellaneous Department, of the Zillah 
Judge, as it gives the history of the later 
litigation briefly, and (with gne exception. 
which we shall notice hereafter) gives it 
correctly, We do 4his sso as the Judge’s 


K 
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“aud an order, in which there can be no 
“ambiguity, hgs beee passed to give actual 
“ possession to the pétitioners. There are 
“only two kinds of possession recognised 
“in Act VIII. One has been already 
“ given, and the other is sought and has been 
“ finally ordered by the,High Court, Iam, 
“ therefore, unable to go into the question 
“of interpretation urged by the pleader for 
“ the objector, ‘and disallow his objection. 

“ The petitioner will receive actual posses- 
“gion of the land occupied by the factory 
“ and houses as by his petition under Section 
“© 223; he will also receive cOsts.” 

The exception to which we have referred 
is as to the portion in italics. Mr. Justice 
Bayley and Mr. Justice Kempwere only 
asked for an interpr8tation of the decree as 
to the period from which the renewal w&s 
to be taken, whether from 1263 B. S. or 
1254 B. $ Upon fhis point, and his point 
only, did they give their opjpien upon the 
reference to these by Mr. Justice Loch and 
Mr. Justice Glover. The words ‘ actual 
possession” were uot their woeds but those 
of the Judges, Loch and Glover, wo passed 
the final orders of the 9th and 13th De- 
cember 1865. 

Then, as to the main question, viz. whe- 
ther the original suit and decree were for 
the buildings of.the factory as well as the 
ground on which they stand, we are clearly 
of opinion, after a careful consideration of 
the pleadings as a whole, and of the scope 
and object of the suit, and its valuation and 
statement of claims, that the original sujt, 
plaint, and claim were only for the lands 
leased and for the rents of such leased lends, 
and that the buildings were not blie punjaci 
of suit. . 

It is then pressed*upon us that the rule 
of law is that, when actual possession of 
lands is the subject of a decree, the things 
on the land ‘go with the land. 

Wo are not prepared i. this cage to admit 
this plea, because we do nt think, on a re- 
consideration of the pleadings with referefice 
to this special agument, that thig was at all 
the view of the plaintiff. His valuatfor is 
for land, and land only, 7 e. his claim is to 
“A renewal of the lease having been pro- | property capable of yielding rents at so much 
“duced, ane application for review of this | per beegab, and of land -claimed with that 
“order was made to me and was rejected, on | object, as under ‘the title of a tenure, and 
“ which the order was appealed to the High | the actual possession of the factory building 
“ Court, -and the High Court’s order of the | was not at,all the'specifie@ objett or prayer 
“2ist-of December 1865 is the result of | of the plaint, nor the thing given by the de- 
“shat appeal.® Before deciding that case, | cree of 11th Séptember 1862, whioh did not,’ 
“the interpretation of the original decree | and coid not, give more than the plaintiff 
“ was asked from the Judges who passed it, | asked. Nor, therefore, can we now.d0 so. 

I . 


own reasons for his views are set forth 
therein, with which we do not concur :— 

“The petitioners pray for actual posses- 
“sion of the lands decreed to him by order 
“of the High Court of September 1862. 

‘ The opposite party appeals on the ground 
“that he (the decree-holder) is not entitled 
“to actual possession of the land on which 
“the factory stands under the decree Which 
“ must be*interpreted with referénce to the 
“ original claim in the suit. The pleader of 
“the opposite party has produced a copy of 
“the original plaint, and his .whole line of 
“argument went to show that, under a cor- 
“rect interpretation of the decrée compared 
“ with the claim, the attual possession grant- 
“ed by the decree could carry no more than 
“allowing the petitioner to collect the rents 
“from him and other ryots on the disputed 
“land, On going over the papers of the exe- 
“‘cution case, however, I am of opinion that 
“no liberty of interpretation of this decree is 
“eft to this Court by the last order of the 
“High Court. The case stands briefly thus : 
“ Prior to the decision of the appeal to the 
“ High Court, viz. to the 11th»of September 
‘©1862, the decree-holder took symbolical 
“ possession of the decreed land.e On the re- 
“ceipt of the order of the High Court, he 
“applied to the Principal Sudder Ameen 
“for actual possession of the*land on which, 
“as he ther alleged, the opposite party had 
“erected houses. This Was refused both by 
“the Principal Sudder Ameen and the 
“ Judge, on the ground that, possession hav- 
“ings beep once given and acknowledged, 
“ nothing further could be done. On appeal 
“to the High Cgurt, this order was set aside 
‘go far as to say that there was nothing in 
“the law to prevent actual possession being 
“ given even though symbolical possession 
“ had before been taken. N , 

“The Judge was directed to give actual 
“possession if the terms of the decree au- 
“ thorized it. In the meantime, the term 
“ of the lease under which the decree- holders 
“held expired, and not having a renewal of 
“it, my predecessgr, Mr. Birch,” cancelled 
“an order he had passed for actual posses- 
“sion, and refused to execute the” decree. 
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We consider, therefore, that the Judgé’s 
present decision is incqrifect, atid we accord- 
ingly reverse it, and decree thi appeal with 
costs. 


The 28th May 1866. 
Present: 


The Hon'ble H. V. Bayley and F. B. 
Kemp, Judges. 

Rights of purchaser of Pytnee Rights 
—Ejectmext of Dur-putneedar—Ap- 
peal (from grder admitting claim 
under Section 269 Act VIXI of 
1859.) 


a 


Gase Ng. 574 of 1865. 


Miscellaneous Appeal fom an order passed 
by the Judge of Last Burdwan, dated 
the 12th June 1865. 


Judub Churn Thakoor (Decree-holder) 
© . Appellant, 


versus 


Bholanath Singh Roy (Judgment-debtor) 
Respondent. 


Mr. Reed ‘2nd Baboo Sham Lal Mitter 
for Appellant. 


Mr. Marinden and Baboo Hem 
Banerjee for Respondent. 


A dur-putneedar cannot be ousted so long as he pays 
his dur-putnee rents, except by regular course of lawt 

Where a dur-putneedar intervened under Section 269 
Act VIII of 1869 and his claim was admitted, —HeLD 
that no appeal lay from such order. 

In this case, the petitioner claims to have 
a right to 27 villages as comprising Mouzah 
Kistokatee, a Putnee Lot which was pur- 
chased at a Sheriff’s sale by one Gopal, and 
therenftige passed to petitioner. Itis admitted 


Chunder 


by petitioner that 20 villages only were speci- | P 


fied as forming what was sold in éxecution by 
the Sheriff. It is, however» contended by 
petitioner that this was but descriptive ; 
that he is not to lose any rights owing to 
misdescription or mistake ; that his rights 
are eto Lot KistoBatee, which doesein fact 
comprise not 20 but 27 viljages, and that, 
on going te take possession, the petitioners 
were ousted by a variety of claimants 
alleging rigbts in the seven villages ; 
that the petitioners brought suits against 
these opponents, making the putneedars also 
parties, and gota decree ; But that, on exe- 
cution of that decree, one „Bholanath, alleg- 
ing dur-putnee rights by mortgage in the 
sever villages, intervened, and his claim was 
admitted; ‘that, in the face, of*the decree 
in favoẹ of petitioners, this Bholanath had 
no locus standi in Court ; and that, both in 


— aaaaaanmmħamħįă 


et 


this respect and in the construction of the 
deed of sale, the lower Court has erred in 
deciding against petitioner, especially in 
holding that Section 230 Act VIII of 1859 
applies to the case. 

For the opposite party, it was urged that 
there was no appeal under Section 269 of 
Act of VIII of 1859; that Bholanath’s 
dur-ptinee fights being assailed by the pe- 
titioner’s application for execution, specify- 
ing therein that ho sought for Khas possession 
—that is, to oust the dur-putneedar,—was the 
first opportunity which the opposite party 
had of kngwing of the invasion of his 
tights; and that, he, the opposite party, was 
no party to the suit referred to above as 
brought by the petitioners, and therefore 
was in no way bound by the result of it ; 
and lastly, *that the thing sold was the 
putnee right and interests of a judgment- 
debtor in the 20 villages specified in the 
bill of sale in Lot Kistobatee, and zot any 
dur-putnee rights mortgaged to this opposite 
party. 

We are quite clear that both the pleas 
of the petitione are quite untenable. Bho- 
lanath had every right to come fofward in 
execution with, his dur-puénee claims, when 
(and it is clear it was then only)s by the pe- 
titioner’s prayer for Khas possession,—or, in 
other words, fof the ouster of the oppo- 
site party,—his (Bholanath’s)* dur-putace 
rights were invaded. Moreover, the op- 
posite party being in no way a party to 
the petitioner’s regular suit, could,nof ba 
bound by the decree in i® fear 

We are further quite clear that no dur- 
putnee rights passed by the Sheritf’s deed of 
sale, and that the purchase then made of the 
utnee rights and interests did in no way 
gite the petitioner any right to ousé the 
dur-putneedar. 

With reference to the plea of the opposite 
party, that Section 269 bars this appeal, 
we think that, under the facts above 
stated, there is no appeal,—that Section pro- 
hibiting it. 

It nħy be quite possible that the judg- 
ment-dektor, in execution at the Shorifi’s 
gale, reserved to himself,7 of 27 villages, 
and thus createg the dur-putnee of them 
which he mortgaged to Bholarfath ; and it 
may also be quite true that the whole re- 
venue and rent charges for Lot Kistobatee 
have beon paid by petitioner. Should the 
petitioner be advised that, on either of the 
above grounds, he ought to Seek redress at 
law, he can act as hp mny be advised. But 
neither of these facts will entitle him to 


52 Miscellaneous ` i 





cont the durpuinecdar under his ae 
proceedings.so long as the dur-putneedar 
pays his dur-putnee rents, and is not ousted 
by regular course of law. 

This appéal is accor pordingy diemizsed with 
costs. : 





x 
. The 29th May 1866, 
a Present: 


The Hon'ble. E. Jackson and F, A, ‘Gloves; 


‘Judges. ° 


Sale in execution of decree—Property 
: liable to be sold.° 


Case No, -94 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Backergunge, dated the 
-25th November 1865, affirming an order 
passed by the Sudder Ameen of that Dis- 
"trict, dated the 4th September 1865. 


» Bromomoyes Debia- (Judgment-debtor) 
e Appellant, 


versus: 


“Boyltant® Chunder “Gungopadhya (Decree- 
holder) Respondent. i 


aa ‘e 


Baboo, Motee Lal Mookerjee for Appellant, 
_No one for Respondent. 


Tn a suit for monies secured by a mortgage of landed 
- property, the decree ordered the sale of that property 
in satisfaction, HgLD that the decree-holder was 
' bound to bring that property to sale before he could 
“sell any other „property belonging to the Jajement- 
r aebtor, ; 
~ e 
| Wie think: that the Judge was wrong in 
allowing the decree-holdere to attach and 
_bring to salethe property in suit, The suit 
‘was. to recdVer. certain monies which were 
“secured by a mortgage of landed . property. 
` The decree ordered*that property to be sold 
“in satésfaction a and this being so, we think 
“that. the decreetholder must carry out the 


terms of the decree, andefrst bring- to sale 


nA 
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the property covered by the mortgage before 
he can sell aay otber property belonging to: 
the judgment-debtor. °Of course, if the mort- 
gaged.property be insufficient to cover the 
amount of the decree, the judgment-creditor ` 
‘will be at liberty to attach and sell the pro-- 
perty now in question. : 


? 


The 29th May 1866. 


3 e 
2 Present: © 


The Hon’ble E. Jackson and F, A. _ Glover,. 
, Judges, — 


Set-of—Appeal. 
‘Case No. 77 of 1866, 


Í ° 
Miscellaneous Appeal from an order passed 
by the. Second Principal Sudder Ameen 
of the Twenty-four Pergunnahs, dated the 
9th February 1866. 


Huro Pershad Roy Chowdhry and another 
_ (dudgment-debtors) Appellants, ” 


versus 


Shama Pershad Roy Chowdhry and others 
_ (Decree-holders) Respondents. 


Mr. R. T. Allan and Baboo Anund Chun- 
der Ghosal for Appellant. 


6 
Kd 


Baboos Onookool Chunder Mookerjeo and 
Motee Lall Mookerjeg for Sapone i 
A judgment-debtor is entitled to get- a decree 

whether the jadgment-crelitor may. or not intend to 

object, on appeal, to the judgment-debtor's decree. 

Ws think tb&t the Principal Sudder Ameen 
is altogether wrong, and that the appellants 
should be allowed to set-off their decree’ in 
shtisfaction of the decree of the respondents, 
It is sai that the respondents may Mise 
objections regéwding the appellants’ decree ` 
before the Privy Council, but tespendents 
have preferred no application for leave to 
appeal to that Council. Whether they in- 
tend to make any¢application to the Privy 
Council or not, the appellant is entitled for 
the present to have his decree awarded to 
him by this Court set-off jn his favor against - 
the deere of the respondents. , The Prin- 
cipal ‘Sudder ~Ameen will give effect to this 
opinion. $ 
` Appeal decreed with. costs, 
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1866.] M iscedlaneous Appeals. a 
The 29th May 1866. The 29th May 1866. 
e e 
Present: Present: 
The Hon’ble E, Jackson and F. A. Glover, à 
` | The How’ble Fs Jackson and F. A. Glover, 
Judges. 


Streedhun—Gift of money by son to 
mother for maintenance. 


Cate No. 108 of 1866. ° 
° i 
Miscellaneous Appeal from an-order passed 


by thégpdge of Cya, dated the 27th 


November 1865. ° 
e 
Mussamut Doorga Koonwar, Appellant, 
e 


a Versus 


Mussamut Fejoo Koonwar and others, Re- 


spondents. 


` Baboo Roopnath Banerjee for Appellant. 


Baboos Kishen Kishore Ghose and Nil - 


Madhub Sein for Respondents. ı 


A gift of money by a son to his mother for the pur- 
poses of mainteuance of the mother, comes within the, 


af{nition of Streedhun in the Hindoo Law, 
AY 
Tue appellant claims a certificate to col- 


lect 
law on account of maintenance money. The 
Judge has refused the certificate, holding 
that such money is Streedhun té which the 
appellant «would not succeed as heir. It is 
attempted before’us to contest the*fact that 
such mogey is strictly Streedhun. We 
think “that a gift of money by a son to his 
mother, for the purposes of maintenance of 


bts due tO her deceased mother-in- 


the mother, comés. withid® the definition of 
Streedhun given in the “Hindoo Law; and 
holding this view, we find the Judge was 
cortect in withholding the cerfificate from 


appellants Tans 


We flismiss the appeal with costà. 


Judges. 


Staying execution of decrée—Non- 
expiry of period of appeal. 


Case No. 161 of 1866. 
e <> 
Miscellaneous’ Appeal from an order 


passed by the Judge of Beerbhoom, dated 
the 5th January 1866. 


The Deputy Collector of the Sonthal Por- 
gunnabs, on behalf of the Court of Wards 
( Judgment-debtor) Appellant, 


‘oe 
i versus . 


. Binod® Ram Sein (Decreg-holder) 
Respondent. 


Babao Kishen Kighore Ghose‘for Appellant. 


e 
No one for Respondent. 


° 

According to Section 338 Act VIII of &859, the non- 

expiry of the period of appeal is net a sufficient reason 
efor staying execution of a decreée 


We think that this order of the Judge 
must be set aside. Section 338 Act VIII of 
1859 lays it down that execution may be 
stayed on sufficient cause. shown. ` Now, the 
Judge’s only reason for staying execution is 
that the period of appeal has not expired; but 
as thik is expressly stated in the beginning of 
the Sestion above referred to, to be no suffi- 
cient reason for such “an order, and as no 
cause has been shewn on the other side, nor 
has any one appeared on Behalf of the 
respondent, we think „that the Judge has, 
acted without warrant of law, and was not 
justified in-keeping in force the order of 
attachment. of se 

Cc 
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-”  :- The 4th June 1866., 
ee aoe ~ Present : ats a 
D The Hor’ble L. S.-Jackson, Judge. 
“Special Appeal—Certificates by, 
ao 0 Rleaders. ~*~ pi 
Case No. 1470 of 1868. . ¢. 
Lowazima’ Special Appeal from a deéision 
‘passed by Mr.” A. Abercrombie, Judge 
of Dacea,..dated ‘the 27th’ February 
1866, affirming a decision passed by 
` Baboo “Madhub Chunder Chowdhry, 
Principal - Sudder Ameen, of that Dis- 
trict, dated. the 13th May 1864. 
J umeetiisse Khatoon (Plaintiff) Appellant, 
are 4, 7), berus o t HSI 


(Defendants) Respondents. 
Baboo Mohinee Mohun Roy for Appellant. 
-> . No one for Respondents. 7 


; iMfeaning of the ‘words “ good 


grougds of: appeal” in 
the Rule dated 10th May 1866.7. -. 2 5 


Baboo Mohinee Mohan Roy, evakeél for 
the, special &Sppellant, comes before me for 





Bungo Chunder Chuckerbutty and others Mr: 


Appeals. `- (Vol. Vz 


© +’ °- The 18th May 1866.. © Y 


O 


Seea iA ? Present: - oh ee 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the-Hon’ble L..S. Jackson, 
‘Judge. . > ; ; m4) 

: ‘Lunatic Enquiries. f 
` Case No. 148 of 1866. o7 = 


| Miscellaneous Appeal from an order passed 


by Major H. Oliphant, Deputy Commis- 
sioner of Chota Nugpore, dated the 30th 
December, 1865., . *® : e 


Maharajah Jugunnath Sahee Deo, Appellant; : 


, ~“ Versus” : os 
Burra Lal Opendronath Salge Deò, = 
Respondent. i 


Mr. R. T. Allan and Baboo Hem 'Chùndar 
Banerjee for Appellant. - ae 

R. V. -Doyne -and Baboo Unnoda 

_ Pershad Banerjee for Regp@ndent. - 

` The application for an enquiry under the Lunacy Act 

Act XXXV of 1858 should be verified, and proper 

Notice given to the alleged lunatic or hig friends in case 


of necessity. In examining him, the greatest care and 
delicacy should be observed, and everything likely to 


cause unnecessary pain or excitement to him avoided. - 
If also he-be a person of rank exempted from personal - | 


appearance in Court in ordinary Civil - Proceedings, 


hig personal appearance in Court in an enquiry. into 


nn order to admit this petition. Being asked | the state of_his mind should be dispensed with. 


why he has: not ‘certified tle grounds of 


Peacock, C. J.—Ir appears to me that this 


special appeat in the. manner ‘prescribed | order ought to’ be quashéd. Section 2 Act’ 
by the Rule dated 10th My last, ‘he informs | XXXV-of 1858 enacts:—= “ soles 


the Court chat. his understanding of the 
Rule prevents him ‘from certifying. 


“ Whenever any person not subject to the ` 


“jurisdiction of the Supreme Courts, who 


He-undgrstands tMat the words- “good |* is possessed of property, is alleged to be ~ 
grounds of appeal” mean, unanswerable or |“ a lunatic, the Civil Court within whése 
indisputable grounds, and that a pleader | ‘ jurisdiction such person is residing, ‘nay, 
cannot now certify unless he is quite satisfied"| spon such application as is herginefier 


that the decision of ‘the Court will be on |f mentioned, institute an, enquiry 


his side. . ` i ° 


“This was not the intention of the Rule ; | “son is- or isẹnot of unsound mind_and , 


r thé 
‘ purpose of ascertaintng whether’ such -per- 


and. I ‘may add; that to make such a-Rule | “ incapable of managing his affairs.” - = > 


would be tyrannical and beyond -the power į - The question before us is not 
I do not think the word | the Rajah of Chota Nagpore is qr is not of 


of thé Court. 


“ good” really méans more than the word | unsound pind ; nor is it a question before 
«“ reasonable” in the former Rule, and I think | us whether, upon a proper application beng 


the ‘only effect of thg present Rule ts tbind | made, - the Depity Commissionerg as eger- . 


the vakeel specially to the cising the powers of a Judge of a District, 


v grounds which . 
he includes in his certificate. > 


ty the decision of a'Courtupona point which | whether the petition in this case, without 
has nop been esettled by former decisions ; | any- verification. of the facts ‘stated. in it, 


ind whenever.» vakeel may find, in a case |'was sufficient to justify the Deputy-Commis-. . 


whether - 


bubmitted -to him, aepoint of law arising.) sionér in isguing ar order ;¢and whether the” 


whiéh. fhere is # yeasonable chance of -the.| issued. 
Court. deciding ‘in his fayor, he will be safe |: 
if certifying 0 ft ln 


which: fairly admits: of argument, and. on | order wgs such-as-the Judge ouglit to have 


, would be able to enquire into the state of — 
Nö one can pretend-to foresee with certain-"| the Rajah’s mind, But the questions are, © 


Seciida, 38 Act XXIII of 1861 enacts” ” 
© . | that “ the procedure prescribed by Act. VOI ~ 


Miscellaneous 
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“a of 1859 shall be followed, so far as it can 
“be, in all Miscellaneous caseg and proceed- 
“ings which after the passing of this Act 
“ shall be instituted in any Court.” 

In following this Act as nearly as may be 
in a Miscellaneous case, where application 
is made for an enquiry into the state of a 
person’s mind, I think it is even more ne- 
cessary than in a case of proceedings in an 
ordinary Civil suit, that the applicant should 
verify the facts upon which his application 
is founded. In this Cuse there was no 
verification, but a simple petition setting out 
allegations front which the conclusion is 
drawn that the Rajah was of unsound 
mind. `; 

It appeWf to me that the Deputy Commis- 
sioner was wrong in Îssuing an order upon 
sfich an application without having it veri- 
fied. 

But that is not all. Section 4 Agt XXXV 
of 1858 prøvįdes :— i 

“ When the Civil Court is about to in- 
« stitute such an enquiry as aforesaid, it 
“ shall cau% . notice to be given to the 
“ alleged lunatic of the time and place at 
“ which it is proposed to hold the enquiry. 
“ If it shall appear that the alleged lunatic 
«& is in such a state that personal service on 
“him would be ineffectual, the Court may 
« direct such substituted service of the 
notice as it shall think proper. The Court 


"may also direct .a copy of such notice to 


“ be served upon any relative of the alleged 
“ lunatic.” 

Section 5 enacts :—- The Civil Oourt may 
«Negi the alleged lunatic to attend at 
« seh convenient time and place as it may 
“ appgint for the- purpose of being person- 
“ allyS examined by the Court or by a per- 
“ son from whom theeCourt may desire té 
‘have a report of the mental capacity and 
« condition of such alleged lunatic,” pro- 
bably referring to the report ôf a medical 
officer. The Section goes on :— A 


e“ The Court may likewise makg an order 
“ authorizing any person op persons therein 
* named éo have access to the alleged, luna- 
“t tic for the purpose of a personal examina- 
tion.” 


Section 6 enac{s :— e 


“« The attendance and-examination of the 
“alleged lunatic under the provisions of 
“the last’ preceding Section shall, .if the 
* alleged lunatic, be a woman Whg, accord- 
“ing to-the manners and*cystoms of the 
“country, ought not_to°be compelled to 
“ appear in public, be regulated by the rules 
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“in force for the examination of such per- 
“ sons in other cases.” . 

The object of these Sections was to pro- 
vide for proper notice to the lunatic or to 
his friends in case of necessity ; and also for 
the personal examination of the alleged lu- 
natie both by thé Court itself and by such 
professional men or other persons as the 
Cours might, think fit to appoint to report 
upon his state of mind. Cases of this kind 
require the greatest care and delicacy in 
dealing with them, dnd everything should 
be avoided which is likely to cause unneces- 
sary pain or excitement to the unfortunate 
object of the enquiry. 

I regret to b¢ obliged to say that much 
more consideration ought to have been 
shown to the Rajah than was shown by the 
order of the Deputy Commissioner. The 
Rajah was a person of rank who, under the 
orders of Government, could not be compel- 
led to appear in open Court even as a wit- 
ness. If his evidence was necessary in a 
Civil case, it could only be taken under a 
commission. Special provision was made 
by the Act fay ladies of rank who, according 
to the customs and manners of the country, 
ought not. to be compelled to appear in 
public ; and *the ‘least ‘reflection ought to 
have satisfied the Deputy Commissioner that, 
in dealing with the Rajah under the Act, 
the ‘same considerations and the same policy 
which induced thet Government to exempt 
him from personal appearance in a Court 
of Justice as a witness, would entitle him to 
exemption from persenal appearafice’ in “a 
public Court of Justice for the purpose of 
having his state of mind enqhired into. 

The Rajah had committed no offence, and 
ifthe Deputy Commissioner considered it 
vecessary to enquire into his state of mind, 
he ought to have conducted the proceedings 
in such a manner as to give as little pain 
and annoyance as possible to the Rajah. 

Now, let us see what the order wns 
which the Deputy Commissioner thought 
fit to make. I should scarcely have 
thought +it possible that any gentleman 
discharging the importaht duties of a Judge, 
could ‘have made such an order. It ap- 
peared to me at first sight to be the 
production of ® Native Clerk which the Judge 
had improperly allowed to be issued without 
having read it. But, upon referring to the 
document, I see initials which I presume are 
those of the. Deputy Commissioner attached 
to it. ° > 

The Deputy Commissfoner was bound to 
give the Rajah hotice that an enquiry was 
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about to be iustituted, and if he thought 
that the state of the Rajah’s mind was such 
that personal service on him would not be 
effectunl, he should have cnused the notice 
to be served on some of his relatives or other 
persons who were likely to look after his 
iuterests. Further, if he considered that a 
personal examination of the Rajah was ne- 
cessary, he should have fixed, some place 
for examining the Rajah privately without 
subjecting him to anything likely to be 
considered as a degradation, or doing any- 
thing inconsistent with the respect and 
consideration due to his rank and position. 
The order ie as follows :—“ ‘Phis pelition 
“ was filed by Burra Lal Opdndronath Sahee 
“under Act XXXV of 1858. The sub- 
“ stance of the case is that Maharajah 
“ Jugunnath Suhee Deo, the paternal uncle 
“ of the above-mentioned petitioner, resem- 
“ bles a madman and cannot properly man- 
“age his zemindary affairs, and is unfit 
“for work. After perusing the entire 
“ petition, I find that, according to Section 
“2 ofthe above-mentioned Regulation, it is 
“ necessary to enquire into the particulars 
“relating. to the Maharajah’s insanity. 
“ It is, therefore, ordered that au [ttalanamah 
“ be issued against the Maharfjah of Nag- 
“« pore and Burree Muhadai Saheba, and 
“ Munjhul Muhadai Saheba,ang Gopal Sahee, 
fixing 7th Eebruary 1866 as the dnte for 
“ the -trial of the cense, directing them to 
“ look after it, Besides, some Rajahs will 
“ come to the Fair, two of whom shall be 
“‘elecfed® ns assessows and assist me in 
“ inveStigd@ing and trying the matter. More- 
“ over, a writtei order be issued against Lall 
“ Muhal Sahee,*Nubur Dewan Pandeh, 
“ Jugunnath Roy, and Pandeh Bhoopal Roy, 
* Bheo Pershad Sunker, and Juggut Sunken 
“ directing them to make the Maharajah ap- 
“ pear at the Fair ; should they fail to make 
“ him appear, a proper order shall be issued. 
“ The Maharajuh’s objection that he has been 
“ exempted from attending Courts of Justice 
“ enunot be listened to. The persons named 
“ above are required to make him appear with- 
“ out raising any objætion, No plea whatever 
“ on the point will be-heard in this case.” 
No place is mentioned for holding the 
enquiry into the state of the’Rajah’s mind 
except the Mala or Fair. If for any reason 
the Deputy Commissioner thought it right, 
instead of holding the enquiry in his ordinary 
Court, that the Court should be held at the 
Mala, and that ethe Rajah should attend at 
his Camp or wherever he might intend 
to hold the enquiry, he ought to have given 
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notice to the Rajah of the precise place at 


which he was, to aétend. Instead of that, 
he and the ladies are told generally that 
the enquiry would be held at the Jala. 

One of the greatest afflictions to which 
n human being can be subject, is to be de- 
prived of his intellect. But think of the 
degradation of being required to attend at 
a Mala for the purpose of having: the state 
of his mind enquired into! To compel the 
Rajah to appear in open Court, , would have 
been wanting ingthat respect to which he 
was entitled. But to compel ‘him to appeur 
atthe Mala for such a p&rpose, shows a 
want of consideration which one would 
scarcely imagine to be possible. It was, 
as it were, announcing to bien tiPihe stare 
of his mind was to bf proclaimed and made 
public to all the Rajahs and other gentlemén 
of distinction who might attend at the Aala, 
and that he was to come there to expose 
himself, But the order procgets to state 
that “ a written order be directed” to Lala 
“ Dewan Pandeh, Jugunnath Roy, Pandeh 
“ Bhooput Roy, Sheo Pershad Sunker, and 
“ Juggut Sunker, to make the Maharajah 
“ appear at the Fair. Should they fail to make 
“ him appear, a proper order shall be issued. 
“ The Maharnjah’s objection that he lus 
‘been exempted from attending Courts of 
* Justice cannot be listened to.” 

Now, it is clear that the Deputy Commis- 
sioner had no power or authority to urder ’ 
the persons named or any other person to 
compel the Rajah to appear at the Jfala. 
He had no power except that which ws 
vested in him by the Act. If the Depwty 
Commissioner considered it necessary Aint 
the Maharajah should be examinedy per- 
sonally either by himself or by thers 
@ompetent to form an @pinion as to his state 
of mind, proper delicacy required that the 
examination should be held at the Rajah’s 
own residence. The order appears to have 
been made without proper reflecjion and 
without that consideration hich ought to 
have been Shown to any gentleman placed 
in the lamentable position of having an en- 
quiry stituted as to the state of his mitid, 

It appears to me that this appeal must be 
decreed and the order quashed, with costs, 
to be paid by the pefsons upon whose peti- 
tion the order was issued. 

Jackson, J.—I am entirely of the same 
opinion. : ° A 

Upon the want of feeling gnd consideration 
exhibited by the order of the.Deputy Com- 
missioners I have’not,a word to add. The 
sentiments to which my Lord has given ex- 
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pression have my full conenrrence. I also 


quite agree, that the applicatien for enquiry 


under the Lunacy Act ought to be verified. I 
will only say one or two words touching the 


privilege of the Maharajah in this case. - 


Section 5 Act XXXV of 1858, it is true, 
provides :-— 


“The Civil Courts may require the 
“ alleged lunatic to attend at such conveni- 
“ent time and place as if may appoint 
“for the purpase of being personally exa- 
‘“‘mined by the, Court or by any person 
& from whom the Court may desire to have 
“ a report of the mental capacity and condi- 
eo ty in 2% 

tion of sughealleged lunatic. ”» 


But I think that those®words are unques- 
tiofably governed by Section 22 of the Civil 
Procedure Code, which declares that “ the 
“ Government may, at its discretion, exempt 
“from personal appearance in Court any 
“ person whose rank, in the opinion of the 
“ Government, entitles him to the privilege 
“ of exemption.” í 


It seems to me that if this Maharajah has 
been exempted, as I am informed he is ex- 
empted, from personal appearance in Court 
in ordinary Civil proceedings, he was ex 
empted from personal appearance in Court 
in any enquiry of this nature; and if he 
was exempted from personal appearance in 
Court at the ordinary place of sitting of the 

“Deputy Commissioner, a fortiori, and for 
infinitely stronger reasons, he was exempted 
fro& appearing under compulsion in a 

arket place. 







nguage of Section 6 of the Lunacy 
Act cerMinly. points to the manner in which 
the Court should hav8 acted. If it was 
necessary to institute an enqgiry into the 
state of mind of this gentleman, it was for 
the Deputy Commissioner to have gone him- 
self or to shave deputed some subordinate 
judigial functiopary. A medical officgr might 
also have been directed to proceed to the 
Maharajah’ ordinary dwellifg house. But 
the order which the Court below did issue 
appears to me wanting alike in delicacy and 
in legality. | i š 


I have said that what has fallen from the 
Chief Justice on this occasion has my entire 
concurrence,and { am perhaps the more bound 
to say so, because my former exprience as 
a Zillah Judge and otherwise in this country 
enables mę to enter more* fully into the 
feclings*of parties. It is the want of con- 



















eae nee ae) 
sideration and want of propriety evinced 
in orders like the present, which, more than 
anything else, disgusts and alienates from 
the English officials the more intelligent 
and refined among the people of this 
country, e 


I qnite concur in the order of the Chief 
Justicg. 


The 7th June 1866. 


Present: 


The Hon'ble G. Loch and L., S. Jackson, 
Judges. 


Native Religious Endowments—Suc- 
cession so Mohunt—Certificate to 
collect his debts. 

Case No. 41 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by Major H. M. Boddam, Deputy 
Commissiqner of Hazareebaugh. 


Mohunt Sheoprokash Doss, Petitioner, 
versus 7 
Mohunt Jeyzam Doss, Opposite party. 


My. R. T. Allan and Baboos Unnoda Per- 
sad Banerjee, Dwarkanath Mitter, and 
Chunder Madhub Ghose for Petitioner. 


Baboos Onookool * Chunder Mookerjee, 
Taruchnath Sen, and Mohendro Loll 
Shome, and Moonshee Ameer Ali for 

° Respondent. ° wee 
According to Hindoo Law, a Chela is the heir to, 

and, assuch, entitled to a certificate*enabling him to 

clect the debts of, a deceased Mohwat. : 

Loch, J.—In this case We think that, 
ander the ordinary rule of Hindoo Law, 
the Chela would succeed to the late Mohunt, 
and that, as such, he is entitled to the certi- 
ficate. If there is any custom, though none 
is stated or pleaded by the opposite party, 
by which the Chela is not entitled to succeed, 

and by which the Mohunt is elected by a 

meeting of, Mahajuns and others, the re- 

spondent was bound to ste and prove its 
existence. But we find that-there is -no 
allegation of anything o% that sort before 
the lower Courtynor, as now urged before 
us, that the appellant has forfeited his rights 
by becoming the disciple ‘of another 

Mohunt; and as we think that, according. 

to the ordinary rule of Hindoo Law, the 

Chela is entitled to the certificate, we re- 

verse the Judge’s order with costs, and give 

him the certificate. ¢, 
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E ; . ş A oar i e NG i Be gee -5 
> Jackson, J.—I quite concur. In this ease therefore, necessarily have been-.an’ appli-=. 
othe-simple matter was that, on' the applica- | cation to review its judgment ; and against ’ 
‘tion of a certain’ party, the Judge invited:| the refusal ofthe Court to entertain that appli-- 
„claimants to come in and show their right | cation, there is no appeal to the Zilla’ Judge.: 
“to á certifitate-enabling theni to- ‘collect the Consequently, the Zillah Judge, in entertain- » 
_ debts of.the deceased Mobunt. It ‘appears | ing that appeal, and making-an - order- of ře- 
~ that only. two parties came forward. Oné| mand upon it, acted without jurisdiction, 
of them stated: that, by the. suffrages of | and his order must be set aside with costs. - 
“certain fakeers, mahajuns, and gther persons, en Hao ae he ce ee is SS 
he had been elected. Mohunt in succession : 
-tothe deceased Mohunt, and he says that 
“that gives him a right -to the certificate. 
~ Another party came forward and said that 


“he was the Chela, and, according to the Hin- 








The 8th June 1866. ° 


Present: - 


„doo Law, the heir and’ personal represen- | The Hou’ble G. Loch and L. S. Jackson, .- 
tative of the deceased Mohunt. There was | © f è Judges... > 
` no proof that the kind of election spoken 8 ‘ i cnn 
to .by the respondent was an election which |. Execution of décree—Shares of the _ 
decree-holders. - amen, alee 


: could displace the customary heir; and 
under those circumstances it appears to me 
|. that ‘the Chela was the proper heir, and, as 
z-such, entitled to the certificate. Our de- 
~: cision goes no farther than the pure question 
_ who was-entitled to the certificate. 


Case No. 47 of 1866. ~ ne 


; n 3 , 
Miscellaneous Appeal from aæorder passed.” 
by the Principal, Sudder Ameen of Santi- 
pore in Nuddea, dated the 30th Novem- 

„ber 1865. - e 


Maharajah Sutesh Chunder Roy (Judgment- _ 
debtor) Appellant, - ; 





The 7th June 1866. 
: ee 


? 


= l Presents. ° VETSUS Ta 
The Hou’ble G. Loch. and°L. S. Jackson, Saroda Pershad Movkerjee and others = 
i . Judggs. 7 i {Decree-holders) Respondents: ; 


A Appeal—Review. 
"+ + Case Na 839 of 1865... og 


` Miscellaneous Appeal from an order passed 
if by the Officiating Judge of Beerbhoom, 
_ dated the 1st December 1865, reversing 
an order passed by the Principal’ Sudder, 
Ameen of that District, dated the 1st 


Baboos Sreenath ‘Doss and Nil Madhub 
. ' Sein for Appellant. ia 


Baboos Romanath Bose ‘and Kishen 
‘Roy for Respondents. 





al. 


A judgment-debtor cannot object to the shgre which 
one or more decree-holders maf claim. O 

» Tus parties, bf the assignment’ which 
-~ “March 1865. has been execyted, stood on the record of this 
ane i 5 case as some of the decree-hòlders ; and they __ 
x., , Mobanúnd-Mookerjee, Appellant, are entitled, if the Court think fit, ude 
EE EE Moe C persus ` | Section 207 of the Code of Civil Procedure, 

PE: to apply, for execution of éhe,decree, thag is, . 
of the whole. decree. The- Court was -' 
competent to cOmpel the judgmeyt-debtor .to 
pay into Court thé entire amount dud’ under 
the decree, unless it should appear in. the - 
manner prescribgd in Section 206-that the:~ 
decree had been satisfied'either in. whole ori 
in part. Then-it will be for the Court to ` 
ascertain, either by consent of the parties or `` 
otherwise, to what share 6ach of the-decree-_ * 
holderg is entitled. It isnot for the Fudg-' 
ment-debtore to, object to the share which” 


Durpo. Narain Mabata -and ‘others, 
Regpondents. ° 


, Baboos Sreenath Doss snd Kisheh ` Succå 
as ' ` Mookerj& for Appellant. i 


a Baboo Dwårkanath Mitter for Respondents. 


5 -No ‘appeal lies from the order of a Court refusing 
- an application to review its judgment. 

- Tats- was evidently a case dismissed uñder 
. the pfovisions ef Section 170 of the Code of 


Civil- Procedure? <The: application -of the 


plaintiff to the Court of first -instance must, |- 


“one or more decree-holders may elaign. 


The appeal is dismissed with costs, le` 


° 
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Mode of Commitment in cases of 
European British Subjects and 
Native Subjects together charged 
with an offence. 


CIRCULAR No. 1. 
e 


From the Officiating Registrar of the High 
Court ofePidiewture at Fort William in 
Bengal, to the Criminal Authorities of 
the Lower and Extra Regulation Pro- 
vinces, dated Calcutta, the 16th Jan- 
uary 1866. 


° (Criminal Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. ° 


Tur Court is desirous of pointing ous to 
the Criminal Authorities that, when a Euro- 
pean British subject and a Native subject 
ara together charged with an offence requir- 
ing Mire commitment of the former to the 
High Yourt for trial, the latter should not be 
commitked to the’ High Court also, but 
should, in the ordinsty manner, be’ ccm- 
mitted to the Sessions Court competent to 


try the offence. e 
° Eee PEE Se . 
e “> e 
Convictions under A@w V of 1861 
S appealable. i 


The 7th February 1866. 
CIRCULAR ‘No. 2. 


Cory of "the following Yecision forwarded 
for ‘the information and guidance of the Cri- 
minal Authorities in the Lewer and, Extra- 
Regulation Provinces: — ` 


( Criminal Side. )* ’ ” 


High Court of Judicature at Fort William 
in Bengals dated the 31st January 1866. 
Ld 


Referred under Section 434, Code of Cri- 
minal Procedure, and Circular Order 
No. 18, dated 15th July 1863, in re 
Thakoordash and Godai Shek. 


Present : 


The Hon’ble C. B. Trevor, L. S. Jackson, 
and F. A. Glover, Judges. 


We think it clear that convictions under 
Act V of 1861 are appealable in the same 
way as other convictions. 


Section 21, Code of Criminal Procedure, 
provides that “the Criminal Courts of the 
several grades, according to the powers vest- 
ed in them ‘respectively by this Act, shall 
have jurisdiction in respect ‘of offences 
punishable undgr the Indian Penal Code, or 
under any special or local law, and in the 
investigation shall ee guided by the provi- 
sions of this Aat.” 


Act V of 1861 is a special law on the 
subject of Police, and persons charged ‘with 
offences punishable under that laf mufst be 
tried under the provisions of the Code of 
Criminal Procedure. 7 


Section 409 of the same Code provides 
tĦat any person convicted on a trial held by 
the Magistrate of the district or other officer 
exercising the powers of a Magistrate, may 
appeal to the Court of Sessions to which 
such Magistrate is subordinate (subject to 
the limit prescribed in Section 411). f 


The appellants in this case are persons 
convicted on a trial held èy an officer exer- 
cising the powers of a Magistrate and sen- 
tenced to imprisonment #ekceeding the limit 
fixed by Sectiwn 411, They were there- 
fore, we think, entitled to an appeal to the 
Sessions Court. We therefore direct the 
Sessions Judge to hear the present appeal 
and to pass such’ ordérs as thé circum- 
stances may require, and we, further ‘direct 
that a copy of this decisioa be laid before 
the Judge in the English Department. 


D 
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Form of charge in Commitments for 
giving False Evidence. 


CIRCULAR NO. 3. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengäl, to all Civil and Criminal Author- 
n Calcutta, 9th February £866, 


(Criminal Side.) 
, Present: 
The Hon’ble C. B.. Trevor, Judge. 


Tux Court are pleased to direct that in 
commitments for giving falsa evidence, 
under Sections 198, 194, and 195 of the 


2. As these returns have been urgently ° 
called for by Government, the Court expect 
there will be mo delty,in furnishing them. 





Value of Stamp Fees 
realized on papers filed in 
Court during 1859. 


. Name of Court. 





Form of charge for Murder—Denial 
of exceptions, in what cases neces- 


e- >p 
sary. A 


CIRGULAR No. 5. 


Indian Penal Code, the Committing Officer] From the Registrar of the High Court of 


shall invariably insert in the charge the 


Judicature at Fort William in Bengal, 


particular statements on which perjury isi- ¢ all Magistrates and Sessions Judges, 


assigned. By this method of procedure alone 
càn the accused fully understénd the offence 
with which he stands charged, and be en- 


abled to méet the charge brought against; , 


him. s 
e 
Information called for of Value of 
= à 
Stamg Fees realized on papers 
e 
filed in Court during.1859. 


CIRCULAR ‘No. 4. e 


From the Registrar of the High Court of 
Judicature at Fort William in Bengai, 
to Sessions Judges and Mugistrates of 
Districts, dated Calcutta, the 28rd March 


1866. e ‘ 
(Criminal Side.) 
7 Present: 

The Hon'ble C. B. Trevor,. Judge. 


Tur. Court request that- information on 
the péints notél in the accompanying forms 
be supplied by Sessions Judges and Magis- 
trates of Districts ‘as soon as possible. 


dated Calcutta, the 28th March 1866. 
(Criminal Side.) 
Present: 
The Hon'ble C. B. Trevor, Judge. 
In modification of their previous orders * 
on the subject, the 


‘Court are plensed to 
direct that, for the 


* Circular Order No. 6, 
dated 11th March 1863. 
Circular Memo. No. 16, 


dated 16th June 1863, future, charges flor 
culpable, —hogfacide 
aniounting to murder, an offence defned in 


Section 300, Penal Codd, and, puvishable 
under Section 302, eshall be drawn up in 
the following fqrm as prescribed by Section 
243 of the Code of Criminal Procedure :— 
That he”(or they), the said A B, on or 
about the day of e at 


committed murder by eausing the degth 
of C D, and that he, (or they), has (or 


_| have) thereby committed an offence eunishable 


under Section 302 of the Indian Penal’Code, 
and within the ana of ad Court of 
Session. 


2. It will also for the future is necessary 
to deny the existence’ of special excep- 
tions in accordanceewith Section - 237, Code 
of Crimina? Procedure, only in charges,re- 
garding offences punishable under, Sections 
136, 323, 894, 925, and 326 of fhe renal 

ode. 
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In my humble opinion, the papers of a 
Small Cause Court case are not of any im- 
portance to render thelir retntion at all 
necessary, after expiration of the time allow- 
ed for a review, or at latest after the decree 
is finally executed. The khattahs and ac- 
counts filed are taken back by the suitors. 
Bonds, notes, and other deeds, which form 
the basis of most of the Small Cause Court 
cases, are of a nature and character as to be 
of no further use to ‘the parties. Small 
Cause Court cases can seldom form the sub- 
ject of reference"in future litigation between 
the parties to the, suit or between others, 
and most of the papers come under B. Class, 
which, even in the ordinary Courts, aré not 
required to eekegt after the expiration of 
a year, not to mention the cases, generally 
a layge number, adjusted amicably or dismiss- 
ed on default, the papers of which are of 
no use whatever. * 

The only reegrds worth preservation in a 


Small Cause Court | 


* Prescribed by the 
Printed Rules of Practice, 
dated Ist June 1869. 


are the Register and 
Summons Book,* con- 
taining, as they do, 
the names of parties, particulars of demand, 
date, decree, &c. &c. The latter also contains 
the evidence and the judgment, and serves 
the purpose of execution, as well as other 
matters of reference, ifany. Should it hap- 
pen that an important document, worth 
future use, is filed in any Small Cause Court 
case, the party filing it may give notice of 
the same to the Clerk, or take it back within 
a fixed time after the disposal of the case. 
If, Nowever, the preservation of any paper 
for a pXxticular period be deemed necessary, 
it rests\with the Court to decide whether 
that perigd should éxceed three years, the 
‘time allowed’ for execution. But I beg to 
State that even execution is issued in refer- 
ence to the Summons Book alone; the 
papers of the nuthee are never congulted. 


Permit me to add that, during the last, 


year, 2,698 Small Cause Court cases were 
dispésed of by this Court, a rate in® which 
the number vf disposalg woukl in five years 
come to 13,490, and in ten to 26,980, and 
these exclusive of execution cases. Now, 
whatever papers, if any, be kept of a case, 
the same must need a list} that is to say, 
a list for each and every case, and a general 
Register from year to year, and the cases 
ought to be arranged and plifced by years and 
months. The Court, may well imagirfe the 
amount of labor and attention this would 
entail, and tg what advantage? The papers 
' of cases Uecided by Small Cause Courts in 


certain districts are sent for deposit to the 
Judge’s Record Office, which I fear not only 
would augment inconvenience, but may very 
likely cause confusion. 


= e 





e 
Explanation of Circular No. 34 of 
1865 calling for Return of original 
suits disņosed of, and of Stamp 
Duty levied on their institutién dur- 
ing March 1865. 


CIRCULAR No. 7. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Zillah Judges, dated Calcutta, Tth 
March 1866. : 


° (Civil Side.) 
Present: 
The Hon’ble ©. B. Trevor, Judge. 


Dovsts having arisen as to the precise 
nature of the, information required for 
columns 5 and 6 of the Form appended to 
Circular Ordes No. 34, dated the 28rd De- 
cember last, the following instructions are 
issued in explanation :— 


2. By the “sfamp ‘duty levied on institu- 
tion of suits” is meant the vafue of the 
stamp paper on which the plaint is present- 
ed, calculated, as it ought to be, in the 
manner prescribed in Agticle 11, Schedule 
B of Act X of 1862 ; the graduated scale 
furnished there being the model according 
to«which the scale in the above form has 
been constructed. Columa 5*should there- 
fore show, opposite each step of the scale, 
the total amount of the stamp duty levied on 
the plaints included therein. 


3. By the ‘total cost” of a suit are 
signified all the legitimate expenses which 
a suit entails, namely, such expenses as a 
Judge would sanction under the head of 
costs, including the costs of both parties. 
Accordingly column 6 woulfl contain as well 
the value‘of the institution stamp (already 
entered in column 5) asthe stamp values 
of the other docunfents filed, and also Civil 
Ameen’s fees, Peon’s fees, Witnesses’ expen- 
ses, and all other’ charges included in the 
recognised costs. E Ug k 

4. As regards those Judges who have 
already submitted their Returne to Circular 
Order No. 34 of, 1865, ifthe columns in 
question have been filled up`in the way now 
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explained, no further Return will be neces- 
sary. But if these columns have been dealt 


- with in a different manner, fresh Returns 


\ 


should be submitted with the particulars 
now required, As this Return is urgently 
required by Government, the Court request 
that it may receive immedfate attention. 


CIRCULAR No. 8. 


(Civil Side) ° ° 


. [N. B.—This Circular has been cancelled.) 


Ratos of Printing executed at Private 
Presses—Indents for Stationery. 


CIRCULAR No. 9. 
(Civil and Criminal Side.) 
The 13th March 1866. 


Copy of the following letter forwarded 
to the Civil and Criminal Authorities in the 


. Lower Provinces for their information and 


guidance :— ` ae 
No. 1490. 


From the Secretary to the Government of 


Bengal, to the Registrar of the High 
Court, dated Fort William, the 27th 
February 1866. e. 


S, —I am directed by the Lieutenant- |° 


Governor to request that tl Court will be 
good enough to inform the Officers subordi- 
nate to them that no charge for printing 
executed at private Presses should beadmitted 
at rateg higher than those of the Alipore J: ail 
a 4 Jhe rates Of charge for Book Print- 
ing have never undergone revision, and are 
susceptible of reduction in every gase. i 
2. Iam to gdd that no relaxation of the 
rule requiring Public. Officers to forward, 
their indents for printed forms to the Sur- 
intendent of Stationery has been authorized. 





Calling for information regarding 
Amount of Stamp duty levied on in- 
po aron of suits and total costs of. 
S ts. 7 


CIRCULAR No. 10. , 


From the Registrar of the High Court of 
Judicature at ort William in Bengal, 
to all Judges of districts, dated Calcutta, 
the 23rd March 1866. 


° (Civil Side.) 
: Present: : 
The Hon’ble C. B. Trevor, Judge. 


Tue Court are pleased to circulate the 
accompanying forms, and to request that 


-| delay. 


the requisite information be supplied as soon 
as possible by all the Civil Courts subor- 
dinate to the. j 

2. The information required relates to 
original suits only which ‘were decided 
during the year 1865, and should be exhi- 
bited in the manner laid down by Circular 
Order No. 34, dated 23rd December last 
(para. 2). The. explanations given regard- 
ing stamp duty and costs of suit in Cir- 
cular Order No. 7, dated 7th instant, apply 
respectively to the columns 4 and 5 of the 


forths now sent. 


38. As the information, is urgently re- 
quired by Government, the Court expect ` 
that it will be promptly furnished. The 
Court will nof fail to noticousy pnnecessa: 

° 


Original Suits relating to land, the valu- 
ation of which is calculated at the amount 
of the*Annual Jumma. 





ahs 
s |835 
2 sa 
3g = hg 
3 | [5E 
a g leaz 
HEE 
d t |G 
Z d ja 
——— —— 
Not.exceeding Rupees .. 300 
Exceeding Rs. 300 and not 
exceeding 500 
” ” 800 
ie 800  „ 1,000 
5 1,000 4, 1,200 
ie 1,200 4, 1,600 
a 1,600 ,, 2,000 
* 2,000 ,, 2,600 
A 2,500 y 3,000 
t 3,000 =, 3,500 
"A 3,500 ,, 4,000 
S 4,000 „ 5,000 
i 5,000 „6,000 
» 6,000 » 7,000 
i 7,000 =, 8,000 
Ms 8,000, 5, 9,000 
es 9,000, 4, ~—-10,000 
s 0,000 4, 12,000 
” 000 » 15,000 
a 15,000 „17,500 
E 17,500 „20,000 e 
7 20,000 4, 25,000 
» © 25,000 4, 380,000 . 
ff 30,000 ,, 35,000 
3 75,000 ® 5, + 40,000 e 
s» @ 40,000 s» 50,000 a 
n 50,000 ,, 75,000 
» 76,000 s» 1,00,000 
s  1,00,000  ,„ 2,00000 
» 2,00,000 4, 3,00,000 
M 3,00,000 ` @ 4,00,000 
» 4,00,000 » _5,00.000 
_ 5,00,000 -, 10,00,000 


Above 10,00,000 





eee 
Original Suits relating to land, the valua- 
tion of which is caleubated at three ‘times 
the Suddtr Jumma. E 


"(Same form as above.) e 
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` Original Suits relating to land, the valu- | Grant of half-pay to Peons while sick 
a in Hospital or receiving JWMedical 

aid as out-door patients of the Hos- 


ti which i srding to Note (d 
ion of which is agesr ing o Note (d) pital. 


CIRCULAR No. 11. 


From the Registrar of the High Court of 
Judicature atePort William in Bengal, 
to all Civil Judges, dated Calcutta, the 

> 28rd March 1866. 


(Civil Side.) ° 
Present: 


The How ble C. B. Trevor, Judge. 


Schedule B, Act X of 1862. 


(Same form ‘as above.) 


———— 


All original suits the valuation of which is 
. bd . 
estimated under the rule laid down in 


Note (e) Schedule B, Act X of 


The extract given in the margin from the 
1862. , ° 


the 


. 7 ResoLUTION.—The Go- 
vernor-General in Council 
is now pleasegl to confirm 
asa permanent arrange- 
ment the rule which was 
experimentally passed in 
the year1864, authorizing 
the grant of half-pay to 
Peons while sick in 
Hospital or receiving me- 
dical aid as Out-door pa- 





proceedings of 
Government of India 
ìn the Financial De- 
partment, “under date 
the 26th January last, 
is hereby circulated 
for the information 
and guidance of all 
Zillah Judges and 


Amount of Stamp 


duty levied on fn- 


tients of the Hospital of 
-the Station at which tho 
Peons are serving. 


their subordinates, as 
well as of Judges of 
Small Cause Courts. 





Total costs of Suits, 





stitution of Suits. 


j 











Not exceeding Rupees... 4 2. It ig farther notified that the Govern- 
i a e te ment of Bengal has 
3 8 eae E i Vide Government to der dat th 3 à 
i oe ae Da. Rares basen 4 koel 
a7 ” . > : n 
= os ai 30 ° the general extension 
" D s of the same rele to Peons employed under 
g 50 26, Act V (B. C.) of 1863. X 
oy 75 ” 100 . en 
5 100 p —e 
s 150 ; 200 ° e . 
`A 200 $ 300 Amount of Stamp dutygefunded un- 
T 
, a00 » ped der Note (E) Article12, Schedule B, 
x 800 „ê 1,000 Act X of 1862. R 
pe IN es “chato CIRCULAR 2 
” 1,200 » @ 600 e A No. 12. 





n 1,600 ” 2,000 bd x 

» iio >» Bunt © From the Registrar of the High Court of 

» B000 n» B500 i Judicature at Fort William in Bengal, 

» aooo 5000 to all Civil Judgds, Lower Provinces, 

rn go Tew . dated Calcutta, the 28rd March 1866. 
ero pe | |e Cva § 

3 e9000 3, * 10,000 : a ees 

oy 18,000 3 12,000 . i 

2 12,000 $ 15,000 Presênt : 

o n500 3 20,000 ° 

Fs 20,000 x 25,000 The Hon’ble C. Be Trevor, Judge. 

” i : 30,01 

4» 30,000 $ 35,000 hi 

» 35,000 9” 40,000 As tbe Court find that theForm A, Ap- 

" Saco ” 0,000 pendix to their Circular Ng. 2, dated the 

» o TBO0O g 1,00,090 18th February 1865,.does not provide for » 

e 2 Pom ton H FODD ., return of the amount of Stamp duty refund- 

» 3.00000 § 4,00000! , i ed u ti 2. 

» 4,00,000 =, 500,000) © i A panes mote (F), Artigle 12, Schedule B. 

n Spoo s 120,00,000 : Act Sof 1862, they request that a fresh 
Adore @ 1609,c00 l L | column may be inserted after column .3 


Civil 


supplying the requisite information, and 
‘another column shewing the total amount 
refunded. 

The amended Form of Statement A will 











be the following :— 
2 
FEER ° 
. | S6ae 
9 EGE 
Bee” i 
2 
H = 
Pon 
=| 
x | Bees 
8 ag 
aad ° 
g ` $ 
© 
Es 
o 
a e 
5 3.48 
re} was e 
gn 
ge 
Ss 





+ 
3 
© 
ag 
zg 

GE 
° 

B 


J 


Note 
2 


‘Amount of 
Stamp daty re- 
funded un 
@), 
Schedule B, Act 
X of 1862, 


3 
Améunt 


refurftied under 
Act X of 1862, 


fection 26. 





Value of 
Stamps filed, 


g 
i=} 
© 
(S) 
8 
3 
4 
Z 





2. It will be seem,that the new column 
refers to information which ean be supplied 
only from Cofirts of appeal, as it relates to 
the refund of Stamp duty realised on the 
petition of appeal. The fresh returns for 
the past ‘year (1863), ‘which the Court 
require.Wwith as little delay as possible, will 
not embrace the Ceurts of Sudder Ameen, or 


Moonsifts, : . 
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Enrolment of Pleaders in the Civil 
y Courts. 


.  CIBCULAR No. 13. ° 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Judges of Districts, dated Cal- 
cutia, 14th April 1866. 


(Civil Side.) ' 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Siz,—Tue High Court request the im- 
mediate attention of all Judges of Districts 
to Section 48 Act XX of 1865, and are 
pleased to direct that notifications explain- 
ing its terms b@issued by allp Civil Courts 
at once, in order thatall persons who may ` 
now be practising as Pleaders in any Civi} 
Court, and who may wish to be enrolled 
under that Act, may lose no time in apply- 
ing to bé so enrolled, so as to be duly 
qualified to appear, plead, and%act on and 
after the Ist July 
next,* when Act XX 
of 1865 comes into 
operation ; for from that date none but 
Pleaders duly enrolled are entitled by law 
to appear, plead, and act in the Courts in 
the Mofussil. 

2. It should be explained that, in accord- 
ance with Section 43,° each application 
should be made in writing on a stamp paper 
of the value prescribed for petitions before 
the Court in which the Pleader so applying 
ay be practising, and that none but those 
who on the 1st January last may have be 
practising as Pleaders are entitled tofhe 
privileges-set forth in Section 43. 

8. In-addition to his otvn. name, every 
application should contain that of the appli- 
cant’s father, his age, his place of-residence, 
and the particula class of Court in which 
he wishes to practise. 

4. Junior Pleaders should apply to the 
Sudder Ameen or Moonsiff befofe whom 
they may*be practising, fnd-the Sudde&r 
Ameen or Moonsi& should, without delay, 
forward sich application to the Pudge. of 
the District for transmission to the High 
Court. Senior Pleaders should apply to the 
Judge of the District, or tothe Principal 
Sudder Ameen in any place in which the 
Judge of the District may not reside. Such 
Principal Sudder Ameen shguld forward -to 
the Judge of the District all applicatiops 
that .may be made to him.* In every case, 
the local Court should satisfy itself that the 
person so applying is a Pleader holding a 


* Vide Act XXIX of 
1865. 
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proper Diploma, and that on the lst of Janu- | of Government letter No. 2442, dated the 


ary last, he was in actwal pragtice. 


5. As the law requires that after the Ist 
July next before any person can be duly 
qualified to plead before any Civil Court, 
he shall have been enrolled by the High 
Court, and shall have received a certificate 
in the manner provided by Sections 8, 8, and 
10 of the Act, éhe High Court request that 
all Judges will warn Pleaders of the neces- 
sity for shaking applications for enrolment 
without delay. Such applications should be 
forwarded to the High Court as soon as 


‘N 


. 4 
6. Assoon ag an application has been 


possible. 


e 
received, the applicant’s name will be en- 
rolled by the High Court, who will then 
authorise the granting of a certificate in the 


manner provided by Act XX of 1865. 


Exemption of Zemindar of Soosung 
«from personal attendance in Civil 
` 
Eyurts. 
_ CIRCULAR No. 14. 
From the Registrar of the High Court 


of 
Judicature at Fort William, in Bengal, 
to the, Civil Authorities in the Lower 
© Provinces; dated Calcutta, 18th April 
1866.0% 7 


L] 
, (Civil Side.) 
‘ Present: 


The Hon’bk: C. B.*Trevor, Judge. 


Tue Court circulate for general informa- 


tion fnd guidance the accompanying copy 


11th instant, exempting Rajah Raj Krishna 
Sing Bahadoor, Zemindar of Soosung in 
Mymensingh, from: personal attendance in 


the Civil Courts of Lower Bengal. 


e Copy No. 2442. 


® 
s 


From the Officiating Junior Secretary to the 
Government of Bengal, to the Registrar 
of the High Court, dated Fort William, 
11th April 1866. 


Sm, —I am directed to state for the in- 
formation of the High Court that 
Judicial. . 
the Lieutenant 


under the provisions of Section 22, Act VIII 


Governor has, 


| of 1859, been pleased to exempt Rajah Raj 
Krishna Sing Bahadoor, Zemindar of Soo- 
sung in Mymensingh, from personal attend- 


ance in the Civil Courts. 
e 


2. I am to request that You will, with 
the High Couft’s permission, cause this to 


. 
r 


be notified in the Distyict. 


Enrolment of Mookhtears under Act 
XX of 1865. 


CIRCULAR, No. 15. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Judges of Districts, dated Calcutta, 
the 20th April 1866. 


Present: œ 


The Hon’ble C. B. Trevor, Judge. 


In continuation of their Circula No. 13 
dated 14th instant, the Court are pleased to, 


8 


© 
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issue the following orders regarding the 
enrolment of Mookhtears under Act XX 
of 1865. 


2. Inorderto provide for the present 
requirements of the Local @ourts, the High 


Court have determined that any person who, |’ 
on the 1st January last, had beep practising | 


as Mookhéear in any Criminal Court for the 
term of at least one year immediately pre- 
ceding that date, shall be entifled to apply 
for enrolment under Act XX of 1868. 


, 3. Judges and Magistrates of Districts 
should lose no time, therefore, in notifying 
to all Mookhtears that, unless they are duly 
enrolled and have received certificates under 
Act XX of 1865, they will not be entitled 
to appear, plead, or act in any Civil or Cri- 
minal Court after Ist July next, and they 
should call upon all persons now practising 
as Mookhtears who- may wish to continue to 
be such to sybmit without delay ‘applications 


for enrolment. 
e 


4.: Every“application smust be made in, 


writing on stamp paper of ‘the value pre- 
scribed for petitions to the Judge of the 
Distrėct, eor, where there is no resident 
Judge, as at M8otecharee, Monghyr, Bograh, 
“Maldah, Pubnah .Fureedpore, Balasore, Poo- 
ree, Noacolly, and Howrah, to the Magis- |e 
trate of the District, and must contain, be- 
sides the name of the applicant, the name of 
his father, his place of residence, his age, 
the grounds upon which he applies for en- 
rolment, and the Class of Courts in which 
he wishes to practise. ae 


5. .The Court &esire to point out that 
every applicant is not of nécessity eligible 
for admissiones Mookhtear even though he 
may have served the ‘period prescribed in 
para. > for the Court require that every 
applicant shall s&tisfy the J udge, or, in the 
special cases aforementioned, the Magistrate, 


iS 
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that he is a person of good moral character 
and is qualified by hig knowledge of law and 
procedure to eontinue “practising as Mookh- 
tear. The Court request that these Officers . 
will satisfy themselves thoroughly on these 
points, and the Court suggest that Judges 
place themselves in communication with the 
Magistrates of Districts with the view of 
obtaining the requisite information. 





e e . 

6. If the Judge or Magistrate in the 
special cases aforementioned’ considers that 
the applicant is a proper person to be admit- 
ted as a Mookhtear, he shoulfforward his ap- 


plication to the High” Court for enrolment, 
y 


together with a, certificate to that effect 
endorsed hereon. . 


7. The High Court, on me of an ap- 
plication, will either order the gnrolment of 
‘the applicant (in which case a’ certificate 
shall be granted by the Judge in the manner 
prescribed by Sections 8,9, 10, Act KX of 
1865), or will reject the application. 

8: The Court in conclusion desire to 
impress upon all Officers the absolute neces-. 
sity for prompt action on their part, as, 
unless a certificate has actually been grantgd 
to a person before the Ist July nexpf he 
cannot practise as a Mookhtear in ary Cri- 
But at the same tithe the 
Court think it necessary to add that these 
instructions are not inteńded to interfere 
with the provisions of Section 40 Act XX 
of*1865, by which an accused pefson, bles 


minal Court. 


the permission of the presiding gree “or 
Magistrafe, may be defendedby any person 
, The Court rely 


with confidence’ on “the care aii intelligence 


not a pleader or mookhtear. 


of Judges and Magistrates for a proper per- 
formance of the Amportaft duties which, 
under Act XX of 1865, now devolve upon 


them, 


1 
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Transmission to Courts of first in- 
stance ‘of judgments of Appellate 
Courts in cases of reversals, &c. 


CIRCULAR No. 16. 


From the Registrar of the High Court of 


Judicature at Fort William in Bengal 
to the Judges of Districts, dated Calcutta, 
the 25th April 1866. . 

e 

(Civil Side.) 


~—2 
Preset: 


e 
The Hon’ble C. B. Trevor, Judge. 
Tue High urt are pleased to order that, 
for the future, whenever the order of 4 
Court of first instance be modified or re- 


versed on appeal, or whenever any irregularity 


in the proceedings of such Court be made, 


the subject of argument by the pleaders, and 
of comment by the Court of Appeal, a copy, 
ora translation of the judgment if it “has 
been recorded in a language not intelligible 
to the subordinate J udge, be forwarded for 
the information and future guidance of such 
officer. > . 

2. The High Court truss that by this 
means the judgments of the lower Courts may 
be improyed? and the work of the Appellate 
Coutts may in consequence be diminished. 

3. Judges of Districts are requested to 
communicate these orders to their subordinate 
Principal Sudder Ameens,, 


: “~~ 
+ e ° 


CIRCULAR No. 17. 


e 
{Under re-consideration.} 
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Hmployment and remuneration of 
extra peons by Civil Judges for the 
service and execution of processes 
on special occasions. . 


CIRGULAR No. 18. 


From the Deputy Registrar in charge of 
the’ Offic of Registrar of fhe High 
Court of Judicature at Fort William in 
Bengal, to all Judges of Districts and 
Judges of ‘Small Cause Courts, dated 
Calcutta, the 11th May 1866. 


(Civil Side.) 
Present: 


The Hon’ble C. B. Trevor, Judge. 


Tse Court desire to remind all Civil 
Judges that they are empowered by Section 
4 Act V (B. C.) of 1863 to employ, for the 
service and execution of processes on special 
occasions, other than registered peons. 
That power, hSwever, should be exercised 
only when there is absolute necessity for the 
employment *os extra peons, and on the 
očcurrence of such necessity, the Judge 
(2 e. the presiding officer of the Court by 
whatever title designated, Section X) should 
hold a proceeding, and record “his reasons 
for employing such peons. When this is 
done by any Judge subordinate to a Zillah 
Judge, the latter should pe furnished at once 
with a copy of the proceeding, and she Gourt 
will expect to receive from Zillah Judges at 
the close of the month in which extra peons 
are employed in any Civile Court in their 


districts, a Return showing the number of 


meh- employed, and the eosts of their em- 
ployment. Judges of Small Cause Courts 
will submit to the High Court a similar 
Return under like circumstances. 

2. The following rule, which has been 
approved by Govern- 
ment, * is circulated 
fore general observ- 
ance ingcases of the above nature where 
extra peons are employed, for any period less 
thana month; they shall receive the full 
amount realized from suitors fôr their ser- 
vices according to the rate Idd down in 
paragraph 3, Circular Order No. 10 A, dated 
26th April 1864; bit when their’ services 
are retained for one month pr longer they 
shall be remunerated by fixed salaries accord- 
ing to the usual scale, the.entire fees being ~ 
credited to Government. 


* Vide G.O., 6th April 
1865, N: œ 2285. : 
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Duty.of Administrators under Act XL 

of 1858, other than public Curators 
- and others appointed under Sectio: 


_ . 10; to keep accounts. ° -. 


CIRCULAR No. 19. 


-From the Deputy Registrar im charge of the 
Office of Registrar.of the High Court of 
Judicature at Fort William in Bengal, 

~ to all Judges of Districts, dated Calcutta, 
the 16th May 1866. 


(Civil Side.) 


Present : 
The Hon’ble C. B. Trevor, Judges 


. Jw continuation of Circular Order No. 25, 
dated 15th September last, the Court are. 
pleased to point out that when a certificate 
of administration is granted under Act XL 
of 1858 to any person entitled to have 
charge of the property of a piaor-by virtue 
of a will dr deed, or to any relative (Section 
7), such relative or other person is not re- 
quired to file annual accounts under Section 
16, inasmuth as that, Section only applies 
to the public curator and gther administra-, 
tors to whom a certificate may have been 

-granted under Section 10, 


e s 

2° Bat under Section 21 the Civil Court 
for any sufficient cause may rècal any cer- 
tificate granted under the Act, and may 
then compel thé person whose certificate has 
been recalled to make over the property in 
his hands to his successor (to whom the 
Court has the power of granting a fresh 
certificate), and to account to such successor 
for all monies received and disbursed by 
him; and on the neglect or refusal of such 
person to deliver his accounts and property 
in his hands, the Court, under, Section 22, 
may impose on him a fine not eXceeding 
Rs. 500, realizable by attachment and 
sale of property, and may commit the re- 
cusant to close custody until he shall con- 
sent to déliver such account or property. 
Thus the CSurt has power, though not iden- 
tical in both cases, over administrators under 
Section 7 as well af over those under Section 
10. 4  ¢ 


3. The Court desire to add that, although 
” administrators under Act XL of 1858 other 


2 
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than public curators and “others appointed 
under Sectien 109 gannot be required , to 
furnish accofnts annually, yet they are bound 
to keep régular accounts (for they may be 
* Section 19. sued * and compelled 
n to produce them); 
and the Court draw attention to the duty 
rightly enjoined upon them in the certificates 
fo? which Form A of Circular Order No. 
26, dated 31st August 1859, has been provid- 
ed. Zillah Judges should omit no opportu- 
nity of remieding such persons of the duty 
of keeping accounts and of exercising a 
proper economy in carrying out their trusts. 


e —_ 3 

Explanation ofe Circular No, 10 re- 
garding amount of Stamp Duty 
levied in institution of suits and 
totaPcosts of suits, and further call 
for the Statement# therein re- 
quired. 


CIRCULAR No. 20, 


From the Deputy ‘Registrar in charge of 
the Office of Registrar of the High Court 
of Judicature at Fort William in Ben- 
gal, to the Zillah Judges, dated Calcutta, 
the 16th May 1866. 


(Civil Side.) 


’ 
° 


Present: f) 


: 2 . 
The Hon’ble C. B. Trevor, Jé#dge. 


In continuation of Circular No. 10, dated 
the 23rd March lust, the Court find it neces- 
sary to explain that suits concerning claims 
which fall within more thane one of the 
descriptions therein provéded for should be 
entered in the Statement which refers to the 
more ygluable Portion of the clgim. 

2. Thus, if a suit be for recovery of a 
house and some Jakheraj land, the Statement 
in which it will be entered will depend upon 
whether the house or the lakheraj land is 
assessed at the htghest value, 

3. The Court take this opportunity of 
calling upon all “Judges *to submit, without 
delay,” the Statements required by Circular 
No. 10 above referred-to, as ample time has 
been slowed for their preparation, gnd they 
are urgently required by Governmént. 


1866. | Civil: 


Deduction of probable payments of 
April 1867 from whe Bultiget Grant 
for 1866-67—Explanation of the 
head “ Allotment” at foot of Month- 
ly Contingent Bill, 


CIRCULAR NO. 21. 

From the Officiating Registrar of the High 
Court of Judicature at Fort William in 

e 
Bengal, to all Judges of Courts of Small 
Causes, dateg, Calcutta, the 28th May 

1866, e 
z - (Civil side.) 
~N Present: 


The Hon’ble C. B. Trevor, Judge. 
Ld 


Tue attention of Judges of Mofuszil Small 


Cause Courts is drawn 
to Financial Resolu- 
tion No. 270, dated? 


* Vide page 690 of the 
India Gazette, dated Sth 
May 1866. 


Ist instant,* by which the ensuing financial 
year (1867-68) hus been ante-dated, so that 
it will commence on the Is¢ April 1867. 
The effect of this Resolution will be to 
reduce the current official year to 11 months 


by limiting it to the 3lst March next and 
a . 


by throwing the mont of April into the |° 


following financial year, It Will according- 
ly be necessary to deduct the contemplated 
payments of the wonth last named (April 
1867) from, the Budget Grant for 1866-67. 


This ean be easily effected as regards fixed 
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salaries by deducting from the Grant one- 
twelfth of the amount sanctioned for the - 
year; but with respect to fuctuating 
charges, it will beynecessary to form a pro- 
bable estimate of what will need to be paid 
in Ap#il nexte and to retrench such estimate 
from the Budget Grant. The Court re- 
quest accordingly that each Judge will 
report for thgir approval the total amount 


(fixed as well as‘fluctuating) which he pro- 


poses to doduct from the Grant for 1866-67. 


2. The Court are also pleased to state, 
for the information and guidance of Judges 
of Small Cause Courts, that the head 
“ Allotment”? which is provided at foot of the 
prescribed forme of Bill for Monthly Contin- 
gent Charges, is intended to include none 


but the following Heads of Charge :— 
e 


“ Travelling AJowances. e 


. “ House-reñt. 


e  “ Stationery. . 


“ Office Contingencies. , 


°  “ Petty Construction afd Repairs.” 
e 


The cost of punkah-pullers should be 
shown under the head of Contingencies, and 
the total of the foregoing five heads, as as- 


certained from the Budget Grant, should be 


exhibited in the Contingent Bill as the 
e 


allotment for the year, 


REFERENCES BY WASTE LAND COURTS. 


‘ 





The 9th February 1866. ` 
Present: 


The Hon'ble L, S. Jocksen and F, A, 
Géover, Judges. 


Time for instituting suit, under Seo- 
tion 5 Act EXIII pf 1863 (not ex- 
ttendible)—Vakalutnamah (Effect of 


filing). PRE 


Reference to Me High Court, under Section 
15 of Act. XXIII of 1863, by Mr. F. J. 
Cockburn, Officiating. Judge of Sylhet, 
and Member of the Court constituted 
under that Act for the investigation and 


trial of claims to Waste Lands. 
Taranath Dutt and others, Plaintiffs, 


versus 


The Collector of Sylhet and others, Defend- 


ants. 
e 


e k . 
The Court cannot extend dhe period of 30 days allow-o 
ed by Section 6 Act XXIII of 1&§3 for preferring a 
suit to contest an award by the Board o% Revenue.. 


The Hing®f a Vakalutnamah is not an institution of 


su@b a suit. oo te ° 


Case .-2-Os 13th J anuary 1865, tfotice was 
ordered to be given to the claimants, and 
thie notice was served oh the claimants on 
25th February. On 24ih March Sa vakal- 
utnamah gias fil on thé part of the claim- 
ants. Qu the 27th March g petition was 
presemtod on behalf of the claimants, to the 


effect that the plaint was not readyi n con- 
sequdace of gheir not knowing the require- 
ments of the law, and begging that time 
might be allowed them. ‘Upon this petilion, 
the order passed was, “ Jet the 31st March 
“t be fixed for Hearing this case. The peti- 
“ tioner’s vakeels to be told that none of 
“ their objections will: be heard after the 
“ 31st, and no further time will be allowed ; 
“and they are to file their objections before 
“the 31st.”. On the 31st March, the 
Memorandum of objections, i. e. the plaint, 


Sub- 


Lo © 
sequently witnesses were examined on be~ 


was filed on the part ‘of the claimants. 


half of me claimants. 


Excluding the Way of recefpt of notice 
(25th February), the thirty days allowed 


by Section 5 for the inatitution of af suit ox 


. es Ld 
pired on 27th March, the day on which an 


extension of the time was rejected. 


* By Section 5 it is enacted that, unless a 
suit be instituted within thirty days from 
the delivery of the notice, the order of the 
Board shall be final. 


It "Appears to me that,eno suit baving been 
instituted within thirty. days, the order of 
al. Act XXIII of 
18638 does not-appear to me to give the ‘Court 


the Board became final. 


constituted by Segtion,7, authority to extend 
the time allowed by Section, 5 for the insti- 


7 . e ‘ 
tution of a suit. , g ~ 
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It cannot, I think, be said that Act VIII | mtasures carried out, the default cannot now 


of 1859 can be quoted as authorizing an, be noticed, anl the po should now, there- 


extension af tinie, for, by Section 11 of Act | fore, be decided on its merits. 


XXIII of 1863, that Act is only to regulate 
suits instituted under Act XXII, ‘that is 
(as I read it) that, anti. ante haw boon 
_ instituted by the filing of a plaint, Act VIIT 
does not apply.” . 

I am. of opinion, thërefore, that, on the 
expiry of the thirtieth day, no suit having 
been instituted, the Board’s order ipso facto 
became final, and consequently that all sub- 
sequent orders and proceedings are void. 

It may be said that, under Section 14 of 
the Act, the order of the 27th March on 
the petition of the claimants is not open to 
revision ; but if that order was passed without 
jurisdiction,eit was simply nd order at all; 
and I hold that such order was not warranted 
by law, andewas, therefgre, passed without 
jar risdiction. ` ° 

$ ae the order gf 7th March directed 
that the plaint, should be filed ‘before 31st 
March. It was efiled on the 31st March. ° 
Iam of opinion that, even if it be held hat 
the Court had authority to extend the time, 
such extension was only given by that order 
up to the 30th March ; and, no suit having 
been instituted before the expiry of that day, 
the order of the Boyd became final. o° 
The Member Moylvie Chund Buksh’ Khan, 
Principal Sudder Ameen, observes ‘that the 
former Judgeehad not the jurisdiction to 
extend the period; but agit was done, and 


‘issue was framed, and the evidence of the 


pritnesses has beer recorded, and also other 


The Member Moulvie Abdool Kadie is 
of opinion that the vakalutnamah filed by 
tlie claimants, should be considered to be 
the case referred to in Section 5 of Act 
XXII of 1863, as it is provided in that 
Section that the case should be instituted 
within thirty days. Had go “ plaint ” 
been clearly mentigned in that Section, 
the vakalutnamah would not have then 
been takan into considefation as the case, 
The former Judge had not ti jurisdiction 
to extend the period ; but as he has done 
it, "it is requisite that the sanstion of the 
High Court should be obtained to the acts 
done in conformity with the above order 
of the Judge. a 


On the points above indicated, the opinion 


of the High Court is requested. 

Opinion of the High Court.—We certify 
to the Judge of Sylhet our opinion that the 
Judge had no authority to extend "the 
period allowed by the Act (XXIH of 1863, 
Section 5) for pyeferring suits to establish 
claims or objections in contravention of an 
award by the Board ; but that, by. she failure 
of the clamant to institute “his” suit in the 
Court constituted ° for the heari ings of, such 
suits under'the Act, within thirty days, the 
order of the Board *of Revenue has become 
final. Z 7 

We are farther of opinio# that “fhe filing 
a vakalutnamgh-would not be an institution 


e 
of a suit within the meaning of the Seetion. | 
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The 21st February 1866. 


Present: 


The Hon’ble J. °P. Norman and G. Camp- 


well, Judges, o 


e 
e 
Form of charge of Murder—Time for 


technical objections to Criminal 
a 


SPREE 


Government, versus Ramasawmy, son of 


Saolrdydoo, aged 50 years. 


a 


A charge under Section 302 of the Penal Code need 
not set out at length all the facts necessary to con- 
stitute the offence of murder, and negative all the 
exceptions contained in Section 800 which defines the 


crime of murder. 
` 


Technical objections to criminal charges, particularly 
on the ground of the want of a sufficient specification 
of details, should be taken before the conclusion of the 
trial, when the Judge nmy, if necessary, amend .the 
charge, and not afterwards, unless if appear that some 
failure of justice has been causei bye the irregularity 


complained of, A 


Case THn Recorder of Moulmein,in pur- 
nance cf Act XXI af 1868, Section 44, 
respectfully submits the following case for 
the consideration of the Judges of the High 
Court of Judicature at Fort. William ig Ben- 


gal. ` 3 a 


The following "charge wag preferred 


against ope Ramasawmy :— 
P + 


“That he, qn or about the 10th, day of 
“ October 


“murder by causing the death of Rungeeroo, 


1865- at Moulmein, committed 


“and that he has thereby committed an of- 


“ fence punishable’ under Section 302 of the 


«Indian Penal Code and within the cogniz- 


“ance of theeCourt of Session.” 


The prisoner was convicted and sentenced 


to transportation for life. 


The'agent of the prisoner having objected 
e 
to the form of charge as not negativing the 


exceptions in Settion 300 of the Indian Penal 


Code, the Recorder overruled the objection ; 


but in deference to thp opinion alleged to be 
entertained by Mr. Justice Trevor, the Re- 
carder begs leave respectfully to submit the 
e ° 


following question :— A 


Whether the charge, as framed, is main- 
tłingble. 


Judgment of the High Court.—By Section 
42 of Act XXI of 1863, the proceedings 
on trials held by the Recorder in a Court of 
Session* are’ to be regulated by the Code of 
Criminal *Procedure. The question there- 
fore is whether the ‘present form of charge 
is eufficient under the Code ef Criminal 


Procedure. 


Now by Section 234 ‘the charge shall 


e 
describe the imputed offence as nearly aN, 


- = e 
2’ ` Recorders _THE WEEKLY REPORTER. References. [Vo], V. 
° a 


possible in the language of the Indian Penal} The charge in the present instance fol- 





Code, and shall refer to the Section under | lows cleasly tha * form given in Section 
which such offence is punishable.’ Section 239 (4). 

235—It shall not be necessary to allege’ the BS 46 
‘absence of the General Exceptions contained The difficulties in framing charges of 
in Chapter. IV of Indian Renal wde, nor murder under Sections 800 and 302 accord- 


(Section. 236) to prove the- absence of such ing to the English system of Criminal Plead- 


circumstances in the first instance iggs which was in use in the late Supreme 


Court, where the Code ef Criminal Proced- 


"By Section 237, when the Section referred | ure was not in force, led to the passing of 


‘to in the charge contains an exception not be- special enactments (Sections $0 and 26 of 
ing one of the General Exceptions, the charge | Act XVIII of 1862) for the purpose of 
shall not be understood - to assume the substituting a simple form of charge, ` 
absence of circumstances constituting «such | . “ 

exception so contained in the Section with-| We certify that we are of opinion- that the 
out a distinct denial of the existence of the | charge as framed is sustainable, and that the 


circumstances, ° ‘conviction under it should be upheld. 


pops 

The 82nd Section is that which is res . _ We may add that (if there was anything 
ferred to in\the charge as provided by Sec- | in the present objectign) technical objections 
tion 234,eand is thg Section under which | to criminal charges, particularly on the 
-murder is punishable, Ite contains ‘no ex- ground of the want of a sufficient specifica- 
ceptian whatever, 92nd we are therefore wf tion of details, should be taken before the 
opinion! that the ee is sufficient, and that | conclusion of the trial, when the Judge may, 
it is not necessary that the charge shotld | if necessary, amend thg charge. If not so 
set out at length all the facts necessary W | taken, no objection ought, to` be allowed to 
constitute the offence of murder and nega- prevail, unless it shall appear that some 
" tive all the exceptions contained in Clause | failure of justice has been ‘caused by 


800 in which the crime of murder ig dss the irregularity complained ofm Seotion 


fined. ` ' 439. °. R , 
1 : e ' . ` F at 
e 
y K Pi | l A 
" š ` x 
' . e . © e ; 
e e eee . i 
e e . 
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“appear to the Court to be reasonable “to | period of his absence which is not wilfully 
“ defray the travelling and ether expenses | caused by him. The deduction, therefore, of 
“of each witness or other person mentioned | the salary under such circumstances ia 
“ in the summons in passing to and from the | opposed to all good policy, aud if the em- 

‘“ Court in which he may be required to| ployer chooses thus to punish ‘his servant 
“ attend, and for one day’s attendance. - The | merely because If was absent from his duty 
“gum so paid into Court shall be tendered | to a Court of Justice in obedience to its 
“ to the witness or other person at the time process, he’ cannot recover the loss of his 
“ of serving the-summons if it can be served | salary® in -the shape of damages, from the 
“personally. If it shall appear to the| person at.whose instance he was summoned 
“ Court that the sum paid into Court on |as a witness. Besides, the deduction of a 
“account of the travelling*and other ex- | day’s salary of a monthly servant under 
“ penses of the witness or other person} such circumstances not being consistent 
“ passing to. afd from the.Court is not | with proprieéy, it becomes a matter between 
“sufficient to, cover, such expenses, the|him and his employer, and a servant bas no 
“Court may direct such ° further -sum | other alternative than to look to him for the 








“to be paid to the-..witness. or other | loss he unnecessarily sustained. . 
“person as may appear “to -be necessory: on:'| Judgment of the High Court.—We are 
bat account, and, in case of default in pay-'| of opinion fhat no action for the expenses 
“ment, may order such sum to be levied by | of a witness will lie. - 

‘attachment and sale of the goofs of the|. Before a witness is summoned, a sufficient 
“ person ord@ed. to -pay .the same, or may } sum for his expenses in going to and from 
“discharge the witness without requiring | the Court, and for one day’s attendance is to 
“ him to give evidence.” . ° be deposited in Court. If it shall appear that 
. In fact, th8 Section, rather than making | the amount deposited in account of the travel- 
any provision for instituting a fresh action | ling or other *expenses of the witness in 
for the recovery of such expenses, gives passing to and from’ the Court is not* suffi 
power to the Court, in case of default ofi cient, the Cofiré may order a fyrther’ sum 
payment, to discharge the witness withous | to be paid to him on that account, and, if not 
requiring him to give evidence. The plaint- | paid, the Judge may order the amount to be 
iff rests his argument in support of the| levied or may discharge the witness. If the 
action on Section 1 of the Civil Code; but| attendance of the fitness is Tequired for 
I consider itis of no avail to him; and, in | more than one day, the Judge may order a 
reading that Section together with Section | further sum to be paid, and, on default, may 
151, the Court.cannot take cognizance of discharge the witness fgom further fittend- ` 
such a suit., Ifthe Legislature meant tof ance. : . $ 





legalize a fresh action, for travelling expenses ° 
of witnesses, it would not have provided in! « e 
Section 15] of theeGivil:Code,.on default) | š Ree: 
to pay uch expenses by attachment and le The 23rd February 1866. 


sale of the goods of fhe person. ordered to} ° 


pay the same,,or discharge theewitness with- 
out taking, his evidence. «. Besides, the: Court 1 : A ; 
stine to take the. evidence ofa wiinesk; 'The Hon ble. Sir Barnes, Peacock, Ke., Chief 
having jhe discretion, on consideration of: the| Justice, and the. Hon’ble L. S. Jackson, 
cirgimstances of thee case and, the reasounble- , Judge. 
ness,or otherwise of his expenses,..toaug--||\- > orcs : 
ment „the gharge: and; add..the sam to the | High ‘Gourt (Power of—as to ques- 
costs, of the suit; and I donot think thataļi tions submitted for its opinion). 
separate action for the recovery of such ex: |! © c’ > 0a % woe a 
penses can be lawfully maintained ;and;'| Heference to the High Court by Baboo 
notwithstanding. the Deputy Collegtor has| Nobin Kishen Pauleet, Judge of the 
given the plaintiff permission to seek Yedress Small Cause Court of Midnapore. 
in, the proper, quarter, a .Ciyil Court is ‘not pre eee 
bound to aléde by the same", e go 
Ag regards the second point, I think that: 
a public or-private servant, who “is lawfully: 
requiredetg. Attend a Court as a witness, -is-|. 
„not liabld to a loss of his salary for the 


Present: 


Suroop Chunder Patre, Deeree-holder, 


e 
Versus e ‘ 


2 -3 a 


Jadoo Moytee, Judgment-debtor. 


8 - Small Cause 


w e 


' The High Court cannot express any judicial opinion 
upon a question submitted to it when it does not arise 
‘dn the course of a trial of a suit, 

’  Case.—I mave the honor, under the pro- 
visions of Section 22 Act XI of 1865, to 
request the opinion of the High Court, as to 
whether‘or not standing crops may beat- 
‘tached.and sold in execution of a decree of 
‘a Small Cause’ Court. ' 

An application has been made to me for 
such abtachméht and 
sale by the decree- 
holder in the case no- 
tedin the margin,* 
and ‘his pleader, 


* ‘Applitéion for execu- 
“tion of decree No. 697 of 
1865.  Suroop Chunder 
Patre, decree-holder, vs. 
Jadoo Moytee, judgment- 
‘debtor, 


der Banerjee, contends that the standing 
‘crops are the personal, property of the 
judgment-debtor, and may legally be sold for 
the recovery of bis personal debts. 
I am also of opinion that such crops 
‘belong to that class of the annual products 
' of the soil which are of the nature of per- 
sonal property. ‘They are sown and reaped, 
and carried off or removed, at certain seasons 
of the year, and must, therefore, be consi- 


dered as moveables or moveable property’ 


diable tp attachment and sate in execution 
of a Small Cause Court decree, ` 


t But, as the question admitsof some doubts, 


laboring under which my predecessors did 
mot allow standing crops to be attached or 
sold, I deem it necessary to make this 
reference.. ° oe l 

Judgment of the Hiyh «Court.—This is 
not a question within the meaning of Section 


° 22 of Act II of 1845, inasmuch as it didnot 


arise ing the course of a trial of a suit. 
This is verg clear, and if anything were 
wanting to make it more so, it is' supplied by 
Section 23 and the following Sections to 
28 inclusive, 
fore, to express any judicial opinion upon the 
question submitted to us. 





aan ` The 9th March 1866. 
í ` Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon'ble L. X. pickson; 
‘Judge. ` ° 


° l 


Limitation—Deduction on account of 


Prosecution of Appeal. 


Reference to the High Court by Mr. C. D. 
Linton, Jedge of the Small Cause Court 
of Meherpore, 


* -Shumboohath’ Biswas, 
pe i e versus 
-Kisto Dhfn Sircgr and others, - 










Baboo Nobin Chun- | 


of that year, he sol 









We have no power, there» 
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The time during which a plaintiff prosecutes an appeal 
bond fide and with due diligence, as well as that 
during which he prosecutes his case in the Court of 
first instance, gnust Be deducted in computing the 
period of limitation. 5 3 
Case,—-TH18 is an action brought by the 
plaintiff to establish, under Section 246 
of Act VIII of- 1859, his right of owner- 
ship to a boat which was attached and sold 
on the 29th January 1864, as belonging to 
the third defendant, in execution of decree 
(No. 362 of: 1863 of this Court) ; as well 


‘ag to recover damages sustained by himon 
Aaccpunt of ite. sale. 


The plaint runs as 
follows :— : 


That the third defendant, ( judement-debt- 
or) gave me, on the 20th Kartick 1269 
B. S., an ekrår for the balangg of his former 
debt for 188 rupees, and that; on th8 10th Pous 

4 tome under a kubąla 
(a deed of conveyance), a boat mensuring 
600 maunds for 88 rupees in part payment 
of the bove debt. This bo took to 
my village, and was in possegSton of it since 
that time. In Kartick 1270 B. S., I kept 
the boat in a Akal named Bora Garee_ near 
my dwelling-house for repan’, for which 


-I was then making «preparations, when the 


first defendant (decree-holder), inexecution of 
decree, caused the attachment of the boat 

: ; : an 
and the issue of a proclamation for its 
sale. On the 22nd- January 1864, I put 
in a petition of claint, but ‘unfortunately 
Baboo Dwarkanath Roy, the late Judge of this 
Court, without trying the application on 
its merits, rejected it on the 23rd idem, on 
the sole ground of its not having been filed 
in sufficient time. On the 29th idem, the 
boat was sold and purchased by Modoo- 
svodun Biswas, the second defendant, of Go- 
peenathpore, a servant ofethe first defendant, 
for a small sum, ~I then brougirt arf action 
in the Moonsiff’s Court of this place (Meher- 


“pore) to estabtish my right of ownership 


to the boat, But the suit not having beon 
cognizable in his Court, he dismissed it. 


“Ieappealed to the Zillah Judge a@aiagt this 


order, båt he confirnied th®' decision of éhe 
Moonsiff. : The judgmpnt-debtor (the ‘ third 


“defendaat) had no right arid interest in the 


¡boate The decree-holder (the first defende 


ant) having got it sold ‘illegally, 1 have: 


"sustained great loss. Hence the present 
action is brought to establish my right of 
ownersBip to it as well as to recover 
damages incurred from ie January 1864 
up to the present’day (13th Shrasun 1272) 
being 1 year 5 months ang 28 days, on ‘ac- 


count of hirat sthe rate of 2-8 rnpees-per’ - 


maund—269 rupees; from which, eif- the 
©. 


‘1866. ] Small Cause ; 


ost of repairs be deducted, the balance 
would be 209 rupees; if to this the valve 
of the boat be added, ste aggregate claim 
would be for 297 rupees, at which the pre- 
sent suit has been laid. , 

X The first defendant did not appear in 
person, but his pleader urges that limit- 
ation applies to plaintiff’s claim ; that plaint- 
iff has no right of action; thatthe boat, the 
subject of action, was third defendant’s, and 
attached and sold as such, and ‘that plaintiff 
had no share or interest therein ; that the 
kubala filed with nuthee is æ forgery ; and 
that this false action has been brought 
by plaintiff agafast his client, as there is a 
suit pending between plaintiff's brother and 
his client; and that plaintiff's application 
claiming the boat was rejected by this 
Court ; and second defefdant’s pleader states 
that his client purchased the boat at auction, 
and files a receipt for the same ; and third de- 
fendant’s pleader states that the Boat, the 
subject of actign, was his client’s, and that 
the same wns not sold to plaintiff by him. 
And first defendant’s pleader urges that the 
damages claifhed in plaint was excessive. 

The pleader for the plaintiff contends that 
imitation does not apply to the present case, 
as the time during which the suit had been 
pending both in the Moonsiff’s and thg 
Appellate Courts should be deducted in 
computing the period of limitation. 

Tt appears on reference to the records of-the 
nuthee that the plaintiff’s petition of claim 
was rejected on the 23rd January 1864, and 
that he brought an action in, the Moonisiff’s 
Court to establish his right of ownership to 
the boat on the 30th July following, and 
that ‘Officer dismissed it on the 29th Septem- 
ber 1864, on the ground that he had no ju- 
risdiction to entertain the suit as it related 
to moveable property? Plaintiff appealed 
against this order on the d3th November 
1864, and the Judge confirmed iton the 29th 
March 1865, ¿. e. after n period of 4 months 
and 1lZ,dxys. The question to be decided.is 
wither this .peréod is to be alloyed to the 
plaintiff in. culeulating the period of limita- 
tidn und Section V46 of ActeVIII of 
1859, ns Section 14 of Act XIV of 1859 
enacts:—“In computing any period of li- 
“mitaticn presented by „this Act, the time 
“during which the claimant, or any person 
“under whom he claims; shall Mwe been 
“engaged in prosecuting a suit upon the 
“seme caise of ction aduinst the same de- 
“fgndant, or some, person whom hé repre- 
“seuts, bond fide nud wifl due diligence, 
“in ang Court of Judicature or othet cause, 

Š iy 
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“shall have been unable to decide upon it, 
“or shall have passed a decision which on 
“appeal shall have been annulled for any 
“such cause; including the time during 
“which such appeal, if any, has been pend- 
‘ing, shall be excluded from such computa- 
“ tion.” 7 

There is no doubt that, when the Moonsiff 
held that he had no jurisdiction to decide 
the suèt brought by the plaintiff in his Court, 
it was clearly the duty of the pħintiff ot 
once tohave brought his suit in a Court 
having competent jurisdiction in the matter, 
and not to have appealed against that deci- 
sion, as that decision virtually amounted to 
a non-suit, And the plaintiff having failed 
to do sô from ignorance or other cause is no 
answer to the plea of limitation now raised 
in bar of the suit, as itis a maxim of law 
that “ignorantia juris non excusat.” 

Thus being of opinion that the only time 
which can be excluded ‘from the period of 
limitation is the time which the plaintiff's 
first suit was pending in the Monsiff’s Court, 
and not the time which intervened between 
the order of non-suit and his appeal against 
such order (seg Macpherson’s Civil Proce- 
dure, pp. 84-5; and Sel. Rep. Vol. "VII, p. 
375; S. D. A. Rep. 1848, pp. 3, 246, 880, 
891; 1849, pp. 84, 322; 1850, p. 513; 
1853, p. 793 ; 1856, p. 180 ; 1857, p. 1194; 
1858, p. 282), n®thing remains but to dismiss 
plaintiff's suit with ,costs as beiag barred by 
limitation. : 

Judgment of the High Court.—The time 
during which the plaintiff was progecuting, 
his appeal bond fide ang with due diliggnce, 
as well as that during which he was prose- 
guting his case before the Moonsiff, must be 
deducted in computing the period of limita- 
tion. He was prosecuting his suit within 
the meaning of Section 14 Act XIV of 
1859, whilst he was prosecuting his appeal. 
The Moonsiff held that he had no juris- 
diction, and the Appellate Court, affirming 
that decision, held that it had no jurisdiction. 
Both Courts held that they were unable to 
decide for want of jurisdiction, The words 
in Ségtioh 14; “or shall have passed a deci- 
sion which on appeal shafl have been annull- 
ed for sany cause, &c,”.apply to cases in 
which a plaintiff ins ‘prosecuted his suit with - 
effect, and in which, upon appeal prosecuted 
by the defendant his adversary the decision, 
either of the Court of first instance, or of 
the first Court of appeal, has been annulled. 
It is not certain that a’ plaintiff, bond fide 
resisting an appeal, filed @n- the ground of 
want of jurisdiction, would not, be prosecute, 





10 Small Cause 
‘ing his suit bond fide. “Thé words were 
probably inserted to prevent any misconcep- 
‘tion on that point. 


The 9th March 1866, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., 
 Chiefuustice, and the Hon’ble L. S. 
Jackson, Judge. 
Breach of Indigo Contract—Stamp- 
Duty—Damages (mode, of estimat- 
' ing). : 
‘Reference to the High Court by Mr. C. D. 
_ Field, Officiating Judge ‘of ‘the Principal 
Court of Small ‘Causes of Jessore. 
; Mr. John Doyle, 


VETSUS 
Mundaree Mundul. 


‘Suit on breach of contract to cultivate and deliver 
Indigo, for recovery of the amount specified in the con- 
tract. 

Heup (1) that the stamp-duty depended upon the 
amount of consideration for the undertaking; and (2) 
that, unless it was clear that the intention of the parties 
to the agrgement was to treat the fum mentioned as 
liquidated damages béhind which the Court should not 
look; the Court could not award damages beyond the 
amonnt cf injury actually sustained. ° F 


Case.—Tuis is a suit brought by Mr. 
John Doyle, manager of thes Katgora Con- 
cern, on the part of the Bengal Indigo Com- 
pany, against-Mundaree Mundul, a ryot, for 
the recovery of 30 rupees, befog the amount 






daree, Onder a Clause in his contract, on 
accofnt of his having failed to cultivate two 
beegahs of In@igo and deliver the produce. 
The contract is it the usual. printed form,” 
which has been iå use for some few years back. 
in these districts, I find on the merits. far 
the plaintiff, but solicit the opinion of the 
High Court on. the two following points of 
law which I have reserved. — 

” First.—The agreement is drawn on a one- 
gnna stamp, and,is so properly stamped as an 
agreement under. Article 4 Schedule A 
Act X of, 1862. But in the same paper and 
in the same: instrufhent is contained & bond’ 
covenanting to pay: 15 rupees for. “every, 
beegah not cultivated in.accordance with' the 
terms of. the, agreement—and 10 rupees-per. 
maund for seed, if not delivered at the Fac- 
tory., It seems to me: that. the instrument: 
should, also bear a bond.stamp. under Article’ 
12. 0r' Article 19 Schedule A. Act:X.of 
1862, *Under Asticle 12, the. failnre tocul- 
tao Tndigo migh® be-held.. to:be'thè condi- 

on upon which the suth claimed becomes 
\ 


- f 
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payable, Ifthe instrument were stamped 
as a bond, the bong stamp might cover the 
agreement, the whole thing being one trans- 
action ; but 'it'máy ‘reasonably be a question 
whether the agreement stamp, which is the 
lesser, will suffice when the action is brought 
on the portion of the instrument which con- 
stitutes a bond. Had the ‘plaintiff sued on 
a breach of contract to recover damages 
actually suffered, the agreement stamp would 


be sufficient. But the present action is on | 


the, covenant Ju- the bond to recover .the 
specific sum agreed upon between the parties, 
and there is a great differemce between suing 
on the covenant for an: exact amount, and 
waiving the cpvenant and suing for a breach 
of contract (See Mayne on Damages, p. 64). 
Tf.the instrument be held to be _improperly 
stamped, I think ita proper case for fhe 
exercise of the discretion allowed by Section 
17 Act ¥ of 1862. Plaintiff has through 
his vakeel agreed to pay the 4ffialty, if it 
should be necessary to do s0.” N 

Secondly.—Is plaintiff entitled to recover 
the whole amount claimed, or owly so much 
of it as he can prove to, be the measure of the 
actual damage sustained by him, 7. e. is the 
sum of 15 rupees per beegah to be fegarded as 
a penalty or as liquidated damages ? The 
thles of English Law have been generally 
followed by the Courts jn India in deciding 
this, point (See Macpherson on Contracts 


pp. 68-65). “ If,” says Mr. Addison (Con- 


tracts, p. 1072), “ the damages accruing: from 


payable to the Concern by the said Mun- |“ a breach of contract‘ are of an uncertain 


“nature, and the parties have chosen, to 
“ assess and fix them before-hand by con- 
“ tract and agreement among themselves, end 
“the amount agreed upon is no more than 
“what may be a. fair and reasonablg mea- 


* sure of damages; equity will grant no re, 


“ lief from: the payment of it, and it is not a . 


“penalty, although it is” denominated a 
‘penal sunt.” The present case might 
seem to fall within. this dictum a the da- 
mages arising from the faile to cultfPate a. 
beegah of Pndigo are of an uncertain nature 


as depending uponethe chances of t}fe season” 


‘ e 


and the state of the market when the Indigo 
would be ready for sale: : 
Again, (page 1074) “ if thé agreement con- 
“ tainscovenants or promises for the per= 
“ forthaneé of variots acts and duties, aud 


“ thus provides one ‘latge sum by way of“ 


‘compensation in’ ise of to non-perform-~’ 


“anceof?all:or of any ong of the things 


“stipulated -to® be; done, and’ the damages‘ 
everf.case‘of non-performance freealto- ` 


“in 
“ gether uncertain and incapable of aecurate 
à 


1866. } Small Cause > 
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#* valuation, the sum agreed to be paid will 
‘be treated as the liquidated damages ane 
“not as a penalty.” Bytéf thedamages re- 
sulting from the non-performance of some of 
these promises be capable of being measured 
by a precise sum, and one sum is stipulated 
to be paid in respect of the non-performance 
of the contract generally, that sum is a pe- 
nalty (Addison on Contracts, p. 1075 ; Mayne 
on Damages, p. 66 where see the remark of 
Chief Justice Tindal, in the case’ of Kemble 
versus Farren). But, said Cresswell, J., in 
Saiuter versus Ferguson, T..C.B., 780 (vide 
Mayne on Damages, p. 67), “there never 
was any doubt that, if there be only one 
event upon which the money is to become 


payable, and there is no adequate means of 


ascertaining ethe precise damage that may 
result to the plaintiff from*the breach of the 
contfact, it is perfectly competent to the 
parties to fix a given amount of compensation 
“in order to avoid the difficulty.” Now, I 
think this etg the present case, There 
could not be at the time of making the 
contract, and there scarcely is now, any 
adequate meang of ascertaining the precise 
damage. The productive powers of the par- 
ticular fields chosen for : cultivation, the 
quality of the seed, the amount of care 
expended on the crop, the favorableness or 
unfavorableness of the season, want of sun- 
shine, and too much or, too little rain, are all 
uncertain elements for calculation ; and 
when to these is added the state of the 
market at the selling season, as affected by 
these uncertain elements‘ operating in various 
degrees all over those districts in which 
Indigo is produced, it will, I think, appear 
that there is no adequate means of ascertain- 
ing the precise damage resulting from failure 
to sow a beegah of Indigo. Then again, 
though thecontract contaits two covenants,— 
wiz. to produce Indigo, and go deliver the 
seed, yet one and a separate sum is „allotted 
to each covenant. Applying the above 
principles, ib comes to the same whether 
each covéhant with gfixed sum be contained 
in séparate instruments, or both covenants 
with fixed syms allotted to e&ch be ingluded 
in the dnw instrument. There is in the case 
of each covenant only one evené upon which 
the money, is to become payable, wiz. the 
not sowing of the Indigo in the one case, 
end the non-delivering of ‘the seed Wn the 
other case (See also Chitty on Contracts, 
p. 786). It appears%o me tht, applying, the 
Common Law as, founded on equity and*good 
conscience to the .present, case,’ tle payment 
of 15 rupges per beegah must be regard6d, as 
4 





liquidated damages. The point is one of 


law to be decided by the Judge, . and nota > 


question of fact (See Taylor on . Evidence, 
p. 57, Vol. I). 

If, then, the case rested here, I think plaint- 
iff would be entitled to a decree. But it 
becomes necessaryeto see if the Common 
Law has not been limited or controlled by 
Statute Law or express enactment. Section 3 
of Act K of 1836 is as follows: “ And it 
“is hereby enacted that, when lawful 
“contract shall have been made between a 
“ ryot and another party, by which contract 
““ the ryot shall have bound himself to culti- 
“ vate Indigo plant for the other party, or to 
“ deliver Indigo plant to the other party, 
“ and when the other party shall have ad- 
“ vanced money to'the ryot'for the purpose 
“ of enabling the ryot to fulfil such contract, 
“then if anyother person knowing that such 

ontract-exists, and that such advance has 
“been made, shall prevail upon the ryot to 
“ break such contract, the party who made the 
“ advance shall be entitled to proceed by 
“ Civil action against the, person who shall 
“ have so prevailed on the ryot, as well as 
“against the ryet, and to recover from him 


“ extent of the tnjury sustained, together with 
“ costs of the suit.” ies . 

This Section has been interpreted to 
mean, that damagé to the extent of the in- 
jury sustained, and nothing more, can be 
recovered iu every casa iñ which a ryot is 
sued under circumstances similar to those 


“or them, jointly or severally, damages to the ~ 


1 


disclosed by the present case (see No. 338 of - 


1847, Mr. S. Mackintosh, appellant ;.d4h: 


August 1848. S. D. A. Reg for 1848, 
p- 736); and this ruling has bęen followed to 
the present day, so faras Tam aware. If 
such really be the case, this Court would be 
bound thereby. I have been unable ‘to find 
any later decision which affects the point, 
and it is with the utmost diffidence that, in 
the face of this ruling, I venture to,discuss 
or re-open the point. 
doing so is that, under the present system, 
these cuses cannot be appenled, and a refer- 
ence likt the present is the only means 
afforded of correcting the former interpreta- 
tion if erroneous, ° 

-. Looking, then, at the Seđtion in question, 
and seeking to arrive at its meaning, .it must 
first be seen-what was the object ef Act X 
of 1886. - The , Act has no~Preamble; so that 
the mischief meant to.be remedied dees not 
immediately appear. The first Section re- 
peals Clause 37 Section 5: Reghlation VI of 


1823, which defined. the liability -of third ‘N. 


The only ground for ` 


12 Small Cause 


' 
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parties who with notice received the pro-| ‘Act XVI of 1835, and Sections | and 3... 


duce of ryots who were under prior engage- 
ments. The second Section provides for 
- giving security in cases in which two parties 
claim to have given advances to the ryot 
for the same crop, and one party is permitted 
to cut it, pending the deciston of the inter. 
pleader suit, lest the crop should in the in- 
terim be lost, or suffer from the delay. 
The third Section provides for tġird plrcies 
prevailing ðn a ryot to break his contract, 
and makes them liable in damages to the 
persons who gave the advance. Now, from 
this it would appear that Act X of 1836 
was not intended to regulate dealings be- 
tween theryot and the person who gave him 
advances, but to define the rights and the 
remedy of this latter towards third parties 
who should interfere between him aid the 
ryots who took his advances. Thit such was 
the object of legislation up to 1836 would 
seem to appear from reading through Regu- 
lation VI of 1823, Regulation V of 1830, and 
Act XVI of. 1835. The Preamble of Regu- 
lation VI of 1823 contains the following 
passage— It seems reasonable * * ** that 
“it should not be in the power, of a ryot, 
“who has already conditioned for the deli- 
“very of the produce of hig Mnd to one 
“person to break the condition by a clandes- 
“tine and fraudulent transfer. of such pro- 
“duce to another. The system at present 
“(in force pfovides, as sbove observed, no 
“other remédy for parties igjured by this 
“ dishonest ‘practice than by a regular action 
tin” the Civil Cougs. The difficulty and 
t delay ofeobtaining redress by that course 
“have not ungrequently led‘to acts of vio- 
“ lence and even 60 serious affrays, and the 
“mere occurence of such affrays is to be 
“ apprehended in consequence of the eager 
“ competition which now prevails amongst 
“the Indigo Manufacturers in some parts 
“of Bengul, arising from the unusually high 
“price of Indigo.’ This would seem to 
show that the subject of legislation was the 
disputes between rival manufacturers, and 
not the dealings between a manufacjurer and 
his ryots. e $ 4 
The following passage occurs in the deci- 
sion of the Sth August 1848 (S. D. A. 
Rep. 1848 p. 737) :—‘*We observe that the 
“ several provisions of the Regulations, such 
“as Clause 8° Section 5 Regulation VI of 
“ 1823, and Section 2 Regulation V of 1830, 
“which authorized the Courts toaward the 
“full amount of penalty specified in agree- 
“ments for the, eultivation of Indigo, have 


“been repealed’ by: subsequent laws (See 


“ Act X of 1836).” Would not these re- 
pealed portion§ seem to'have defined the liabi- 
lity of third parties, adding that this much 
liability would attach to them jointly aud 
severally with the defaulting ryots, and not 
to have limited the liability of the ryots 
themselves ? ons 


4 a 
e Covmt References. © [Vo Y: 
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» 


Referring again to the Preamble to - 


Regulation VI of 1823, the following 
passage occurs-:—“ It is usual for the 
“ Courts of Jusgice, in decreeing such causes, 
“to award such limited penalty as may 
“ in ench instance appear toe be a fair com- 
“pensation to the person making the 
“ advances for the non-employment of 
( his capital. In the absence,” hawever, of 


“ any rule for the regulation of the discretion - 


“ thus assumed, much confusion has aris®n 


“from the conflicting opinions and judg- > 


“ ments af the several Judicial Officers as to 
“ the extent of penalty recoveralt€ in ‘tgree- 
“ ments of this nature.” Do not all this 
seem to refer to conflicting opinions and judg- 
ments when the damages were jeft.to be 
settled, or from the construction of the agree- 
ment had ‘necessarily to be settled by the 
Court. The law does not forbid the parties 
to settle them by agreement, does not make 
any mention of cases where they had done 
so, and therefore might geem not to prohibit 
the practice. Ifthe construction put upon 
Section 3 Act X of 1836 be warranted, 
would not this Section have concluded with 
some such prohibitive Clause as the follow- 
ing :—“ And greater damages shall in no 
‘ case be assessed either against the ryot or 
“ such third party.” Or, “and the actual 
“injury sustained shall in all cases: be held 
“to be the measure of the damageg, to be 
at assessed.” e 


ian 

The principleef the theory of liquidated 
damages is that the parties have chosen 
themselves to assess the damage at what is 
fais and reasonable: and nothing im the law 
seems to prohibit their judging for theg- 
selves in this respecte If the law be intend- 
ed to protect the fyot af all, it is protection 
from what is understood literally by’a pe- 
nalty that it affords, The tendency of the 
practice of the Cqurts in England, and I 
think also jn this country, isin these late years 
to give ebot as faas, possible to bona fide - 
contracts entered into between payties ; and 
the construgtion o® such cdhtractspy rules 


of law which the parties cquld not have had ` ` 


before them #t fhe time of contracting is’ ” 


eco. 
°- 


daily finding less favor. vey 
~ ñ 


Y. 


r 
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The points then which I wish to submit 
for the opinion of the High Coyrt may briefly 
be stated as follows :— ° 

“ Are parties making contracts for the 
* cultivation and delivery of Indigo prohibited 
“ by existing law from assessing by consent 
“ before-hand the amount of damages to be 
“ paid ona breach of their agreement, and 
“ must they leave these damages to be assessed 
“by the Court, with reference: to the actual 
“ injury sustained, and secondly, if they are 
“ not so prohibited, is the sum fixed in „the 
“ contractin the present case to be regarded 
“ as a penalty oreas liquidated damages ?” 

Further Remarks by Small Cause Court 
Judge :—I was unaware, when drawing up 
the case alyeady submitted, that the question 
had been very fully treated by the late Sud- 
de? Court ona reference by the Judge of 
the Small Cause Court at Koostea in the 
case of Messrs. R. Watson and Co., vs. 
Anundo Siti, decided on the 5th October 
1861. In this*decision the following pass- 
age occurs :— 

“The effest of the rescission of Clause 3 
“ Section 5 Regulation VI of 1823 As re- 
“ gards cases like the present, in which the 
“ ryot of his own accord dishonestly com- 
“ mits a breach of contract by failing to 
“ gow, was nothing. Under that law it was 
“ declared that they should be dealt with 
“on the principle of the general Regula- 
“ tions. The rescission of this declaration 
“did not affect the action of the Courts 
“which were at liberty to act and did act, 
“as they had, according to the terms of the 
“ Preamble of Regulation VI of 1828, all 
“ along acted, viz. they awarded in cases of 
“breach of contract for the cultivation of 
“ Indigg, such limited penalty as might in 
“each instance appearto be a fair compen- 
“sation to the person makjng the advance 
“ for the non-employmenut of his capital. 

“ The law as to contracts of tHe nature of 
“that before the Court has not since 1836 


“ beenfiltered. Krom the above analysis 16 |. 


“ Gould seem ‘that iz all cases of ‘whatever 
“nature tn which a sım iss entered, in the 
“ engagement and there is nothing to show 
“in words unmistakably that the. parties 
“ intended that the sum mentioned should 
“stand as a fixed measure of damages 
“ beyond which the Court should neg go, it 
“is at the present time the duty of the 
“ Court to consider that sam merely in the 
“light of a penalty, and to proceed to 
“ enquire, into the “actual injuryesustained by 
“the party suing, and tô decree accord- 
‘ingly.’ j 


4 


The passage would seem to confirm the 
view I have taken, that a case like the pre- 


sent does not fall within the purview of the 


Statute Law affecting Indigo Contracts. 
Again, lower down, speaking of the case of 
Mackintosh vs. Bechoo Bewa, quoted by me, 
and another decision Duff vs. Beharee Singh 
(S. D. A. Rop. 1853, p. 721), it is remarked 
that ‘é both these cases were decided as 
“ falling withfn the terms of Act X,of 1836 ; 
“ the present suit clearly does not so. It is 
“simply an action for damages against the 
“ ryot who of his own free-will commits a 
“ breach of contract.” 

In the casé of Messrs. R. Watson and Co. 
versus Anundo Sirdar, decided on Sth Octo- 
ber 1861, from 
the portion of 
the first passage 
(quoted above, 
and repeated in 
the’ margin, it 
would appear 
that the Sudder Court regarded the sum asa 
penalty, looking to the particular wording of 
the contract in. that case ; and they were of 
opinion that where there was something to 
show in words unmistakably that.the parties 
meant to fix tlfe measure of dampges there 
was nothing to prevent them from doing so ; 
in other langudge, that the question might 
be governed by the ordinary rule of interpre- 
tation as to whether & sum was to be regarded 
asa penalty or as liquidated damages. 

Judgment of the Bigh Court—The ques- 


“Tn all cases of whatever natura 
-in which a sum is entered in the 
engagement, aed there is nothing 
to show in words unmistakably 
that the parties intended that the 
sum mentionéd should stand as a 
fixed measure of damages.” 


“tions in this case are governed by decisions” 


in the late Sudder Court and *in tis C8urt, 
In the case of Smith verses @opal Sheikh 
(Rulings on References from Small Cause 
Courts, reported by Sutherland, page 148), 
it,was held that the stamp in a case like 
the present depends upon the amount of 
consideration for the undertaking; and in 
the case of Watson & Co. versus Anundo 
Sirdar (same reports, page 1) to which our 
attention has been called by the subsequent 
letter of the Small Cause Court Judge that, 
unlussit is clear that the intention of the 
parties fo an agreement like the present was to 
tréatth@sum mentioned as liquidated damages 
behind which the Court’ should not look, 
the Court cannot award damages beyoud 
the amount of injury sustained, 

In the present case, we are,of opinion, 
upon the authority of those cases, (1) that 
the stamp was sufficient, and (2), that the 
damages are not liquidated,s and that the 
plaintiff is not entitled to recover more than 
the damages actuallf sustained. Š 


D 


~w 


#8 


14 Small Cause ~ 





~ The 9th March 1866. 
Present : 


‘The Hon'ble. Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’bte L. S. Jackson, 
Judge. 


Registugtion—Agreemen? under Sec- 
tion 51 Act XVI of 1864 how to be 
recorded—Evidence (Proof of Regis- 
trar's signature not necessary). 


Reference to the High Court by Mr. C. D. 
Field, Officiating Judge of the Principal 
Small Cause Court of Jessore. 


Hobeebo Sobair, 


versus 
Meer Hossein Ali. 


Section 51 Act XVI of 1864 does not require a Regis- 
trar to record the agreement there’ spoken of, entirely 
with his own.hand. , The signature of, the Registrar is 

° 


sufficiente. æ 


Before enforcin ga duly registered bond without asuit, 
proof of the signature or handwrifing of the Registrar 
is not necessafy. Tho bonds with -the further agree- 
ment endorsed thereon, when gegistered, becomes 
a record and is of itself prim@ facie proof of registration, 
and thisewith reference to the further agreement, aw 
well®as to he instrument itself, 


p : 

Case.—Tuiseis an- application under See- 
tion 52 of Acte XVI of 1864, for enforcing 
without a suit*a bond specially registered 
under the provisions of Section 51 of the 
same Act, 


Section 51 is as follows:— Whenever 

“ the parties to a bond or other written obli- 
“ gation for the payment of money shall, 
“at the time of registering the same under 
‘‘ the provisions of this Act, apply sto the 
“ District Registear or ‘Deputy Megistrar 
to record their agreement that, in the event 
-of the bond ‘or, other writtan obligation 
“ as aforesaid, not being satisfied within the 
time stipulated, the amount may be recover- 
ed as hereafter provided without a suit, iż 
“ shall be the duty of the District Registrar 
“or Deputy Registrar, after making such 
“ enquiries, asdhe may think proper, to record 
„“ such agreemeat at the foot of the endorse- 
“ment required ‘by S&ction 36, and such. 


Y 


oe 
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“record shall be signed by the ‘District 
“ Registrar dr Deputy Registrar,‘and by the 
“ parties to the bond or other written obli- 
“ gation as aforesaid. ” 


In the present case, the special agreement 
has been written in Bengallee by a Mohur- 
rir, and not by the District or Deputy Regis- 
trar, and the question is whether or not 
this isa compliance with the requirements 
of the law quoted above. 


The partieg are to “apply to the District 
or Deputy Registrar to regord their agree- 
ment,” and it shall be his duty’ “to record 
such agreement.” Can the District or 
Deputy Registrar be said ‘‘to record the 
agreement,” when if ia written down by the 
hand of another? I think vot. The meaning 
of the verb “record,” according to Mr. Web- - 
ster, is 2 to register: to enroll: to write or 
enter in a book or on parchment for the 
purpose of preserving authentic or correct 
evidence ofathing.” None of these meanings 
contemplate doing the act signified by the 
agency of a third party. The verb has no 
causative force whatever, and if the meaning 
of the Legislature were that any other than 
the District or Deputy Registrar should 
evrite down the agreement, the use of the 
words “cause to be recorded” would have 
been easy and obvious.* 


2 


Apart from any argument drawn from the 
plain signification ‘of the words themselves, 
there is the following further and very im- 
portant consideration. One of the chiefest 
aims and objects of legislative progress of 
late years in this country has been to’ take 
out of the hands of nativg and irresponsible 
subordinates, the discharge of aportant 
duties, which shoul properly devolve on 
their responsible superiors, The duties of 
a Registrar in the matter in question are: 


of a semicjtdicial nature; and, while the 


Givil and Criminal Codes have so carefully 
provided for the recordiag of evidence, by 
Judicial Officers themselves instead of by 
Mohuraérs sittin in obscure corners of the 
Court and out of the hearing of the Pudge, I 
cannot think that it could possibly be the 
intention of the Legislature to allow tha 
special agreement by which the debtor puts 
himself so entirely into the hands of his 
creditor, to be written down bys Mohurrir, 
and then signed Sy the Registray, and the 
parties’ without any provjsion for its being 
read over aml éxplained to the obligor. In 
my optnion, the very object of the, law. is 
that the fact of the agreement being recorded 
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in the hand-writing of the Registrar, should 
be a protection against fraud, $s a guarantee 
that the debtor had clearly understood to 


what he had bound himself. 


It has been: contended that, as the last 
Clause of the Section requires the record to 
be signed by the Registrar, this goes to 
show that it is unnecessary for him to write 
down the special agreement.: By a similar 
mode of argument, it could be proved 
that the Memoranda of avidence:requir- 
ed by Section 172 of Act VIII of 1859 and 
Section 195 of “Act XXV of 1861, need not 
be written by the Judicial Officer, if he 
sign thom subsequently—ap interpretation 
which weuld be directly conttary to the 
letter of the law. If*the word “record” 
means “write with his own hand,” this 
meaning cannot be altered by the fact of 
the Regigtrar having to sign the record. 


I am of opigion that the bond has not been 
registered according to the provisions and 
requirements of the law ; and that in conse- 
quence it i$ not competent to this Court to 
comply with the application for enforcing 
it without a suit. 


I beg also to refer the following point :— 
Before enforcing any duly registered bond 
without a suit, is it necessary to prove the 
signature or hand-writing of the District or 
Deputy Registrar?” Section 56 of Act II 
of 1855 does not apply, as there is no provision 
in the Registration Act falling within the 
meauing of its first Clause. It has beem 
doubted in England ( See Taylor on Evidence, 
pp, 22, 23) whether the Royal sign manual 
or the signatures of the Lords of the Trea- 
surp would be fudicially noticed without 
proof.’ The Law of Evidence on the poiné 
in this country is not so well settled as at 
home, and it may be a queStion whether the 
bare production of the registergd bond with- 
ont any proof of the signature of the 
Registrar or parties is sufficient for*the 
Court to take action upon. $ 


Judg'pent of the High Courg—Weo do 
nof fgree with the Judge in thinking that 
Act XVI of 1864, Section 51, in provid- 
ing that the Registrar, should record the 
agreement there spoken of, requires him 
to write such record erttirely with his own 
hand. A Court of Justice records evidence, 
and a Judge fecords Bis judgment, when 
is causes that eyidence to be Faken down, 
or when the Judge signs and delivers in 
his jgdgment, though neither evidence nor 
judgment is wholly in the hand-writing of 


the Judge ; and when the Court is composed 
of more than one Judge, the evidence and 
the judgment recorded clearly could nog be 
in the hand-writing of all the Judges. 


For a similar use of the word “record,” 
the Judge is referred to the concluding part 
of Section 172 of the Code of Civil Proce- 
dure kere, speaking of cases where the 
Judge cannet take down a Memoygndum with 
his own hand, he is directed to “record” 
the reason of his inability to do so, and 
to cause the Memorandum to be made in 
writing from his dict ation. 2 

We may add, in reference to the Judge's. 
observations as to the expediency of requir- 
ing such agreements to be recorded in the 
hand-writing of the Registrar, that this will 
often, and indeed generally, be imprac- 
ticable where the agreement is, like tha 
contents of the iustrument’ itself, in the 
vernacular language, and the Registrar an 
Englishman. The agreement ought obvi- 
ously to be recorded in a language which 
the parties understand ; and where that lan- 
guage is Bengnlee, it could not be conveni- 
ently so recorded by an Englishman. 


Upon thé sgeond question put to us, we 
are of opinion that the point is provided for 
by the latter part of Section 37 of Act XVI 
of 1864, and Mat the document with the 
endorsement of registration and*the agreement 
recorded thergin, becomes a record, and is 
of itself prima facie proof of the registra- 
tion of snch document and further agree 
ment, without proof.of the,signagure ef the 
Registrar as to either matjer, though of 
course it will be competeng to the Court, as 
provided by the Act, if it shall see sufficient 
cause, to require further evidence. 

e 


The 9th March 1866, 
i Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge, 


` ° 
Estoppel—Statement in verified 
plairt. 

Reference to’ the High Coyrt by Baboo 
Doorga Persad Ghose, Officiating Judge 
of the Small Cause Court. at Kishna- 
ghur. ae ‘ 
Mr. Jóhn J. Doyne 

H e 
i versug 
Khoodée Ram Mundul. 
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Plaintiff sued before on a kubooleut of 1864, and did | 
not admit in his plaint that hehad cancelled a former 
kubooleut of 1862, but merely alleged that the defendant 
had executed the kubooleut of 1864 which recited that 
the kubooleut of 1862 had been voluntarely cancelled. by 
the defendant» The defendant denied the kubooleut of 
1864, and the plaintiff having failed from inability to 
prove it, is not estopped now frow suing on the kuboo- 
Jent of 1862 and saying that that kubooleut was.not le- 
gally cancelled by him. - 
Case.—TueE plaintiff in this case haq sued 
the defendant to recover damagts sustained 
for breach of contract for the cultivation of 
Indigo during the year 1864, under a ku- 
booleut, dated 15th Jannary 1864, alleged 
to have been given by defendant to plaintiff, 
Defendant denied the execution of the ku- 
booleut, and the suit was. dismissed on the 
15th of March 1865, for want of proof of 
the genuineness and validity of the docu- 
ment. This kubooleut contained fhe recital 
that a prior kubooleut, dated 1862} for cul- 
tivating Indigo; till the year 1865, was vo- 
Juntarily cancelled by defendant. Plaintiff 
now sues in the present case again to recover 
damages sustained during the year 1864 
uuder the prior kubooleut, Defendant urges 
the two following pleas, viz., first, the 
plaintiff ‘cannot sue under the agreement 
which is stated to have beeñ digcharged in 
a former case. Secondly, the ¢greement was 
not given and ño advance was taken. . 





Ithough admitting the genuineness of the |’ 


kubooleut filed in the present case, it must 
be considered not to have been legally can- 
celled by the.consent of both the parties, in- 
asmuch as the defendant denied the execu- 
tion of the subsequert kubooleut, and the 
Court? did “not hold it to be a good one ; still 
as. plaintiff lati his former suit upon the 
subsequent kuboofeut, and admitted the an- 
nulment of the prior kubooleut in a verified 
plaint, I hold he is bound by his admissiog 
and estopped by his declaration made upon 
oath from suing upon the former kubooleut. 
The opinion of the High Court is request- 
ed upon this point, viz., ‘whether plaintiff is 
estopped by the Statement madé by him in| 
his verified plaint ‘in the former case as to! 
abandoning the agreement on wliich ethis 
is laid. ° 6 
Judgment of the, High Court.—We' are 
of opinion that the plaintiff is not estopped 
from setting pp the kubooletit filed in the 
present. case. The kubooleut upon which 
the plaintiff relied in the former suit ia 
‘which be failed, recited that the kubooleut 
now sued upon had been cancelled by the 
defendint. It diel not state that it had been 
cancelled by the “plaintiff. If the plaintiff. 
‘bad recovered upon the°kubooleut in the. 
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fotmer suit, he could not-have sued upon 
the present one, for* by recoverieg upon it - 
he would hate recovered damages, under 
another agreement, for the same omission to 
sow Indigo. ‘By suing on the knbooleut of 
1864, he did not admit that he had cancelled 
the former kubooleut, but merely that the 
defendant had executed the kubooleut of 
1864, by which it was recited that the ku- 
booleut of 1862 had been voluntarily can- 
celled by the defendant. The defendant de- 
nied the kubooleut of 1864, aud “the plaintiff 
having failed from inability to prove it, is 
not estopped from saying that the kubooleut 
of 1862 was not legally cancelled by him, 





e 
The 9th Marth 1866, 
: "Presents 
By æ 7 
The Hon’ble Sir Barnes Peacoek, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Suit on contract compounding an 
Assault--Mahomedans, 


‘Reference to the High Court by Mr. C. D. 


Linton, Judge-of the Small Cause Couré 
of Meherpore. . ~ 


Mothooranath Dey, 
versus 


Gopal Roy and others, 


A contract compounding an assa ult is. not illegal*and 
may be sued upon. The fact of two of the defendanta 
being Mahomedans, does not affect the principle.o# this 


gecision. ` è 


Case.—In thigcase I find as a.fact that 
an assault had been committed by the Ist 
and 6th def€ndants both inclusive ; that the 
plajuti complained against theme ig_ the 
Fouzdary Court at Mehergore,; that thay 
agreed to pay plaintiff 60 rupees ; that they 
paid 50 rapees in @sh, nd that 6th, defend» 
ant granted a bond for 10 rupees, which, 
together with-50.rupees, was deposited with 
7th defendant to abide the event of plaintiff 
filing a razeenamah in that suit, which was 
accordingJy ‘filed; ad that 7th defendant 
agreed to make over the said sum and the 
bond to plaintitf, bwt which fle, in. gollusion 
with the*other defendants, pas not done. *I 
have, therefore decreed the case against all 
defendants, as they all denied the alfeggtions , 


contained in the plaint, eee opinion 


* 


1866.) , Small Cause j THE-WEEKLY REPORTER. Court Referonces, T 





of tho law, such as agreements in consider 
ation of suppressing evidence, or stifling o 
compounding a Criminal prosecution or pro 
‘ceedings for a felony or misdemeanour of : 
public nature, as perjury, &c.- But th 
contract, as disclosed in the plaint, is, ir 
my opinion, not “a contract of this nature 
and, as such, is not null and void. However, 
if the High Court should be of opinion tha: 


the contract*is null and void, ho verdic: 
entered for the plaintiff will be set aside 
and a verdict entered for the defendants. 

It may be,as well to observe that two ol 
the defendants are Mahomedans, and the 


of the High Court, on the following point, 
viz, whether the conéract, ag disclosed in 
the plaint, isa contract affecting the course 
of justice, and, as such, is invalid or not ?° 
The defendants’ pleaders -contend that the 
contract is illegal and void, as being contrary 
to the public policy of the law, and, in sup- 
port of their contention, they quote Mac- 
pherson on Contracts, p.p. 29-31. But the 
principles therein laid down, and the cases 
therein quoted, do not, in my opinion, bear 
upon the present case, inasmuch as, an 
assault is a misdemeanor peculiarly of a 
private nature, 4nd occasioning a private 
injury, for which a reasonable satisfaction, in 
consideration of proceedings *being stayed, 












is not illegil (see Johnson versus Ogilvy, 


3 P. Wms., 279, per. LÈ Blanc J.; Edge- 


combe versus Rodd, 5, East, 303; and 
Elworthy versus Bird, 2 S. and S. 372); 
nnd it $asdjcen further held that cdmpound- 
ing a privatesmisdemeanor (such as an 
assault) is a good consideration for a note 
(see Drage versus Ibberson, 2 Esp. 643 ; 
Coppock vers&s Bower, 4 M. and W. 361). 
Further, a complaint of this nature may be 
withdrawn under the provisions of Section 


271 of the Code of Criminal Procedure, if 


the complainant shall satisfy the Magistratg 
that there are sufficient grounds for permit- 
ting him todo so. ° `à 
I am not aware that this point has been 
decided by any of the Indian Courts, nor 
can I find any Indian precedent in point. 
But Macpherson, both in his work on Con- 
tracts, and the Civil Procedure p. 37, 
says:—“If the act of the defendant a- 
“mounted to theft or any other heinous 
“offagce properlys punishable by the Cri- 
“minalWaw, public justice must in the first 
“instance be vindicated, and the right of 
“ Civil action is suspended @ntil the party 
“injured has performed his duty to society 
“by an endeavour to bring the offender to 
‘justice ; "and the Court not only will net 
“enforce, but will regard as highly cul- 
“ pable, an agreement to compromise a pro- 
“secutjong when the thief promises to 
“restore the value of the thing taken, and 
** the person who has been robbed undertakes 
“not to prosecute the thief ;” and he quotes 
S. D. Agra, 1852, p. 113, Con. 318, 7th 
July 1820, and Section 7 Regulatien XII 
of 1818 ; but this latter Reculation has been 
wholly repealed “by Act "XVII, of 1862. 
Hofvever, all the books are agreed that con- 
tracts obstructing or intesferfhg with the 
admini&tration of public justice are null and 
void, as beige contrary to the public policy 


objection as to the illegality of the contract, 
the subject of this action, does not come 
very well fiom their mouths, as by their own 
law composition for homicide is allowed, and 
the agreement for it becomes a binding 
contract (See Hedhya, Vol. IV. p. 99, 
Nundo Singh versus Meer Jaffer Shall, 10th 
April 1794). However, the rule is that the 
Court will not act in furtherance of an ille- 
gal purpose and the objection is allowed 
nof*because the real justice of the case as 
between that plaintiff and that defendant 
requires it, but becatse it would be an en- 
couragemené to*immoral. and illegal trans. 


-actions, and injurious to the general interests ` 


of society if the Courts lent their naid in 
any way to a man whp founds his cause of 
action upon an immoral or illegal act. 


Judgment of the High Court.—We are 
of opinion that the contract was not illegal. 
The case in the Fouzdary Court which wag 
compromised was one in which the plaintiff 
might have sued in a Civil Court for 
damages. , The Judge of the Small Cause 
Court gas stated his reasons so fully that 
we do hhot consider it negessary to do more 
than to state that we concur with bim in 
those reasons, We may, however, add that 
the fact, of two of the defendants being 
Mahomedans, does. nat affect the prin- 
ciple of our decision, and that it woyld not 
have made any difference 4f none of them 
had beew of that religion: 
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Thé 6th April 1866. 
Present: 

The Hon’ble Sir Barnes: Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge, x ‘ : . 

Jurisdiction (of Smalt"Cause Courts): 

—Use of land—Damages—Rent. 

Reference to the High Court by yud 
Sukhaww Hossein, Judge-of the Small, 
Cause Court of Dinapore. |, 

z Reverend Mr. Brice, 
a VETSUS 





Mr. Toogood, Commander of the Steamer 
“ Pioneer,” i 

Suit for rent or rather hire of land which defendant 
used and caused to be used for passing’ and-re-passing 
to and from his Steamer. HELD that, if ẹthere was, no 
express hiring, the defendant ought to be sued for dam- 
ages for trespassing upon the plaintifs land; that if 
he agreed to pay for the use of a way across the land, it 
would not be rent; and thatim either case the Small 
Causo Court was competent to entertain the suit. 

- Case-—With reference to Section 22 
Act XI of 1865, I have the honor to solicit 
the Court’s opinion on the follgwing point- of 
law arising in the case of the Reverend 
Mr. Brice, plaintiff, versus Mg. Toogood, 
Commander.,of the Beigel *River Stéaii: 
Company’s Steamer “ Pioneer,” defendant, 
now pending beforeme:— e . 

Whether the plaintiffis suit for rent of 
and said to have beea’ wrongfully’ occupied 
or used by the defendant: is*cognizable by 
the Small Cause Court, or by the Revenue 
Court? * e Te 

Th planti claims rent for his land which; 


as alleged, deféndant had’ wrongfully: oceu-, 


pied or used, h&ving moved bis steamer 
near to it for $ days and opened a way 
through it for people’ from‘ and’ to the 
steamer. ` 

Section: 6 Act IT of 1865 refers to arrears 
of rent; but by its exceptional Clause - 4, 
the Small Cause Court is prohibited from 
taking cognizance of suits now’ amenable to: 
the Revenue Court. Act X of 1859 refers, 
to all suits between landlord and ryots? and 


Section 4 of that A@t lays down thaf suits 


for arrears of rent due on account of Jand, 
kherajee or lakheraj, eare, cognizable by. the 
Revenue Court. According tò the ordinary 
usage and understanding of the people here, 
there is a difference between rent of land 
held by ryots on fixed annyal rent for raising 
crops or building permanent dwelling-houses, 
mid that of land Ild or used wrongfully on 
fixed monthly or dåily rent for purposes of 
Axing tents, selling goods in a fair, drying 





goods cást óñ the bank from! wrec 
ing boats, andethe lika 


plaintiff sues: for rent, or rather hire. 
according to the case stated; there does. not 
appear to'Have’been: any rent’ dug nor any 
aniount for hire. .What the defendatit did 


ks} repdir- 


















The pleadéts for the plaintiff urge'that tlie 


present case is coguizable by the Small'Cause 
Court, and that there is no sufficient remedy 
against travellers, petty dealers, ind other 
persons stopping in the town for short’ periods 
if the rent liw is made applicable to suits - 
against them, 


To' clear up `'the doubt, I have referréd the 


question to the Court before enteritig’ into 
the merits of tlfe case, 


Judgment of the Higë Court.—The 
But 


was to use the land and» to cause it fo ẹbe 
uséd for passing and‘ repnsging to and from ` 
the steamer. If there was no express hir- 
ing, the “deferidant- ought to’ be™siféd for 
damages for trespassing upoithe plaintifl’s 
land. IPfhe agreed to pay for the usa of a 
way'across‘the lind, it would pot be’ rent. 


Ic either case the' Small Cause‘ Court is coni- 


peteit to‘entertain the suit; 





: The 6tH April 1866. 
Present: - 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice; and: the-Hon’ble L. S. Jackson, 
Judge. ‘ 


Suit: against defaulting witness in 
Civil Suit — Onus probandi — Pa- 
mages. 


Reference to the Bigh ‘Court by gBaboo 


° Doorga Persaud Ghose, Judge of the 


Small Cause {ourt of Santipore. 
Dwarkanauth Kooree and others, 


t 
oo 


Anundo Chunder Sanuel. i P 


Before 2 Plaintiff is ontitled to recover: mfy’ damages 
from. a defaulting. witness in a former suit; the onus is 
on the plaintiff to prove that-he is endamaged by the omis- 
sion of the defendant to appear. .The mere failure of 
the defendant to appears a witness is not per se a 
safficient proof of his liebility to damages. 

Case.-e-Tue plaintiffs sued! the defendant 
to recover from him rupees: 168-10 as-da- 
mages: sustajned bf them on account of" the 

~ a $ . . 
non-appenrance of the defendant, to give Bis 
evidence as $ witness in a former case 


° versus 


‘institutefl against them, though the®usual 


process had been.served on him. . * 
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The defendant pleading non-liability, 
stated that he knew nothing of the subject 
matter of* the case ir vhich® the plaintiffs 
cited him as witness. 

Plaintiffs called no witness to prove that 
their plea in the former case, iu which they 
were defendants, and which was decreed 
against them, was a true one, and that they 
lost the case in consequence of the defend- 
ant’s failure to appear as their witness, 
their pleader contending that the plaintiffs 
were not required to begin the case, but that, 
as the defendant did not attehd to the sum- 
mous to give hig evidence, it rested with him 
to prove that the plaintiffs were put to no 
loss by his non-appearance. 

I hold that, in a case of this nature, the 
onus of “proof lies ith the plaintiffs. 
Though the unrepealed Section 26 of Act 
XIX of 1853 authorizes the plaintiffs to 
proceed against the defendant, their default- 
ing ‘tees in the former caso, by a civil 
suit for damages, and under the practice of 
the English Court the defendant is liable to 
damages inu an action in the case (vide 
Starkie on flaw of Evidence, 4th Edition, 
page 103), yet I am of opinion that, before 
the plaiutiffs are entitled to receive any da- 
mages from the defendant, it is necessary for 
them to prove that they are endamaged by 
the omission of the defendant to appear, and 
that the mere fact of the defendant’s non- 
attendance as a witness cannot of itself ‘be-a 
good ground for the plaintiffs to come against 
the defendant and to recover damages from 
him. 

As the plaintiffs’ pleader applies for lay- 
ing the case before the High Court for their 
opinion on the point of shifting the burden 
“of peoof in this® case from the plaintiffs to 
the d&¥endant, I beg, to request the opinione 
of the Court as to whether the onus of proof 
lies with the plaintiffs or with the defendant ; 
and whether the defendant’s failure to appear 
as a witness was itself a sufficient proof of 
his liswility to damages. d 

Judgment of the High Court.—We concur 
with the. Judge of the Smgll Cause Court in 
the view%which he has expressed, 


The 17th April 1866. 
Present: 

The Hon’ble Sir Barnes Peacock, Ke., Chief 
Justicen and the Hon’ble F. B. Kemp, 
W. S:,SetonKarr, LS S. Jackson, and 
' J. Be Phear, Judges. i 


High Gourt (Powers of Questions 
arising out of execution of decree, 


Refereree go the High Court by Mr. C. D. 


Anund Chunder Mozoomdar 
Versus 
Goburdhun Khan alias Ejatoollah. 


Only questions which arise in the trial of a suit, and 
not such as arise on applications for execution of decree, 
can be referred, under dection 22 Act XI of 1865, for 
the opinion of the High Court. 

Case.—In this case the plaintiff obtained 
a decree for rupees 329-2 on 81st August 
18612 At ghe time of trial thg defendants 
were resident outside the local jurisdiction 
of this Court, but neither the parties nor the 
Judge seem to have been “aware of the fact. 
As far as appears from the record, no objec- 
tion was raised on this score, nor is any alle- 
gation now made, that any such objection 
had been raised or that defendants were for 
any other reason subject to the jurisdiction 
of the Court. Execution was subsequently 
taken out, and withdrawn at the instance of 
the decree-holder, who filed a receipt for a 
portion of the debt due under the decree. 
In June 1865 execution proceedings were 
again commenced and -the property of the 
judgment-debturs was attached. It was 
then discovered that ‘they were resident 
outside the jufisdiction. They appeared and 
objected on this ground, and the Court di- 
rected the “npoveable property attached bes 
yand the boundary to be released, as a Small 
Cause Court decree cannot under the present 
law be executed, either by the Court passing 
such decree or by fuy other Court, against 
moveable property not within the jurisdic- 
tion of the Court which tried the case. 
The decree-holder they applied forða certi- 
ficate under Section 20 Avt X? of 2x65, 
with a view to proceed against the immove- 
‘able property of the gudymeni-debtors. 
They however object that*the decree was 
passed without jurisdiction, that the whole 
df the proceedings ure therefore’ null und 
void, aud that this Court has no authority 
to grauta certificate, or any other Court to 
act on it if granted. The question thus 
raised, which is an important one, may be 
put as follows: “Can a defendant by con- 
seit, or ly silently acquiescing in the juris- 
dictiog of a Small Caese Court, coufer on 
such Gouri, as agaiust himself, a jurisdiction 
which otherwise would, huve been barred by 
reason of his net residing within the locul 
limits to which the authority of the Court 
extends ?”? 

This question is only part of the general 
question, * Can a Smafl Cause Court obtain 
by consent of parties a jarisdictiow which 
is not conferred by law ?”eThe auswer to the 


, general question ‘vould: be in the negative.™ 


No conseut of parties could give such a 
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authority was limited by law. But there is 
a difference between these portions of the 
general question and the point that arises in 
this ease. The High Court could not con- 
fer jurisdiction under either of the above 
circumstances; but under Section 6 Act 
VIII of 1859, and Sectiog 4 Act XXIII 
of 1861, the High Court is competent to 
confer jurisdiction on a Court, which other- 
wise could have had none, with respeet to 
persons no® residing within its local limits. 
Quere.—Could a defendant by consent 
waive the necessity for the sanction of the 
High Court ? . 


The cases quoted in the, margin are in 
support of the posi- 
tion that the proceed- 
‘ings of a Court with- 
out jurisdjction are 
null and void. Bat 
in the case (No. 167 
of 1864, Teekum Lah 
Dass, appellant, 7th 
"December 1864, 
Weekly Re porter, 
Volume 1, page 279) a decree made without 
jurisdictitn was allowed to stand, the de- 
fendant having acquiesced in the jurisdiction 
of the Court of first instanced This is a 
strong case, for here the decree had been 
passed without a jurisdictign which the 
High Court cpuld not confer. 4s this case 
to be received as aeprecedent, or was the 
order on apreal one which w$ only calcu- 
jated to meet the equity of an exceptional 


case? ° e 
e e. > 


Under the Gounty Courts Act at home 
it hns been decided that a total want of juris- 
diction cannot beecured by assent of parties. 
Yet if at the hearing, the defendant makes 
no objection to the jurisdiction and suffers 
the Court to act without protest, down to 
actual payment of damages aud costs, it will: 
then be too late to apply for a prohibition 
(Broom’s Practice of the County Courts, 
pige 90). But (page 91) “it had been said 
that a prohibition will be issued after judg- 
ment only where te mattér is appgrent ; 
that is, where the defect of jurisdiction 
appears on the recofd, and not where it is 
made to appear aliunde.” In this case the 
defect of jurisdiction is not apparent on the 
face of the prgteedings, but must be made 
to appear aliunde, viz., from the Government 
orders fixing the locaPjurtsdiction, and from 
ap exarsination of the map ; and the remarks 
of Mr. Justice Coleridge {same page) seem 
wot inapplicable, wiz., ‘¢There is reason 
for refusing the writ after judgment when 


sha Jasni Af ha 


Gobindmonee Chow- 
drain, Sudder Decision 
for 1850, p. 41; Keshe- 
nath Nyapun Chamind, 
Sudder Decision for 1851, 
p. 250 ; petition No. 754 of 
1851, Sudder Decision for 
1852, p.719; Gooroo Pro- 
sand’ Roy, p. 15, special 
number of Weekly Ke- 
porter. 
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moving before judgment; if under such 
circumstances he chooses to wait and take 
the chance of judgment in his efavor, he 
may be held” incompetent to complain of 
excess of jurisdiction, if judgment is against 
him.” But the learned Judge goes on 
to express his opinion that this principle 
cannot apply to the summary proceed- 
ings of the County Courts. It would there- 
fore be inapplicable to a Court of Small 
Causes, and it appears to me that such 
Courts should be most careful in ho way 
to exceed their furisdiction, as there is no 
machinery for restraining an excess of juris- 
diction similar to that of a writ of prohibi- 
tion under the English Statute. Where 
they do accidéntally or otherwise exceed 
their jurisdiction, all_ their acts ghould be 
not voidable but absofutely void. For thege 
reasons I am of opinian that the judgment 
in the present case is null and void, and 
that the Court ought to refusqeso erant 
the certificate. I think, however, that the 
plaintiff is entitled to the benefit of Section 
14 Act XIV of 1859, though the case fulls 
rather within the spirit than flfe letter of 
the provision contained therein, and that 
the plaint ought to be now returnéd to him 
for presentation to the proper Court. 


The foregoing case was referred toa Full 
Bench by Peacock, ‘Ç. J., and L. S. 
Jackson, J., with the following order :— 
Referring Order.—Ir appears to us that 

this is not a case falling within Sectiou 

22 Act IX of 1865, and that we cannot 

therefore express any judicial opinion upon 

the case. ; 

The Section in question applies to ques- 
tions which arise in the®trial of a qeit, 
and not to such as arisa on applicatifis for 
execution. 

We should be” very gled to answer the 
question if we could pronounce a judicial 
opinion thereon. ` s 

Lo 

We obseyve that a question, on a poigt 
relating to execution was auswered under a 
similar Clause in Act XLII of 186Q Section 
12 (Rulings in Small Cause Court ‘cases - 
reported by Sutherland, p. 29.) As it is 
important that all, the Division Benches 
should act inthe same way; we refer it to 
a Full Bench to @etermine whetber the 
question asked in the case stated is gne which 
falls within Sectiow#22 Act XI of 1865. 


Judgment of .Full Bench.—Tae Fl 
Bench agree in the view expressed ‘by the 
order referring this case, and think tha the 
case does not fall within Section 22 Act XI 


nf YORK and that tha Nan thavafava 


eh annn 


. 
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The 18th May 1866. . 
i . . è e 
Present: 


‘The Hon'ble Sir Barnes Peacock, Chief 
Justice, and the Hon’ble L. S. neha: 


Judge. 


Jurisdiction (of Small Cause Court)— 
Actions of debt against European 
soldiers and their Native wives. 


o 
Reference to the High Court by Baboo 
“Digumber Biswas, Judge of the Canton- 


mem, Court of Small Causes,* Berham- | 


pore. 
Denis Keeffe 


VETSUS 


Liset, Christie, alias McAnany. 


Regarding amenability or otherwise of European 
soldiers and their Native wives to Small Cause Courts 


in actions of debt. 
0 


‘Ome, Tak plaintiff, -a soldier of Her 
Majesty’ 8 21st European Regiment, sued the 
defendant, a Native woman, the wife of a 
soldier, Re Rupees 61 due by her to plaintiff, 
who had supplied*the defendant with food 
and ending for aeperi@l of 61s days at 
the stipulated rate of 1 Rupee per day. 
This debt, the ‘plaintiff ealleges, was con- 
tracted by the defendant before her mar- 


ore è x 
riage. , e ` 

oe e a 
t 


The summons in n this case Was sent to the 


defendant through the Commanding Officer 
d 
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of the Berhampore station, who refused to 
cause it to be served on the defendant on the 
de- 
fendant being a soldier’s wife, and her hus- 


ground that such summons was illegal, 


band is not amenable to the Small-Cause 
Cour by the Mutiny Act. 
$ i r 

I doubt whether the’ Commanding Officer 
acted legally in refusing’ to cause the service 
of summons on-the defendant, for if the suit 
be not cognizable in the Small Cause Court 
of the 
soldier’s wife, the objection to that effect 


should have been raised by the defendant 


by reason defendant being a 


herself in her defence, «and not by the Com- 
manding Officer. But, however, as a ques- 
tion of law respecting the admissibility of 
the suit has*anisen, I beg to submit the fol- 
lowing points for determination by the High 
Court :— : 


t, . Whether a European soldier is not 
amenable in an actiofi of debt to, fhe Small 


Cause Court established under Section 6 of 


Act XXII of 1864. % 


* end, Whether his wife, a Native woman, 
who contracted a debt previous to her | 
marriage with him, cannot be sued in 
the said Court with regard to the above 


debt.” i ' p 


In regard to the first point, I beg to sub- 
mit that, as, inder Regulation, XX of 1825, 
the Military Court of Reqifests had the 
power of trying ‘actions oE debt against 
European soldiers not exceeding 400 rupees, 


and as, under Section 8 of Act XXII of 1864) 


29 Small Cause 


the Military Court of Requests of this sta- 
tion, has ceased to exist since the establish- 
ment of this Court, I am of opinion that 
actions of ‘debi against a Exropean soldier 
is cognizatle in this Court an to 500 rupees 
under Section 6 of Act XXII of 1864. 
I am ava of no law whieh precludes 
this Court from taking cognizance of such 
suits. i 

‘With reference to the second question, “I 
have to observe that the debt contracted 
by a -Native woman prior to, her mar- 
riage with a European soldier can be re- 
covered by an action against her in the | 
Small Cause Court. *The plea of cover- 
ture on her part cannot be maintained in 
a suit brought for the recovery of such a 


debt. ° ' . 
Judgment of the High Court—The first 

question is @ purely speculative one, as 

the soldier was not made # party to the 


suit. (7 e 
> e 


The second ,question has hot yet arisen | 
upon a trial, and itis only when a ques- 


tion arises on ‘the trial of a suit that 
a case can be referred for the opinion ¢f 
this Court under Section 22 Act XI of 
1865. 


` We regret, therefore, that we cannot give 


e . 5 E 


pounded. A 

As the'Small Cause Court Judge is proba- 
bly not aware of the provisions of the 
Mutiny Act we beg to refer him to 
Sections 40 and 98 of ,the 28 Vie. Cap. 
1 pageed on’ athe 7th of April 1865 


since the Small ‘eCanse Court Act XT of 


"1865, <A.copy. of those Sections, so far 


merits, 
lof these matters for which it 
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as is material to this case, is quoted as 
follows :— è . 


Section 40.—“ No soldier or other person 
as aforesaid” (that is, a person attested: for’ 
H. M.’s: Army or serving on the permanent 
staff of the disembodied Militia or Volunteers 
other than a Commisioned officer) “ shall be 
liable by any process whatever to appear be- ` 
fore*any- Justice of the Peace or other 
authority whatever, or-toebe taken out of- 
H. Ms 


oe. ~ . 
warrant, order, judgment, execution, or any 


service by any writ, summons, 


process whatever issred by or by. the autho- 
rity of any Court of Law, or any Magistrate, 


| Justice, of Justices of the Peace, or any 


‘other authority whatsoever, for my origi- 


Inal debt not amounting to thirty pounds,” 


&c., “and all summonses, warrants, com- 
mitments, indictments, consti ahes judg- 
and sentences on account of any 
is herein 
d&clared that a soldier or other person 
as aforesaid is not liable to be taken 
out ‘of H. M.’s service, shall be utterly 


‘illegal and null and void to all intents and 
purposes.”” 


Section 98.—‘‘In all places in India 
where any body. of H.,M.’s forces Riy 


we serving situate beyond the juri#diction 


of any Courts of, Requests, or other Courts 
for enforcing small demands established 
at the cities of Calcutta, Madras, and 


‘Bombay respectively, actigns of “debt and 


any judicial opinion upon the, questions, pro- „all personal actions against officers or against 


persons lensed t@act ås sutlers, eor other 

kod aoe . 
persons amenable to the provisions of this 
Act, not being soldiers, shall be cognizable 


before a Court of Requests composed of Mili- 


tary offfcers, and not elsewhere, provided 
the value i in auestien shall met exceed 400 ru- 


‘pees, and that the defendant was a “person? of 
‘the aboye description when the cause of 
e 


action arose.” 


' 
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` The 8th June 1846. 
Present: 
The Hon’ble G. Loch and L. 8. Jackson, 
Judges. 


IWourosee Lease by guardian of 
minor—Recovery of consideration — 
Fraud—vidence. 


kad . 
Reference to the High Couråby Mr. C. D. 
Field, Officidting Judge of the Principal 
Court of Small Causes at, Jessore. 


Doorgd Churn Bhuttgeharjee and others, 


e 
Versus 


Skoshee Bhoosun Mitter and afiother. 


e 

Suit for the recovery of a minor's share of the consider- 
ation paid for a mourosee lease granted by the minor’s 
co-proprietors gn their own behalf and as his guardians, 
in order to réfise money required for the expenses of 
the joint estate, which lease was cancelled (on the 
suit of the minor when he came of age) so far as his 
share was concerned. , 


Hex that the plaintiff was not entitled to recover 
without proof of fraud, and that the evidence tendegd 
by the plaintiff (namely, the record of the case in~ 
stituted by theminor for the cancelment of the lease) 
was not admissible to préve the allegation of fraud. 


Case.—Tue plaintiffs in this case sue for 
the recovery of Rupees 300, being the 
amount (with interest) of one-third of the 
consideration paid to the defendants on the’ 
Ath Assin 1261 for the grant of a mourosee 
Jeage of certain land of which the two de- 
fen gents, with Inger Bhoosun Mitter, then a 
minor, gre joint proprietors in equal shares. 
The “mourosee lease was granted by the 
co-defendants in the presant case on their 
own behalf and as guardians of the minor ; 
and it was set forth in the leas’ that money 
was reguiced for the expenses of the joint 
estate, ond that, do order to raise this money 
for necessary purposes, the motrosee lease 
was grayted for the comsideration stated 
therein. 


The minor, on coming of age, sued for 
the cancelment of the leage as far as his own 
third share was" concerned, and obtained a 
decree which was uphéld in regalar and 
special appeal. In that suit the plaintiffs 
and defgrdants“of the p®sent çase were all 
cotdefendants. z 


d 
The plas to the present suit are—- 
Ist? Limitation. 


2nd. ` Egtoppel. 
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8rd. That plaintiff is not entilled to 
recover. 

lst. With respect to tho first plea, it is 
contended that the cause of action arose when 
the consideration for the lease was paid, or, 
more properly, When the lease was executed. 
This is clearly untenable. The cause of 
nctiop did not arise till the minor, on coming 
of age, had@obtained a decree for the cancel- 
ment of the lease in respect of his share. 

2nd. It is urged that plaintiff is estopped 
from bringiug this action bocause he had in 
the former suit unsuccessfully pleaded rati- 
fication of*the lease by the minor after 
reaching his majority, This plea also IT 
over-rule. The parties were differently 
arrayed in the former suit, the opposite par- 
ties being on one side as co-defendants. 
Moreover, no such effect could be given to 
the fact sought to be set up as an estoppel. 

3rd. The third plea is more difficult to 
deal with. Putting the question of fraud out 
of sight, the first point to be decided is, whe- 
ther or not plaintiff is entitled to recover 
back the sum paid by him to the defendants 
for a consideration which has failed. Now, 
under both English and Indian Law, a guard- 
ian has no power to grant a leasg for a longer 
pariod than that of his own incumbency 
(Smith’s Law of Landlord and Tenant, p. 46 ; 
Weekly Reporter, Vol. I, Civil Rulings, p. 
211). But then i was at thé time alleged 
that the lease «vas granted in order to raise 
money for the necessary purposes of manage- 
ment of the minor’s egtate, under which cir> 
cumstances a guardian would haveehad #utho- 
rity to alionate any portion gf that estate. 
*An alienation by a guardian in this way, or 
for the benefit of the minors would be good 
(see cnsé No. 8610 of 1864, Weekly Repor- 
têr, Vol. II, p. 325). Atthe time that the 
lease was granted, the plaintiffs were aware 
of the grounds on which the guardians as- 
sumed power to grant it guoad the minor’s 
share; and it was, I think, incumbent on 
the grantees to enquire into those grounds. 
The grant ofa mourosee lease for a consi- 
deration in money is the grant of an estate 
in theXJand, and must, it seems to me, 
under the circumstances, be looked upon in 
the same light as a sale ‘ofa portion of the 
land ; and the case will then tesolve itself 
into one in which a purchasei®who has been 
ousted by a title superior to that of his own 
vendor seoks to reéover his purchase-money. 

“« Whenever,” says Mr. JAddision, (Work 
on Contracts, page 110), “the vendor docs 
* not assume on the face, of the conveyance, 
“£ to be the owner ofan estate in fee, or to be 
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“ possessed of any particular estate or inter- 
“ est in the lands or tenements thereby con- 
“veyed, but transfers and conveys such 
“ lands and tenements generally and all his 
“ estate, right, title, and interest to the pur- 
“ chaser, tha latter cannot maintain an action 
“ for the recovery of the purchase-money 
“on the ground that the vendor is not 
“ clothed with the estate or intepest whch he 
£ was supysed to have possessed. It was 
“ the purchaser's duty to have looked iuto 
“ the title and made sure of his bargain, 
“and not having done so, he must pay the 
“penalty of his own imprudeace. If he 
“might, by a careful investigation, havo 
“ discovered that ho was buying another 
“ man’s property and not the estate of his 
“ vendor, he is concluded by his own laches, 
“ unless there has been actual fraud, on the 
“ part of the vendor.” 

The law on the same point in India will 
be found at pages 125-126 of Mr. Macpher- 
son’s work on Contragts (1860). Two out 
of three Judges of the late Sudder Court 
laid down that, in the absence of an express 
warranty, of title, there is mo warranty 
implied in a simple sale of land, and that, 
after a deed” of conveyance hae been exe- 
cuted and tfe purchase-money has been paid 
and possession of the land obtained by fhe 
purchaser, no action can be nfaintained fora 
refund of hie purchasesmoney on his dis- 
possession on account of the title of the vendor 
being set aside by the Civil Court. Mr. 
Macpherson, however, remarks.that the law 
upon, this, poing can*scarcely be said to be 
finally settled, as the above decision was 
subsequently Set, aside on review inasmuch. 
as the conveyancg did in fact contain words 


amounting to a warranty. I have not been |, 


able to find that the point has been sinee 
settled by any subsequent decisions, Tn the 
present case, there is nothing that could be 
construed into a warranty, and the lessee 
was for some time in possession under the 
lease. Looking at the broad question, then, 
without fraud entering into the consideration, 
I am of opinion that plaintiff is not entitled 
to recover. be , 

No specific allegation of fraud clearly 
made in the plaint. *Buté at the hearing it 
was urged that the plaintiffs were entitled 
to recover, as ghere was a clear case of fraud 
made out against the guardians who had 
granted the lease, deqlaripg that money was 
required for the management of the minor’s 
estate, When in act the lease was subse- 
quently set aside oh the express finding that 

“money was not reqtired for any necessary 


purposes. I postponed the case in order to 
give the partiés an opportunity of* producing 
evidence on this point. The only evidence 
produced on either side was the record of 
the case instituted by the minor for the can- 
celment of the lease. Now, as between the 
parties to the present suit, who were all 
co-defendants in that former suit, and be- 
tween whom, as opposite parties no point 
could have been decided therein, I hold that 
the findings on the issues of that record are 
inadmissible 4 evidence to prove the allega- 
tion of fraud (see Maephersgn’s Civil Proced- 
ure 1860, page 56 ; and Taylor on Evidence, 
‘Vol. II, paragraphs 1497A, 1507, 1520), 
“A plea of re$-judicata,” says Mr. Broom 
(Legal Maxims, p, 325), “ must show either 
“an actual merger or that the same pojut 
“has already been decided between the 
“ same parties.” In the present instance 
no point Was decided as between ebhe” same 
parties in the former suit. Were the former 
judgment admissible as evidence without 
giving it the force of a res-judicata, it would 
not, I think, prove actual ffaud, and I 
doubt if the proof of constructive fraud 
would enable plaintiff to recover. 

I am, then, of opinion that fraud is not 
peoved ; and as fraud cannot be presumed, 
I think the case falls well within the maxim 
“ caveat emptor ; qui *ignorare non debuit, 
“ quod jus alienum emit” (Wharton’s Legal 
Maxims page 29). 

The points upon which I solicit the deci- 
sion of the High Court may be put as fol- 
lows :— 

lst. Is the plaintiff entitled to recover, 
without proof of fraud, on the simple gréund . 
that the consideration has efailed ? 

2nd. Have I correctly ruled ongthe evi- 
dence that the allegation of fraud is not 
proved ? ° 

Judgment of High Court.—In this case, 
pleaders were retained for both parties, but 
the vakeel for the plaintiff did wot,appear, 
and the vakeel for the defendant consequet- 
ly was not called upon to argue. 

We cettify to tte Judge of thesPrincipal 
Court, of Small Causes at Jessore, our épinion 
on the first question that the plaintiff was 
not entitled to yecover without proof of 
fraud ; and, on the second ‘question, that the 
evidencg tendered “by the plaintiff was not 
admissible to prove the allegationgof fraud. 

We come to th opinion upon. the same 
grounds” as stated by the Judge in his lester 
of reference, ® , ` 

We ntay add that there was in°thès case 
no total failure of consideration, he 
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Form of Charge in cases of Grievous 
Hurt. 


Extract (para. 2) of Letter No. 147, from 
the Officiating Registrar sof the High 
Court, dated Calcutta, the | th February 
1866. 


2. Tue first head of the charge against 
Begrajdeo Paik and others (Case 5 of State- 
ment No. 5) is not altogether perfect. The 
correc&fgrm would have been as fellows :— 
viz.—* That they, on or about at 
“ were members of an unlawful assembly 
“in prosecuéion of the common object of 


“ which, viz. in 
ér 


one of the members 
caused grievdus hurt to not 
“on grave or sudden provocation, and they 
“are thereby, under Section 149 of the 
“Indian Penal Code, guilty of the said 
“ grievous hurt, an offence punishable under 
“ Section 325 of the Indian Penal Code 
“and within the cognizance of the Court 
“ of Sessions.” 


viz. 


~~ g 


` Aw * e bd 
orm of charge in cases of Abetment 


of Grievous Hurt, arfd of Kidnap- 
ping from lawful guardianship. 


Extraat paras. 5 and 6) of Letter No. 149, 
*from the’ Officiating Registrar of the 
High Fourt, dated Caleutta, tha 16th Fe- 
bruary 1866." 


5. THE Court desire me to point out, 
with reference to the charge agnivgt Latoor 
Ali and gthers (Case 41 of Statement No. 
4), thatyhe mef abetmert of ggioyous hurt 
dées not make tlfe offence -pnishable under 
Sections 109 and 325 of the Indian Penal 
Code. “It is necessary that the act abetted 





should have been committed in consequence of 
the abetment of the accused, and that there 
shouldbe no express provision of the law for 
the punishment of that offence, “As the pri- 

soners, Alimoodeen and Moshruff Ali, were 

present abetting the grievous hurt, they 

should, by the application of Section 114 of 
the Penal Code, have been charged with that 

offence rather than with abetment. 


6. The “charge against Nityanund and 
others (Case 42 of Statement No. 5), the 
Court observe, is incomplete, inasmuch as 
it has omitted to spedify the name of the 
lawful guardian from whose guardianship 
Brijoshuree w&s taken. The charge is fur- 
ther incomplete, as the existence of the ex- 
ception in Settion 361 of the Penal Code 
shoald, in accordance with Section 237 of 
the Code of Criminal Procedure, have been 
specifically denied. > 








e ° + 
(J 
Charge to state the offence for which 


a prisoner was lawfully detained 
e 
when he escaped from custody. 


Extract (para. 3) of Letter No. 154, from, 
the Officiating Registrar of the High 
Court, ; dated Calcutta, the 20th February 

: 8 ors 
3. Tue Court farther observe that, in 

the charge Stai Khijoo Dosadh (Case 9 

of Statement No. 4), the offénce for which 

the prisoner was lawfally detained when he 
escaped from custody, should hero been 

stated. ` S 


2 ` Criminal . 





' Opinion: of Assessors unnecessary 
when Prisoner pleads guilty—Form 
of charge for Forgery of a valuablo 

_ Security. i 


Extract (paras. 2 and 8) of Letter No. 157, 
: from the: Officiating Registrar of the 

` ‘High Cones dated Caleutia, th® 20th 
February 1866., 


' : 2. Tae Court observe that, as the pri- 
soner,: Kellai Jonah, (Case 1 of Statement 
No. 4) pleaded guilty, the optnion of the As- 
sessors was unnecessary, (wide Section 362 
of the Code of Criminal Procedure). 


` 8. With’ refererence to the lst head 
of the charge against Ram Chunder. Swyne 
and otliers, (Case 4 of Statment No. 5) the 
Court observe that the mere fraudulent pre- 
paration of a deed -of sale, with intent to 
causeinjury to certain persons, oes not amount 
to forgery of a valuable security, unless that 
document Be a false document (See Section 
464 of the Penal “Code). The charge, in 
its present form, which omits to specify 
this important point, fs imperfect. 
° w ar Pi ý 
Punishments for Murder—Procedure 

for mitigation of sontonco; : ° 


Extract (para. 2) of Letter No. 160, from 
the Officiating Registrar of the High 
Court, dated Calcutta, the 20th February 
‘1866. - 


~ 2. As the sentence of ten years’ trans- 
. portation passed by you on the prisoner 
Troylokhyanath Meokerjee, (Case 1 of State- 
ment No. 4) is an illegal ae | Court 
‘quash it. Iam to point oug that the: law 
‘prescribes only two punishments for murder, 
wiz. death ore transportation for life. 
Coat direct, therefore, that you pass the 
“latter ‘entence ‘gud, if you consider that 
“there - aré grounds for a remission of the 
“sentence, in accordance with the ~recom- 
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_'| alternative seùtence of imprisonment, 
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méndation to mercy made by the Jury, you 
should, under@Sectiéa ‘55 of the Penal Code, 
address the Lieutenant-Governor for a mi- 
tigation of sentence. ` 


Imprisonment for default of pay- 
ment of fine—Framing of charge for 
False Evidence—Nature of common 

: object’ of Unlawful Assembly to be: 
déescribedfin the eee: 


No. 166. 


From the Ofidiating Registrar of the High 
Court, &c., dated Calcutta, “the 21st 
February 1866. aa 

(Criminal Side). 
-~ 
Present : 
The Hon’ble C. B. Trevor and H. v. S 
ley, Judges. ° 


Sır, —I au directed to communicate to. 
you the following observations made by the 


‘Qourt on a review of your Sessions State-' 


ments for November last: f 

.2. In the case of Lushun Misser (Case 7, 
of Statement No. 4), the Court find that the 
in 
default of payment of fine, exceeds the legal 
limit, inasmuch as Section 65 of the Indian 
Penal Code limits imprisonment for default 
to one-fourth of the maximum period fixed 
for the substantive offence (Section 328 of* the 
Penal Code) which in this case would, be 
one-fourth of one year or three ouths 
Under these circumstinces, the Court Micol 
the sentence as ilegal, and direct that you 
you will puss a fresh sentence in accordance 
with ‘the law now explained to you. >i 

8. The Court remark that the eupstance 
of the depgsition upoa whieh the charge 


r 
| false evidence (Section 198 of the Penal me 


proceede@ should haye”? been state in the 
charge against yaaa Aheer (Case 8 of 
Statement. No. 4 

4. The Court further dbserve that, in 
the 2nd head of the charge against Paspot 
Rai (Cage 11 of Statement No. +), the nature 
of the common object of the unlawful | 
assembly should lmve beenMescribed. This ` 
remark “mutatis mutandis -opplies to the lat 
head of the ‘mended charge in the case of 
Bundhuh Roy Da: others; (Case 12 PEP 
ment No. ka aa <r 4 


Letters. 3. . 
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Framing of charge for Kidnapping 


from lawful guardiazship. 


Extract (para. 8) of Letter No. 186, from 
the Officiating Registrar of the High 
Court, &c., dated the 5th March 1866. 


8. THe Court remark that the charge 
against Dorloo Bewa, (Case 3 of Statement 
No. 4) is incomplete, inasmuch as it has 
omitted to specify’ the name of the lawful 
guardian from whose guardianship Copur 
Cholloa was kidnapped. The_ existence of 
the exception in Section 361 "Jf the Pénal 
Code should alsogiu accordance with Section 
287 of the Code of Criminal Procedure, 
have been specifically denied. , 

at oes 
Verdict of Jury concurred in by 

Judge, considered the same as ver- 

dict of Judge in concurrence with 

Assessors, in a District te waich 

trial Jury not extended. 


Extract (para. 8) of Letter No. 187, from 
the Officiating Registrar of the High 
Court, &c.,edated the 5th March 1866. 

3. Wira reference to the trial in the 
above-mentioned case, I am to point out that 
trial by Jury has not been extended to the 
trial of offences punishable under Clause 9el 
of the Peual Code. ` It is only for offences 

x urder Chapters* VIII, 
of th Tange see” XI, XVI, and XVII, ahd 

{27th May 1862. Chapter XVIII} of the 

Jat Ook. 1903 Iudian Penal Code, and 
for attempts or abetments thereof, that this 
mode of trial has been sanctioned. Your 
proceedings were, therefore, not altogether 
reguldr ; but, as you have stated your con- 
currenge with the verdict of the Jury, there 
is no essity for further action. That- 
verdict must bə considefed as one of your 
own in concurrence with Assessors. 





e 
Collectors not competent to manage 
estates* attached by Magistrates 
uader Section $19 Code of Criminal 
Procedure, 
-. No. 200. ° : 


From the Registrar of the High Court, c., 
dated the Ith March 1866. 
(Criminal Side). 

Present | CY 
The Hott’ble & B. Treyor, Judge. 
S1z,—Your letter No. 316, dafed’28rd De- 
cember last, and its Tenelosure have been laid 
before the Gourt, who direct me to inform 
, you and the Magistrate at whose instance 
r 


-of the Code of Criminal Procedure. 


you referred this matter, that they see no 
reason for doubting the correctness of the 
orders issued by the Board of Revenue pro- 
hibiting Collectors from managing estates 
attached by Magistrates under Section 319 
Regula- 
tion V of 1827 ordfnarily applies only toordera 
issued by Zillah and City Judges, and was, 

by Secgion 3 of Act IV of 1840, specially ox. 
tended to cases of the descriptign specified 
iu that law, and now provided for by Section 
319 of the Code of Criminal Procedure. 
These provisions of Section 3 of Act IV of 


1840 have, however, been repealed, and 
have not been enacted in Section 819 of 
the Code of Cfiminal Procedure or in 


any other law. It follows, therefore, that” 
the Collector has no authority to act in 
attachments,of this nature. 


Ruling of a Divisional Bench of two 
Judges of the High Court, not 
affected by a subsequent confficting 
decision f e singile Judge. 


. ` No. 201. 


7 e 
From the Registrar of the High, Court, Se.» 
dated Calcutta, the Bik March 1866. 


(Criminal Side). 


Present: i 


The Hon’ble C. B. Trexor,° Judge. 


° Srr,—Iw reply to your letter No. 22, dated 
the 15th ultimo and enclosures, I am directed 
to state that the Court consider that there 
was no ground for the reference now made 
at the instance of the Officiating Joint Ma- 
gistrate. The High Court, consisting of two 
Judges, judicially, and not extra-judicially as 
supposéd by’ yourself and the Officiating Joint 
Magistrag, during 1863, paced a construc- 
tion Taper rtain Sections of the Penal Code, 
and it appears that one Sudge of the Court 
has, without allifsion to the ruling of the 
Divisional Bench of two Judges, gubsequently 
decided in contradiction to that ruling, This 
decision, however, in po material way inter- 
feres with the previous ruling which should 
be followed by the Lower Céur ts, unfil ans. 
other decision by a Full Benth in opposition 
to it is delivered. 


a 
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Charge of Kidnapping from lawful 
guardianship, need not state that | 
‘the Kidnapping wes forcible... «: 

Extiact (para 2:) of ' Letter No. 211, from 
the Registrar of the Appellate High. 
Court, dated Caleutia, : pier TO Marok 
1866: ` i 
2. ‘Wiru reference to the first head of the 

chargo against Gobind Ram Dogs (Cast 39 


of Statement No. 4), the Court observe that, 
in a charge of kidnapping from lawful guard- 


isnship (Section 363 of the Penal Code), it} 


is not necessary that it should be stated that 
the kidnapping was forcible. See ey 


nee , 


Hurt caused to each of three per- 
sons to be separately charged and 
punished—Charge to state common 
ohject of Unlawful Assembly in pro- 
section of which Grievous Hurt was 


caused. ‘ 


Extract (paras. 2 and 3) of Letter. No. 
215, from the Registrar of the Appellate 
High Court, dated Calcutia, the 10th 
March 866. : 


e 

2. Tue Court observe, with reference to 
the second head of- the charge against 
Madon (Case 2 of Statement No. 4) that the 
hurt caused to epch-of the three persons noted 
wherein being a separate *offence, should have 
been gepz rately charged and putfished. 

8. The'first head of the charge against 
Rezioollah (Case 6 of Stmement No. 4), shonld 
have stated the conimon object of the unlawful 
assembly in presecution of which grievous 
burt was caused fo Tavkeer Mahomed by 


means of an instriment sor stabbing or cut- 


King, &e., 


r 


ee to state eine how punish- 


able with which Prisoners threaten-:|. 
ed another in order to-extort pro: |.» 


perty. from kim., 


Extract (para. 3) of ‘Letter No. 228, from 
the Registrar. of ® the ost 
Court, dated Caleunia, the 12th 
1866. 


.8.., Tum third head of the RENE in this 
case is- also ingdmplete, inasmuch as it has 
omitted to specify the offence punishable with 
death, transportation, &c., ‘with which the 

risonerse threatened one Keenoo Mahtoon 
order : to, extort Drapery fr om TA 
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Procedure wher Prisoner Pleads. not | 
, ġùllty” to graver ' offence: charged, 
"| ana guilty? only to ` minor offence 
| ebabgea: ae 
t 
i No, 
| 


229, 
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From the Registrar of the High Coyrt of . 


` Jüdicature at Fort William in Bengal, | 
dated Calcutta, the 12th Marek. 1866. | 


: y (Çiiminal Side). 
‘Present 


The Hon’blt c. B. Trevor, Judge. 


'Sya,—Wits reference to your Jail Dee 
‘livery’ Statements for January last, I am’ 
directed to infor you that, as the prisoner 
Bissonath Baworee (Case 1 of Statement No. , 


4) pleaded not guilty. to the geaver. offence - 


charged, and guiliy only to the minor offence 
charged, you should have poe to take 
the evidence, and should have tried him on 
the higher offence òf‘ dacoity. The Court’ 


withdraw that chargé. The prisoner was’ 


remark. that it was not competent to the a 
Government vakéel, after the prisoner had - 
beea: arraigted: find pleaded not guilty, to`’ 


entitled to a trial, and a’ clear verdict of ` 


acquittal if there was no sufficient evidente 
"produced Aguak him. 


a 


Sessions case to remain on file until 
, re-apprehension and trial of escep- 
ed Piisonors. i Bei 


Ne. 238. 
From the Registrar of the High Court of 


iè : ome, 


_ dated Galette, the 13th March 1868. 
| (Crimipat Side). : 


Present : “4 


The Hor’ble C. B. Trevor, Judge. 


Sm, — With referenco to your letter No. 
45, dated the 7th instant, I am directed to 
inform you that the Sessions case Nop. 10 of 
1866, alluded to “by you, ‘ edfwnot be struck 


prisoners who Rave. escaped are re-appre= 
hended and put on their. trial: e 
- A i k Eee y E or i . 
4 


Judicature at Fort William in Bengal, 23 


of, but shoul? remain on tHe, file until the ` 
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Grievous Hurt and Causing disap- 
pearance of Evidence% Conversion 
of Theft into Dacoity— Receiving 
stolen property—Diferent degrees 
of abetment to be charged sepa- 
rately. 


Extract, (Paras. 2, 4, and 6) of Letter 
No, 242, from the Registr of the High 
Court of J&dicature at Fort William 
in Bengal, dated Caleutta, the 14th 


Marcle 1866. 


of 
Jangeea Tantee and others (Case 2 of State- 
ment No. 4), the Court observe that the pri- 
ner Jangeea Tantee has been convicted of 
Section 325 of the 
Indian Penal Code, and causing the evidence 


"2, Wita reference to the case 


grievous huyt under 


to disappear to screen. himself from legal 
punishment (Section 201 of the Penal Code), 
and has received separate sentence for each 
This doesnot seem to the Court 
proper, as Section 201 applies to the causing 


offence. 


the disappearance of evidence of an offence 
committed by another, not by one-self. At, 
any rate, in the present case, the commis- 
sion of grievous hurt, and the offence under 
Sggtion 201, weye not distinct acts, but 
wepggrpart: of one gontinuous transaction, 
and, as such, should not have received se- 
parate punishments, though the acts of the 
prisoner, subsequent to the causing of griev- 
ous hirt (vide illustration), may be matters 
which may ‘properly be taken “nto consi- 
derationén awardinf puflishment? As the 
sentence is not excessive, the Court will 
not interfere, unless on appeal it may be 
found necessary to do 60. 
4 


4, The Courppbserve iz in the’ cage of Sheo- 


dial Do8Sadh and another (Cas8 8+of State- 

ment Ne. 4) that, "from the fact8 stated by you, 

the phisohers were clearly guilty of dacoity. 
, z 
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Although there was no actual violence, the 
number of persons engaged, and the fact 
of their being armed, would convert the 
theft into dacoity. I am also to point out 
that you should leave convicted the accused 
of theft (Section 379 of the Indian Penal 
Code}, and also of receiving stolen property 
(Section 41% of the Penal Cele), as the 
property found in their possession seems 
to haye been acquired by that particular 
theft, and the offence cannot, therefore, be 
considered as separate Criminal acts. 


6. In the 8rd head of the charge 
against Noavazish Hossein and others (Caso 
13 of Statement No. 4), the Court desire me to 
point out that different degrees of abetment 
should not have been charged together in 
one head but separately, and that the pecu- 
liar nature of the abetment should have 
been specified. Thus, for a charge of abet- 
ment undef Section 109 of the Indian 
Penal Code, it should have been stated that 
the act abetted was committed in conse- 
quence of the abetnfent charge@; and,.under 
Section 114 of the Penal Code, the former 
should have been charged constructively- 
with the offence abetfed by reagon of his 
having been present while abefting its com- 
‘mission. : 


e 





Bigamy and Abetment of Bigamy to 
be charged separately. 


Extract, {Para 2) of Leter No. 243, from 
the Nftegistrar of the ° High Court of 
Judicature at Fort William in Bengal, 
_ dated Caleutta, the 14th Marek 1866. 


: 2. .In the charge against Ti and 
others (Case 2 of Statement No. *5), the Court 
observe that the woman, ‘and the two men 
should have been charged i In separate headse 
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of the charge, since the former was charged 
actually with bigamy, and the latter as prin- 
cipals of the second degree by reason of 
their -having been:present, abetting the com- 
mission of that offence (Section 114 of the 
Penal Code). . 


« 


Intentional omission to eopeehodd: 
on the part of a public servant 
bound to apprehend, how to be 
charged. © e 


Extract, (Para. 2) of Letter No. 246, from 
the Registrar of the High Coure of Judi- 
cature at Fort Wiliamin Bengal, dated 

" Calcutta, the 14th March 1866. 


2. In the case of Hurronath Singh and 
another (Case 4 of Statement No. 4), the Court 
observe that the first head of the charge, viz. 
that under, Section 221 Penal Çode, is incom- 
plete, inasmuch as the nature of the office: 
held by prisoner No. 2, so as é0° make him 
a public servant, should have been stated, 
as well as the names of the men whom he 
(prisoner) suffered and pifled to escape appre- 
hension. Further, in the second head of tlie 
charge, the names of the persons to whom 
prisoner ‘qoused. hur? should have been 


stated. =) 





False ‘Evidence, False personation 
for the purpose of any act or pro- 
ceeding in a suit, and Culpable 
‘Homicide not amounting to Murder; 
how to be charged—Charges to 
Jury what to state. 


Extract, (Paras. 3, 4, and 6), of, Letter 

o No. 250, from the Registrar of dhe ° High 
Court of Judicature at Fort William in 
Bengal, datgd Calcutta, - the 16th March 
1866. z 


3. - Iy couht Ist of thé charge under Sec- 
tion'205 against Jumimah Bysumbee (Case 2 
‘of Statement No. 4), the nattire of the admission 


or statement made by .her in her assumed ` 
character should have Deen fully stated, and 

in the 2nd count of the same chargo leid, 
under Section 193, the false statement upon 

which Criminal proceedings were instituted, 

should have been fully entered as required | 
by Circular Order No. 3, dated 9th February 

last. In count 1, against Bhorut Chunder 

Ghoge, the offgpee which the prisoner insti- 

gated Jumiméh Bysumbee to commit should 

bave been specified. It was not sufficient 

to allude to it as an “ offence punishable 

under Section 205 Penal Code ”, fer it can- 

not be presumed that such a minute ‘ae ” 
quaintance with the Code exists generally: 
as will reder allusions like this inggigible 
tothe accused. The above semarks apply 

to count 2nd of the same charge, to counts 

land 2 of the charge against Mirtonjoy 

Dutt, and to the charge against Sheeb 

Chunder Dutt. I am to add, with reference 
tothe charge against Kheroo (Case 3), thag 

the murder of two persons '(Wassirudee and 

Bholai) should not have been charged in the 

same head of the charge, as they were dis- 

tinct acts and separate offences. 

- 4, In count 2 of the charge against the 
same individual, which is laid under Section 
304, the offence specified should have basn 
aot culpable homicide merely, but ouRagble 
homicide not amguating to murder. 


6. I am toremark in conclusion that the 
Cofirt do not, feel satisfied with your charge? 
to the Jury- Your charges should clearly 
and distinttly poin? out* to the Jury what 
part of the evidence of any -witness, if cre- 
dited by ther, bears on the guilt of the 
accused, thus enabling the Jury to view ag a 


l connected whole, what, in the absence of a 


good summing up may segm to ‘them only 
an uncofinected ` series of gtatements. The 
Court request yous ouen attention ‘to, these 
instructions.. a 


a 
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Framing of chargp of Delivery of 
Countetfelt Coin’ é@nd of Wrongful 
Confinement. 


Extract (paras. 3 and 5) of Letter No. 
256. from the Registrar of the High 
Court dated Calcutta, 19th March 1866. 
&e. 

8. Tue coin delivered, and the Queen’s 
coin of which it was a coun'prfeit, should 
have been descrived in the charge against 
Nefee Koch (Case 75 of Statement No. 4), 
and the name of the person tô whom it was 
delivered should have begn stated as requir- 
ed’ by the model form Clause 1 Section 243 
of the Code of Criminal Procedure. It was 
also esS8itial that the element of fraud 
should be recognized either by the use of 
the word “ fraudulently” in the charge, or 


rn 


of the terms “as genuine” in the manner 
indicated in the sample form. 


5. In the 2nd head of the charge under 
Section 342 of the Penal Code, against 

Santos Sing (Case £ of Statement No., 5), 

the name of the person wrongfully confined 

at Kakomaree should have been given. 

Procedure by Lower Courts in cases 
of conflicting rulings of the High 
Court. 

Ertra (para. 2) of Letter No. 281, dated 


27th March, 1866, ° jrom the Registrar 
of the High Court, &e. ° 

2. Iam to inform you in reply that the 
Circulat ünder which your present referefce 
purpqrts to have been made does “not apply 
to cases dn which there “re conflitting and 
inconsistent rulings of the High Court, and 
that in those instances the only legitimate 
means of settling ‘authoritatively the law on 
the point is a judicial ruling of a fudl Court. 
You should thesefore take an opportunity 
of. referring to the Court siy “proceedings | 
of a gubgrdinate Court ia which you may ' 
observe jrregularity on the particular point, 

6 
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Practice in trials regarding offences 
some of which should be tried by 
Jury and others with the aid of As- 
‘sessors. 


No. 303. 


From the Registrar of the High Court, $e. 
dated Calcutta the 5th April 1866. 
eo 


(Civil Side.) 


Present: 
The Hon'ble C. B. Trevor, Judge. 


Srr,—In reply to your letter 193, dated 
22nd December last, I am directed to inform 
you that, jn trials regarding offences some 
of which should be tried by Jury and others 
with the aid of Assessors, it has been the 
practice that the Sessions Judge should 
deliver his directions to the Jury and tuke 
their verdict on the heads of tho charge 
relating to the former classes of offences, and 
should then proceed, with respect to the 
remaining heads of the charge, tò obtain 
tue opinion qf Assessors, regarding the Jurors 
as such, and Weliver his Judgment accord- 


ingly. 


In two cases® in which this course was 
efollowed? the High 
Court, on the appeal 
of the convicts, did 
wot think it necessary” 
to notice or condemn 
the proceedings of the 
Sessions Judge held in the ae above 
described. . 


* Azmut Ghazeg, Ap- 
pellant, decided 9th June 
1865. 

G. R. Smith, Appel- 
lant, decided 5th December 
1865. 


e 

Charge to name the offender whom 
the accused intended to screen 
from legal punishment— Framing of 
Charge to enable Penal Code to 
apply., 

Extrag (paras. 4.and 59of Letter No. 311, 


from t™ Registrar of the High Court, &c., 
dated 9th April 1866. 


4. Tae two heads of the charge against 
Mukim Hajra ( Case 6, Statement 4) which 
have otherwise been tery carefiilly drawn 
up, omit the name of the offender whom it 
was the intention of the gccused to screen 
from legal punishmont. , 


- ™“ 
8 Criminal. THE WEEKLY REPORTER. , Letters, [Vol. V, 
é ; 

5. The Court observe that some date | About furnishing a copy of the judg- 
subsequent to Ist January 1862, and some | ° : £ nal söna 
place within British India, should have been | ™0Mt as well b of the final sen 
entered in the Ist and 2nd heads of the 
charge against Newazish Kurreem, alias 
Nuthno (Case 8, Statement 4), otherwise the 
Penal Code would not appfy ; and in order 
to give you jurisdiction, it should have been. 
stated in the charge that the acts glleged 
to have been committed by the gccused were 
committed Within your district, 
























tenco and order, to applicants un- 
der Section 418 Code of Criminal 
Procedure. S 


No. 820. 


From the Registrar of the High Court, 
&e., datege Caleutta, the 10th April 
1866. ° 





y . 


‘Knowing or negligent omission— e Present: 


Charge to state nature of Office . 
: The Hon’bles C. B.*Trevor, H. V. Bayley, 
, J. P. Norman, and L. S. Jackson, 


. Judges. a 


held by prisoners so as to make 
them public servants. 


Extract (paras. 3 and 4) of Letter No. 318, 


JSrom the Registrar of the High Court, 
&c., dated the 9th April 1866. 


Sir,—I am directed to a¢knowledge the 
receipt of your letter No. 34, dated the 3th 
February last, in which you solicit instruc- 
tions as to the necessity of furnishing a copy 
of the judgment, as well as of the final sen- 
tence and order, to applicants under Section 
418 of the Code of Criminal Procedure. , 


2. In reply I am to observe ‘that Section 
"429 of the Code distinguishes between the 
sentences or final order and the reasons for 
passing the same. Section 416 enacts that 
every petition of appeal shall be accompa- 
nied by a copy of the sentence or order ap- 
pealed against, and Section 381 enacts that 
“the Court, in passing judgment, shall spe- 
cify the offence of which, and the sentence 
of the Penal Code under which, the aggweed. 
Às convicted,” &e. Tt seems, therefeyg, to 
the Court that the words judgment, sen- 
tence, or final osder in the Code of Crimi- 
nal Procedaye refer to thé same, thing, ‘and 
are distinct from the reasons on which such 
judgment, sentence, or order may ‘ee based. 
The formes is therefore aR that the law ææ- 
quires to be given to a party wishieg to 

y e 


appeal. ° -n 


3. As, however, it is obviously conveni- 
ent, as facilitating the immediate disposal of 
the case, that the @ourt shpuld have before 
it, with the final sentence, also a copy of the 
reasons #n which that sentence was founded, 
the Court are of opinion theg a copy of such 
reasons showld-continue to be suppli8d under 
the conditionsaspecified in*Section 440 for 
furnishing parties* with a copy of éhe, final 
sentence or order, 

< 8 


8. The Court observe, with reference to 
the second head of the charge against 
Peassie Bodyar (Case 7, Statement 4) that 
the offence charged under Section 289 of the 
Indian Penal Code consists, principally in 
a “knowing pr negligeng omission,” and not 
merely in an omissione which is no offence 
under the Penal Code. 7 


* 4, Inthe case of Gur Nath Tallopattre 
and 8ther@ (Case 1, Statement 5), the Court 
observe that the gharge is incomplete inas-, 
much as theatuve of the office held by the 
prisoners, so as tô make them public servants, 


should have been stated. i 


Judge to record regular finding. 


Extract (para. 2) of Letter No. 315, from 
the Registrar of the High Courf, $c., 
dated 9th April 2866. 


2. Rereerine to the mode in which 
your finding and sentence in the case of 
Jamoo Khan *°(Case 1, Statement 4) have 
been recorded, I am to request that you will 
in future record a regular finding in accord- | 
ance with Sections 381 and 282 of the Code 
of Criminal Procedure. . 


\ 
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Order as to fine illpgalin a case of 
bodily injury—Ab¢@tmente of Griev- 
ous Hurt—Report of Députy Ma- 
gistrate is not legal evidence— Inten- 
tion to take lifo not indispensable 
to constitute murder—Reportof Che- 
mical Examiner, to Goyoroment is 
evidence. 


Extracts (paragraphs 2, 6, 7, and 8) of Letter 
No. 829 from the Registrampf the High 
Court, §c., dated the 11th pril 1866, 


2. Wairau reference to the case of Pachoo 
and others (Case 4, Statement 4), the Court 
obgerve that, if bodily inj@ry was alone sustain. 
ed, the order as to fine appears to be illegal ; 
but the Court presume that the qgompensa- 
tion was s awardejl for loss or damage suffered 
or expense incurred in prosecution (Sectior 
44 of the Code of Criminal Procedure). As 
the prisoner No. 2, Kadir, apparently was 
present abetting the commission of grievous 
hurt, he should, under Section 114 of the 
Penal Code, have been convicted of grievous 
hurt. : E 


6. In the caseof Sobo Gazeo, and others 
(Case 15, Statement 4), the Court remark 
that the report of the Deputy Magistrate of 
Dukhin Shabazpore, regarding his visit to 
the,gnot where the body of the deceased was 
founggaspended from the branch of a tree, 
was not legal evidence, “ad should not have 
been received as such, If “information on 
the point was necessary, he should have been 


examindd. - s 


. With advertence to the remark made 
n the Judge in his judgment in ‘the last- 
mentioned case, that the prisoner ‘‘ Sobah 
“ Gazee was guilty of culpable homicide not 
“ amounting to murder, ag the act committed 
“by him was so committed when provoked, 
“ and notewith dy intentidn of taking life,” 
the Court observe*that the prowocation was 


not on@adtnissible by law, “and that inten- 


tion to take Jife is not -indispensable to con- 


stitute murder, as may be seen from a perusal 
of Section 300 of the Indian Penal Code. 


8. With reference to the Judge’s re- 
marks in the case of Meeah Gazee and an- 
other ( Case 2, Statement 5), L am in con- 
clusion to poiut out that he was mistaken in 
supposing that the report of the Chemical 
Examiner to Government, duly signed, is 
not evidence, as will be found on reference 
to Section 370’of the Code of Criminal Pro- 
cedure. i 


Escape of prisoner arrested for bad 


livelihood. 


No. 345. 


From the Registrar of the High Court of 
Judicature at Fort William in ‘Bengals 
dated Caléusta the 14th April 1866. 


(Criminal Side.) 


Present: 
s 


„The Hon’ble C. B. aiia. H. V. Bayley, , 
J. P. Norman, and L. °S. Jackson Judges. 


eet am directed to eka gWledge the _ 
receipt of your letter 
No. 44, dated the 27th 
(with annex- 
ures), submitting in Tabular form the ques- 
tion whether escape from the custody of the 
Police of a prisoner arrested under Section 
101 Code’ of Criminal Procedure for being 
“of nafgriously bat livelfhéod,” can be held 
to cae an offence “punishable under 
Section 224 of the Indian Penal,Code. 


0. 0. No. 17 dated 
th June 1863. 


ultimo 


2. Iam to state in reply tha as the es- 
cape contemplated by Section 224 of the 
Indian Penal Code is escage from lawfuj 
detention for an offence eharged, and as 
“bad livelihood” is not an “offence” accord. ° 


10 Criminal 
to the definition of that term in Section 40 
of the Code, the Court is of opinion that a 
person absconding under the circumstances 
described" is not liable to punishment under 
Section 224 of the said Cede. 


co) 


~ 


e 
Framing of charge for Theft in a 
pbuilding—Previous conviction not 
to be charged, but to be brought 
forward after conviction. 


Extract (para. 2) of Letter No. 349 from 
` the Registrar of the High Court, dated 
` the 16th April 1866, 


2. In the second head of the charge 
against Puttut (Case 1, Statement 4), it 
should have been stated that the theft was 
committed in a building used for a human 
-` dwelling or for the custody of property. 
The Court observe that the Brevious convic- 
tion of the prisoner should wet have been 
charged Against him. It should have 
been brought forward by, the prosecution 
after his eqnviction, and should have been 
taken into consideration by, you when pass- 

ing sentence. To enter such a circumstance 
“ing charge would besapt very improperly io 
prejudice the Jury trying the case. 

a? ' 


Absence of principal witnesses for’ 
the prosecution, no ground for dis- 
charging the prisoner—Additional 
sentence. 


No. 366. , 5 

Resolution on the Criminal Stgtements of 
Dacca for the month of February 1866, 
dated Calcutta®20ch April 1866 


(Criminal Side.) 


é Present: 


The Hon'ble C. B. Trevor and F. A.Glover, 
. Judges. 


Tue Court observe that the Sessions Judge 
of Dacca has held no trial of Puban on the 
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e 
charge of having orkthe 10th March 1865 at 
Hassuderah fommitted theft of & cow from 
a building used for the custody of property, 
an offence punishable under Section 280 of 
the Indian Penal Code, but has released him 
without taking-any evidence, first, because 
the principal witnesses for the prosecution 
were not in attendance, and next, because 
in, another ase the prisoner had been 
sentenced- transportation for life, and 
therefore no further sentence could be 
passed on him, if he were convicted in 
this case. s 


e 

The Court have to point out to the Jifdge 
that his proceedings are erroneous. Even if 
the prisoner had been sentenced to“fansport- 
ation for life, the Judge was bound not to 
discharge him until the result of his appeal 
had been known. As itis, the Court on the 
prisoner’s appeal have been compelled to 
reduce the illegal sentence passed by the 
‘Judge to one of transportation for seven years, 
the maximum permitted by law, and ‘the 
effect of the order of the Sessions J udge in 
the present case would be that the prisoner 
would be discharged without trial for an 
offence on conviction of which he might 
The aksence 
of the principal witnesses for the prosecution 
was in itself no sufficient groungr_dis- 
The Judge should 
rather under Section 377 Criminal Procedure 
have adjourned the cage and required the 
Magistrate to take measures to “obtain the 
attendante of the absent witnesses. 

e . 

The Court accordingly direct that the 
Judge proceed with the trial of Puban, 
If the prisoner? be sentence 
should, be passede on him with due regard 
to Section 46 Criminal Proceďure as he 
has already Deen sentenced ` *%o several 
terms ` of iħpřigonment, ‘and must not be 
sentenced beyond the period provide® by law 
for such cases. 


receive an additional sentence. 


charging the prisoner. 


convicted, 


RULES OF PRACTICE OF THE HIGH COURT.. 
su a aE 





Rules of Practice adopted by the Sudder 
Court, on the 28th October 1859, under 
Act VIII of 1859, for the guidance of 
the Deputy Registrar and Readers of the 
Court. ° ` 





SEOTION I.—REGULAR APPEALS. 
e 


? 4. Every appeal to 


the Sudder Court to be 
heawl by two or more Judges,eunder the 
New Bill. 


Section 332. 


2. Every appeal to 
the Sudder Court shall 
be presentet in the Court to the Deputy 
Registrar by the appellant in person, or his 
recognised agent, or by-a pleader appointed 
under the provisions of Section 18 of Act 
VIII of 1859. e 

8. With every peti- 
tion of appeal there is to 
be presented also an authenticated copy of 
the decree appealed against. 

i 4. The appeal peti- 
tion must be in thé 
form of the Memorandum prescribed by 
Seetion 335 of Act VIII of 1859, and, without 
any detail of the circumstances of the case, 

WM state under consecutively numbered 
ete the grounds of ebjection to the decisiofi 
appealed against. 7 

5. It yill be the 
duty of the Deputy 
Regisir® to examine whether the petition be 
a@orrect with regfrd to Stamp, whether it be 
in the precribed form ; also, whether copy 
of the decree appedled Mainst actompauies, 


Section 333. 


~ Section 335. 


Sections 334 and 835. 


Sections 333-336. 


and whether, according to the date of de-. 


cision therein recorded, the appeal has been 
preferred within the prescribed term, č e. 
within ninety days from the dite of judg- 
ment, exclusive of that date and ofthe time 
necessary for procuring of is copy. 
Where all thes® particulats have been cor- 
rectly observed,.the Deputy ,Regi8trar shall 
admit and file the appeal. e ` J 





6. The time “necessary for procuring a 
copy®of the decree appealed against,” shall 
be considerdil to be the time elapsed between 
date of presentation of petition in the Lower 
Court for copy thereof, and date of delivery 
of the same, or of certificate, that it was 
ready for delivery, to the petitioner, exclu- 
sive of those.two dates; and a Circular 
Order will issue accordingly to all Civil 
Authorities, with a view to their recording 
and attesting these particulars upon the’ 
back of every copy of decree granted to any 
party under Section 198 of the Act. 


7. Ifnocopy of the decree appealed against, 
be tendered along with 
afi appeal, or if the ap- 
peal be not in prescribed form, or if it be 
presented beypnd time, without any cause 
being stated by the presenter, thé Deputy 
Registrar shall summarily reject the appeal, 
recording the*fact in a book to be kept for 
tlte purpose. If the appeal be beyond time, 
but cause for the delay be shewn, the Deputy 
Registrar shall submit the casa to the Judge 
or Judges ,sitting in the Miscellaneous De- 
partment, to determine whether it shall be 
admitted. ` 


Section 336. 


e 
8. On admission of any appeal, éhe Deputy 
Registrar sha} cause the 
same eto “Be endorsed 
and registered in a Register C., in the man- 
ner ordained by Section 841 of the Act. 


Section 841, 


9. He shall then send a notice of the ap- 
f peal, withoutcdelay, to 
Section 943: the Lower Court, "aud 


call for transmission, as quickly as possible, 


of all the material papers and copies of ex- 
hibits, on account of the several parties to 
the cause. The Courts to be instructed to 
do thjs, ordinarily, withYn’ sit weeks, report- 
ing and asking for further time, whenever 
necessary. : 


e. 
10. It will be the duty of the Deputy 
Section 348, Registrar at the same 
. time to prepare and 
transmit to the.Lower Court a notice of ap- 
peul for service on the resòndent, ublegs the 


° ’ 
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respondent shall have already appointed a 
pleader or recognised agent on his behalf in 
this Court, in which case the service of the 
said notice upon such pleader shall be suffi- 
cient. It will also be the duty of the Deputy 
Registrar to keep a book, shewing the date of 
institution of suit, of issue of notice under 
Sections 9 and 10, and of tl*e returnof such 
notices, and to report to the Court all in- 
stances of delay in replying to returns on 
, the part of the Lower. Courte g s 


11. In the notice of appeal to the Lower 
Section 844. Court, and in the notice 
' to, be served on the 
respondent or his pleader, shall be men- 
tioned the day fixed for hearing of the ap- 
peal, calculated according to a fable of dis- 
_tances for each Zillah, and the time neces- 
sary for service of notice on the respondent. 


12. Ifan appeal be struck off the file l 


by order of the Court 
for default, the Deputy 
Registrar shall summarily reject any petition. 
for its restoration on the file, not submit- 
ted within 30 days after the said order. 
Petitions, preferred within 3Q days, shall be 
laid as soon.as possible before the Judges .in 
the Miscellaneous Department., ° 


- Section 347, 


' 18. On receipt of the papers from the 
Zillah Court, the Deputy Registrar is to as- 
certain, fron» the pleaders on both sides, 
what papers they wish to have translated 
into English, and shall make such papers 
ever to the Officer in charge of the Transla- 
tion Department. H8 shall, at the same 
time, obtain from, the Officer in charge 
of the ]eia@ng Department, an estimate 
of the probables expense of printing 12 
copies of . these translations, and 
‘serve the appellant’s pleader with a notice 
to pay this sum within six weeks from the 
date of notice, otherwise the case’ will be 
treated as one of default. 


shall ; 


—9. 

16. Petitions $f appeal in formd pauperis 
PERA shall bə received and 
Stetions 867-87 | tN ated by the Deputy 
Registrar, if presented in the manner enjoin- 
ed by Sections 367 to 369, and laid before 
the Judges in the Miscellaneous Depart- 
ment. When conveniently to be done, en- 
quiries into the truth of alleged pauperism 
shall be made in this Court by the Deputy 
Registrar under Section 870 : otherwise, the 
enquiry shall-be referred by him to the 

Lower Court. 


17+ Of evegy order passed by this Court 

; disposing of an appeal, 
estion ser, f the Deputy Registrar 
shall cause a certified and sealed copy to be 
transmitted to the Court which passed the 
first decree in the suit, SS 


18. On applications being preferred fot 

; execution of this Court’s 
decrees, the DeputyeRe- 
gistrar isto refer the applicants to the 
Court which passed the first décree in each 
suit. 


Section 362. 
e 


‘19. Whenever it shall appear to the 
- Deputy Registrar, or 


Section 342. 
_ Section 84 When @ respondent or 


< .| his pleader shall represent to the Deputy 


Régistrar, that before issue of notice on the 
respondent or his pleader, or to ths Lower 
Cour}, there are reasons tò demand security 
for costs from the appellant, he shall lay 
the papers, as soon as possible, before the 
Judge in the Miscellaneous Department for 
orders. . 


. 
t 


. Secrron I.—Specrar Arrears STM 
e e ` "Tu 
20. Appricaqions for admission of speci- 


; re al appeal shall be receiv- 
Serong 73-45; ed by the Deputy Re- 


.| gistrar, subject to the Rules prescrišeg with 


14. The appellant will be entitled to 
charge the expense of translation as costs 
in the cause, in the event of his -obtaining a 
decree for his gosta? > 1 

` e 

15. If, on the day fixed for hearing, the 

Section 346. ° appellant does not ap- 
; e pear in person or by 
pleader, the Deputy Registrar shall lay the 
case before the Judge,in „the Miscellaneous 
Department, in order that it may be struck 
off the file. . 


e 
. i , 
` 


appeals after ddmigsion. 
e 


regard to Stamp, lapse of téme,, accompanjy 
ment of copies of documents, and form, by 
Sections 373-374 o€ the Act. 


2}, 
Section 375. 


e . 
Special Appeal Petitions admitted to 

be filed, are to be regis- 
; ? terediņ a register D, 
as enjoined by the Act. 


22. Fic Rules applying to reeular ap- 
Section 375. e e peals Panoraly, shall 
` be applicable to special 


Rules of 
e 


` 


18%] 





Section ILI.—MISCELLANEOUS APPEALS. 


23. Tue Rules 
Section 366. 


applying to regular 
appeals generally, shall 
be applicable to Miscel- 
lanéous Appeals. 


24. All urgent cases, such as have been 
hitherto ‘heard summarily, and all appeals 
under Sections 36, 76, 85, 94, and 119, shall 
be entered in a separate file, and a list of such 
as are ready for hearing shall be stuck up 
every Saturday for general information, with 
notice that they will be brought up for -hear- 
ing on that day fortnight, 


25. The Deputy Registrar is to prepare 
and submit to the Senior Judge ofthe Full 
Bench, on the first of each month, a list of 
the Miscellaneous cases which have been 
weserved for hearing by a Full Bench, and 
have not been disposed of prior to the close 
of the preceding month. z 


26. Such eases shall be laid before two 
Judges. 3 


f 


e 
Ssectrion 1V..—REVIEW OF JUDGMENT. 


27.* Wira a view to énable the Court when 
practicable to dispose of every application for 
review of judgment, and the review itælf 
(when admitted) ata single sitting, the Court 
will henceforth require that notice of intention 
to apply for a review of judgment shall be, in 
all cases, served on the opposite party, and that 
the usual time be allowed for their appearance. 


28. Petitions for review of judgment shall 

; be admitted by the, Deputy 
Sections Er Registrar subject to the 
Rues regarding Stamp and lapse of time, laid 
down in Section 377 of the Act, and shall be 
lee agfore the Judge or Judges who passed the 


ju t of which review is sought. s 


29. All applications for reviews and petitions 
for the amendment of obviousærrors in the orders 
of the Judges, as well as all explanations fur- 
nished on the requisition of the different Judges 
shall beaimmediately, on their receipt in „the 

ffice, laid by, thesDeputy Registrar before the 

udges who passed the original orflers to which 
the Petitions or applicationgrefer. , 


so. All petitions for review of judgment to 
be accompanied by a copy ofthe order of which 
a review is.applied for; and documents filed with 
applications for a review @f judgment shall be 
received as exhibits in the same manner as if they 
had been entered or filed oh the proceedįngs of the 
bag 
naau oo r 
* Rule#27 to 36, both inclusive, -wese yepealed and 
ailbstituted by the Rules passed ky ghe High Court on 
1st May »863.—See post, ‘ 
8 e e 
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original suit, or when it was before the Court in 
appeal, whether regular or special. 


31. No petition of review shall be read, unless 
there be endorsed thereon, and signed by the 
party or his vakeel, in the most concise terms, a 
statement of the grounds on which the review 
is considered to be admissible. 

82. The reasoifs shall be numbered, and the 
endorsement expressed nearly in the following’ 
terms :— = 

I, 2. B, Appellant (or vakeel on the part cf 
the Appellat) or Respondent, fil® this petition 
for a review of the judgment passed by Messrs. 
B. C. D. Judges of this Court, on the following 
grounds. 


33. On an application being presented for a 
review of judgment in a case decided by two or 
more Judges, only one of whom continues at- 
tached to the Court, it is to be laid before such - 
remaining Judge, whose decision, as to the ad- 
mission orerejection of the review, is final. 


84. When two Judges, who have passed, or 
taken part in, a decision, are present, and hear 
an application for review thereof, the review 
will be granted only when both agree in the 
order for its admission. 


35. When in a case decided by a single Judge, 
an application for a review of his judgment shall 
have been rejected by him, his rejection shall be 
final; and it ghall not be competent to any 
other Judge or Judgesof the Court, at any 
slbsequent period, to admit a review of the 
order rejecting the application. 


36. The foregoing’ gules will *not, of course, 
affect the powey of the Court in cases in which 
any single Judge may appear to have exceeded 
the powers vested in him by the Acts and 
Regulations. bf . e ° 

37. Review of a judgmeyt gassed by a 
Judge or Judges who aremo longer attaghed 
to the Court, or who are otherwise prevented 
by absence or other cause from hearing the 
application, is not to be admitted, except by 
two concurring voices. 


38. ‘Excepting as provided above, the 
decision of former or absent Judges cannot 
be over-ruled but by the concurring voices 
of a greater number of voices. 


39, The order of a®gingle Judge, on an 
appli¢ation for a review of the judgment 
of a former Judge or Jadges (no application 
for review havtng been preferred while such 
deciding Judge or Judges wege attached to 
the Court) rejecting the application, shall 
be final; and it shall not be competent to 
any other Judge or Judges of the Court, at 
any subsequent time, to adfhit such review. 

e 
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40. Applications for review of orders 
passed in the Miscellaneous Department by 
a Judge who is no longer attached to the 
Court, or who is otherwise prevented by 
absence . or other cause from hearing the 
applications, are not to be admitted except 
by the concurrent opinion of two Judges, 





e 
Secrion ¥.—Genera Instkuctions. ` 


\ 

41. Ir there be any clerical error in the 
petition of appeal, the Deputy. Registrar is 
authorised, without reference to the Registrar, 
to permit such inaccuracies tg be corrected 
in the presence of both parties, or their 
pleaders, if appearance has been made for 
both. 


42, Qn the return of the District Judge 
to the notice or notices issued to his Court, 
the Deputy Registrar will place the case on 
the list of cases ready for distribution, and 
lay it before the Judges of the Full Bench 
for udjudication. 


43. A list of regular appeals to be 
heard by the Court, to the amount of twelve 
in each week; will be preparede Uy the Na- 


tive Deputy Registrar, and affixed in the 


Court House for at least three weeks -pre- 
viously to the week of hearfng, so that the 


' pleaders may be enableg duly to prepare and 


examine the issues to be proposed for trial: 


on those appeals. 


T 44. Notice ig to be“served on the Gov- 


ernment Pleader, in all cases in which Gov- 
ernment iXeagarty, 
45. The Depttty Registrar is empowered 


to sign the list of papers for translation in 
appeals to the Privy Council. 


46.* The Deputy Registrar shall prepare 
weekly lists of applications which have been 


filed during the week for the admission of 


special appeals, and the dates on which such 
applications are likely to be brought on, for 
hearing, and shall transmit extracts from 
such lists to thf Céutt in which the decjsions 
appealed against were passed, wish a view 
to such extracts being affixed to the respect- 


ive Court Hoases, to enable the holders of 


the decrees in question to be present per- 
e e 





< coe x 
* N. B, This rule applies to Assam, Arracan, and 
Tenasserit only, e 
= e 
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2 § 
sonally or by vakeel at the hearing, should 
théy desire to do so. QThe time to be fixed 
for the heariag shall, brdinarily, be not less 
than six weeks’ from the date of the despatch 
of the lists by the Deputy Registrar from 
this Court. The Deputy Registrar shall, on 
every Saturday, affix in the Court House a list 
of the applications for special appeal, which, 


-| as having been filed for more than six weeks 


from the date of despatch of the lists, ng 
above provided, will be ready for hearing 
during the weeks following. 


[Extracts 3f the above lists of special 
appeals which are to'be f€rwarded to the. 
Tenasserim Provinces,.are to be translated 
into the English language. ] 


e 

47. The duty of attesting mooktearna- 
mahs, for appointing vakeels in cases in tht 
Sudder Court, will be performed by the ` 
Native Deputy Registrar, and a list will be 
kept by him of the recognised ag@nts of 
parties appointed under Section 17 of the 
Code, 


48. . According to a letter froi. the ‘Offi- 
ciating Junior Secretary to the Board of 
‘Revenue, requesting to be furnished, month- 


‘ly, with a statement of the amount due to 


Gevernment on account of Stamp Fees, of 
pauper suits decided by the Court, the De- 
puty Registrar is directed to furnish, month- 
ly, a’statement containing the above inform- 
ation, in the form annexed to Circular 
Order No. 127, dated the 24th April and 
2nd October 1846, atid lay the same before 
the Registrar for his signature. 


49. It will bethe duty of the Depåty 
Registrar to note ony irregylarity committed 
by the Lower Courts in the prepagtion 
find endorsement of the copies of Am 
of their Courts, and submit his report of such 
irregularity to the Judge ‘presiding in ‘the 
Miscellaneou8 Department. 


50. It is fot ne- 
cessary that the Reci® 
trar should take any steps in future in cdhse- 
quence of the death of a plaintiff or*defertd- 
ant, unless moved thereto by one or other 
of the parties. - + 


e 
Sections 100,102. 


- eo 
51. If tle legal represehtative of a de- 
ceased plgintiff, in a ĉase in which there is 
more than one’ plaintiff, should ®pply to. 
have his name enteted in thé placte of the 
deceased, and 0, objections are preferred 


~ |by any party, the. Deputy Registrat ghall 


` v 
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make the entry ant ap If no application| 59. The Deputy Registrar shall also pass 
is made, the suit shal¥go on ag the instance | orders upon the keyfeuts submitted by the 
of the surviving plaintiff. e Naib Mohafiz regarding the state of the 
. records of cases when received from the 
52. In cases where there is only one | Zillah Courts. In cases of doubt or diffi- 
plaintiff, and no application is made by his culty, the Deputy Registrar will refer to the 
representative or representatives, or by the Judge or Judgeë presiding in the Miscel- 
defendants in the suit within three months) Janeous Department for the time being. 
from the date of such plaintiff's death, the F 
Deputy Registrar shall lay ‘the case before 
the Bench sitting for the disposal of Miscel- 
laneous business, in order thatit may be 
struck off the file. © o aa 


63. If the Wefendant apply to have the 
legal representative of the deceased plaintiff 
brought in, or if there be any dispute as to 
who is efttitled to represent the plaintiff, the 
Reputy Registrar shall Pry the case for orders 
before the Miscellaneous Bench. 


54, If a defendant in a suit should die, 
and the plaintiff should make an applica- 
tion specifying the’ name, description, and 
place of abode, of the person whom he 
alleges to be the representative of the de- 
ceased, the Deputy Registrar shall enter the 
name of such person in, the Register of the 
suit, in place of the original defendant, 
and shall issue a summons to him through 
the Zillah Court, requirthg him to appear 
and answer on a fixed day to be determined 
on the principle laid down in Section 11, 


















60" Returns to precepts requiring no 
special orddts, shall also be disposed of by 
the Deputy Registrar. 


< 61. He is especially enjoined to see that 
the precepts and other processes of the 
‘Court are issued without delay, and that 
reminders and calls for explanation are 
despatched, whenever the return of the 
Lower Court is not made within the pre- 
scribed period. 





Rules of Practice adopted by the High 
Court on 1st May 1863. 


Ir is ordergd that, on and from the first 
day of May 1863, the following rules and 
orders shall.take effect in this Court :— 

a 


. In special appeals the grounds of 
appeal shall be stated in English, and the 
application shal? be accompanied by a certi- 
ficate signed by at, Advocats or Vakeal, 
stating that ihis judgment there are rea- 
sonable grounds for contending that the 
decision of the Lowey Court.is erroneous 
upon a point of law. Ze ecs 


- 2. In the case of a regulartapp@al, notice 
of the arrival of the record, stall be given 
by fixing such notice in some conspicuous 
part of the Court-house. 


8. The notice shall be ‘dated and signed 
by the Registrar, or by the Deputy Registrar 
of the Court, or by such other. Officer as 
shall be appointed by the Chief Justice for 
that purpose. 


4° Within thirty days after the date of 
; i *A dvocaté oÑ Vakeel of the 
57. Wilful neglecton the part of any such notice, the% i 
pleader or mookhtear attached to the Court appellant shall deliver torthe Deputy Regis- 
to attend the office of the Deputy Regis- trar, or to such other Officer ns the Chief 
trar, will be brought by that Officer to the Justice shall direct, a list in writing in the 
notice of the -Judge presiding in Whe Mis- English language, dated and signed by such 
cellaneow’S Depgatment. Advocate or Vakeel, of,such® of the docu- 
` e D e 


S te ments and depositionspof the witnesses, or of 

*58. The Deputy Registray shall address | such portions thereof as he, wishes to, be read 
the Ziltah Authorities by roobacaree with- | at the hearing, and upon which he intends 
out frecéps. J 


to rely in supporteof the Sppellant's case, 
e 


55. In the event of any delay on the 
part of the Zillah Courts, in the execu- 
tion of the requisitions made to them by thee 
Deputy Registrar, that Officer shall bring the 
same to the notice of the Court to which 
the requisition has been made. Any con- 
teruag delay after such second requisition, 
hg ga report to the fudge presiding in the 
Miscellaneous Department. 


e 
56. Ifa regular case be compromised 
by the parties, the Deputy Régistrar shall 
lay it, accompanied with the razeenanah 
apd safeenamah,eand the nuthee pf the case, 
for grders before the Judges of the Full 
Bench. e u @ i 
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`. 5. The time for the delivery of such list 
may be extended by the Judge sitting for 
the decision of Miscellaneous cases upon 
the verbal application of an Advocate or 
Vakeel, if the Judge be satisfied that there 
is a reasonable ground for the application. 


ae ` ® > 
~ 6. The Advocate or Vakeel of the re- 
spondent, or ofany party who may intervene, 
shall have liberty to inspect and take #copy 
of such listet his own expens& - 


such list, the ‘Vakeel of the respondent, or 
of any party who may intervene, shall deli- 
ver to the Deputy Registrar, or to such’ 
other Officer as the Chief Justice shall 
direct, a list in writing in the English 
language, dated and signed.’ by him of such 
of the documents and depositions jn the case 
or such portion thereof as he wishes to be 
read at the hearing, and upon which he in- 
tends to rely in 1 support of the case of his 
élient. 


8. A further ime for the delivery of 


such list-may be granted by the Judge 
‘sitting for the decision of *Miscellaneous 
cases, upon the verbal application of an 
Advocate op Vakeel, if the budge be satis- 
‘fied that there isa reasonable ground. for 
the application. 
e 

9. If the respondefit intends to ‘object 
to the decision of the Lower Court, he shall, 
when he gives. in his list under Rule 7, 
-deliver to the Registrar a written statement 
of his gtqunds of obj€ction. 


+10. the expiration. of the time 
‘allowed oe thee delivery of the last men- 
tioned list, the’ Registrar shall cause the 
“necessary translations to be made, includin 
a translation of the documents and deposi- 
tions mentioned in the lists above mentioned 
if any shall have been delivered, and shall 
prepare a paper book for the Judges. 


11. The paper book in regular appeals 
shall contain the following papers or tyans- 
‘lations of them, when they are not in the 
‘English lang ige :- — ° 


I. The plaint and the date on which it | Pay 


was filed. o 


G 


IL The Pritten statements and deposi- 
. tions (if any) of the ee in’ the Lower 
Court. - 


. It.” Thei issues (if any) framed ana re- 
„corded i in “the Lowgr Court. 










IV.’ The fie the Lower Court. . 


V. The decument& and depositions (if 


any) specified® in the lists mentioned in 


Rules 4 and 7. 
VI. ` The grounds of ‘objection (if any) 


intended to be made by the respondent. 

| 12. In all special appeals, except those 
‘entered in the list of short special appeals 
as hereinafter mentioned, the paper book 
‘shall contain the following documents or 


7. Within thirty days after the date of |, 


translations of them if they be not i 


English :— e 


I. . The judgment of thos Court of first 


instance. 


II. The judgment of the Lower Court 


.of appeal. 


TIL. 
IV, 


The grounds. of special appeal. e 
The grounds of objection made by 


respondent if any.- 


V. Ifthe Advocate or Vgkeel of either 
party shall give notice to the Registrar, or 
if it appear ‘from the grounds of appeal that 
the question turns upon the construction of a 
document, a translation of the documeat 
shall be inserted in the paper book. 


13. In all appeals, except special appeals 
entered in the list of short special appeals, 
the Registrar shall ae the paper books to 
be printed. i 


14. Each of the T who intends: to 


| have his case argued by an Advocate or 


Vakeel, shall in cases of regular appeal take 


| one copy of the paper book, or two copies if 


he intends to have his case argued by two 
Advocates or Vakeels, and he sball pay for 
such copy or copies the cost price thergpfre 


15. The cost paid for the one SNr 


for the two copies (as the case may be) 


which shall, be taken by the party who suc- 
ceeds in the’ appeal, shall, unless otherwise 
ordered by the, Court which hears the case, 
be allowed in the costs Gf any) ordered go 
be paid to him by oe who fails. e 


16. Either party may have a coßy of any 
printed paper book in special appeals on 
aying the cost price thereof ; but such cost 
shall not be paid b¥ the party ‘who fails, un- 
less the Court which hears the case shall 
-otherw#e specially order. ; f 


17. Any party may haldas miy copies 
as he wishes af any paperebook upon pay- 
ment of the cost price of printing, provided 


he give notice- to the Deputy Registrar 


` 
1866.] ` Rujes of 


HE WEEKLY REPORTER. 


7 


‘Practice. 





before the paper book §s printed of the num- 


ber of copies he reqyirgs. o 


18. Inall special appeals, which shall 
be admitted after these rules come into force, 
a Judge or the Registrar or such Officer as 
shall be appointed for that purpose by the 
Chief Justice, shall peruse -the grounds of 
appeal ; and every case in which it shall 
appear that the grounds of appeal are fri- 
volous or such as can be readily decided by 
the Court, shall be inserted by him in a list 
to be called the list of short special appeals. 


19. If the Registrar, or such other Officer 
as aforesaid, entertain a doubt as to whether 
any particular case ought to be inserted 
in the said list, he shall bring the samé to 
the notice of the Judge sitting for the deci- 
sion of Miscellaneous cases, and act accord- 
ing to his orders. it 


26.7 One day in every week shall be 


fixed for the ‘decision by a Division Court 
consisting of two Judges, of cases inserted 
in such liste so long as any case inserted 
therein remains to be heard. 


21. The Court may, if it thinks fit, order 
two or more days to be fixed in any week 
for the hearing of such cases. 


22. Notice shall be given of the day or 
days fixed for that purpose, together with 
a list of the cases intended to be called on 
for hearing on such day or days. 


23. The notice shall be fixed in a con- 
spicuous part of the Court-house at least one 
week before the day appointed for the hear- 
ing. 

5. 


% 


2 e 
ter books for*the Judges in cases 
inserted in the list of shor» special appeals 
need not be printed, and shall consist of a 
written copy of the grounds of appeal and 
of thee objections (if any) intended. to ebe 
made by the re@pondent, and also of the 
decison of the Lower Pourt of appeal if in 
English,eor, if not) a franslation of such 
decision. l 

25. Rule 11-shall take effect as to all 
regular appeals admitted sinceethe lst day 
of January 1862, in which it shall be prac- 
ticable tq have the paper books prind. In 
cases preferredd@fore the end of May 1863, 
the papers mentioned in Clause & will neces- 
sarily be omitted. The paper books pre- 
paredgunder this rule shall be printed. 


$ 0 
Unless otherwise specially 7 


———— 


Rules of Practice adopted by the High 
Court on lst May 1863. 


Tur Court is hereby pleased to rescind 
Rules 27 to 86, both inclusive, of the rules 
of practice adopted by the late Sudder 
Court under Ac? VIII of 1859, on the 28th 
October 1859, and in substitution thereof 
to enact the following rules for regulating 
the procedure in the presentation and hear- 
ing of applications for reviéw of judg- 
ment :— 


1. Petitiens for review of judgment 
shall be admitted by the Deputy Registrar, 
subject to the, rules regarding stamp and 
lapse of time laid down in Section 877 Act 
VIL of 1859, and shall be forthwith laid 
before the Judges or one of the Judges who 
passed thee judgment of which the review 
is sought. Such Judges or Judge shall ap- 
point a day for hearing the same, of which 
notice shall be affixed in the Court three 
days at least before the day appointed. 


2. All petitions for review of judgment 
shall be accompanied by a copy of the order 
of which a review is applied for; and do- 
cuments filed with applications for a review 
of judgment shall be received as exhibits 
inethe same manner as if they had been 
entered or filedgon the proceedings of the 
original suit, or when it was before the 
Court in appeal, whether regular or special. 


3. Every application for review shall be 
signed by the party or his Advocate or Plead=" 
er, and shall be accompanied by a state- 
ment in concise terms of the unds on 
‘which the review is vonsidere tobe admis- 
sible ; and in cases in which the argument 
in the first hearing bas been conducted by 
afi Advocate or Pleader on behalf of the ap- 
plicant, by a certificate signed by an Advo- 
cate or Pleader of the Court, stating that in 
his judgment there are, good. grounds for 
granting the review., f : 

4. Such statement and 
be in*the English language. 

5. Every applicatio® foa review of 
judgment may be heard in the first instance 
by any one of the Judges who heard the 
original case. ° 

6., Upon such hearing, the Judge may 
reject the &pplication, or order the opposite 
party to be summorted.e g 

7. An order for rejectiow shall be final. 
But if an order be passed for sammoning 

e ` . 


certificate shall 
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the opposite party, the application shali be 
determined by the Judges before whom the 
ease was originally heard after due notice 
‘shall have been given to the opposite party 
to enable him to appear according to the 
provisions of ' Section 378 Act VIII of 
1859. 


8. After the expiration of such notice, 
a day shall be appointed for hearing the 
application ef which at least @hree days’ 
notice shall be affixed in the Court. 


9, Ifany of the-Judges who heard the 
case shall be prevented by absence or other 
unavoidable cause from hearing the case, 
the application may be heard “and finally 
determined by the other or others of such 
Judge or Judges ; but nothing in this Rule 
shall be deemed to affect the provisions of 
Section 879 Act VIII of 1859.” 


10. When only two Judges, gho have 


passed or taken part in a decision, are pre-|. ` 


sent, and hear an application for review 
‘thereof, the review will be granted only 
when both agree in the order for its admis- 
sion. * 


11. In all cases for application of review 
now pending, whether notice shall have been 
issued to the opposite party or not, the ap- 
plication may be heard and rejected by any 
one of the Jadges who *heard the original 
case. < hi 


12. No execution of decree shall be 
‘stayed by reason of a application for re- 
view of judgment, whether the opposite party 
be ordergd to be summoned or not, except 
by special Mfr of one of the Judges who ori-* 
ginally heard ‘the ‘ease, or, if all such 
Judges shall be prevented by absence or 
other unavoidable cause from hearing tHe 
application, by oe of the other Judges of 
the Court. 


13. These rules, with the ‘exception of 
Rules 3 and 4, shall take effect forthwith? 
Rules 3 and 4 shall come into forge on the 
18th of May next. | : 

| an id 
BN ns 


Rules of Practice of the High Court of | 


Judicature at Fort William in Bengal, 
dated the 21st dayyof June 1865. 


“Ik Upon. motions, if the application be 
_ not rejected, notice to show cause shall be 
. R e d ey 


given, or if the application be granted, it 
shall be granted only a bject to the condi- 
tion that no caase be shown to thé contrary 
within a certain time (to be fixed) after 
service of the order. The order will them 
be sent to the Moftssil Court for service. . 


II. On appearing to make the motion, 
the Barrister or Vakeel shall present a 
. petition in English engrossed on a stamp of 
the value of 2 rupees, containing — 


lsé A statement of the “names of the 
parties and of the value pf the suit or 
appeal involved in the motion, i 


2nd. The gřounds of the motion. 


. 

And when the motion is for an order én 
the Lower Court for submission of docu- 
ments or ogher papers not before'the Court, 


s 
3rd. A specifie 
statement of the 
papers, their na- 
ture, and the cus- 
tody under which 
they are, as per 
-marginal exem- 
plar; and l 
4th. A certifi- 
cate signed by the 
vakeel that such 
documentsor other 
papers are réle- 
vant and material 
for the purposęs of 
PESE OS S S I. the appeal, or .thé 
answer to the appeal for’ which, thag mty 
e required. ° = 


' District or Court., 
Date and nature of Do- 
cament,’ 
Language in which it is 
executed. 
Whether copy or origi- 
k nal. , 

In what oase filed and 
date of fling. 


— |__| | l mj — 





III. When a document is wanted, and 
it will not delay the hearing of the xppeal to 
sefid for the document, a motion sHfalP not be 
necessary,*but a written “requisition to tha 
Deputy Registrar shall be sufficient, fuless 
he shall endorse thereif that an aplication 


4 to tha Gente ought to be made. 


- Iv. Whenever, an application for a do- 
cument is made te the Court by motion in 
acase % which the hearing of the appeal . 
will be delayed by sending*fer the. document, 

the petition! s jal state the reasons why the 
application was” not madé to the. Deputy 
Registrar at an éarlier period: -b 


< 


. 
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4 
Rules for Pleaders and Mookhtars 


in Mofussil Courts {Regulation 


Provinces). 


Rules drawn up in accordance with Section 
` 

4 Act XX of 1865, for the Qualification, 

Admission, and Enrolment of Pleaders 


and Mookhtars in Mofussil Courts. 


l. Preapers in the Mofussil Courts of 
the Regulation Provinces, withiu the limit 
of the jurisdiction of the High Court, 
shall, as regards qualificatiog, be of two 
grades. , 

e 
e2. Those of the higher grade shall be 
competent to appear, plead, and act in any 
Civi] or Criminal Court subordinage to: and 
within the limits of the general jurisdiction 
of the High Céurt, and also before the Board 
of Revenue, or in any Revenue Court or 
Office witbia the said limits : Provided that 
they shall not appear; plead, or act in the 
High Court. , a 


3. Those of the lower grade shall be 
competent tò appear, plead, and act in the 
Courts of the Suddey Ameens and Moonsiffs, 
and in the Courts of Assistant Commission- 
ers, Extra Assistant Commissioners, and Re- 
gistrars of Small Cause Courts, and also in 
any Criminal Court, or before the Board of 
Revenue, or other Revenue Court or Office, 
within the limits of the general jurisdiction 
of the High Court: Provided that they shall 


not appear, plead, or act in the High 


Curt 

r i ° e 

4. Mookhtars, duly admitted and enrol- ' 
led, may, subject td “the conditions of their 
certificates as to the class of Courts in which} 
they arg authorized to practise, appear, and. 
ag in any Civi Court, and mgy appear, i 
pleads and act in any Criminal Court within | 
the sameclimits : Previdéi that they shall 
not appear, plead, or act in the High 
Court. 


. e 
. 5. All person’ who, on the fst January 
-1866, were Pleaders or Were lawfully quali-. 
fied to act as Pleaders in any loc Civil 
Court saborditfate to thé High Court, are 
qvfalified to be «admitted aog enfolled as 
Pleadgrg,, subject to the provisions of Act XX 
of 1865. Such persons must make their 
@ 





applications for enrolment in the man- 


cher prescribed in Section 43 of the said 


Act. 
QUALIFICATIONS FOR PLEADERS OF THE 


HIGHER GRADE. 
o 
6. Every person may be admitted as a 


Pleadgr of the higher grade who shall be © 
qualified asehereinafter prescrébed,- that is 
to say— 


1st.—If he ‘shall have obtained the Degree 
of Bachelor in Law of one of the Universi- 
ties of Calcutta, Madras, or Bombay, or 
shall be a Licentiate in Law of one of the 
said Universities : Provided that his applica- 
tion for admission as a Pleader be made 
within three years from the time of his 


„obtaining such Degree or License, or within 


such further time as the High Court shall 
for any special reason allow : or 
s 

2nd.—If he shall satisfy the Court that` 
he possesses 4 competent knowledge of the 
subjects mentioned in this Clause by produc- 
ing a certificate from the Examiners here- 
inafter mentifned that he has passed an 
examination in the Regulations, Enactments, 
and Text Bookg set oposite to the respect- 
ive subjects. Whese two or, more books 
are mentioned in the@lternative, it shall be 
sufficient if the applicant pass in one of such 
books to be selected by himself. 

e 


| the Govergment lien 
‘on land ;—to claims 


to hold land eXempt 
from the payment of 
Revenue ;-* and to 
the mode in which Es- 
tates can be brought 
to sale for arrears of 
Revenue. P 


Subjects. Reguiationty Enact- 
A . ments, Ord Text 
Books. 
Isé.—The Law of 
property current in 
Bengal. 
A. With refer- Regulations ( Bengal) 
ence’to the Perma- I, VIII, X, XIV, 
nent Settlement;—to WX, qud XLIV of 


1793, and the Regu- 
lations and Acts by 
which the same have 
been, altered: Act 
XI of 4859 : and the 
p preamble to Regula- 
tion (Bengal) IL of 
1793. a 
e 
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_ B. The law of 
under-tennres and 
the mode in which 
the same can` be 
brought to sale for 
arrears of rent. 


Regulation (Bengal) 
VIII of 1819 1 ActX 
of 1859 : Act VIII of 
1865 (Bengal Coun- 
cil). 


C. The relation A%t X of 1859 : 


of Landlord and Ten- Act VI of 1862, 
ant, (Bengal Counci). 
f 5 Bee 

D. Mortgages : Macpherson on 
Registration of As- Morigages : Act XX 
surances, of 1866. ` - 

@ 
ʻE. The Hindoo  Dayabhaga anā 


Law of Inheritance, Mitakshara ; Dattaka 
Succession, and Chandrika, or Mac- 


Adoption, naghien’s Principles. 
of HindooeLaw, first 
seven. chapters. 

F.  Mahomedan Macnaghten’s 

Law. e Principles of ‘Maho- 


medan Law, except 

chapter 9. : 
oa . 

G. The Indian 


Act X of 1865. 
Succession Act. o 


2nd.—Obligations Macpherson ‘on 
arising from Con- Contracts. 
tracts. a à - 
` 8rd.—Civil Pro- Act VIII of 1859: 
cedure. - Act XXIII of 1861 : 


Act XI.of 1865. 


dth—Ħheo Lay of « ActIIof1855, ant 
Evidence. - -, Best, or Goodeve, or 
Norton on Evidence. 


Act X of 1862, 
-Act XVIL of 1865. 


Act XIV of 1859. 


. 5th.—The Law re- 
lating to Stamps. 


' 6th.—The Law of 
Limitation. 


Tth.—Criminal The Indian Penal 
Law and Propedtu®. Code (Act XLV. of 
Sia ° 1860), anġ-the Code 
°- of Criminal Proced- 
e ` ure (Act XXV of 

°. 1861), ae i 
7. The examinatgong will be held before 
` such persons ay the Government of Bengal 
shall appoint to be Examiners in pursuance 
a OP Section 6 Act $X of 1865, according to 


such Regulations as shall be made by the said 
Government for cofducting such examina- 
tions. ° Safe . 
' 8. The application to the Bigh Court 

for admission shall be made within three 

years from the time of the applicant’s pass- 
ing the examination, or within such farther 
time as the Court shall for any special reason 

allow. i S 


9. In order to qualify a person to pre- 
sentehimself for the examination required by 
these Rules, for the higher grade— : 


Ist. He must hold a certificate of having 
passed the Entrance Examination of the 
University of Calcutta, Madras, of Bombay, 
or shall satisfy the “High Court that he has 
received a liberal education elsewhere than 
in India. | 


yn = 


2nd. He must hold a certticate of having 


regularly attended -a full course of lectures 
in Law at one of the Colleges affiliated to 


‘| the- Calcutta “University, or such Law lec- 


tures elsewhere as shall be deemed by the 
High Court to be sufficient. 


“3rd. He must -hold a satisfactory cere 
tificate of good moral character. 


4th. He must be between the ages of 20 
and 40 years, unless he shall have been 
admitted and shall have practised as a Plead- 
er of the lower grade previously to. his 
application to be admitted to the examination 
for the higher grade, in which case ‘he may 
be admitted to that examination if hg slegll 
satisfy the Judge of the District ig ich 
he resides that, up to the time of the ap- 
plication, he has*been acting as a Pleader of 
the lower grade, and shall produce a certifi- 
cate from the Judge or Judges in whose 
Céurt he has been ‘so practising, that, in his 
or their judgment, he is a proper person 
‘to be admitted to examination for the Righer 
gfade. 1 Boa 


10. Any person who, on, the 1st January 
1866, wase practising as a Pleader of the 
lower grade, may, present himself at the 
first ggtamination for a Pleadership of the 


‘| higher grade, which may ‘eke plate after the 


expirationeof six months from the publica- 
tion ‘of thesd Rules in theeCalcutta Gazette, 
withoug having the qualifications ryjuired 
by Clauses 1 and 2 of Rule 9., ` 
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ll. Every candidate for examination for 
the higher grade shalt, six weeks at least 
before the day fixed for the examination, 
give notice to the Judge of the District in 
which he resides of his intention to present 
himself at the ensuing examination, and he 
shall establish to the satisfaction of the 
Judge that he possesses the qualifica- 
tions declared by Rules 9 and 10 to be 
necessary for such candidates. 


12. The Judge, if satisfied: that the can- 
didate possesses such qualifications, , shall 
thereupon enter his name, thee name of his 
father, his place of residence, and his age, in 
a Register, with a certificate to the effect 
that the Judge has been satisfied that he 
possesses the necessary qualifications, and 
shall furnish the candidate with a copy of, 
dr an extract from, the said Register. 


13. Before the date of examination, every 
candidate for the higher grade shall pay a 
fee of Rs. 20 tuto the Government Treasury 
of the District. The candidate shall at the 
same timeepresent to the Collector the copy 
of the Register furnished to him under Rule 
12, andthe Collector’s receipt for the fee 
shall be endorsed thereon. Every candidate 
for examination shall produce to the Exami- 
ners the copy of the Register granted to Pim 
by the Judge with the Collectors receipt 
endorsed thereon. . 


14. Candidates residing in Caleutta shall 
give the notice required by Rule 11, and 
make the payment required by Rule 13, tô 
the Judge and Collector, respectively, of 
tho 24-Pergunnahs. 


e 

i Any person who shall pass the exa 

ation as a Pleader of the higher grade, 
and who shall desire to hẹ admitted, shall 
pay into the Govetnment Treasury of the 
District in which he shall intend to practise 
Rupegs «20, and shall, on presentation of 
the certificate ofthe Examiners gnd the Col- 
lectgr’s receipt for the said sum of Rupees 
20, be gntitled toyapp¥y to the High Court 
for ddmission and enrolment. 

` 

16. The application, together with the 
certificate and receipt required*by Rule 15, 
shall be presented to the Judge of the Dis- 
irict in ewhich the applicant intetMs ordi- 
narily tp-practt$8, and shall be forwarded by 
the Judge to the Registray of the High 
Court with such remarkg as he may think 
fit t#mike thereon. s 


_ 


17. Upon the applicant’s being admitted 
and enrolled by the High Court, a certificate 
to that effect shall-be forwarded by the 
Registrar of the High Court to the Judge 
of the District, who, upon the applicant’s 
delivering and leaving with him a declara- 
tion in writing signed by the said applicant 
in conformity With the recital in the form 
of certificate given in the 2nd Schedule to 
Act XX of 1865, shall grant him a certificate 
as required by the said Act. 


QUALIFICATIONS FOR PLEADERS OF THE 
. LOWER GRADE. 


18. Every person may be admitted as a 
Pleader of thé lower grade who shall satisfy 
the Court that he possesses a competent 
knowledge of the subjects mentioned in this 
clause, by producing a certificate from the 
Examiners hereinafter mentioned that he has 
passed on, examination in the Regulations, 
Enactments, and Text Books set opposite to 
the respective subjects :— 








Subjects. : Regulations, Enact- 
ments, and Text 

° Books. + 
1s¢.—Hindoo Law... Macnaghten’s Prin- 
= ciples of Hindoo 
° . Law, first seven 

E eg = chapters. 
2nd. — Malomedan Macnaghten’s Prin- 
Law ven ciples of Maho- 


medan „baw, ex- 
cept chapter 9. 

; s a 

3rd.—Law of Con- 


Maepherson on Con- 
tracts oa 


tracts. 


4th,—The law of pro- 


Regulations (Bengal) 
perty current in 


I, VIII, X, XIV, 


Bengal with refer- 
ence to the Per- 
nament Settle- 
ment ;—to the Go- 
vernment lien on 
a :—to claifh to 
hold lands exempt 
from the payment 
of Government 
Revenue :—and to 
the mode in which 
Estates can «be, 
brought to sale for 
arrears of Reve- 
nue. . 


XIX, and XLIV 
of 1793, and the 
Regulations and 
Acts by which the 
same have been al- 
tered : Act XI of 


* 1859, and the pre- 


amble to Regula- 
tion Bengal) II of 
1798. 
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5th.—The relation of “Act X of 1859 : Acts 
Landord and Ten- 


ant. gal Council). 


6th.— The law. relat- Regulation (Bengal) 
` ing to Patnee Ta- VIII of 1819 : Act 
looks. * VIILof 1865 (Ben- 
a > 
gai Council). — 


"Tth—The Law of Act XIV of 1899. 
Limitation, a | 


Act X of 1862:.Act 
XVIII of 1865. 


Act VILL of 1859: 


8th.—The Law relat- 
ing to Stamps 


9th.—Civil Proced- 


ure, including the Act? XXIII of 
Small Cause Court 1861: Act XI of 
Act. 1865. 
10éh.—The law of ‘Act II of 1855, and 
` Evidence Norton. -on Evi- 
; ia dence. 


11th.—Criminal Lawe Penal Code (Act 


and Procedure. XLV of 1860): 
à Code of Criminal 
e - Procêdure (Act 


XXV of 1861).- 


: e 3 : 

19, The examination will be held’ befuye 
such persons as tlie Government of Bengal 
shall appoint to be Examiner$ in pursuance 
ot Section’6 Act XX 0£1865, and according 


to such Regulations as shall be made by the}. 


said Government for conducting such exami- 


nations. , ° 
e 


e © Ps į 

20. Te application to the High Court 
for admissitn shajl be made within -three 
years from thé time. of the applicant’s pass- 
ing the examination, or within such further 
time as the Court shall for any speciat 


reason allow. f 

21: In order'to qualify a person to pre- 
sent himself for examination for the lower 
grade— ' 

1st —He must hold a certificate of having 
passed the Hptraige Exé@mination of the 
University of Calcutta, Madras, or Bombay, or 
a certificate of having*passed the examination 
for a Government Vernaculat Scholarship, 
or minor Scholarship. f v 

2nd.—He must holdya satisfactory certifi- 
cate of good mora] character. 

3.d.—Ue must he between the ages of 20 
ad 85 yearse * y e 
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22. Every candidate for examination for 


VI of 1862 (Ben- | thé lower grade shall, six weeks atleast — 


before the day fixed ‘for the examination, ` 


give notice to the Judge of the District in 
which he resides of his intention to present 
himself at the ensuing examination, and 
shall establish, to the satisfaction of such 


| Judge, that he possesses the qualifications 


declared by Rule 21 to be necessary for such 
candidates. 


23. The Judge, if satisfied that the can- 
didate possesses such qualifications, shall 


| thereupon -enter his name, the name of his 


father, his place of residence$ and his age, 
in a Register, with a certificate to the effect 
that the Judge*has been satisfied that he pos- 
sesses the necessary qualifications, and shall 
furnish the candidate*with a copy of, or an 


s + 


extract from, the said Register. 


24 Béfore the date of examinaśion, 
every candidate for the lower grade shall pay 
a fee of Rupees 10 into the, Government 
Treasury of the District. ‘The candidate 


shall at the same time present to the Collector . 


the copy of’ the Register furnished to him 
under Rule 23, and .the Collector’s receipt 
for the fee shall be endorsed’ thereoti. Every 
candidate for examination shall produce to 
the Examiners the copy of the Register grant- 
ed to him by the Judge with the Collector’s 
receipt endorsed thereon. í i 


25. Candidates residing in Calcutta shall 
give the notice required by Rule 22 and 
make the payment prescribed by Rule 24 to 
the Judge and Collector, respectively; of the 
24-Pergunnahs. ` °- 


e e 2 w 
e 26. Any person who shall havesgssed 
for the lower grade ‘under the preceding 
Rules, and who skall desire'to be admitted, 
shall pay intg the Goverhinent Treasury of 
the District in which he shall intend to 
praetise- Rupees 10, and shall, on preseatation 
of. the Examiner’s certifi¢ate and of the 


‘Collector’s, receipt for the said sum of Rwpees 


10, be entitled to“apply to the High Court 
for admission and enrolment. 


27. . The,applicftion, together with the 
certificate’ and receipt mentioned in Rule 
26, shaly be presented to the Judge’ of the 
District in which the appltgapt infends or- 
dinarily tp pragtise, and'shall be’ fotwarded 
by him to the Registrar of the High Coutt 
with any,remarks which he may thigk fit 
to make thereon. 
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28. Upon the applicant®s being admitted 
and enrolled by the High Court, a certificate 


to that effect shalle be forwarded by the | 


Registrar of the High Court to the Judge 
of the District, 
delivering and leaving with him a declara- 


who, upon the applicant’s 
tion in writing signed by the said applicant 
in conformity with the recital in the form 
of certificate given in the 2nd Schedule to 
Act XX of 1865, shall grant him a certi- 


ficate as required by the said Act. 
b ` 

RULES FOR MOOKHTARS. 

ms . 

29. bst.—Any person qualified to be 
admitted as a Pleader of either grade 
shall be entitled to be admitted 
Moekhtar. i e 


as 


2nd.—Any person qualified to present 
himself for; examination for a Pleadership 
of either grade, may present himself for 
examination to be admitted as Mookhtar. 


37d.—Any person who can satisfy the 
Judge of the district.that he possesses the 
following qualifications, may be admitted to 
examination for the office of Mookhtar, 
viz. :=— 

i . 

A.—That heis a’ person of good moral 
chifracter. 


a ° i 3 
2A Tht he has received a liberal educa 


tion. è 
-@ 


C.—That he is not above the age of 35 


peste eunless he has been provimily prac-’ 


fing asa Mookhtar, in which ĉase no limit 
of age will be prescgibe s 


30. Every candidate for examination as 
a Mookhtar shall, six Weeks at least before 
the day fixed for the examination, give 
notice toethe Tydge of the District ® which 


he resides, of fis intention to-present himself 


at the ensuing ‘examinatioh, and he shall, at 
the tne of giving such notice, establish to 


. 
e 1 






the satisfaction of such Judge that he pos- 
sesses all the qualifications declared by Rule 
29 to be necessary for such candidates. 


31. The Judge, if satisfied that the can- 
didate possesses “such ‘qualifications, shall 
thereupon entef bis name, the name of his 
father, his place of residence, and his age, 
in a Register, with a cer tificate to the effect 
that he KO DA the necessary Qualifications, 
and shall, furnish the candidate with a copy 
of, or an exttact-from, the said Register. 


a 

32. ‘Beforé the date of examination, 
every candidate shall pay a fee of Rupees 5 
into the Government Treasury of the Dis- 
trict. The candidate shall at the same time 
present to.the Collector the copy of the Re- 
gister furnished to him under Rule 31, and 
the Collector’s receiptefor the fee shall be en- 
dorsed thereon. The candidate for exami. 
nation shall eproduce to the Examiners the 
copy of the Register granted to him by the 
Judge’ with the Oollector’s receipt endorsed 


thereon. 
e 


33. Candidates kesiding in? Calcutta shall 
give the notite required by Rule 30 and 
make the payment prescribed in Rule’ 32 
to the Judge and Coflector,. respgttivety, of 
the 24-Pergunnahs. ` b 


34. The examination shall be held before 
such persons as the Government of Bengal 
shall appoint to be Examiners in pursuance 
of Sectioa 6 Act XX of 1865, and according 
to such Regulations as shall be made by 
the said Government for conducting such 
examinations. The examination shall be’ in 
the following suBjects :* eee i 
4 

Code of Civil Peers ` 

Law of Limitation. ° 

Stam Laws. i 

Small Cause Cofrt Act. 

Penal Code and Cod? of Criminal Pro- 


cedure, e i ; N 


X 8 ik v v = ` 
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35. Any person who shall pass the | practised, that heis a person of good moral 
examination as a Mookhtar, and who shall | character, and qualifiéd by his knowledge 
desire to be admitted, shall pay into the | of Law and Procedure to contifue prac- 
Government Treasury .of the District in | tising as Mookhtar, shail be admitted to | 
which he shall intend to practise Rupees 8, | practise in any Criminal Court, 
and shall, on presentation of the certificate of | . 40. Ty any District in which there is 
the Examiners and of the Collector’s receipt a resident Magistrate and no resident Judge, 
for the said sum of Rupees 8, be enljtled | it shall be sufficient-for an applicant to sa- 
to apply to the High Court for admission tisfy the Magistrate that he possesses the 
and enrolment. ` qualifications mentioned in Rule 39. 


36. The application, together with the} 41, The qualifications reguired by the 
certificate aud receipt required by* Rule 35, | foregoing Rules shall not be necessary for 
shall be presented to the Judge of the | Pleaders: or Mookhtars in the Non-Re- 
District in which the applicant intends or- | oylation Provinces under the Government _ 
dinarily to practise, and shall be forwarded of Bengal.. Rules for the qualificatior, 
by the Judge to the Registrar of the High | admission, and enrolment of such Pleaders 
Court with such remarks as he may think | and Mookhtars will be published hereaftet. 


fit fo make thereon. 42. Ifany person, having heen admitted 


37. Upon the snplicatt's being admitted and enrolled as a Pleader or Mookhtar, 


aud enrolled by the High Court, 'a certificate shall neglect to take out a certificate, or, 
to that effect shall be forwarded by the Re- having obtained a certificate, shall fail to 
zistrar of the High Court to ‘the ‘Judge, of | renew it for a period of three years, he shall 
he District, who, upon the applicant’s deli» be Suspended, and shall not be entitled ‘to 
vering and leaving with him e declaration | receive a certificate or to have his certificate 
'n writing signêd by thecsaid applicant in renewed without further orders of the High 


sonformity with the recital in the form of | Court. 

rertificate given in the 2nd Schedule to Act| ,43. Any person, who, having been ad- 
XX of 1865, shall grant him a .certificate | mitted as a Pleader or Mookhtar, shall 
18 required by the ere Act, accept any appointment under Government, 
or shall enter into any tradeeor other sig, 
ness, shall give notice thereof to thes Miei 


M à Court, who may thẹreupon pass such orders 
ind -enrolled as a Mookhtar, shall fail to az the'snid Coyrt may thihk fit. 


ipply for such admission and enrolment for 

, period of three years, he shall not be Ade Any person, who shall helde any 
idmitted and enrolled, unless, by special | appointment® under Government, or shal? 
rder of the High Court, the time for such | carry on any trade o» oy business gat the 


38. If any person, having passed the 
xxamination entitling him ‘to be admitted ° 


pplication shall, bee Stended ‘ time of his application for admission as a 
~ e Pleader- or Mookhtar, shall state the fact in 
39. Provided that “any- pergoń who, on | his application for admission.. 
he Ist January, 1866, had been practising j 


or the term of one year at least immediately | 45. Amy wilful violation, R anyeof the 
receding that date as¥a*Mookhtar in aj #bove Rules e Shall * subject “a t Pleåder r 
Jrimipal Court, an who shall satisfy the Mookhtar to susbension or dismissal. 

fudge of thè Piste AE which he ordinarily The Znd May 1866. 


~ 


$ 


1866.] ee of 


THE WEEKLY REPORTER. 
s 





-e—__— 


Registration of Special Appeals 


a . o e 
Rules made by the High Court on the 
10¢h May 1866. 


The Court having found that in many 


cases of Special Appeal, Pleaders have cer- |: 


tified that there are good grounds of Special 
Appeal in caseg in which no such ground 


exists, and that frivolous grounds are in- 


serted,—ft is ordered that after the first day |: 


of June next, no petition of Special Appeal 
presénied by any Pleader of tlfis Court 
shall be registered without an order of a 
Judge, unlefs the Pleader by whom the 
petition is presented shall sign a certificate 
at the foot of the petition in the following 


4 


form :— é 


I, A- B., Pleader for the above named 
do hereby certify that 

in my judgment the ground (or if there be 
seworal, each ‘of the grounds) of appeal in the 
above petition presented by me on behalf of 
the said ; is a good ground 


of Spegia® Appeal. . 
e é e ’ 


Dated this dy of ° 

No petition of Special Appeal presented 
by any party to’ the ipei: shall be regis- 
tered Witleout the, order of a Judge ‘before 
whom the party presenting theé appeal shall 


appeal in*person, 


Practice. 


Pleaders’ Fees. 


Rules made by the High Court of Judica- 
' ture at Fort William in Bengal in pur- 
suance of Ach XX of 1865, Section 37, 7 
for fixing and regulating the Fees pay- i 
abl? by the unsuccessful party in respect 
of the fees of his adversary’s Pleader in 
proceedings in any Court of Civil Judi- 


cature subordinate to the said High 


Court. 


In pursuance of Section 37 Act XX of 
1865, the High Court is pleased to direct 
that, from ‘and after the lst day of July 
1866, the sums which shall be payable by 
an unsuccessful party in any suit or proceed- 
ing in the Suberdinate Civil Courts in re- 
spect of the fees of his adversary’s Pleader 
shgil be: ealéulated at the rates Specified in 


the following scale, that is to say :— 


Rule 1.—In suits” for the recovery of ` 
Specific Property or a share of Specific . 
Property, whether immoveable or sovedble, 
or for the Breach of any. Contract or for 


Damages :— E 


e 

If the amount or value of the Property, 
Debt, or Damages decreed shall not exceed 
Rs. 5,000 at 5 per cent. on the amount or 


value decreed. 
rea 


If the amounte or vife Shall exceed 
Rs. 5,000 *and not exqeed Rs. 20,000, on 
Rs. 5,000 at 5 per cent., and of the remain- 

e 


der at 2 perecent. ° 


. a 
If the amount ‘or’ valge shall exceed 
Rå. 20,000, and not exceell Rs. 50,000, on 
` š 
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Rs. 20,000 as above, and on the remainder at 


1 per cent. f 


If the amount or value shall exceed | 


Rs. 50,000, on Rs. 50,000 as above, and on 
: ` 


the remainder at 3 per cent. 


Provided that in no case shall the mount 
s ° 
of any fee exceed Rs. 3,000. 


Rule 2.—In ‘suits for injuries to the 
person or character of the Plaintif, such 
as suits for Assault or Defamation, or for 
injuries to property, or to enforce rights 
where the pecuniary value of such injury or 
right cannot be exactly defined, as in suits for 
interference with a Right. to Light or Water, 
or to enforce a Right of Pre-emption, or suits 
for the Partition of Joint Pgoperty, where 
partition i improperly resisted, jf the Plaint- 

e 
iff succeed, the Court may order the fee, of 
the Pleader for the Plaintifisto be calculated 
with reference either tathe amount decreed 
or according to the valuation of the suit, or 
i accprding to such a sum not exceeding the 
valuatio# as the Court shall think reason- 
able and shall fiz with reference to the im- 
In 


any such case*the amount of the Plead- 


portance of the subject of the dispute. 


ers fee shall be, calculated according to 
the scale in Rule 1. 
Rule 38.—If the suit be dismissed ‘for 
default or upon" tfie merfts, or be decreed 
for the Defendant, the Defendant’ Pleader’s 
fee shall be éalculated according to the scale 


in Rule 1 on“the whole value ofthe suit. 


% e 
Rule 4.—If the suit shall be decreed for 
the Plaintiff as tepart only of his claim, and 
e A é 


ag to thé” remainder eshall be dismissed or 
decreed for the Defendant, the fees allowed 
to each par ty’ 8 Pleader shall be fixed with 
reference to the value of that part of the 
claim in respect of which he shall succeed’ 
and shall be calculated according to the 


scale in Rule 1. > 


` Bule õ.— If in any suit for Unliquidated 
Damages the Plaintiff shall &ucceed as to the 


whole of his cause of action, but shall fail ` 


to recover the full amonit of damages claim- 
ed, the Defendant shall not be entitled to ®hy 
allowance for a Pleader’s fee in respect of 


the difference between the amount of damages 


claimed and the amount recovered, unless. 


the Court shall be of opinion th&t the amoont 
claimed for damages was unreasonable, or ex- 
coe and shall, for that or any other cause 
to be specified, direct that a fee for his 
Pleader shall be allowed to the Defendant. 


If specially allowed, the amount of such 


fee shall be‘ fixed with reference to the 


amount of damages disallowed to the Plaint-. 


iff, and shall be calculated according to the 
f be 
scale in Rule 1. 


°. ~ 

Rule 6.—If several Defendants who have 
a joint or tommon interest, succeed upon 
a joint defence or upon, separate Aoin 
substantially the ane not more than one 
Pleader’s fee shall be allowed finless the 
Court shall silrerwiss order for a reason 
which shalt be recorded. Jf only one fee be 
allowed, the Court shall direct to which of 
the Defendants it*shall be Said, or saba ap- 


portion’ it inig the- sevefal Defendants’ in 


| such manner as the Court shall think fit. 


[Vol. Y. 


= 


ry e 
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Rule 7.~If several Defendants who haye 
separate interests set upe separate and dis- 
tinct defences and succeed thereon, a fee for 
one Pleader for each of the Defendants who 
shall appear by a separate Pleader may be 
allowed in respect of his separate interest. 
Such fee, if allowed, shall be calculated with 
reference to the value of the separate, in- 
terest of such Defendant, according to the 


scale in Rule 1. 
e 


Rule 8,—The amouwt in respect of the 
fee of an adversar y’s Pleader when allowed 
in avy Miscellaneous Proceeding; or for 
any other matter than that of appearing, 
acting, or pleading i in a suit prior to decree, 
shall be fixed by the Court according to the 


following scale, viz. :— ' 


Rs. 10 to Rs, 80 in the Court of a Judge 


or Principal. Sudder Ameen. 


Rs. 4 to Rs. 16 in the Court of a Sudder 
Ameen. 
Rag to Rs. 4 im the Court of a Moon- 
: if . ° ° 
(d 
-< 
The above scale shall apply to’applications 
under Sections 5g or 54 of Act XX “of 
2 S e 
18650 : l 
$ ” ?. 
Rule 9.— Whenever an allowance shall be 


made on account of an adVersary’s Pleader’s 
fee, in determining the ainount of costs to be 
paid by jhe appficant fore an adjournment 
under Section 146 of Act vil of 1859, the 
sum d pé allowed for the Pleader’s fee shal; 


a 
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be fixed by the Court at such an amount as 
it may consider reasonable under all the cir- 
cumstances of the case within the limits of 
the scale in Rule 8, : 
0 

Rule 10.—In every suit in any Court of 
Original J urisdiction which shall be unde- 
fended, the amount to be paid as the fee of 
the adversary’s Pleader shall be calculated 
at one-half the sum at which it would have 


been charged had the suif been defended. 


Rule 11.,-If a review be rejected after 
summoning the opposite party, or if after the 
admission of a review the former judgment 
be upheld, the Pleader’s fee, if allowed to the 
successful party in the review, shall be 
fixed by the Court at an amount which shall 
not in any case exceed one-half of the 
amount allowed by these Rules in case of ‘an 


a 
original decree, ° 


Rule 12.—If, after the admission of a re- , 
view, the former judgment be revetsed,*the 
fee of the Pleader in respect of the hview, if 
allowed to the party who ‘aiceedds in the 
review, shall not exceed one-half the amount » 
allowed by these rules in case of an original 
decree. The fee allowed in respect of the 
review will be irrespective of any Pleader’s 
fee which-may be included in any costs in 
respect of the original shit which may be 
adjudged fo me successful party y the 


judgment in review. 
e 


Rule 13.—-The gmqunt to be allowed on 
account of the fee of an adwersary’s Pleader 


in appeals shall be caleulfied on the same, 
e 
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scale as in original suits, and the principles 
of the above rules as to original suits shall 
be applied, as nearly as may be, to ap- 


peals, 
`. 


Rule 14.—When the interest of several 
appellants is joint, not more than one Plead- 
er’s fee shall be allowed, unless the Court 


shall otherwise order for a reason to be re- 


corded. If one fee’ only be &llowed, the |. 


Court shall direct to which of the appel- 
lants it shall be paid, or shall apportion it 
amongst the several appellants ih such pro- 


portions as it shall think fit. 


Rule 15.—If sevetal respondents: in one 


appeal appear by separate Pleaders, in de-, 


termining whether several Pleadere fees 
shall be allewed, the Court “shall be guided 
by the principles laid down in Rules 6 
and 7. . . 


LA 
Rule 16.—If in any instance the payment 
of fees, ° according tò the preceding’ Rules, 


shall not appear to the, Court to be just and 
4 e 


equitable, the Gourt may exercise its dis- 
cretion in charging the fee of the adversaryss 
Pleader in such manner as, may appear just 
and equitable ; but in every case when an 
allowance is made for a Pleader’s fee, the 
amount shall be calculated according to the 
scale in Rule Y°% sor according » Blee, 


as the caso may be. - 


e 
` Provided that if; under the provisions of 
Section 351 Act VIIS cf 1859, the decree 
of a lower Courf be reversed on appeal, and 


* the case bs singed to the lower Court to 
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ba tried upon the mérits, the Lower Court 


on passing ite decree may allow.to the suc- 
cessful party such a sum as, the Court shall 
consider to be reasonable, not exceeding half 
the amount calculated according to the scale 
in Rule 1 on account of his Pleader’s fee in 
respect of the re-hearing, in addition to the 
fall amount of -his Pleader’s fee calculated 


according to that scale. a 


Provided also that, if an appeal be prefer- 
red against the ‘decrée passed on remand, ,the 
fee, if any, allowed by the Appellate Court 
to the party succeeding in that appeal, ‘shall 


e 
„not, unless for a special reason to be record- 


ed, be less than quarter, nor mare than half, 
of the amount calculated at the rate men- 
tioned in Rule 1; if, by fhe decree of the 
Appellate Court remanding the e, the 
same party shall ‘have *been allowed a full 
Pleader’s fee in respect of the former appeal ' 
in the suit either-absolutely or conditionally: 
upon his succeeding upon the romsa, 
Provided also that if, ender Scotign 354 
Act VIII of 1859, aif issue be frahed aĦ®d 
referred by the Appellaga Court for trial by 
the Lower Court, the Appellate Court may, 
if it think proper, allow eto the party who 
shall sucgeed in the appeal, such i a sfm as 
the Court shall considad! reasonable, not ex- 
ceeding half ‘the amount calculated at the 
rate mentioned in Rule 1 for his Pleader’s 
fee in gospect of tho Priks the i igue in the ` 
Lower Courty in adain. io a full fee,. in 
respect | of the appeal, calculated -$ that 


rate. ' 
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The 4th January 1866. 
Present: 
‘The Hon’ble W. S. Seton-Karr, Judge. 


Evidence (Statement of prisoner.) 


Queen versus Suneeclfur. 


8 
Committed by the Magistrate, and tried by 
the Sessions Judge of Patra, on a charge 
of Murder. 


° 
Me statement of a prisoner, whether taken as a con- 
“fession or an examination, may be received as evidence, 


» e 
I'sent for the papers in this case, although 
there seemed # great doubt whether the ap- 
peal was really in time, because there was 
something not quite clear in the Sessions 
Judge’s charge, 


Read with the evidence. which has now 
arrived, the charge is quite clear. 


The statement of the prisoner before the 
Magistrate is evidence in this case, whether it 
were taken as a confession or as an examina- 
tion. His guilt is quite clear from this 
statement independent of other testimony. 

The conviction and punishment are fairly 
sustainable under the Sections for either 
murder or dacoity, and the prisoner deserves 
no gympathy, inasmuch as he was admitted 


-to be Queen’s evidence, and then deliberately i 


refuseg, to state What he knew. 


æl rejéct the appeal. ° s 


e 
a 


„ The 4th January 1866. 


e *.  °Present: . 


e 
The How’ble W. }- Seton-Karr, Judge. 
Misdirection by Sessions Judge. 
Queen versus Shéikh Magon, 


Committed by the Magistrate, and tried by 
the SeSsions Jetige of Dacca, on a charge 
‘of Gtievous Hurt. ` Ite 
` 4 : 


e 
Thoyrlf the Sessions Judge owght not to have made 
any refharfs as to what the witnesses for fhe defence 





——?- 


statéd themselves to have heard, this slight error was 
held not to amount {p a misdirection. 7 

Tars seems to be an extremely clear case 
depending on the evidence which was, as 
far as*regar.ts the prosecution, roperly laid 
before the “Jury by the SesSions Judge. 
The Sessions Judge should not, however, 
have made any remarks as to what the wit- 


nesses for the’ defence stated themselves to 
have heard.* 


But this slight error does not, in any way, 
amount to a misdirection, and the case 
against the appellant mainly rests on the 
evidence fqr the prosecution, which was clear 
enough, and was properly dealt with. The 
conduct of the prisoner Magon was wholly 
without excuse, 


There is no necessity to send for the pa- 
pers. Appeal rejected. 





The 8th January 1866 
Present: 


The Hon’ble J. B. Phear and F. A. Glover, 
> Judges. 
Amends—Unlayful compulsory 
labor. ` "i 


Rateeah versus Phokondee and another. 


Referred under Section 434 of Act XXV 
e of 1861, and Circular Order No. 18, 
dated the 15th July 1888, 


~ Amends cannot be awarded in a case under Section 374 
of the Peral Code (unl iwful compulsory labor) which 
comes under Chapter XIV of the Code of Criminal Pro- 


_ | cedure. 


Iv has been frequently ruled by this 
Court that amendg can o@lse be awarded in 
cases fomipg under Chapter XY of the Code 
of Criminal Procedures The offence with 
which the pasty was charged was under 
Section 374 of the Penal Cade, and conse- 


quently coming under Chapter XIV of the 
Procedure Act. 


The order of the Deputy, Magistrage was, 
therefore, illegal, and the amount levied as 
awards must be refunded.” , f : 

° 
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The 8th January 1866. 


. Present : ‘ 
The Hon'ble J. B. Phear and F. A. Glover, 
° Judges. 


-Evidence—(as to character of bad 
livelihood of accuse@)—Report of 
Police Officer. °° ’ 


Referred under Section 434 of Act XXV of 
1861, and. Circular. Order No. 18, dated 
the 15th July 1863. : A 


Queen versus Alum Sheikh. 


A'Magistrate should take evidence sas to thé general 
character of a person charged with bad Jivelihood, and 
not convict him on the report of a Police Officer which is 

. not evidence except against the Officer makirg it. 


' Extract (para. 8) of Letter Ni 629, fror UxpeR 

x ara. 8) 9 er No. rom 5 

the Sessions Judge of Rajshahye, dated the cir- 
the 16th December 1865. 5 c umstan- 


8. The Deputy ‘Magistrate of Seraj- * ces stated , 


gunge ‘has convicted the prisoner 

upon what is not legal evidence, vizee by „the 
on a report of the Police Officer of Sessions 
Muthoora Station, which describes the Judge,we 

: : Ov) 

prisoner as a person of invoterately bad lth 
character, who lives by "robbery and annul the 
theft. The Police Report may be per- Deputy 
fectly correct, but the law requires the M agis- 
Magistrate» to take “evidence as to the trates 


general character” of the person charged 


with bad livelihood (Section 296), and, proceed- 
a Police Report is not “evidence of the jinog as 
facta stated therein, except (Section . ,%. 
154) agaist the Police Officer who makes illegal, 
it’? Tn te casa of theft o which the and di- 
prisoner ha! en previcusly convicted, y EEN 
no proof of hise reueral character had rect him, 
= should 


been adduced. 
? he think 


jt necessary, to proceed against Alum Sheikh 


accogding to law. ° 
nce 
t 
The 8h January 1866. 
Present: > s 
‘The Hovw’ble J. P. Phear and F. A. Glover, 
Judges. 


Jurisdiction (of High Court)— Extra- 
- judicial opinion of Sessions Judge. 


Miscellaneous Case. 


Pal Charrier and others, Appellants. 


The High Co hae no jurisdi€tion to quash fhe pro- 
ceedings of a Sessions Judge and to decfure that the 
Se:sions Indge acted illegally in making any observa- 
tions upon the merits of a case in which, while admit- 
ting that he hað no power to interfere, he should not 
have passed any qpinion upon the evidence. 

' -Tms case ‘was finally dealt with by the 
Magistrate in the fysteinstance. On the 
applicagion -of complainant, the Sessions 
Judge called for the record pursuant to 


Section 434 of thé, Criminal Procedure Act, 
e 
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for the purpose of satisfying himself as to 
the legality of the Mogistrate’s order, and 
‘the regularityof the proceedings before him. 
The result of the Sessions Judge’s investi- 
gation was that he found no reason for 
referring the proceedings to this Court, but 
he took occasion to review the evidence in 
the case, and to express hia disapprobation of 
the decision of the Magistrate, particularly’ 
as regards thé view which the Magistrate 
took of the complainant’s conduct. The 
Sessions Judge did not, however, attempt 
to interfere ith the Magistrate’s order. 
Weare now asked to de@lare that the 
Sessions Judge acted illegally in making 
any observatiens upon the merits of the 
case, and, therefore, that the prapcedings’ 
before him ought to be quashed. Itis only 
necessary for us to observe that we do ft 
consider we have -Jurisdiction under, the 
circumstartces to deal with the case. It is 
unfortunate that the Sessions Judge, while 
admitting that he had np power to interfere, 
should have considered himself justified in 
giving any opinion apon the evidence. But 
the only thing that we can look at is the 
judicial conclusion at which he has arrived, 
and we see no legal ground upon which that 
cap be impeached. ` 





—_—— 


- ‘The 12th ‘January 1866. 
i Present: » 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, the Hon’ble F. B. Kemp, 
and W. S. Seton-Karr, Judges. 


Murder (Procedure in acquitting of)— 
High Court (Powers of, as to Cor- 
rection of wrong acquittal, and 

e enhancement of sentence)... i 


Queen versus Toyab, Sheikh.” - 


Committed by the Joist. Magistrate, and 
tried by the Sessions Judge of Tipperah, 
on a charge of Murder. . 


e,- 
A Judge should clearly acquit ẹ prisoner of°murder 
when so charged, instead of merely finding him guiley 
of culpable pomicide not amounting to murder. @ 
When a Judge acquis a prisoner of murder, the 
High Court cannot, ether ag @ Court of Appeal or usa 
Court of Revision, find that, according to the evidence, 
the prisoner caused death with the knowledge mentioned 
in Clause 4 Section 30Q of the Penal Code; nor can 
the High Court, however wrong it may think the Judge 
to have been in acquitting of murder, or however inade= 
quate it may think the séhtence to be, correct the error 
or enhange the sentence, 


Tuis case turns upon a 

1st.—Fof nfurder. : à 

_2nd.—For culpable homicide not ajgount- 
ing to nturder. s 


e e 
qhestion: of fact. 
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The first Court did aot state all the façts 
necessary to constitute murder. It merely 
stated that the prisofer® comnfitted culpable 
homicide amounting to murder by causing 
the death of Ramzan, negativing the Ex- 
ceptions to Section 300. It ‘was not neces- 
sary, under Chapter XIII of the Code of Cri- 
minal Procedure, to state all the facts which 
were necessary to constitute the offence. 

If the charge had been expanded, it would 
have stated that the prisoner caused the 
death with the intention of causing death, or 
with the intention mentioned ig Clause 2 or 
3 of Section 80) of the Penal Code; or that 
he caused the death by doing an act which 
he knew to be šo ‘imminently dangerous, 
that it must, in all probability, cause death 
or such Bodily injury, &c., so as to bring the 
casg within Clause 4 Section 300 of the 
Penal Code. 

It appears to us that, by finding the pri- 
sonet guilty of culpable homicide not amount- 
ing to murdes, the Sessions Judge and 
Assessors, in substance and effect, acquitted 
him of culpable homicide amounting to 
murder ; and consequently acquitted him as 
well of an intention to cause death as of the 
knowledge that the act -done was so immi- 
nently dangerous as to bring the offence 
within Clause 4 Section 300, in the same way 
as they would have acquitted him, if they 
had expressly foufid th&t he caused , the 
death with the knowledge that the act was 
likely to cause death, but without the inten- 
tion mentioned in Clause 1, 2 or 8 of 
Section 300, and without the knowledge 
mentioned in Clause 4 of that Section. 

If they had expressly acquitted him of 
murder in that way, it would not have been 
comp nt to thiseCourt, either as a Court 

etal or asa Coyrt of Revision to find 
at, according to the evidence, the prisoner 
Scat the death wth the *knowledge men- 
tioned in Clause 4: for whether the death 
was caused with that knowledge or not, Was 
entirely ® question of fact. 
eAs a Court of Appeal they could not is 
done®so in consequence of Section 407. 

As aeCourt of Rgvisi6n, they could not 
have done so, as the error was not one of law, 
nor was the sentence illegal (see Sections 
403, 404, and 405 of the Code of Criminal 
Procedure). j 

However wrong the Court may think that 
the Sessfons J udge and Assessors Were in 
acquittisg of murder, they hava n no power, 
in*our opinion, te correct the’errot, How- 
ever igadequate they may consider the sen- 
tence, they have not, in our opinion, any 


power to enhance it, as the sentence is one 
which is authorised by law for the offence 
of which the prisoner was found guilty. 

We may remark that we do not concur with 
the reasons upon which the Sessions Judge ac- 
quitted the prisoner of the graver charge, and 
we are of opinion that, even upon the Sessions 
Judges own view of the case, the sentence 
is far too lenient, for, even admitting that the 
prison®r was not guilty of culpable homi- 
cide amountipg to murder, héewas guilty 
of culpable homicide not amounting to 
murder of the gravest character. If we had 
power to enhance the punishment, we should 
not hesitate*to sentence the prisoner to ten 
years’ transportation, the heaviest sentence 
which can be passed for culpable homicide 
not amountiug to murder, where there is no, 
intention to cause death under Section 304 of 
the Penal Gode. 





The 13th January 1866. 
Present: 
The Hon'ble W. S. Seton-Karr, „Judge, 
Misdirection (by Judge). 
Queen versus Narain Bagdee and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Hooghly, on a 
charge of .Dacoityy - 


It is no misdirection for%i-Judge to tell the Jury that, 
if the prisoner cout not prove how he became possessed 
of certain articles (however small in value and common 
in use they may have been), it was their duty to convict, * 
him, for the presumption in Mcha case was legally galid 
that he knew that the property had beens unlawfully 
acquired, &c. The Judge drew the attention ofthe Jury 
especially. to the defence. 

I HAVE read the charge carefully, and 
have heard the arguments’ of the pleader 
jw favor of the prisoner, which are to the 
effect that the Sessions Jtdge misdirected 
the J ury as regards the prisoner Chunder 
Holdar, in telling them that, if the prisoner 
could not prove “how he became possessed 
“ of articles numbered 6 and 7, it was their 
“ duty to.convict him of the charge laid 
“ against him : for that ay presumption in 
“such a case wês legal” valid that he 
“knew” hat the property had * been un- 
lawfully acquired, &e., &e. 

Now, the Jufy had ‘before them two dif- 
ferent versions as to the ownewship of these 
articles, and*’their attention was especially 
drawn to the witnessem for the defence, and 
to the arguments of the .vakeel that the 
property was not found g ‘oncealed. The 
Jury thought proper to reject this evidence, , 

O 


D 
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and to believe that for the prosecution. 
Under this belief, the- presumption pointed 
out by the Sessions. Judge became a fair 
legal presumption, and conviction followed. 


' I am unable to discover anything that 
amounts to a misdirection in this. 
articles, it may be true, wexp of small value, 
and in common use ; but these are matters. 
for the Jury, and we cannot interfere. | 


The appeal must be rejected. > 


The 15th January 1866. 
Present: m 5 


The: Hon'ble W..8. Seton-Kerr and A. G. 
Macpherson, Judges.” 


Nuisance ( Rerñoval of) — ‘Personal 
Service of Notice. 
e 


Miscellaneous Case. 


8 Hochan vs. Elliot. 


The mere non-service personally of g fotice to remove 
a nuisance is fot a sufficient ground for the Court, Under 
Section 484 of the Code of Criminal Procedure, to set aside 
the Magistrate’s order, when it appærs that the parties 
did not take the objection ‘before the Magistraté, and 
that they in fact admitted knowledge of the existence: 
of the notice, and sought H excuse their failure to 


* obey it. . e 


THE ground on which we are asked to set 
aside the order of the Magistrate is that the 
notice to remove the nuisance was not served 
personally on’ the defendants. No doubt, %f 
the objection had’ been taken in the first in- 
stance by those most interested in it, it might 
have been fatal to the conviction. But, as it 
appears from the Magistrate’s Memorandum 
that the parties did not take the ‘obje&tion, 
and that they’ it fact admitted thay they 
knew of the existence of the Aotice, and 
that they fgiled to obey it,efor certain rea- 
sons which they. gave, it does not appear 
to us that there i is any substantial error or 
defect in the proceédings aè regards the 
notice,” and, th€refore, we decline 1 to in- 


terforo. ` ; na 
e 
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e ee 
e Present: 
The Hon'ble L. S. Jackson’ and F. A. 
Glover, Judges. . 
“Bribery (by Police Officer). : i 
Government versus Chunder Coomar Sein. 


Referred under Section 434 of Act XXV 
of 1861. è. {8 


‘In addition to punishing a Police- Officer with fine 
under Section 161 of the Penal Code for taking a bribe, 
the Joint Magistrate inghis administrative capacity 
ordered his dismissal. HeLD that the order of finada 


-the order of dismissal should not be treated as one 


sentence beyond the competency of the Joint Magis- 
trate to pass. 


WE see no reason fór interfering in this 
ease.- The offence of which Cpunder Coo- 
mar was found guilty was one punishable 
under Section 161 of the Penal Code, either 
by imprisonment or fine ; and the Joint Ma- 
gistrate, who preferred to inflict the latter 
p&nishment, was quite within the law. The 
sentence of dismissal was one entirely 
apart from the Joint Magistrate’s authority 
as a Magisterial Officer, and was passed in 
his administrative capacity. “The defendant 
had the right, if he thought fit, to appeal .. 
against this portion of the order to the 
proper authorities separately, and the Ses- 
sions Judge was, we think, wrong in treafing 
the order of fine and dismissal as one sen- 
tence which the Joint Mugistrate z. net 
competent to pass. œ e 


With regard œo the concluding part of 
the Sessions Judge’s réference, we observe 
that the offénce ‘under Section 161 of the 
Penal Code was one in which a gsummgns 
would ordinarily i issue, anà came, therefor re, 
under Chapter XV of the Code of Cripimal 
Procedur8, so thate Sections 251 nd 252 
of that Code do not apply. 


The case is provided for by Section 265, 
and it appears, from the Joint Magistrate’s 
proceedings’on the record, that the substance 
of this complaint was stated to the accused 
persong and he was asked what he a to say 
in defence. 


In no * poit -of view, O A do *ve | 
consider the dout Magistrati or ary: ille- 
gal one. 


XN 
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The 15th Janusty 1866. 


Present : 


The Hon'ble W. S? Stton-Karr and A. G. 


Macpherson, Judges. 


Nuisance (Removal of)—Obstructions 


on Thoroughfares. 


Referred under Section 484 of Act XXV of 


1861. 


Barodapersad Mustafee, Petitioner, 


VET SUS 


Mudoo Soodun Biswas, on behalf of Gora- 


chand Mustafee, Opposite party. 


A Deputy Magifrate should proceed under Chapter 
XX of the Code of Criminal Procedure for the removal 
of an unlawful obstruction from a thoroughfare, and not 
under Section 320 which relates to disputes concerning 


use of lanjl or water. 


° 
A pact (paras. 2, 3, 4 and 5) of Letter No. 


complaint beforethe Deputy Magistrate 
of Khoolnea, on the 12th October 1865, to 


We have 
145, from the Officiating Sessions Judge read - the 
of Jessore, dated the 23rd December 1865. Deput y 


92 OneModoo Soodun Biswas, on behalf* M a g i s- 
of Goin Chand Mustafee, preferred a trate’s pro- 


the effect that Buroda Persad Mustafee and 
Sessions 


had stopped # public thoroughfare by 
building a house on it. 

3. The Deputy Magistrate enquired 
into the case, and having fvund that the 


ceedings 


the 


Judge's 
letter, and 


road in question was a public thorough- We concur 
fare, and that it had been closed in the with fhe 
Sessions 


of the Criminal! ode ef Proecdure, md J ud ge. 
ordered that no party was to take posses- The order 


manner stated by the defendant, he 
disposed of the case under Section 320 


sion of the road to the exclusion of the 


Public, and he directed the Police to, Of the De- 
re-open the thoroughfare. puty Ma- 


4. It appears to me that the Deputy gistrate is 
Magistrate has proceeded under a wrong poy ersed, 


Section of the Code, and that he ought to 


have conducted his proceedings in accord- and 
ande with Section 308 and the following will com- 


Sections, which provide for the removal 
af unlgyfil obstructf)ns from thorough- 


fares. rf x 


he 


mence 


proceeds 


e S 
5. I, therefore, beg to recommend that 108S 
the Deputy Magistrate’sorder be wversed, novo un- 


aud that he be directed # commence pro- gap Chap- 


ceedings afresh under Chapter XX of she 


de 


Criminal Procedure Code, ter XX. 





s The 15th Janyary 1866 
#1 Fesesent: 


‘ 


The Hon’ble L. S. Jackson and F, A. 


Glover, Jdges. 


Wrongful Confinement (to extort con- 


fession, &c.) 


e vy, 2? » 
Dhypraj Sixth versusePeetumber Doss. 


Referred under, Section 434 BFA XXV of 
1961, and Circular Order No. 18, dated 


the loth July 1862 . 


A sentence of fine only cannot be passed under Sec- 
tion 348 of the Penal Code (wrongful confinement to 
extort confession, &c.); part of the sentence must be 
imprisonment, y 


Tae sentence passed by the Officiating 
Joint Ma- 
Extract (paras. 2, 8, and 4) of Letter No, ° gistrate, 


68, from the Sessions Judye of Back- int 
ergunge, dated gre 2nd December notbeing in 
1865. accerdance 


ine The order of the oe Joint with the 
agistrate was a fine o: rupees, in +e 
defaut of payment, rigorous imprison- Prov 1slons 
ment for threegmonths. e of Section | 
8. This order is illegal, as, under the 348 of the 
above Section, a sentence of fine only Indi Pe 
cannot be passed; partof the sentence an c= 
must be imprisonment. nal Code, is 
4, The Angas below the: appealable quashed, 


amount, and therefore the case is for- dtl 

warded to the Hjgh Court, in order ®Nd the re- 

that the sentence may be quashed. cord will be 
sent back 


to him in order that he may pass a legal 
sentence. e 


í 
The 15th January 1866. 
Present : 


The Hon’ble G. Campbell, Juge. 
Cheating. 


e 
e Queen versus Heeramun Hulwye. 


Committed by? the lagistrate, and tried by 
the Sessions Jugige of Hooghly, on a 
charge of Cheating. 


The mere taking money one day and dishonestly 
running away without peying the next day, is not 
necessarily cheating. There must*be aw intention to 
deceive and defraud at the time of takingWthe money, 
and the subsequent conduct of the prisoner would only 
be evidence to show the pfevioussdishonest intention. 


Tue prisoner has been convicted of cheat- 
ing by the verdict of a Jury. There is 
perhaps some want ofeprecision in the 
charge of the Sessions Judge. The mere 
taking money one day, and dishonestly 
running away without paying tho next 
day, is not necessarily cheating. There must 
be an intention to deceive and defraud at the 
time of taking the money, and the subse- 
quent conduct ofethe pr&emer would only be 
evidence®, to shew the* previous dishonest 
intention. Still in this case it appears that 
there could Be no doubt in fact of the dis- 
honest intention, if the evidence were 
believed, and that the real qfestion was one 
of identity clearly found by the Jury. No 
grounds for interfering with the verdict are 
urged in the petition of appeal, and I reject 
it. . . : 

° 
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The-l5th January 1866. 


Present: 


The Hon’ble J. P. Normam and G. Camp- 
- bell, Judges. í 


Evidence (Proof against each Priso- 
ner) — Confessions of Prisoners— 
Transmission of evidence by, Ma- 


gistrate, b 


Queen versus Kodai Kahar and others, 


Committed by the Magistrate, and tried by 
the Officiating Sessions Judgt of Dacca 
on a charge of Dacoity. » ` 


The Magistrate in his grounds of commitment, and the 
Sessions Judge in his conyiction should specifically note 
with exactness and precision the proof against each par- 


ticular prisoner, and the manner in which if is supported; 


To give weight to confessions of prisoners recorded 
under Section 149 Code of Criminal Praccdure, there 
should be a judicial record of the special cireumstances 
under which such confessions were received by the 
Magistrate, showing in whose custody the prisoners 
were, and how far they wewe quite free agents, 

Ina preliminary enquiry before a Magistrate, the 
evidence should be sent in as found, and not kept by the 
Police till they have made it all compete. 


Tars is a complicated and difficylt case ren- 
dered moreso by the circumstance that the 
first report and first Police investigation 
did not disclose the offencg now charged, 
and that the evidence bas implicated sever- 
al other persons, besides the present pri- 
soners, in charges not suppofted toconvic- 
„tion. 


There has been a fall investigation ; but |° 


the circug®tanĉes are so peculiar, and the 


evidence agaiast the prisoners is so limited. 


in its compass, thet we’ could wish that, in- 
stead of going sé far a field, both the Magis- 
trate in his grounds of commitment, and the 
Sessions Judge in his conviction, had speci- 
fied with greater exactness and precision 
the proof against each particular prisoner, 
and the manner in which it is supported, 
On this, the real gist of the case, we find, in 
the midst of a long and discursive judgment, 
only a general remark that the charge is 
proved against ¿bẹ prisopers generally by 
the confessious before the Magisgraté, and 
the recovery of certain articles of property, 
with no specification of tha proof against 
each individual. 

, The confegsions before the. Magistrate 
cannot be, said to have heen made in answer 
to any specific charg’; they seem to have 
been taken weelm before any¢ formal charge 
was regularly pusferred before the Magis- 


trate, and befor the witnesses were sent 
in,eand can at best only be considered ad- 
missions mada in the presence of a Magis- 
trate, and a@missible in evidence under 
Section 149 of the Criminal Procedure 
Code. Confessions, are so often in thiscoun- 
try obtained by undue influence that,inorderto ` 
give weight to those recorded under Section 
149, we think that there should always be 
made a judicial record of the special circum- 
stances under which such, confessions were 
received by the Magistrate, shewing in 
whoge custody the prisoners were, and how 
far they were quite free agents, Nothing 
of thisis tobe found in the’ record of the 
present case, and we are unable to understand 
why the witmesses were not sent in till — 
weeks after. A preliminary enquiry before,’ 
a Magistrate is not the same thing as a trii 
before a Judge. The evidence should#8e 
sent in-as found, not kept by the Police till 
they have made it all complete. We «also 
think that there should have been a mach 
fuller and more precise, examination of the 
witnesses regarding the circumstances of the 
apprehension and confessions, with reference 
{o the prisoner’s “allegation of maltreat- 
ment, ‘ 

Taking, however, the case as it stands, we 
have against all the prisoners the con- 
fessions recorded by the Magistrate, and 
further againat Kodai, No. 49, certain evi- 
dencé to recognition, such as it is (the alleged 
recovery of three rupees in cash, part of the - 
stolen property, is not proved as it ought to 
have beer)— 

Against Lall Mahomed, son of Allaluddee, 
No. 50. the evidence of the Inspector of 
Police that his information led to the dis- 
covery of a small portion gf the stolen pro- 
erty— _ d 

Against Lall Mahofhed, son of Hubbo® 
the recovery figm him of certain small 
tems of the property*{dentified as that 
stolen— 


Against Sher Allee, No. 52, Thee reco- 


very of a @hair. $, ° 


Against Futticke No. 53, the recdvery 
of several items. ot ad $ 


The case is no doubt somewhat weak, es- 
pecially against Nqs. 49 and 50. But, on the 
whole, we think that it iseone in which it 
was for the Court grying the case to judge 
of thegcredibility of the evidence ; and we do 
not see grounds fer the inferferemcg of this 
Court, with’a €oncurrent verdict of the Sgs- 
sions Judge and “Assessors. We dismiss the 
appeal ° a : 
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The 15th Jaguary’ 1866. 


Present: 
. 2 o e 


The Hon'ble J. P. Norman and G. Camp- 
bell, Judges. 


Charges (Only one count for each 
offence) — Culpable Homicide not 
amounting to Murder—Emascula- 
tion. 


Queen versus Baboolun Hijrah and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Gya, on a charge 
of Homicide taused by emasculation. 


_ One count charging each specific offence and describ- 
ing it with a reasonable degree of certginty, is sufficient. 


Where a man of full age (i. e. above 18 years) sub- 
Ware to emasculation, performed neither by a 
sk¥ful hand, nor in the least @langerous way, and dies 
frg@@Nhe injury, the persons concerned in the act are 
guilty of culpable homicide not amounting to murder. 
Tpis is an important case of,homicide 
caused by emasculation. The operation was 
performed witlf the consent of deceased, and, 
indeed, it would appear at his request, he 
paying the gperator. But it seems to have 
been by no means performed by a skilful 
hand or in the least dangerous way : in truth, 
the whole private parts were simply cut off. 
There seems to have been no proper liga- 
tures, and it can hardly admit of doubt that 
death was a very jikely, result of such a 
hurt. Death did, in fact, intervene in a-few 
hours. The case has been very carefully 
committed and tried. It should, however, be 
remarked that the charge seems to be com- 
plicated to an unnecessary intent, by charging 
the same offences repeatedly in slightly 
different forms. and entering into excessively 
particular details regarding the weapon, &e. 
Le. Wig are not acting under a Procedure in 
which fo amendment is allowed, and any 
variance from very precise charges would be 
fatal. Under our*Procedure, one count 
charging each specific offence, and describing 
it with a reasonable degree of certainty, 
would seem tp suffice. . . 
On, the other hand, one important point 
does notgeem to be noticed either By Judge 
or Magistrate, viz. @whether deceased was 
above 18 years, so that his consent should 
suffice (other points apart) to exempt the 
prisoners from a charge of murder [See 
Penal Code, Section 390, Exception 5]. 
If they were not protected by the, last- 
-mentioneg: Exceftion, the ase might have 
goye so near the confines of ntur8ey, that it 
might Dave been prudent to try the prisoners 
on a court for murder, The finding-of the 


Sessions Judge, indeed, is in so far somewhat 
obscure: for, if as he finds under the two 
counts, the prisoners knew that their act was 
likely to cause death, the fact must be that the 
wound wus likely to cause death. If so, 
there was culpable homicide under the first 
count, by intentionally inflicting such bodily 
injury as was likely to cause death ; and this 
latter offence, coupled with the knowledge 
that death was likely to result, found by the 
Sessions Judge, would be murder under 
Section 800, ®lause 2. ° 

Although, bowever, the Committing Magis- 
trate and Judge only speak of the deceased as 
above 12 years of age and “‘a grown man,” 
still, in the proceedings before the Magis- 
trate of Bhaugtlpore, he is described as a 
man of 25 years, and we may give the pri- 
soners tlie benefit of the supposition that the 
deceased was in fact above ]8 years, when 
he consented to take the risk of death. It 
is also posgible that the prisoners were in 
fact ignorant men, who did not know that a 
fatal result was probable. They were all 
eunuchs, upon whom ea similar operation 
must have been performed. The case being 
then one in which a man of full age submits 
himself to emasculation (performed ‘in this 
rough and dgngerous way), of what? offence 
are the prisontrs guilty, and of what degree 
ofe punishment are they worthy? Their 
appeal in the mgin amounts to this that they 
never understood the practice\of emascula- 
tion to be forbidden »that they acted under 
the free consent, and at the express request 
of the deceased; and that, till the practice is , 
publicly forbidden, they should „not be 
punished. ‘hereisalso some questign as to 
the degree of guilt of the minor actors, and 
the principal actor iĝ a deerepit old man of 
70. We think the Court Wlow is right in 
holding that Section 88 of the Penal Code, 
coupled with the explanation appended to Sec- 
tion 92, does not justify the infliction of such 
an injury (although it was not intended 
to cause death for the mere pecuniary bene- 
fit of the person voluntarily submitting to 
it), and that (without going into particulars 
of tlfe various counts) the prisoners are 
rightly convicted of culpakle,homicide. But, 
looking to he full and intelligeat consent of 
the deceased, to the possiple ignorance of the 
prisoners, and te the age of the most guilty 
among them, we think the sentences passed 
unnecessarily,severe, and substitute the fol- 
lowing: Mukhun and Hossein Buksh each 
three years’ rigorous ifprisonment, Baboo- 
lun and Suniroo each two *years’ rigorous 
imprisonment. . a ` 

e 


8 Criminal THE WEEKLY 


REPORTER. Rulings. [Vol V: 
- 6 








The 15th January 1866. 


l Present: 
The Hou’ble L. S. Jackson and F. A. 
Glover, Judges. 


Confiscation. 
% e 


Referred under Section 434 of*Act XXV of 


1861, and Circular Order No. ‘18, dated 
“the 15th July 1863. « 


Jhundoo Sing and others, Petitioners. 


‘ The Joint Magistrate's order of confiscation set aside 
(1) because made without permitting the accused to 
show cause against the confiscation of his goods, (2) 
because the confiscation ought not to be carried out 
where the accused has been apprehended and brought, 
to trial before the passing of the order, and (3) because 
the Joint Magistrate acted in contravention of the 
order of the Magistrate releasing the property from 
attachment. ° 


a 
We think the order of thee Joint Magis- 
trate in this case ought to be setraside. . 


First, because the petitiongr has not been 
heard. Wegonsider tlat he ought to have 
been permitted to show cause against the 
confiscation of his goods ; and that the Joint 

. Magistrate was not at liberty to consider 
such a bearing gupemuous on the ground 
that the®petitioner’s plea had been over- 
ruled in his trial for the substantive offence 
with which he wes charged. 


We have also" grave doubts whether the 
confiscation ought to be carried out in a 
case where the accused has been appre- 
hended and brought-to trial before the 
order is passed. 


We are further inclined to think that the 
Magistrate’s direction to his subordinate to 
write to the Collector and authorize the 
taking off of thg, attachment, amounted to 
an order releasing,the préperty frpm attach- 
ment, and that the Joint Magistrate’s pro- 
ceedings, in contravention,of that order, 
were unwarranted. 


We, therefore, set aside the eorder of the. 


Joint Magistrate, and direct that the pro- 

ceeds of the property sold be refunded to 

thé pétitioner, %r, if not sold, that the pro- 
, perty itself be restored. , - ` 


i e 









The 18th January 1866. 
Present : . 


The Hon’ble Jy B. Phedr and F. A. Glover, 
Judges. 


Perjury and Forgery (committed be- 


. fore Ist January 1862)—Procedure. ° 


Miscellaneous Case. 


Radhajeebun. Moostaffee, Petitioner. 

A case of perjury or forgery alleged to have been 
committed in a case before a Civil Court before the Ist ` 
January 1862 can be dealt with only under the old 
Procedure Law ood I of 1349) according to which the , 
sanctéon of the Court before which the offence is alleged’ 
to have been committed, is necessary before criminal 
proceedings can be instituted. H 

Phear, J.—Tuis petition seeks to have 
the sanctione given by ‘the Judge of 
Hooghly to the institution of certain Crimi- 
nal proceedings against the petitiongð, 
declared void and inoperative, by reason#®f 
its having been given without jurisdiction. 
The matewial facts of the case, as detailed: 
by the Judge himself, are as follows. 

On the 30th July 1859, tHo present peti- 
tioner sued one Ramkisto Turkolunkar be-- 
fore the .Moonsiff of Pundo@ah, for the 
enhancement of the rent of certain land 
held by the defendant. The plaint was verifi-- 
ed by the plaintiffs modktear, Dinonath 
Dutt. Ramkishto’s defence was that the 
laid was held at a fixed jumma under two: 
pottahs which he, produged.. The Moonsiff 
considered the pcttahs to. be proved, and 
dismissed the suit. The Principal Sudder 
Ameen on appeal affirmed this decision, and 
finally, on the 12th June 1863, the proceed- 
ings being brought before the High Court. 
by special appeal, this Court refused -to 
interfere. _ 8 
At the original trial of the suit, which, 
for some reason f~ another, extendg@ ovér 
a considerable peric of time, Dinonadly 
Dutt appeared gs a witness for the plaint- 
iff, and was examined om-the 17th September 


‘11859. Afterwards, on the 17th December 


1859, the plaintiff's vakeel filed ceytain jum- 
ma wasilbahee papers, whigh supported Dino- 
path Dutt” evidence, and were completely 
inconsistént with ¢he terms of the alleged 
pottahs relied upon by the defendants ; also, 
on the 22nd November 1859 and 6th 
January 1860, ong Madhub-Chunder Chow- 
dhry aud ene Gobind Mundal respectively, 
made oral depositigns confirmatory of that 
of Digonath Dutt. , š m 
When this litigation ha@‘come tọ an end, - 

Ramkiste, fos satisfied with his success, by a 
petition’ to’ the’ Moonsiff Gated’ ug July 
1864, sought his permission to prostcu%e tho 
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plaintif and his witnesses, ànd, by a second 
petition dated the 3rd January 1865, he 
specified the, charges, which pe desired to 
make as follows: vzz. against the present 
petitioner he wished to charge the offences 
described in Sections 199, 209, 193, and 09 
vf the Penal Code ; against Dinonath, the 
offences described in Sections 109,299, and 
193 of the Penal Code ; and against Gobind 
and Madhub, that described by Section 193 
of the same Code. Again, on: the 1st July 
1865, Ramkisto further petitioned to be 
allowed to prosecute Madhub under Section 
199 of the Penal Code, as well as under 
Section 193. Te Moonsiff granted all these 
applications simultaneously by an order 
dated the 1st July 1865, and, accordingly on 
he 23rd August 1865, procéedings were taken 
So these four persong before the Magis- 
tra 

Once more, on the 11th July 1865, Ram- 
kisto, applied to the Moonsiff for, permis- 
sion to prosecute, this time he asked to be 
allowed to make a chayge under Sections 471 
and 109 aginst the plaintiff in respect to 
the above mgntioned jumma wasilbakee pap- 
ers, aud against the plaintiffs vakeel under 
Section 471, The Moonsiff refused to give 
the permission requested in this last petition, 
giving, as the reason for his refusal, “that the 
** Civil Courts in which the suit and appedfs 
“ were tried, had made no comment on the 
“said documents, and that as he had -not 
* himself tried the case, he was not so com- 
“ petent to determine now as to the truth- 
“ fulness or falsity of the documents; and 
“ that it is not the intention of law that a 
“party should be permitted to bring con- 
© iinpal charges by splitting them up into 
“ different forms; and that,,as Radhajeebun 
“ayas qzemindar,’it was not probable that 
“be was coguizant of the alleged falsity 
“ of the documents.” 

On the 81st Octeber of the same year, 
Ramkishto petitioned the Judge to give 
him the permission which was refused by 
the Modnsiff. The course which the Judge 
toék with reference to this application is 
thus described by himself ¿— : 

“E wa$ of opiniongafter perusal of the 

, “record, that the reasons given by: the 
“ Moonsiff were not tenable. The fact of his 
“having already ,given permission to pro- 
“secute Radhajeebun fon abetting the al- 
“leged giving false eo Mienia in the suit 
< based ont these every docaments, and the 
“fact that the Civil Original Court and 
‘“ Appellato Court had rejetted these very 
“docufflemts, on the principle that the pot- 


“tabs, in every way opposed to these 
“documents, were true, were quite sufli- 
“cient to justify permission to prosecute on 
“a charge of abetting the offence under Sec- 
“tion 471 with regard to these documents, 
“while it was absurd to refuse ‘permission 
“ to prosecute on the ground that, as a zemin- 
“dar,, it was ot probable that Radha- 
“jeebun was cognizant of the alleged falsity 
“of the documents when permission had 
“already been given to prosecute that very 
“zemindar fot abetting the offente of giving 
“ false evidence, &c. as regards those very 
“ documents ; and as the law does not forbid 
“a person to prosecute another on various 
“separate charges one after the other, and 
“as the case duder Section 199, &c. was 
“ still under enquiry by the Joint Magistrate, 
“ I, on the 4th ultimo under Section 170 of 
“the Code of Criminal Procedure, gave the 
“ required permission to prosecute Radhajee- 
“bun, but not being satisfied of any valid 
“grounds for prosecuting the said Abdool 
“Ali Vakeel (who was indeed a material 
“ witness as regards the filing of these docu- 
“ ments), I refused permission to prosecute 
(43 him.” T 
It is not for us to say whether the deter- 
mination of, the Moonsiff in this particular 
matter, or tha? of the Judge, the better re- 
commends itself to our minds. Of course a 
stale charge of this character would, without 
hesitation, be rejectedsby an intdligent Jury, 
unless extremely goed reasons were shewn 
to them why “it was. not promptly insti- 
tuted immediately upon the alleged of- 
*fence being committed, and unless.furtger 
the vexatious and harassing circifpstances 
which apparently attend the making of the 
charge were well explained @way, aud doubt- 
less the Judge acted with the’ full apprehen- 


*sion that it was his special duty.to take care 


that Radhajibun showd nog be subjected to 
a trial, which could only Jead to such a 
result. But, if this case is governed by the 
Criminal Procedure Act alone, the bare sanc- 
tion of the Judge, given inthe due exercise 
of his judicial discretion, will be suffic ent 
to give validity to the prosecution, notwith- 
standing the previogs refueay of the Moon- 
siff (see*re Dinobundho Chuckerbutty decided 
by this Cort on the 8th August 1865, and 
the case referred to in that judgment), Morc- 
over we are not disposed to agsume, merely, 
from the absence of any indication to the 
contrary, that the Judge, when giving the 
permission in question, did not bear fully in 
mind that his discretion was*invoked By tho 
Legislature for the sole purgose of protecting 
e 
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the person sought to be charged from un- 
called-for harassment. And there may well 
be matter not disclosed to us, which will 
render, this prosecution a reasonable and 
proper one, in spite of the seemingly ad- 
verse circamstance that the whole ‘period 
occupied by the appeal proceedings, not less 
than 5 years, was allowed ¢0 go by before it 
was instituted, and that, even then, the prose- 
cutor was unprepared to make at once all the 
charges which he eventually, by successive 
additions e&tending over exact®y 12 months, 
became bold enough to accumulate together. 
The only question which we can here 
entertain is whether or not ‘the Criminal 
Procedure Act, and that Act alone applies to 
this case. That Act came into general oper- 
ation on the Ist January 1862, and the 
criminal charges were sought to be made in 
the years 1864 and 1865, But, on the other 
hand, the offences which form fhe subject 
of these charges, if established according to 
the allegations of the prosecutor, were com- 
mitted in the year 1859, and with regard to 
offences committed before the lst January 
1862, and prosecuted afterwards, some special 
` legislation was effected by Act XVII of 1862. 
A‘ considerable number of Acts and Regula- 
tioris are set forth in the Schedule to “that 
Act, and the first Section say#in effect that 
so many and so much of those Acts and 
Regulations as provided fog, the “ punish- 
ment of offences,” “ except as to any offence 
“ committed before the 4st day of January 
“ 1862,” “shall be held to lave been, and 
. “are hereby repealed.from the Ist day of 
“ Januapy 1862” threughout the whole of 
the terrigfrial, limits, up to which they were 
respectively in operation at that date. The 
second Section imlike ‘manner declares that 
the whole of the’ Acts and Regulations men- 
tioned in the Schedule, which are not dealt 
with by the first Section, “ shall be held fo 
“have been, and are hereby, repealed from 
“the Ist day of January 1862,” “except as: 
to any offence committed before” that date 
‘throughout all the territorial area over 
which those Acts and Regulations were then 
in operation, and in which the’ Cody of 
Criminal Procedyye then, came into opera- 
tion. In short, these two Sectiens,* taken 
together, enact that,at least in pfaces where 
the Criming) Procedure Cede came into 
operation on the Ist January 1862, there 


all the Actsand Regulations mentioned in. 


the Schedule were immediately and from 
that time repealed, “xcept as to any offence 
committed bef6re that day.” But of 


éourse the effect ef this exception is to enact 
i e 


‘the lst of January 


that, as regard offences committed before 
862, the Acts and Re- 
gulations in question rgmained in force from 
and after the dst January 1862, unless other- 
wise repealed. Consequently Act 1 of 1848, 
one of the Actg mentioned in the Schedule, 
so remains in force, unless it has been re- 
pealed ‘othefwise than by the two first 
Sections of Act XVII of 1862 ; and it is ad- 
mitted that, if it is still in force as regards 
offences committed before lst January 1862, - 
then the sanction of the Judge pretended 
to be given to the prosecution in this case, 
is altogether*a useless and void proceeding, 
because confessedly the ppsecution is not 
set on foot by the Court before which it 
is alleged ' that the offences were commit- 
ted or even on any suggestion from it, an 
the Ist Section of Agt l of 1848 inhi yl 
gistrates from receiving any chargeWeof 
these kinds, except when actually sent to 
them by the Civil Court in the manner,pro- 
vided by the 2nd Section of the same. 
Act. But it is said that, alth@ugh Sections 1 
and 2 of Act XVII of 1862 leave ActI of 
1848 unrepealed, yet the subgequent Sec- 
tions 4 and 6 impliedly effect its repeal. 
We think this is not so, The 6th Section 
is directed solely to’ the case of sentences 
actually passed before the passing of this 
Att, and can have no bearing on the point ; 
and Section 4 says, :—‘ In the investigation 
“ and trial of offences committed before the 
“ lst day of January 1862, the Criminal 
“ Courts of the several grades, and the 
‘* Officers of Police shall, after the passing 
“of this Act, be guided by the provisions 
“of the Code of Criminal Procedure so 
“ far as the same can be applied.” This, 
it is urged, brings into play Section 170 
of the Criminal Procedure Act. No gwubt, St 
does so in all cases ewhere there % scape 
for its action. but we are unhesitaticgly 
of opinion that it does sot of itself by im- 
plication repeal any law for the purpose 
of affording such scope. The worgs “so far 
as the same can be applied ” seem to us to 


have bee expressly employed to guard 
against Any constguction being. iven to 
this Section, which sheuld have he effect 


of ‘repealing existing law, But even had 
those words been absent from Section 4 of 
Act XVIIpwe shuld have come to the same 
conclusion as we mow do, because the ob- 
ject gf Section rho of the Criminal Pro- 
cedure Code is, properly, atot mére mattet., 
of procadwrepbut to throw a certain degree 
of protéction over the persdn charged with 
the panticular offence there mentiosed? The 


1846. Criminal 
e 
object of Act I of 184&is alto (although in a 
different manner) to ‘give him protection*in 
a similar case. We æaenot declare that the 
one privilege is to be in substitution of the 
other, unless the Legislature has unmistake- 
ably notified its intention that it should be 
so. There are, however, no words to this 
effect, and in our judgment the last provision 
of Section 4 of Act XVILis in spirit opposed 
to any unsupported supposition that the 
Legislature desired to take away any advan- 
tage already enjoyed by persons situated as 
is the petitioner now before us. š 
We declare that the sanction Of the Judge, 
mentioned in t&e petition, is inoperative to 
give validity to the institution of Criminal 
proceedings before the Magistrate, and we 
irect that it be withdrawn. 
over, J.—I would merely add to the above 
jud¥ment, in which I fully concur, that the 
words used in Section 4 Act XVII of 1862 
“ goefar as the same” (the new-Crinsinal Pro- 
cedure Code that is) “can be applied,” must 
mean a just and reasonable application, and 
cannot have the effect of placing those 
accused of offences committed before the Act 
came into operation in a worse position than 
they were before, or by an “es post facto” 
legislation make a man guilty under circum- 
stances, which would, under the old proce- 
dure, have freed him from liability. And as, 
under the old procedure, the person accused 
of perjury or forgery in a case before a 
Civil Court was in the hands of that Court 
only, it would be unjust to subject the 
accused in this case to a procedura which 
takes away from him the benefit of the 
Moonsiff’s refusal to commit, which refusal 
wotfld, *before the’ 1st January 1862, have 
been final, and have operated as an estoppel 


fo any“wubgequent prosecution. R 
eo e 


A e 
The 16th"January 1866. 
Present: 
W. S. Seton-Karr and A."G. 
“ acpherson, Judges.’ 
Evidenço — Accompkice — Corrobora- 
tion—Section 28 Act II of 1855. 
Queen versus Godai Raout. 
Committed by the Magisi»ate, and tried by 
the Sessions Judge of the 24-Pergunnahs, 
ona charge of Abettnent of the offence 
of adhinistergtg stupifying drugs with 
enten? to facilitate the commssjon of Theft. 


The Hom ble 


‘A Jury may conviet upon the evidence of ‘an accom- 
plice ‘pa h not corroboratede so as to-show the pri- 
souer’s actual participation in the offence. e 
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Section 28 Act II of 1855 applied only to the old 
Supreme Courts and the rules and-practice prevailing in 
them; and does not show that in the Courts of the 
Mofussil corroborative evidence is legally requisite to 
support the testimony of an accomplice . 


We have heard Mr. Cochrane for the 
appellant in this case, and we have given 
the point raised very full consideration, 

The appellantYhas been found guilty of 
abetment of the offence of administering 


-a stupéfying drug to certain women, with 


intent to facilitate the commission of theft. 
in consequence'of which abetment the of- 
fence was committed. He appeals on the 
ground that he has been convicted on the 
uncorroborated evidence of an approver 
(already himself convicted of the offence), 
and that, as a matter of law, he should on 
such evidence not have been convicted. He 
further appeals on the ground that the Ses- 
sions Judge misdirected the Jury, inasmuch 
as he did not direct them that there was no 
evidence corroborative of that of the ap- 
prover, 


On the evidence of fhe approver, it ap- 
pears that, while two other persons went to 
the house of the women in question, and 
actually drug8ed and plundered them, the 
approver and the appellant remained at a spot 
some little Way off on a bridge, where they 
were afterwards joined by the other two on 


their return from the house with the booty. 


In addition to the stasements of the approver, 
there is nothing against the ‘prisoner, ex- 

cept that the women identified him as being 

a person who, on various occasions for fifteen 

days prior to the drygging, had come to` 
their house in compayy with One af the “two 

persons who actually did drug’and Tob them. 

There is, in fact, no corrgborative proof of 
the prisoner having actually ` participated 

in the offence charged. The case was tried 

Vy a Jury, and the Sessions Judge in his 

summing up warned the Jary carefully that 

the approver’s evidence must be received 

with suspicion and guardedly, and that it 
must be corroborated. But he did not. 
direct the Jury that the approver’s evidence 
wasnot corroborated, and he left the whole 
question of fact to them, directing them ou a 
review ofthe wh8le evideifce to say whether 
the appelant was or was not guilty of the of- 
fence charged. The Jury having found the 

prisoner guilty, he appeals to this Court on 

the grounds stated above. 9 


The appeal must be dismissed., The con- 
viction was on a triaFby Jury, and in such a 
case an appeal is admissiblewn matters of law 
only (Section 408 of the Criminal Procedure 
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Code). Itis, no doubt, true that Judges will, 
in their discretion, advise a Jury not to con- 
vict a prisoner upon the testimony, of an 
accomplice alone and without corroboration; 
and, except under special circumstances, it 
is not the practice for the Jury, when so 
advised by the Judge, to convict a prisoner 
upon the sole „and uncorroborated evidence 
of an accomplice. But no positive rule of 
law exists on the subject, and the Jur? may, 
if they pleast, act upon the evidence of an 
accomplice, even in a capital case, without 
any confirmation of his statement (see 
Taylor on Evidence, 2nd Edn.‘ pp. 778, 779, 
and the cases there cited). And;—as indeed 
appears from the report of case specially 
cited in support of the appeal, Regina vs. 
Farler 8, Car. and Payne 106,—the Judges 
do not, in such cases, withdraw the cause 
from the Jury by positive directi$ns to ac- 
quit, but only advise them not to give credit 
to the testimony. 

Under the circumstances, neither the 
direction of the Judg®, nor the conviction by 
the Jury, is shewn to be wrong in any matter 
of law, ,and the conviction must be upheld 
by us. 

It has been contended thate Section 28 
of Act II 8f 1855 shows that corroborative 
evidence is legally requisite to support the 
testimony of an accomplice. * But we do not 
think that that Section shows this, or ia any 
way alters the law as previougy existing on 
this subject. Section 28, after declaring that, 

“except in cases of treason, the direct evi- 
dente of gne ‘witness who is entitled to full 


credit skMll be*sufficient proof of any fact,. 


provides that this declayation shall not affect 
any rule of pracjice that requires corrobora- 
tive evidence in support of the testimony of 
an ‘accomplice. But this Section applied 
not to the Courtsof the Mofussil, but only 
to the old Supreme Courts, and the rules and 
practice prevailing in them. This appears 
from the words “ such Courts” used in Sec- 
tion 28g which words must be necessarily 
read as referring to the Supreme Courts 
which . are specially mentioned in the 27th 
Section which S*immediately preceding, 
Moreover the” object of Act II off 1855 was 
to relax rather than to increase the strict- 
ness of the rules of evidenct, and it con- 
cludes in. Seetion 58 with the following 
words:—“ Nothing in this Act contained shall 
bè so construed as ġo sender inadmissible 
in apy (ourt any evidence which, but for 
the passing of this Act, would have been 
admissible in such*Court.’? 
. e 


` The 16th January 1866. 


e «© Present: . 
The Hon’ble f. B. Kemp and F. A Glover, 
Judges. 


Commitment (Powers of Sessions 
Judgé)—Assault — Hurt—Grievous 
Hurt. A 


Queen versus Ramtohul Sing and others. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Shahabad, 
ona charge of Grievous Hurt. : 


A Sessions Judge has no, authorigy to interfere and 
direct a commitment in the case Of a conviction for 
avsault under Section 352, or of hurt under Section 823 
of the Penal Code,,both of them being offences triable 
by the Subordinate Court. , 

When the result of a joint attack by seve®al perso 
on one party is fracture ofthe arm of the party asSaygft- 
ed, the offence committed is grievous hurt an t 
assault; and as the attack was made in furtherance of 
a common object, all are equally guilty of the same 
offence, e e 


Wita regard to the appeal of Sheonarain, 
we think that the Sess¥on Judge, in quash- 
ing the Deputy Magistrate’s order, and order- 


y 


ing the prisoner to be committed to the ~ 


Sessions, acted without jurisdiction. 

Section 427 of the Code of Criminal 
Procedure enacts that such an order can 
bg passed only when the conviction is of 
au offence not triable by the Subordi- 


‘nate Court; but, ein the present instance, 


Sheonarain was convicted before the Deputy 
Magistrate of assault under Section 352 
of the Penal Code, and punished for that 
offence, so that, as the offence of which he 
was convicted was one triable by the Subor- 
dinate Court, the Sessions Judge had no 
authority to interfere aud direct a commit- 
ment. It follows of courge that the sen- 
E DRE : . e 
gence of ten months’ rigorous impris@{ment 
passed upon Sheonardin must be rehitted® 
and the original qrder of the Deputy Magis- 
trate be restored. an 
Bat, on locking at the record of the origin- 
al ease, we observe that the Depus Magis- 
trate was prima facie wrong in convicting 
Sheonaraip under Section 352 of the Coge of 
Criminal Proceduremt all. e . 
The action taken by this man -appears to 
have been excessively violent, and the re- 
sult of the joint agtack was fracture of the 
arm of the &ssaulted party.» Now, as all the 
accused took parpin an attack, and as the 
attacks was made in funtherancepof their 
common object, al? were guilty of ‘ke same 
offence, whith smounted to grievous hurt. « 
“Although, therefore, we are bougd to 
annul the sentence passed on Shvonarain 
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by the Sessions Judges on $ technical point, 
we think it is still open to him to refer the 
Deputy Magistrate’s proceedings to this Court 
under Section 484 of the Code of Criminal 
Procedure, with a view to their being 
reversed as illegal, and a new trial ordered. 

These remarks apply equally to the case 
of the appellant Ramtohul. The offence 
of which he was convicted by the Deputy 
Magistrate was hurt, under Section 323 of 
the Penal Code, and was one properly triable 
by that Officer, so as to take the case out of 
the jurisdiction of the Sessions Judge under 
Section 427 of the Code of Criminal Proce- 
dure. ° t 

With regard to the remaining prisoner 
Jeena, we see no reason to mterfere ; his 
mmitta and trial by the Sessions Judge 
rogular, and on the*evidence we think 
nviction amply justified. 






— 


The ?7th January 1866. 
Present: 


The Hon’blf W. S. Seton-Karr and A. G. j 


Macpherson, Judges. 
Misdirection—Evidence. 


Queen versus Choonee and others, 


Committed by the Magistrate, and tried by 
the Sessions Judge of Patna, on a charge 
of Abetment of Robbery. 


The omission of a Judge to point out to the Jury the 
weakness of the evidence against the accused, and the 
possibility of other persons being the guilty parties, 
does not amount to a positive misdirection. Where 
there is some evidence to go to a Jury, the Court cannot 
interfere, There must be a misdirection or some error 
inlaw. The case commented on, however, as unsatis~ 


factory. 
uctory 


e 
We Nve sat together in this case, and have 
filly considered the appeals of these prison- 
crs who have been heard by their pleader. 
We have also heard’ the Junioy Pleader of 
Government in support of the conviction. 

The enty point on which we could inter- 
fewe in this ease, Which was trieg before a 
Juryewould be that there had begn a posi- 
tive, miselirection by the Judge to’ the 
Jury, or that there wa§ a total failure of the 
legal evidence necessary to support the con- 
viction, such failure amousting to error in 
matter of law. ” a 

We cannot term this ase by any means 
J satisfacipry ong. There is no evidence 
Wwhatevere to show when or by whom the 
deceased Deokeea, Ram wag murdéred or 
robbed.#Fndeed, the prisoners have been ac- 
quitted of abetment of murder, antl hare 


been convicted of abetment of robbery. 
The robbery on the charge framed by the 
Magistrate, is stated to have been committed 
between the Stations of Futwa and Buktiar- 
pore ; but there is not a tittle of evidence to 
show where the deceased was actually mur- 
dered and robbed. The Stations in ques- 
tion are next ie order on the line to the 
South of Patna City. The evidence goes to 
show gthat the murdered man was found 
dead by ,the Station Master of Dinapore 
when he oped the carriage, and that the 
prisoners -had been seen to enter the carriage 
with the deceased when the same train left 
Jumalpore af 10 o’clock on the 10th of De- 
cember 1864. 


The evidence for the prosecution, including 
that of the chief witnesses, Meetun and Pultoo 
Singh and others, goes to show that the de- 
ceased staid at Jumalpore on the night of 
the 9th of December, having left Burdwan by 
the 11 o’clock train of that day ; that the de- 
ceased was escorted to a lodging by the 
orders of the prisoner Choonee Jemadar, who 
is employed on the Railway ; that the next 
morning he was advised by the Jemadar not 
to go up by the day-train as it was much 
crowded, but to wait for the night-train ; that. 
ChooneeJermadar procured him his ticket, and 
that this prigoner put the deceas@d into his 
caitiage, together with the three appellants 
now beforetheCeurt. The evidencealso shows 
that the prisoners Pulfoo Moodee and Daboo, 
are servants of KChoohee Loll. Sheoburt ap- 
pears to be unconnected with the others, 
though he got into the same carriage with * 
them. The prisoner Choonees whe is ‘d- 
mitted to have never left Jumelpor# in his 
defence, pleaded enmity on the part of one of 
the priocipal witnesses, Puffgo Singh. The 
other prisoners, Pultoo and Daboo, pleaded 
that-they had never left the Station of Ju- 
malpore, while Sheoburt gmve evidence to 
show that he had gone up the line to Azim- 
ghur, but on a different date. 

Of the value of this evidence, which was 
commented on by the Judge at length, it was 
wholly for the Jury to decide, and it is clear 
to us that they must have discredited the 
defence, as well as shat théemust have given 
full credit $to the principal witnesses who 
spoke of the interest taken by Choonee Loll 
in the movements of the deceased and to the 
simultaneous departure of the ¢éleceased and 
the prisoners‘n the same carritige with no 
one else. oar) : 

We think that it would have been yell if 
the Judge had pointed out more strongly to 
the Jury the weakness of the evidence and , 
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the possibility of the deed, whether robbery | I have no ection t® dispose of the appeal 


or murder, or both, having been committed 
by other parties, seeing that between Jumal- 
. pore and Dinapore, a distance of 110 miles, 
there are no-less than ten stations. But we 
_ cannot say’that this omission amounts to a 
positive misdirection ; neither-can we say that 
there is such a total failur@ of evidence as 
amounts to a want of the legal evidence ne- 
cessary to uphold a conviction. There is 
some evidence, connecting the prisoners with 
the deceaseďboth at the Station of J emalpore 
and at the time of their departure; and if the 
Jury thought fit to believe and to couple this 
evidence with a failure on the .part of the 
prisoners to account for their leaving the 
train, or with a false or discredited defence, 
it is impossible for us to say that there was 
notsome evidence to lead them to a conviction, 
The evidence against Sheoburt, who is not 
shown tó have manifested any interest in 
the movements of the deceased, is’ even less 
than those against the other prisoners : for he 
_ is only proved to have got into the train with 
the rest. In the esse of Gunesh, another 
prisoner in the case, whose conviction was 
previously quashed by the High Court, there 
had been a positive misdirection on the part 
_ of the Judge with regard to om important 
confession, which was no confessipn at all. 

It is our opinion that we cannot interfére, 
as there has been’no misdirection in this in- 
stance, and as there wab some evidence to go 
to a Jury, and no error*in mgster of law has 
been shown to us. 

+ The appeals must be dismissed. 
e 





° $. 3 , 
The 19th January 1866. 
* Present: 


The Hon’ble L. S. Jackson, J. B. Phea, 
and F. & Glóver, Judges. : 


Zand disputes—Jurisdiction of Ma- 
- gistrate. 


Miscellaneous Criminal Appeal. 
“Dewan Elahee Newoz Khan and Aftabonissa, 
versus 
Suburunntssa. e ° 


In cases of aisles concerning the® pogsession of 
Jand under Section 318 of the Code of Criminal Proce- 
dure, the Magestrate has no juri&liction to interfere 
unless he is ght satinted of the existence of a dispute 
likely to cause a,breach of the peace. y - 

Glover, J-—TH=E argument in this case 
has been allowed to gb far beyond the scope 
of the petition of appeal. As, however, the 
points at issue ar@of considerable importance, 


4 


with reference to them, as well as to the 
point speciall? note®æinsthe petitioħ. 

The Deputy Magistrate’s order there is de- 
clared illegal— 

(1.) Because the dispute referred to the 
right to collect a share of certain rents, and 
not for possession of any defined portion of 
land. x 

(2.) Because the parties to the suit ate not 
either of them in actual manual possession of 
the land in question. 

(3.) Because the Deputy Magistrate has 
not recorded any formal proceeding under 
Section 318 ofthe Criminal®*Procedure Code, 
stating his grounds for believing that a 
breach of the peace was likely to occur, 

Lastly. The Sessions Judge is declared 
be wrong in not heafing the appeal. , A 

The last objection is not very clearly’ re- 
corded. It is not contended by the petition- 
er’s pleadtr that there is any appeal, préper- 
ly so called, from an order ef a Magistrate 
passed under Section 388. So far the Sessions 
Judge’s order on the petition, to the effect 
that he had no jurisdiction, was torrect. The 
object of the petitioner was apparently to get 
the Sessions Judge -to look into his objec- 
tions touching the nature of the claim, and’to 
refer the case to the High Court under Sec- 
tion 434 of the Procedure Code. The Ses- 
sions Judge, no doubt, mistook the nature of 
the petitioner’s application, but, as the whole 
case is now before the Court under Section 
404, there is no necessity for sending it 
back for a formal order. l : 

` With regard to the allegation that the dis- 
pute is for a fractional share of profits of an 
ijmallee property, I think that the appel- 
lant has altogether failed eto make out hjs 
case. Thé record describes the proferty, of 
which possession is sought, asa regularly de- 
fined and demareated shikmee talook, with a 
specific namg, and it is alleged to consist of a 
143 annas share of the parent zemindary. 
There is nothing to show that thetlam was 
fora shay of the rent óf an undivided 
estate. nother point would be that tleis‘ap- . 
peal comes under S€ction 404. The error com- 
plained of must be one of law, and there is 
no power in this Court under the Section to 
enquire into the twuth of facts found by a 
Lower Couft. Here the Deputy Magistrate 
has distinctly hel® that the dispute is not 
for tlee shares of 2 talookeq. meha, but th 
the subject of dispute is one enti*e talook 
comprising the ]44 annas share of ten, mou- 
zahs, and with such a finding I gpSrehend 
this Cott could not interfere. f 
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Then, as to the secongl objection; I have no 
doubt that Section 318 refers to and includes 
all partiesconcerned ip the dispwte ‘‘ whether” 
(to use the words of the old law Act IV of 
1840) “proprietors, dependant talookdars, far- 
mers, under-farmers, ryots, or other persons,” 
and that it is not essential that the parties to 
such a suit should be or claim to be the actual 
and manual possessors of the land. The 
words of the present law are very broad; 
they are, that when a dispute exists concern- 
ing any land,.the Magistrate is to call upon 
all parties concerned, &c., &c., and it seems 
to me impossible to restrict the*meaning of 
the word all toghe narrow limits of resident 
cultivators. Itappears fairly and consistently 
to include all the parties mentioned in Sec- 
tion 2 Act IV of 1840. That Act was 

næd to enlarge the provisions of the old 
lgvyon the subject, Act XV of 1824, which 
restricted thé Magistrate’s interference 40 
cases where proprietors of land were con- 
cerned ; and had Act XXV of 1861 been in- 
tended to redute the ļaw’s action to narrower 
limits, doubtless Section 318 would have 
distinctly sajd so. So far from doing that, it 
appears to me fo follow the meaning of Act 
IV of 1840, and to use the same form of 
words, viz. “ all ‘pérsons concerned in such 
dispute.” y f 

I am of-opinion. therefore, that the pres¢ht 
case was rightly brought under Section 318. 

Lastly, as to the Deputy Magistrate’s omis- 
sion to record any formal grounds for appre- 
hending a breach of the peace. 

Strictly speaking, the objection does not 
apply to the Deputy Magistrate’s proceedings 
at all, but to those of his immediate superior, 
whe ordered the case to be brought under 
Section 318, and sent to the Deputy Magis- 
trate fey enquiry Into the fact of possession ; 
but, taking it in its breadest sense, I do not 
think that the Magistrate’s omission to re- 
cord in a separate statement his reasons for 
believing a breach of the peace Mkely is suff- 
cient to nyllify the Deputy Magistrate’s spb- 
sequent action. Jt is nowhere required by 
the law that the Officer directing*an enquiry 
under Section 318 showd himself take or 
record evidence on theesubject ; he is merely 
to be satisfied “ that a dispute likely to in- 
duce a breach: of the pgace exists,” and to 
state the grounds of his beingeso satisfied. 
Now, in the great majority of instances, 
these grounds woyld he fhe reports of the 

cials, “who had visited the spot and 
had seen the preparations for tiot or un- 
lesa) seontubly * and were the Magistrate to 
record tltem, they would, in all probability, be 
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writtenin almost the very words used by 
the Police. It appeari to me, therefore, 
although I admit the proceeding to be irregu- 
lar and deserving of blame, that a Magistrate 
endorsing a Police Officer’s reasons for ap- 
prehending a breach of the peace dy stating 
his concurrence in them, and ordering in 
consequence an enquiry under Section 318 
is sufficiently within the meaning of that 
Section to prevent an Appellate Court’s an- 
nulling his order for illegality. Though not 
in stricf rule, the Magistrate’$ proceeding 
carries out the intention of the law, which 
is that the Officer trying a case or directing 
it to be tried, under the above Section, should 
be himself responsible for taking the matter 
out of the usual course of law on the ground 
that by doing so he was preserving the 
Queen’s pence. 

For these reasons I would reject this ap- 
plication, and uphold the order of the Lower 
Court. . 

Phear, J.—I am of opinion that this ap- 
plication should be granted. 

Had it not been for the strongly expressed 
opinion of Mr. Justice Glover, I should cer- 
tainly have been disposed to think that the 
“ possession of land, &e ,” contemplated in 
Section 318 of the Criminal Procedure Code, 
was (as the Séction itself expresses it) ‘‘ac- 
tual” possesion, and not constructive pos- 
session by the rgceipt of rents. It seems to 
me that the breach ofthe peaceintended to 
be anticipated is something inthe way of a 
personal strugSle for the actual enjoyment 
of the immoveable property described, and, 
had I been unassisted,eI should have copsi- 
dered that the primary sensg of tye words 
employed supported that view and no other. 
It would not have océurre® to me that the 
directions giver in the earlidt Act to assem- 
ble at the enquiry all the various proprietors, 
&c., concerned in the dispuge, so far enlarged 
the other words of the Act as to indicate 
that the Peace Officer was to deal with any 
thing beyond a local and tangible subject of 
quarrel. If“ possession” is here intended 
to embrace any meaning beyond that which 
involves direct enjoyment of the subject, 
there is nothing to.confinestpe occurrence of 
the dfspuse and consequent breach of the, 
peace even*to the neighbpurhood of the im- 
moveable propgy'ty, which defines it, and, in 
that case, itis difficult to imagine why the 
Legislature should consider if. neéessary to 
distinguish violent, digputes about rights of 
immoveable property *from those in which 
questions as to rights to m®veable proptriy 
have inflamed the passionsof the parties. 


‘As much might truly be said of almost” any 


‘distinctly negative the allegations made by 
. the complainant with regard to it, and only 


But, whatever might be the conclusion to 
which further dnd mature consideration 
might lead me`on this point, I think the Ma- 
gistrate has no jurisdiction to enquire into 
the matter of possession at all, unless he is 
first satisfiéd that a breach of the peace is 
actually likely to occur in reference thereto. 
It necessarily follows that he must adju- 
dicate definitely upon this point, and the 
Legislature also adds that he mugt re- 
cord his reasons for ‘being so satisfied. 
In this case*he docs not appear*to tive done 
either of these things. Perhaps it might be 
immaterial to the validity of the proceeding 
before him whether or not he finally record- 
ed his reasons as directed by the Act ; but, as 
the imminence of a breach of the peace 
constitutes the substantial ground for. his 
interference being involved at all, it ought, 
in my judgment, to be distinctly adjudicated 
upon by him. So far is this, which I consider 
to be a requirement of law, from. being ful- 
filled that the Deputy Magistrate does not 
even allude in his decision to a breach of 
the peace. The do@ument which exhibits 
his judgment is headed as if the case were a 
Civil syit between parties, and certainly 
the inference*from the passage, which 
suggests itself to my mind, is that the pro- 
ceedings before the Magisirdte were con- 
ducted as a piece of private litigation with- 
out any reference whatever to the main 
purpose of the Legislattre. I think we are 
specially bound in this country to: take care 
that the action of our Courts of limited juris- 
diction is not diverted from its proper end, 
andis net in apy way wade to pander to the 
unhealthy craving of the people for litigious 
contest.. Moreover, I may add that in this 
particular instand not only is there no ad- 


judication on thé point, but I cannot gather K% 


from the facts disclosed that there was any 
real ground for apprehending # breach of the 
peace. The reports of the Police Officers 


say that the dispute was one which might 
not improbably lead to a breach of the peace. 


dispute whateverstetween,persons belonging 
to the classes of society who ai® the less 
accustomed to self-restraint, and if it is suff- 
cient to suppert the jurisdiction of the Magis- 
trate under Seption 318 of the Code of Crimi- 
nal Procedure, I am at a loss *to conceive 
why, the Legislature shoyld desire the rea- 
sons which satisfy the Magistrate- to be 
recorded, : 
The case must_go before a third J udge. 













` . e 
16 ., Criminal, ` THE WEEKLY REPORTER. Rulings, [Vol V, 


Jackson, JW cacur with Mr. Justice 
PHear to this extent that,’as thé root of 
the Magistraée’s jusisdiction in cases’ under 


‘Section 318 *of the Code of Criminal Pro- 


cedure is the necessity of preserving the 
‘public peace, and, as the Legislature has made 
it a condition pfecedent to his interference in 
such cases, tliat he should be satisfied of the 
existence of a dispute likely to occasion a 
breach of the peace, the proceedings in this 
case are defective, as it does not appear, in 
the face of them, that the Magistrate or any 
Magjstrate was so satisfied. 

Various pfrties presented petitions to the, 
Magistrate of the district, iWwiting his inter- 
ference, and the Police Officers made reports, 
in which it was stated that a disturbance was 
probable. On this the Magistrate appears rd 
have passed an orderdirecting a Subordfng&e 
Magistrate to place the case on the file¢afid 
pYoceed under Section 318. 4 

From this it is not clear whether the Ma- 
gistrate intended anything more than that 
the Subordinate Magistrate should proceed: 
to hold the enquiry, if ho were satisfied 
that a breach of the peace was likely to 
occur, , ; a 

At any rate, it does not appear from the 
record that either the Magistrate of the dis- 
trict or the Subordinate Magistrate, was“ 
actuated by that belief, which, T think, is. 
essential to authorize his,interference. 

I am very-strongly of opinion that itis of 
the highest importance to restrict the action 
of the Criminal Courts in their interference 
‘with property to the cases in which such 
interference is expressly authorized by law. 

„And for this reason I concur in setting 
aside the order as made without juri8dic- 
tion. ae i 

It does not appear to be necessary#@that Ù 
should record my opirfon on the othe? poin®s 
raised in the juggment of my learned col- 

s 


leagues. . ' ; 





. ‘The 20th January 18607 e 


/ œ Present? °, a 
The Honle W. S.e Seton-Karr and À; G. 
Macphersons Judges. 


Transportation (Term of—under Sec- 
tions 412 and 59 Peral Code), 
Queen versus Mohgnundo* Bhundary and 
hers. 
Comnftted by thee Deputy @agis#ate, andr. 
tried by idesOficiating Sessions Judge of 
Beerbhoom, ore a charge of Dacoity. ° 


~ A sentence of transportation under Sectioffs 412 and 
59 of the Penal Code cannot exceed 10 years. 
e 


e 
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Seton-Karr, J—? PEELA reason what- 
ever to distrust the judgment of the Court 
and the Assessors if tRis casg. y 

There was every probability of the wo- 
man Ahladi’s recognizing the prisoner 
Bipun, and the. evidence'as to the finding 
of the stolen property as against the other 
prisoners, seems quite full and conclusive. 

I doubt, however, whether under Sec- 
tions 412 and 59 the prisoner Ramessur can 
be sentenced to 14 years’ transportation. 
Section 59 says that the transportation is 
not to be less than seven yearggnor more than 
the term for gvhich the prisoner would be 
liable to imprisoment. Now, by Section 412, 
the imprisonment can only extend to 10 years, 

Therefore i? seems to me ‘that the trans- 

i Nout commuted under Section 59 can- 
aot be more than 10 years. | 

would reduce the punishment of ay ad 

` sup to 10 years’ trausportation in this View 

of the law. 

The other appeals are rejected. 

Macpherson, J.—As the sentence of 14 

years’ transportation above referred to, is 

expressly stated to be given under the two 

Sections 59 and 412, I concur wilh Mr. 

Justice Seton-Karr in thinking (for the rea- 

sons assigued by him) that the sentence must 

be reduced to 10 years’ transportation. e 





The 23rd January 1866. 
Present : 
The Hon’ble G. Campbell, Judge. ° 


Judgment of Judge—Grounds of com- 
mitment—Hvidence. 


e 
Qwen versus Ishur Manjee and others. 


e 
* Committed by the Magistrate of Bancoorah, 
and tried by the Sessions Judge of West 
Burdwan, on a charge of Dacoity. 
A Judge is bound to state in his judgment the evidence 
on whgch #e convicts. The evidence in this case com- 
ented on, as,well ag the omission of the Magistrate to 
give in the grounds of commitment anf particulars of 
the @ase. ; e 
-I Dô not considey That this case comes 
before this Court in the shape in ‘whiclr it 
ought to come. I think that the Judge is 
bound to state in his juđzment, the evidence 
- on which he ‘convietg the prisoners. He 
merely says :— It is beyond doubt that a 
f dacoit Woccurred? and that the prison®rs, each 
and an of them, took part in, the offence.” 
The judymeut then goes on to give an extra; 
ordia, und, to me, Unintelligible reason 
for not coming to any finding as respects the 
e 


NS 


more serious charges of dacoity with grievous 
hurt, and in fact formally`aequits the pri- 
soners on those charges. It seems to me 
that, if òne word of the evidence is to be 
believed, and any offence at all was commit- 
ted, it was dacoity with grievous hurt under 
Section 397 of the Penal Code, and that not 
only prisoner No. 1 (who, according to the 
evidence, strick the blow), but all the other 
priseners, members of an unlawful assembly, 
prosecyting a common object, were guilty of 
that dfencé (not of abetment of it as charged 
by the Magistrate) under Section 149. 
The Judge. says, “ there is no direct proof 
that the smother of Bholanath sustained 
grievous hurt, and there is no necessity, &c.,”’ 
when in fact there was the evidence of 
the woman herself and of the other wit- 
nesses, of the Civil Surgeon (examined 
before the Magistrate and sent to the Judge, 
but not examined by him) ;in fact, I do not 
see what evidence could have been more 
direct. Then the Judge thought fit to 
omit to examine some of the witnesses 
sent up by the Magtstrate, though, as they 
are entered in the Calendar, it seems to 
me that Nos. 9 and 10, who did not pro- 
fess to recognise the dacoits, but heard the 
cries, would have been important as impar- 
tial witnesses to certify whether the more 
direct witnesses to recognition mentioned the 
names of the @acoits at the very moment, 
and the witness; No. 11, whe is said to have 
recognised tye dadoits, was especially import- 
ant, not being the prosecutor’s witness, but 
(it would appear) a person sent for at the 
instance of the prisdher’s meoktear. si gain, 
the Judge ought in such a case Tefvariably to 
insist on the attendance of the Police wit- 
nesses, who could testify to the manner in 
which the property was Asore and the 
confessions, &c., obtained. And the Ma- 
gistrate should always send such witnesses 
when, as in this case, their evidence is im- 
portant. The evidence against the prison- 
ers consists in— . 

1.— Wit sses to recognition at the time 
of the dacoity. 


2.—Some small articles of property said 
to have been fond in th? house of No. 1. 

3.—The partial admission “of the prisoner 
No. 7. 7 

The Polic ought to have *proved that the 
complainant named the piisoners from the 
first, how and under what circumstances the 
articles of properfy were recovered (the 
finding is only proved hy a formal witness 
called for the purpose), and how the admission 
was obtained; tlris is not shewn at all. š 
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Notwithstanding, however, the omissions 


mentioned above, I find that the first Police’ 


reports (though not-properly proved as they 


shouldhave been)do not mention the names of f 
the prisoners ; that the witnesses ‘examined, 


swear very positively tothe recognising the 
dacoits ; thąt there, is someevidence, suchas it 
is, to the finding and identity of the‘ property, 
and that the admission of ong of thedacoits was 
recorded at the time before the Deputy Ma- 
gistrate ; that the prisoners have no&set up 
er proved any good defence, and*that® with 
the exception of Boro Nuddea Manjee, No, 
2, to be presently ‘noticed, they do not allege 
any good ground of appeal before me. 

That being so, and the prisoners being con- 
victed of dacoity by the unanimous verdict of 
the Judge and Assessors, I do not see sufficient 
ground for interference in this case, and 
dismiss the appeal of all the appellants, ex- 
cept Boro Nuddea Manjee, No. 2. 

Boro Nuddéa Manjee urges that he is a 
leper, and physicully incapable of committing 
the offence alleged against him ; and he ap- 
peals to his physiĉal apßearance. He seems 
to have made the same defence before the 


Judge, buf. the Judge omits tọ notice it. 


I therefore think it necessary to call on the 
Judge to certify, whether in his opinion the 


prisoner is or 4s not physically capable of the | 
~ e 


offence imputed to him. 

I must add that I notice defects in the 
investigation préor to its trial at the Sessions. 
I cannot understand why*it ig, that, with 
so highly paid a Police Force, the most 
important cases are so often left to infe- 
rior officers. This cas of dacoity with 
serious wdutding, was only investigated by 
a Subordinate Police Offjcer called by the 
witnesses the Buksh&e, that is, I suppose one 
of the old Mohurrirs dressed in uniform as 
a Head Constable; and I must again bring 
to the notice of the Judge of the English 
Department the wide spread of the practice 
of sending away, the: witnesses from the 
Magistrate’s Court till a more convenient 
season, so as to preserve the shadow without 
the substance of rapid disposal of bysinegs. 
[n this case the witnesses were sent in on 
24th September, butethe Deputy. Magistrate 
Alla Mahomed, sent them away agpin for a 
‘ime, without any ‘examination whatever. 
They were sent in a second .ttme, and ex- 
mined for the figst time on 5th ‘October. 

The Magistrate also Seems to* omit to 
sive in the-grounds of commitment any 
articulars of the case. He should then 
nake “an official reford of the circumstances 
nd evidence by whieh, and fhe dates when, 
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the case was brought to‘light, and should, in 
fact, render hig grounds of commitment a 
proper and complete aft df accusation. — 





The 25th January 1866. 
Present: , 


The Hon’ble F. B: Kemp, W. $S. Seton- 
Karr, and: L. S. Jackson, Judges. e 


Evidence—Accomplice. 
° Quepn versus Dwarka. 


Committed by the Officiatigg Magistrate 
of Monghyr, and tried by the Sessions 
Judge of Bhaugulpore, on a charge of 
Abetment of Murder, Sc. a 
The testimony of an acco plice is not alone tnin 

for a conviction. The corrolbration must be on matter% 

directly connecting the prisoner with the offéncefof 
whicX he is accused ; and the evidence of two or more 
accomplices requires confirmation equally with the testi-. 

mony Of one. i 
Havne considered this case¢ogether, we 

find that the Sessions Judge has ' convicted 

the prisoner, appellant, upon the evidence of 
two accomplices, which evidence,” as to the 
oppelldat’s participation in the crime, is not 

in any way corroboratéd. . a . 
We think that the rule by which our 

Cousts of Criminal Jurisdiction must be 

guided, is that the testimony of an accom- 

plice ig not alone sufffcient for a conviction ; 
that’ the: corroboration must be on, mut- 
ters directly connecting the prisoner with 
the offence of which he is accused ; and that 
the evidence of two or more accomplices re- 
quires confirmation equally with the testi- 

mony of one. K 
We observe'that in this case, if the evi- 

dence of the. accomplice witħesses be frue, e 

the prisoner has taken part in a deliberate ¢ 


eand atrocious murder for the meanest mo- 


tives, aud, if he %e guilgy, it would be 
against the ingerests of justice that he 
should escape. 

It £ppears to us that, if the accomp¥ices 
have told theetruth, a little’ inquiry ought ® 
to lead to %he obtaining of evidence ®y 
which their testimony mjght he confirfhed. + 
. We direct, therefore, under Section 422 
of the Code of Criminal Procedure, that the 
Court of Sessigns shail make enquiry ` whe- 
ther the prisoner is knojvn to Have associated 
with the accomplices, or with the man 
Gurbho@who has bean hanged gr thisftrime, 
or whether hę issknown to have frequently 
absented himself frem hig howse about _the® 
time of the comnfission of this cme 


without legitimate cause, whether he was 
e 


t 


` 


4 


` 
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seen at the place wlfere The deceased men 
were poisoned or where the poison was 
bought ‘bout the ‘time of fhe transaction ; 
and that the Court shall réceive such evi- 
dence as may be offered on the part of the 
prosecution upon these or otber points bearing 
upon the guilt of the prisoner. 

After recording such evidence with all 
the precaution which the peculiar -circum- 
stances of the case will suggest to the 
Judge, and allowing the prisoner to allege 
any thing, or bring any counter-evidence 
which he may have to offer, the Judge will 
return the proceedings to this Court for 
final orders. 





- ° The 26th Jenuary 1866. 


>% Present: 


The Hon’ble W. $. Seton-Karr, and £ G. 
Macpherson, Judges. { 


Conviction and -sentence on several 
charges—Rioting—Hurt— Grievous 
Hurts 


Queen versus Azgur and otherd 


Committed by the Magistrate, and tried by 
the Sessions Judge of Backergunge, on a 
charge of Riot being armed with déadty 
weapons, Ee. « ? . 


Conviction and sentence both for rioting ‘and for 
grievous hurt upheld, the punishment being on the whole 
not more severe than might properly have been awarded 
if the conviction had been for grievous hurt only. 

A person convicted of rioting should not be convicted 
of hurt or grievous hurt caused to himself. = 

In this case fifteen prisoners have been 
found guilty, ls¢ of rioting being armed with 
: deadly weapons ; 2nd, of causing grievous 
hurt®y means of an instrument for stabbing 
* or etting ; and 878, of causing hurt by the 
like means., On the cogvictiou for rioting, 
they have been“senteic d to three years’ 
rigorous imprisonment each ; of the conviction 
for grievous hurt, two, namely Azguy and 
eRoshundes, hawe been sentenced to an addi- 
- tiogal term of two years’ rigoroys imprison- 
ment, while all the othe®s have been sentenced 
to one additional ‘yéar. No punishment is 
awarded on the conviction for causing hurt, 
the’ punishments given ypder the other heads 
being deemed sufficient. * 

There is no questio® as to the propriety of 
the figding of fact as to the riot and as to 
one of the prisoners, Fukeer Mahomed, hav- 
ing been hurt “ grievously,” ‘ana æ to another 
prismer, Ahmed Ally,,having been hurt in 
the riot. e. ' 
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The prisoners appeal, all of them, ou the 
generdl ground that, as they were all con- 
victed of the riot, they ought not also tc 
have been found guilty on the other counts 
But we think there is nothing Jegally wrong 
in the convictions, as the rioting did not 
necessarily lead to grievous hurt, and as the 
causing of gréevous hurt was in respect of 
one person, while. the causing of hurt was in 
respect of another. Moreover, the sentences 
are ngf in the whole heavier than might. pro. 
perlyfiavebeen inflicted, had they been found 
guilty of causing grievous hurt alone. - 

Fukeer Mahomed .and Ahmed Ally, the 
two prisoners who were hurt, have, however, 
a very substgutial ground of objection to the 
convictions and sentences as to them. They 
have, no doubt, been rightly found guilty on 
the first count, for rioting. But, as Fukeer 
Mahomed is himself the person to whom the 
grievous hurt with which the prisoners were 
charged ‘was caused, it seems somewhat 
absurd, and itis wholly inconsistent with 
justice, that he should be found guilty of the 
offence of causing that grievous hurt. His 
conviction and sentence under the second 
count of the charge (viz. for causing griev- 
ous hurt, &c.} are quashed and set aside. In 
like manner, as Ahmed Ally is himself the 

erson tg whom the hurt Which is, the 
subject of the third count was caused, it is 
absurd to fin@ him „guilty of the causing of 
it. Heis not sentenced urtder that count, 
but it is impossibfe for us to say how far his 
conviction under it may have influenced the 
Judge in his fixing the sentence under thre 
secoud count; and, as he is semenced to a 
long period of imprisonment forthe offence 
of rioting, we think that the sentence passed 
on him in the second” gount (for causing 
grievous hurt) should also be set aside. 

As regards the other prisoners who have 
appealed, the appeal is dismissed. 


The 30th January 1866. 
Present: 
The How’ble A, G. Macpherson, Judge, 
e , Robbery—Hs#tortion. 


Queem versus Duleelooddéen Sheik and 
Jameer“Faqueer. 


. - J . s . 
Committed by the Magistrate, and tried by 
the Sessions Judge of Rajshahye, on a 
charge of Extortion. aA 
ry e 
Where a person through fear &c., offers no resistance 
to the carrying off of his propewy but does enot adeliver 


any of the property to those who carry it off, the 
offence committed is,Robbery®ipd not EXtortion. 
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Iw this case I do not think that the facts 
found warrant a conviction for extortion. in- 
asmuch ns, although~the boatmen through 
fear offered no resistance to the prisoners 
carrying off their property, they did not 
deliver any of the- property either to the 
prisoners or to any one else. Delivery by 
the person put in fear ig~(secording to the 
definition contained in Section 388 of the 
Penal Code) essential in order to constitute 
the offence of extortion. I think the pyisoners 
ought to have been ‘convicted Sf (a they 
were charged with) robbery: for the facts 
found clearly amount to robbery within the 
definition contained in Section 390. The 
prisoners, in order to the commifting of theft, 
voluntarily caused, or attempted to cause, 
fear ‘of instant wrongful restraint to the 
persons whose property they took. They 
stopped the prosecutors’ boat in tbe stream, 
represented themselves to be persons in 
authority, and said that the boat must be taken 
to Rampore Beauleah where it was required 
by the Magistrate to carry treasure, and 
then they plundered® the boat. In this 
there undoubtedly was the causing, or at- 
tempt to. cause fear of, “ wrongful re- 
straint,” which is (Section 839) defined 
to be the voluntarily obstructing *‘ any per- 
“gon so as to prevent that person from 
“ proceeding in any direction in. which thaf 
“ person_has a right to proceed” 


Under Sectién 426 of the Criminal Pro- 
cedure: Code, however, I shai not reverse 
or alter the sentence of the Lower Court, 
because the persons ageused have not been 
sentenced fea lžrger amount of punishment 
than could and: Sught to have been awarded 
for the offence of, which, in my judgment, 
the accused ought upon the evidence to 
have been found guilty. The accused have 
been in no way prejudiced by the error. 

The appeal is di8missed. 


The 27th January 1866, 
Present: : 


The Hon'ble G, Catapbell afd A. &. Mac- 
t . pherson, Judges. » : 


_Murder—Capital Punishment. 


Queen yersus Khonz Shejk. 
Committed by the Joint Magistrate, and- 
tried by the Sessions Judge of Sylhet, on 
a charge of Cupable Homicide amount- 
+ ing to Murder, §¢@. 


= 

Thg punishment of death Should not be inflicted in a 
case where there was no intention to cause death, but 
merely a reckless asault with ¿n deadly weapon which 
inflicted a bodily iajuty likely in the ordinary course 
of nature to cause death. 

WHATEVER suspicion we might have that 
the witnesses who were, they say, beaten for 
calling dohat were not so disinterested 
spectators as they represent themselves, and 
that the affair may not have been so entirely 
one-sided as it is represented ; still, when pri- 
soners make no substantial defence but set 
up falge alibis, it is very difficult to say that 
the evidence fôr the prosecution is false, and 
in this case we cannot take %pon ourselves 
to disturb the finding of fact.of the Assessors 
aud the Judge that the prisoner, whose case 
is referred to us, having had a quarrgl with 
deceased, did afterwards, having obtained fhe 
assistance of others, make an entirely one? 
sid& assault on the deceased. If that be so, 
and 1§, looking to the character of the weapon 
and the whole circumstances of the assault, 
it is rightly found that the prisoner intended 
to inflict such bodily injury as he knew to 
be likely to cause death, and he dig inflict a 
bodily PD injury sufficient in the ordinary 
course of nature to cause death, and which, 
in fact, did.cause death ; then, no doubt, the 
prisoner is guilty of murder. .We see no 
suffitient reason to do otherwise than to ac- 
cept the finding of fhe Sessions Court on 
this pdint. But we do not think that such 
ascase as this, in which there was no inten- 
tion to cause death, but merely a reckless 
assault with a weapon which inflicted a 
bodily injury likely in the ordinary course 
of nature to cause, death, viz. a club of a 
very lethal character, is one in which the last 
punishment .of death is at gll proper. We 


deem it more consistent with justice tagsen- ° 
e . . A 
tence the prisoner SheikeKhoaz, and de sen- © 


tence him; to transgortation for life. Several 

other prisoners who ‘did not strike the fatal 

blow were -at® the same time, convicted of 
murder, and sentenced to transportagiog for 

life, a sentence which seems extremely severe, a 
but which js the lowest lawful sentence if 
the prisoners are righely convicted of mur- 

der. As no appeal from the prisoners îs 

before us, and the exact limits of the offence 

of murder has been the subject‘of discussion 

before a Fulb Bench of this Court, whose 

judgment has not bee@delivered, we do not 

at presept think it desirable,to exercjse our 

general power of refision in r€gard tO, these 
prisoners, deéinifig that such power should 
only .be exercised yhen thére is dearly 

error. . dats 


ad 
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. The 31st January 1866. ° 
° Pytesént : 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Criminal Breach of Trust—Deficit of 
Salt in Salt Golabs. 


Queen versus Brinbadhur Putnaik. 


Committed by the Officiating Magistrate, 
and tried by the Sessions Judge of Cut- 
tack, on a charge of Criminal Breach of 
Trust. k 
The mere fact of there being a large deficit of Salt, 

without distinct proof of a Criminal misappropriation, 

is not sufficient to convict the Salt Darogah in charge 
of the Golahs of Criminal Breach of Trust under Sec- 
tion 409 of the Penal Code. 

Glover, J—Tue présoner in this case, a 

alt Darogah in Cuttack, has been convicted 
under Section 409 of the Penal Coddf of 

Crtminal Breach of Trust, &c., and senteficed 

to three yearg’ imprisonment with a fife of 

10,000 rupees. : 

The facts of the case have been givbn in 
very full d@tail by the Sessions Judgg, and 
it is only necessary for me to state sty, 
that the prisoner was admittedly in charge 
of the Booreah Salt Golahs, three in number, 
from 1861 to 1865, the period during which 
he was on leave excepted ; and that there is 
a very large deficiency of-salt to be accounted 
for. Such deficiency, however, would not per 
se render the Darogah criminally liable : there 
must be distinct proof of a Criminal mis- 
appropriation of some patt of the missing 
salt before the prisoner can ‘be conyicte 
under Section 409. 


' Before considering the evidence on this 


„point, I must carrect a mistake of the Ses- 
sions Rudge in respect of the quantity of sal 
“said tô have been darfiaged by the fire. The 
Séssions Judge has held, and the circum- 
Stances seems to have had great weight with 
him in determining the question of the pri- 
sonergs fuilt, that the Salt Agent’s. Sheris- 
ndar, who-went* to inspect the, Golahs, re- 
poréed that not above 100 maands were 
damaged by the fire, affd that the Darozah 
never objected to that report. I have read 
this report (dated 9th June 1864) carefully, 
and do not find any sgch estimate. The 
Sheristadar deseribes the appefrance of the 
Golah—the posts of ‘Which were then burn- 
ing—ang states that he could not say what 
amouné of injury had ben done, but that 
the salt was digcolored to varidue, depths in 
all d@rections. He nowhere in his report 
estimates the loss at 100 maunds, @ud there- 
fore the Sessions Judge’s presumption against 





“salt. 


the prisoner in consequence of his omission 
to object to that report at once falls to the 
ground. In connection with this part of the 
ease I may remark that the fire took place 
during the prisoner’s absence oñ leave, and 
that, directly he returned he reported very 
strongly to the Agent the necessity of having 
the salt removed from the Golahs, and re- 
weigked in order to ascertaia the extent of 
the damage. He even refused to take 
charger gite out salt on row&nnahs until 
this was done, and only yielded ‘after the 
repeated orders of his superior. Looking to 
this portioy of the evidence, I think the 
prisoner is fully cleared from‘all suspicion of 
laches ; from the time of his return, till per- 
emptory orders from the Salt Agent rendered 
it useless, he kept continually remonstrating 
against bejng made responsible for losses, the 
extent of which had not been ascertained. 

The particular charges on which the pri- 
soner has been convicted arose in this way: 
When the Darogah reported two of his 
Golahs empty, the Shertstadar (witness No. 1) 
was sent down to make enquiry, the deficien- 
cy amounting,to several thousand maunds of 
salt. In the course of it his attention was 
directed tosa fleet of salt boats lying at a 
ghat withjn °a couple of miles of the Golahs, 
atid in seven of these he considered that the 
cargo was not properly protected. 

Of these seven, three belonged to one Jogee 
Behara, and gn bourd were 700 maunds of 
Jogee Behara produced two rowan- 
nahs, one in his own name for 62! maunds,- 
and wone in the namé ‘of Bhygwan (alleged, 
to be his brother) for 99 maunfis These 
two rowannahs more than covered the quan- 
tity of salt on board, but he Sessions Judge’ 
has held it not to have been Protected, because 
gogee Behara’s rowannah was post-dated : 
the- document, that is to say, was dated the 
31st July, whilst the visit of the Sheristadar 
took place on the 80th. It does not appear 
to me how the post-dating of the rowannah 
proves any criminality on the part of the 
Darogah, or how it can shew that the salt 
in Jogee’s boats was improperly come by. 
No doubt, it was a circusgstance demanding 
enquiry, Sut the explanation. given by the 
Darogah, ‘though not ¢xonerating him from 
the charge of, carelessness ang impropriety, 
seems to me, as it did to the Assessors, natu- 
ral and probable. He says that, as there were 
still some remaining old form -rowannahs 
to come in, he wished to keep the new forma, 
such as had been presente® by Joged Behara, 
back for a few days until all the old ones 
had been entered ; for ghis reason he post- 
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‘dated Jogee’s papers to the day when he 
-calculated he would be able to enter them 
in his books, and in the mean time kept a 
separate accotmt. This last part of his 
story is, at‘all events, borne out; for. amongst 

- the papers given up to the Sheristadar were 
receipts on the part of Jogge and Bhugwan 
: for the salt delivered to them ; and there can 
be no doubt, I think, that: the salt foynd on 
the three boats of Jogee Behara had been 
properly rec8ived from the Dartyett\d was 
regularly protected. 

The same remarks apply, to the boat 
owned by Seboodass. This: pgrty held a 
rowannah for the quantity of salt found on 
board. The only circumstance of suspicion 
against it was the post-dating of the rowan- 
nah to the 31st of July ; for the reasons 
already given, I think that the Darogah’s 
explanation may be received. __ 

Two other boats belonged to Juggobun- 
doo, and one to Muddoo. Rowannahs were 
produced (after some little delay, the owners 
apparently not beinge on the spot) to cover 
the salt. The Sessions Judge mistrusts all 


these documents ; in Juggobungoo's case, be- | 


cause the rowannah he produced was not in 
his own name ; and in Isshur’s ang Muddoo’s 
cases (Tsshus, I would mentio, was said to 
own part of the salt in Juggobundoo’s boats, 
because the dates of deliveyy were many 
days anterior., ` 
‘ Ido not see how the fact of Juggobun- 
doo’s boat contnining salt covered by a row- 
annah in another person’s name proves any- 
thing at ajl agajnst the Darogah. Ifit were 
the rule sh&t pgrties taking rowannahs from 
a Salt Agent were bound themselves to take 
delivery of the salmenfioned in them, their 
neglect of this rub would not affect the Salt 
Darogah. He was bound to deliver the Salt, 
to the holder of the rowannah, and, having 
done that, he was functus oficio. ‘ 
. Then, as to the suspicion supposed to arise 
from the dates of delivery in the case of 
these two persons, it is proved by ‘the 
evidence of the boatmen that, for some days. 
at least after Juggobundoo’s salt was gfven 
out by the Darogg, it remained heaped up, 
on account of ,some repairs whiclwhad*to be 
done to the boat, and that, after fhese were 
finished and the salt put on goard, the boat 
remained a week or more at the ghat before 
it was seized Sy the Police. Ase to Isshur’s 
salt no such doubt could arise ; for he does 
not appear to have taken delivery of it till 
the28th. e. a 
. The same remarke apply to Mudhoo’s boat. 
Ho produced a fopannah for his salt, and 
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thé mere fact of his Having taken delivery 
some 10;days® before, cannot invalidate that 
document, or prove that the salt seized in his 
boat was not the salt protected by his raw- 
annah. 

In short, taking all the evidence into con- 
sideration, I think that the case for the pro- 
secution breaks down altogether. No act of 
Criminal breach of trust is proved, and the ' 
mere fact of there being a large deficit, 
although it may make the prisoner civilly 
liable, cannot, bring him within the provi- 
sions of the Penal Code. : ' 

I would reverse the Séssions Judge’s 
order and sentence, and direct the release of 
the prisoner, e i è 

Kemp, J.—I entirely concur in this judg- 
ment. There is no evidence of a dishon- 
es misappropriation of trust property, and 
th&prisoner must be acquitted. » 


\ The 3ist January 1866. 


) 


The Hon'ble C. B. Trevor, L. S, Jackson, 
and F. A. Glover, Judges.” 


Appeal—Convictions under Police 
Act W of 1861. f : 


Referred under Section 434 of the Code of 
Criminal Procedure, and Circular Order 
No. 18, dated the 15th July 1863. 


° '  Thakoor Doss and Godai Shek. 


Convictions under the Police Act V of 1861 era 
appealable like other convictions. Where the appellants 
are convicted by an officer exercisiag the powers of a 
Magistrate and sentenced to imprisonment ew@eeding 
fhe limit prescribed by Sectiqn 411 of the Code ef Cri-e 
minal Procedure, the appeal lies to the Sessions Court, 


Present: 


We think it clear that*vonvictions under 
Act V of 1861 are appealable in the same 
way,2s other convictions. ` : 

_ Section 21 of the Code ofCriminal Broce 
dure provigés that “the Criminal Courtg o 
“ the several grades, according to the powers 
“ vested in them respectively by this Act, 
“ shall have jurisdiction in respect of offences 
“punishable under the Indian Penal Code, 
“or under any special or lacal law, and in 
“the investigation shAll be guided by the 
“ provisions of this Act.” , re 

Macey of 1861 4s a speci law? on the ™ 
subject of~Polite; and persons charged with 
offences punishable ynder that law mugt be 
tried under the provisions of the ode o 
Criminal Procedure. , ed Mees 
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Section 409 of the same Code provides 
that any person convicted on a trial held by 
the Magistrate of the D&trict, gr other Officer 
exercising the powers of a Magistrate, may 
appeal to the Court of Session to which 
such Magistrate is subordinate (subject to 
the limit prescribed in Section 411). 

The appellants in this case are persons 
convicted on a trial held by an Officer ex- 
ercising the powers of a Magistrate, and sen- 
tenced to imprisonment exceeding the limit 
fixed by Section 411. They were, therefore, 
we think, entitled to an appea® to the* Ses- 
sions Court. Woe, therefore, direct the Ses- 
sions Judge to hear the present appeal, and 
to pass such orders as the circumstances may 
require, and we further direc? that a copy 
of ‘his “decision be laid before the Judge 
ia the English Department. 


Ld 


The 7th February 1866. 






Present: 


e 
The Hon’bde Sir Barnes Peacock, Kt., 
Justice, and the Hon’ble H. V. 
J. P. Norman, Shumboonath Pundit 
G. Campbell, Judges. 

Eviđence (in cases of Perjury)—Sjn- 
gle witness—Coz-roboration. 
Queen versus Lal Chane Kowreh Chowkee- 
dar and others. 


Committed by the Joint Magistrate, and 
tried by the Sessions Judge of Hooghly, on 
a charge of giving False Evidence, &c. e 
Hero by the majority of the Court (Campbell. J, dis- 
senging) that the evidence of one witness uncorroborated 
is not legally sufficient for a conviction of perjury. 
Pegcoch, C. A—Tue question which has 
Deen geverred to thig Court in the presens 
case is whether a person can be convicted 
of perjury in the. Mofuss@l, upon the evi- 
dence of a single witness uacorroborated. 
Section of Act II of 1855 lays down 
a geflertl rule in the following wérds, 
-R Excopt iv cases of treason, thedirect evi- 
dene of one witness, who is @ntitled to 
full crefit, shall be sufficient for proof of any 
fact in any such Court or before any such 
person.” But the rule is subject to a provi- 
so in the following worés—‘‘ But the pro- 
vision shall not affecé any rule or practice 
of any Court that requires corroborative 
gin support of the testimony of an 
accomplice or of a single witness in the case 
of pepjury.” œ 
Itas said that Sectioh 28 does not ex- 
tend to the Mofussil Courts, and that 
e 


it applies only to the High Court on its 
Original Side, inasmuch as the Act was 
intended to apply: only- to Her Majesty’s 
Supreme Courts. That depends upon the 
construction which is to be put upon the 
words in the general rule laid down in Sec- 
tion 28, “in any such Court,” or “ before 
auy such persort.”” Now, it so happens that 
Section 27, which immediately precedes the 
Sectien in question, says—‘ The rules of evi- 
dence imHer Majesty’s Supreme Courts, as to 
T eclesiastical or Admiralty Civil 
Jurisdiction, shall be the same as they are 
on the plea side of the said Courts ; and it is 
argued fromm that, tliat, when Section 28 uses 
the words “in such Court,” it means in any 
such Court as is lastly abovementioned, viz. 
Her Majesty’s Supreme Courts. But it appears 
to me that that construction is not correct. 
Section 2% was notintended to alter the rules 
of evidence in every branch of the Supreme 
Courts, bit only to make the rules of evi- 
denceinmatters of Ecclesiastical or Admiralty 
Civil Jurisdiction the same as those on the 
plea side of the said Cofrts. That was the sole 
object of Section 27, and it did not apply to 
matters of Criminal Jurisdiction. BatSection 
28 applies to cases of treason and perjury, 
and to all cisgs of every kind; and it appears 
to me that she words “before any Such Courts” 
were intended te refer to all Courts of Jus- 
tice in territorfes thgn in the possession and 
under the Government of the Enst India 
Company as mentidned in Section 2 of the 
Act. Thefvords “or before any such person” 
cannot refer to persons mentioned in Section’ 
27, as no persons are mentioned theyeiu. They, 
in like manner, refer to the peons mentioned 
in Section 2, viz. all persons having, by law 
or consent of parties, authority to take evi- 
dene.” Sections 8, 5,7, 11, and other Sections 
«se the words ‘all such Courts and persons 
aforesaid ; 'anud Sections 6,9, 12 and other 
Sections use the words “all such Courts and 
persous aforesaid,” referring to the Courts and 
persons mentioned in Section2. The Act 
was passed for the improvement of the law of 
evidencenot only in the Supreme Courts but 
in all the Courts of the country. Neither the 
Title nor the Preamble“@nit the Act to the 
Supreme Vourts. ’ : 

If the words “ such Courts” in Section 28 
refer to the Supreme Courtse because those 
were the Courts last mentiowed, Sections 30, 
41 and 45, which use the words “ such Court 
or person,” must, vpop tbe same feasoning, be 
constituted to refer to the Supremg Courts. 
The Act recites that it is expedient further to 


improve the law of evidence, aud then prg- ` 
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ceeds to enact that, “ withiothe territories in 
the possession and under the Government 
of the Hast India ‘Company, all Courts 
of Justice, and all persons having, by Jaw or 
consent of parties, authority to take evidence, 
shall take jidicial notice,” &c. 

Further, the Provigo under Section 28 
shows that “any such Couyt” was not in- 
tended to refer simply to the Supreme Courts. 
It says, “but this provision,” that is, the pro- 
vision that the evidence of one witness, who 
is entitled to®full credit, shall be Afficient 
for proof, ‘ shall not affect any rule or practice 
of any ‘Court that requires corroborative 
evidence in support of the evidence of an 
accomplice or of a single witness in the. case 
of perjury.” Rae 

Now, the words “ of any Court’ would not 
“have been used in the proviso of the preced- 
ing part of the Section, had they been intend- 
ed to apply only to the Supreme Courts ; 
whergas, if my- constuction is correct that 
the words “such Courts” and ‘such person” 
refer to the Courts and person mentioned in 
the 2ud Section of the Act, the words “ of 
any Court” &c. are applicable and correct. 
According to the law as administered in 
the exercise of Uriginal Criminal J arisdiction, 
the evidence of only one witnesseuncorrobo- 
rated is notwufficient to convict of perjury, 
because it is governed by the rules of tife 
Law of England. Ido not mean to say that 
every rule of the law sof evidence, as admı- 
nistered in England, apples to the Mofussil. 
But I cannot think that we ought to put such 
-à construction upou Sec.ion 28 Act II of 
i853en2 would allow a Berson to be convicted 
of perjury® at Allipore or in other parts of 
the Mefusail, ‘upon the uncorroborated testi- 
mony of a single w&ness, when such evidence 
would be insuffifient for a conviction in 
Calcutta before the High Court in the exer, 
cisa of its Origiyal Criminal Jurisdiction. 
Such a construction would not be very con- 
sistent, But, if the law is so, we are bound by 
it, Ifthere was any rule or practice in the 
Sudder Court or in the Courts in the Mofussil, 
which, before Act II of 1855, preyented a 
conviction for perjury upon the evidence of 
a single witness wé@iout any corroboration, 
it appears to me that such Goarés Tull within 
the proviso in Sectiog 28. Now, Shere is a 
ease which wag decided by Mg. Samuells in 
the Sudder Court (see Nizamut Repérts, 
Vol. 1X, p. 212, Government veasus Goreeb 
Peada) in which the rule was laid, down as 
follows :— Perjury is*not to be assumed, 
becuttse the story%f one man appedrs to be 
more.credible thanethat of* another, 

e 


must be certain broo? adduced, independent 
of “the oath of one of the parties, that the 
deposition of the other is false.” “That is to 
-say, the oath of one man is not sufficient to 
convict another of perjury, when ‘he has 
sworn to ithe contrary that you are not to 
take the evidence which by an accident is ` 
the more credible for the purpose of convict- 
ing of perjury, but you must bring something 
corroborative,.or something more than the 
evidence of one witness. This rule, which 
was lnid down by the Sudder Court in the ease, 
is supported py other cases, and is in accord. ` 
ance with the principle of the English Law. 
‘Indeed, I think, I may safely sy that it was the 
practice of the Sudder Nizamut and of the 
Mofussil Court$ not to allow a conviction 
of perjury upon the uncorroborated evidence 
of a single witness. * Consequently the cage 
Xs not fall within the general rule of Bec- 
tio 28, inasmuch as it is taker? out of that 
truley tht provision which says that the 
rule fis net to affect any rulaor practice of 
any Ẹourt that requires corroborative evi- 
denec ofa single witness in a case of per- 
jury. © 

W¢do not sit here to make the law, nor 
to exercise the functions of. Legislators, but 
tọ administer the law as.in our consciences 
we,believe it to exist. It is unnecessary, 
therefore, to enquire whether the rule of Eng- 
lish Law or the rule. er practice of the Mofussil 
Courts are founded upon sound and correct 
principles or not. 

Bayley, J—In this case of perjury referred 
by Messrs. Justices Norman and Campbell, 

would distinctly confine myself to the 
case as one of perjury. The question 
then is, whether, when 4 has deposed one 
way, and B has deposed exaetly the contrary, 
and upon this B is accused of perj iffy, the, 
statement of A on oath, which is one state- 
ment ‘gainst that of B, also on oath, will 
require some gorroboration before B can be 
convicted of perjury. I think that the prin- 
ciple laid down in the decision of MreSam- 
uells, in thegcase in page 212, Vol, IX, Niz 
mut Adawlut Reports, is that which sh®uld 
be followed. That ase, is very af@alogous 
to this, The principlé I would follow here 
is enunciated in the words underlined :—- 

“ The convictionswhich is founded simply 
on the oath’ of the persons accused by the 
prisoner cannot stand. “If I were to affirm 
such ag«onviction, no person*bginginggs charge 
against a Daroguh, whd iaronsd as aay A 
the good opinion of the Judge and Magis- 
trate of that. districte would be safe, Perjury 





. There is not to be assumed, because the story of 
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one man appears to be mbre credible than 

that of another. There must be certain 

proof adduced, independent of the oath of 
one of the parties, that the déposition of the 
other is false.” 

As L said before, the case before us is a 
case of perjury, and therefore I would not 
go beyond it or enter into any other question 
of the construction of application of Act II 
of 18655 irrespective of this case of perjury. 

Norman, J.—Tats is an appeal from:a 
conviction, before Mr. Pigou the Judge of 
Hooghly. `- 7 

The prisongr Lal Chand was convicted 
and sentencef to three months’ imprison- 
ment under Section 193 of the Penal Code, 

e on a charge of giving fal8e evidence in a 
sNge of a judicial proceeding, by falsely as- 
serting to the Joint Magistrate that he h 
nd, told the Inspector of Police that he Mad 
taken bar¥e0s from Kartick Ghose, Rgkhal 
S&ahee, and others . 

The proceedings before the Joint Magis- 
trate shew that a cltarge was pending ppefore 
him against one Nissa Abmed, ‘thef Head 
Constable® of Kulsinee, to whom a gum of 
money had been entrusted for the \irpose 
of building a hut thatthe had -obtained ma- 
terials without paying for them. The pri- 
goner stated before the Joint Magisyyate, 
“ I received from the Head Constable the 
« price of all the bamtwos I collected, I did 
“not tell the Inspector that I received 
“hamboos from Kartick Ghose, Rakhal 
“ Sahee,” and others named. 

The evidence of Inspector Cavanagh js 
as follows:— . i 

„`“ I was investigating the conduct of the 
“ Kulsinee Head Constable regarding the ac- 
“ eaunts of thee zemindary d&k building at 
e  Nghogram. T remember that the prisoner 

“ told me that he had collected some bam- 

“boos for the purpose of that building. 

“ Lal Chand told me the names of certain 

“© persons from whom he had received some 

“ bamloos. I-don’t remember the names 
e“ he mentionef, but I wrote them ;down 

“rom his mouth at the time ia a Memo- 

 ran@um.” Progucing Memoranda A. and 

B., he says— These are the Memoranda I 

“ wrote with my own hands.” Refreshing 

his memory from them, be said—‘ Lal Chand 

“ told me he received bamboos from’ Kartick 

“ Ghose, Rakhal ‘Sahee, and others. I 
took the -nges down at the time in my 
Memoranda as the prigongrs mentioned 
the namese They of, their Own accord 
gave the names. I #m quite certain that 


this ia the prisoner who made* the asser- 
tis 





“tion. I am quite certain that I made no 
“ mistake, and as each prisoner mentioned 
“the names, I wrote them down.” Pointing 
to another document, he said—“ This is the 
“ original diary written hy me from the Me- 
“ moranda, and is the report teferred to in 
« my deposition before the Joint Magistrate.” 

The Judge simmed, up the case carefully 
tothe Jury. He said : “ You have to deter- 
« mine whether you believe the Inspector or 
“ the gpisoner ; if the former, you must con- 
it viagi tfe latter, if you thidk that the pri- 
« goner unintentionally made the false asser- 
‘tions, you,must acquit. Itis nothing to 
«you whether the alleged false evidence 
was or was, not on & point- material to the 
« issue of the case in which it was given, or 
« whether it was ona trifling or on an im- 
« portant point, or whether there is any valid 
« yeason efor their making a false statement. 
You have to decide whether the prisoners 
“ have falsely stated in their depositions as 
« witnesses in the case against the Head 
« Constnble as to the matter ôf the building 
“ of the zemindary dêk house that they did 
« not state as recited in the charge. There 
“ig only* ong witness for the prosecution ; 
“ but, under Section 18 of Act II of 1855, 
‘the evidence of that one witness, if you 
& believe, it, is sufficient for the conviction 
% of the prisoner, for there is no law or 
“ practice ofe the Mofussil Sessions Courts 
« which requires evidence aorroborative of 
« such singlg evidence in cases of false evi- 
** dence.” 

I may observe that the: prisoner was called 
before the Joint Magistrate jo prave tbat, by 
the desire of the Head Cgnstf&tte, he had 
taken bamboos without paying for them from. 
Kartick Ghose and offer villagers. He 
denied it. The questiof, whether he had 
told the Inspector that he had not done so; 
was apparently put to hig in order to’ show 
that his statement before the Magistrate was 
at variance with the statement made by him 
to the Inspector, and consequently that his 
evidence, in exculpation of the Head Con- 
stgble, was not to be relied on as opposed to 
that which it was expected ‘that Kartick 
Ghose and the other @ailagers would give. 
It was cfearly material as affecting his credit 
and the credibility ofehis statement on oath 
before the Magistrate. ä 

It is, therefore, not necesgary for me to ex- 
press any“opinion as to whether a false state. 
ment; made by 4 witness on »-point wholly 
immaterial to the issue in a cause, is a giv- 
ing of fylse evidence, an@ as such, purtshable 
under the 198rdq Sectioa., . ‘ 
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The only other point is that the prisoner 
was convicted of giving false evidence, the 
only proof that the testimony was false 
being that of a single witness. Section 28 of 
Act IT of 1855 enacts that, “ Except in cases 
“ of treason,’the direct evidence of one wit- 
“ness, who is entitled to full credit, shall be 
“ sufficient for proof of,any faqt in any Court, 
“&c. But this provision shall not affect 
“any rule or practice of any Court ¢that 
“ requires corroborative evidence in upport 
** of the testintony of an accomplice \ ofa 
“single witness in the case of perjury.” 

An accomplice can hardly be, said to be 
a witness entitled to full credit. e I am dis- 
posed to think that, by the law of evidence in 
this country, and the practice of the Jat 
Sudder Court, the testimony of an accomplice 
required confirmation (See Regulation X 
of 1824), I think that, by therule and prac- 
tice of the late Sudder Court, some corrobo- 
rative evidence was required to prove the 
falsehood of the statement on which perjury 
is assigned ; that a conviction for perjury was 
not allowed io standewhere there was the 
mere uncorroborated oath of the prosecutor 
against the oath of the prisoper? See a 
case in Beaufort’s Digest, Paragraph 4508, in 
which, however, the rule was probably mis- 
applied. See also the case of GSregb Peada, 
Nizamut Reports, 1859, page 212; 1 Niza? 
mut Reports, page 314 ; 2 Nizemut Adawlut 
Reports, page 168. I am sure that-the rule 
rested on sound policy. $ g 0 ` 

After a very careful consideration, I am 
disposed to think that the evidence of two 
witnesses, pr at least sonfe corroborative evi- 
dence of ¢]fe qath of a single witness, is 
still necessary to prove the falsehood of any 
statement charged t@ be false evidence. But 
I feel considerable Wiffidence on the subject. 
My view, however, is apparently in accord- 
ance with the opinign of Mr. Norton, in his 
Work on Evidence, Section 622. The cases 
of the other prisoners, who. were tried at 
the same time, are ‘precisely similar. I 
would quash the convictions. I should re- 
gret the acquittal of the prisoners pn this 
ground, the less because of the shape which 
the charge in the gyesent jnstance has as- 
sumed. The substantial offence %f which 
the prisoners were apparently guilty was 
that of giving „false evidence ein order to 
screen an offenda. In order to punish them 
for that offence, of which there w&s no suffi- 
cient proof, they are charged with having 
spoken falsely, by denythg that they made 














The confession§ of persons accused, made 
before Police Constables, are not admitted 
as evidence of guilt®; and it would cer- 
tainly seem to Be a dangerous practice that 
one who has made such a statement or con- 
fession before a single Police Constable, 
should be compelled to repeat or admit that 
he made the confession before the Magis- 
trate or Judge on pain of being charged 
with perjury ifthe retracts and denies that 
he made the statement. If the statements of 
the prisoners made to the Inspector are true, 
they probablygure able to be charged as 
guilty of or of abetting offences under the 
105th or the 409th Section “of the Penal 
Code. 

The case havfhg been referred to the Fulk 
Bench on the second point, as the majoritygéf 
gch Court agree with me, the conviction, 
he quashed. ° 


, When the oathagainst the former 
the prisoner was corroborated ; and so 
should§hold iu this case that the *testimouy, 


of ong witness is not sufficiently legal to , 


convict the prisoner. - . 7 

Campbell, J.—The questjon arising in thi 
casegis a point of Jaw in a Criminal 
appeal from a conviction by- Jury, for 
false evidence, firsteheard by Mr. Justice 
Norman and myself. There was a differ- 
ence of opinion on account of which we 
thought it necessary to refer the case to 
a,Full Bench. 

If I were charging a Jury, or advising an 
inexperienced Judge, I should probably say 


ri 


that, in ninety-nine cases out of hundred, a. 
single witness would-not suffice for a convic- ° 


tipn in acase of this kind. Asa maffer of 
credibility, Ihave no doubt that it is 8o.° But 
we are now called en to determine the mat- 
ter simply asja dry point of law; and of 
law only. The prisoner has been convicted 
of false evidence in a trial by Jury ine the 
Sessions Cowt upon the @viderce of onee 
witness which the Jury and the Judge 
deemed . worthy of entire credit¢ and 
my learned. colleague afid myself, who sat 
on _ the Division Bench, were agreed 
that, as a question @f fact, we’ neither had 
the power to faterfere, nor saw any reason 
for interfering, with that conviction; that, 
in this wespect, the appeal cotll not ye sus- 
tained. The only question is whethe® that, 
being so, w8 are, as,a matter of,technical law,e 


a particufar statement to the Police Offi- | bound to quash the onviction, to sg we 


cer. . 0. 
. $ 
° 


7 ; have no dSubt of the truth of the evidence 
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for the prosecution, we have no doubt, of 
the guilt ofthe prisoner, we have no power to 
` interfere with the findifg of a Jury, on the 
facts; but siill we are in a case of perjury 
bound by a technical rule to release the pri- 
soners, because the evidence of one witness 
is in law, as distinguished from fact, insuffi- 
cient for a conviction, and the Jury cannot 
legally find a verdictupon it, I concur in 
the viewof Act II of 1855, Section 28, which 
has been taken by my learned colleague. 
The first sentence of that Section lays down 
the general law of Bristish India, viz.” that 
one witness of unimpeached credit is (if 


believed by the*Court) sufficient for a con- j 


viction in a case of perjury or in any other 
caso. ‘The second sentence makes an excep- 
tiotyin regard to Courts where a contrary rule 
og practice is already established. It is not, 
I thtnk, necessary here to discuss, whethér 
in English“€ourts there is really on she 
subject a rule of legal effect whether, ip a 
case of perjury proved by a single witness, the 
question is one for thé Jury or for the Jule. 
I have no doubt that, since the EnglishgLaw 
prevailed inthe late Supreme Courts, nd it 
was not in 1855 thought necessary tg go 
wyond that law-.for the*purpose of rendering 
he law of those Courts uniform with that of 
British India in general ; the second sentegce 
of Section 28 wasintended to reserve the Law 
of England in those Courts in regard to, the 
point now before us, whatever the Judges 
might construe that law to be. Up to the 
present moment, the Criminal Procedure is 
entirely different within and without the, 
limits of the Original Jurisdiction of the High 
Court, and it seems to me that in 1855 the 
Legislature recognized and contemplated ao 
very wide differesce in the Criminal Law and 
proce re-within and without the Mahrattae 
itch. But the wording of the second sentence 
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India, we must be satisfied that in reality 
such a rule was clearly, distinctly, and de- 
finitely established as matter of law. Pre- 
vious to the Penal Code, the Criminal 
Law of the Mofussil Courts was very vague 
and uncertain. It may be that, both in Gri- 
minal and Civil matters, single Judges may 
occasionally have somewhat loosely quoted 
what they supposed to be rules of English 
Law. ¢ But I cannot think that two or three 
isolated ginstances of such references, culled 
from ast humbor of decisions extending 
over very many years, would suffice to estab- 
lish a rule of law. In this instance, so far as 
I have seen? even such dicta are quite want- 
ing. A great.deal depends on the way in 
ich the word “ practice” is understood. 
quite admit that it may be found that in 
practice, in avery great many cases, a single 
witness uneorroborated was not deemed suf- 
ficient for a conviction for perjury. But 
that is in my view a question of the credibi- 
lity, not of the admissibility, of the evidence. 
The question is whether there is a practica 
elevated to the dignity of an absolute rule 
of law, viz. that though we may to the 
fullest extent believe the evidence, we cannot 
convict upon it, and must set aside the 
verdict of a&Jyry. Such a rule of law must, 
it seems tosme, have been clearly’ enunciated 
and consistently acted on before it can ba 
binding upon fis ugder the terms of the 
Statute. 7 
I cannot seeethat it has been so, I do not 
find it clearly and broadly expressed in un- 
ambignous terms in a single case which has * 
come to my notice. Beaufort aptes one 
ease in which the Judge refuted to convict 
for perjury, on the evidence of two witnesses, 
because it was onth against oath. That can 
hardly be applicable. One or two other 
eases have been examined, and especially one 


of Section 28, even if spe@ially designed for Jis relied on, decided by Mr. Samuells, in 


the Supreme Courts, in terms extends to 
all Courts in which there had been previ- 
ously established a rule or practice reqhir- 
i@g corrobotative® evidence in support of 
the @estimony of a single witne#s in the 
case of erjury. The question is, therefore, 
narrowed to this, viz. whether, in the Courts 
of Bengal, such a legal rule or practice had 
been established. I think, however, that, 
when the Legislsturo had laid down a broad 
and liberal rule for British India, and allows 
„Anly of exceptip? in rggard to oertain 
| Courts,’ then before we estapligh the ex- 
ception in the Gourts of Bengal, before we 
give efiget to a highly® technical rule at 
variance with the general law of British 


which it seems to me that the expressions 
used mean that in the particular case the 
Judge did not think, and in similar cases 
would not think, the unsupported testimony 
of qne ov two witnesses interested in the 
matter sufficiently credible. In truth, on ex- 
aminiyg this case WizamPeA dawlut Reports, 
Vol. IX, ņ 210), I find that there were ¿wo 
witnesses who directly swore to the perjury, 
“ the Darogah md a Burkundaz aamed Meher- 
oollah.” Mr. Samuells also says, “ the only 
evidence agtinst the prisoner is that of the 
Darogah and the Buxkundaz whom he had 
accused,’ aud “ the convictigu founded simply 
on the oath of the persons accused by the 
prisoners cqnnot stand.” *It is evident that, ` 

e 


28 


Criminal - 


this case is not in point, nor have I seen any 
other more so. I cannot see that any rule of 
law on the subject was established in the 
Courts of Bengal, and therefore I would not 
give effect 4o such.a technical rule in opposi- 
tion to the general law of India. 
The appellants having been convicted by 

the Jury, I would dismiss tlfe appeal. 

sy E e 





_e 
The 12th February RN , 
Present: 


The Hon’ble A. G. Macpherson and F. A. 
Glover, Judges 


Circumstantial: Evidence—Proof ef 
guilt—Moral conviction of Judge. 


Queen versus Sorob Roy. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of, Shuhabud, 
on a charge of Murder. A ` 
The guilt of a prisoner must be clearly proved before 

he can be convicted, and agweak case cannot be strength- 

ened by the fact thatthe Police has had many difti- 

culties thrown in their way. ° 
Abscondig is but slight evidence of guit usually. 
Convictfuns must be based on substantial and suf- 

ficient evidence not merely “moral convictions." 

‘Tae prisoner in this case bag been found 
guilty of tlie offence of murder, aed has begn 
sentenced to- death. The Sessions Judge 
and the two Assessors by whom he was tried, 
were unaninfous in the conviction. The 
case has been referred to the High Court for 
confirmation of the sentence. ` Having fully 

` considered ‘the evidenge on the record, and 
the Sjudgment* of the Sessions Judge, the 
conclusion at“which we have arrived is that 
the evidence is wholly imsufficient to support 
the conviction, ayd that the prisoner ought to 
huve been acquitted. 

The ‘person murdered was a woman by 
name Nagirja, thé mistress of the prisoner, 
who seduced her about three or four months 
before her death,- from the house of her 
husband at Dioapore. She lived. with her 
mother Bhagarutiia, and was constantly 
visited by the prisoner, who usualy passed 
the night with her. The prisoner lived in 
the same village, {fi the hwuse of his father 
who was a man of some position ang influence, 
being the Tehsildar òf that and some neigh- 

. bouring villages. ° f 


N 


On the night of Tuesday, the 3rd of, 


October, or rather early in the morning of 

the: 4th, the deceased gwas found dead in her 

_ houge, where she usually slept, her throat 

` having been cut; On the 4th, constables 

«from neighbouring stations reached the spot, 
o A 
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and, on the morning of the 5th, a native In- ` 


spector of Pojice from Arrah arrived. The 
latter found that nearly all the villagers had 


run away, and could get no information or' 


assistance from any one. In consequence ‘of 
his representations, a Deputy Magistrate on 
‘the 9th went to enquire into the case, and 
the result of his enquiries was that he com- 
mitted the prisoner for trial on a charge of 
murder. So far there is no question as to 
the facts. 

There is no direct proof against the pri- 
soner, the ca being one entirely of circum- 
stantial evidence. In order hat our reasons 
for not concurring in the finding of the 
Lower Court may be distinctly understood, 
itis essential that we should go at length 
into the details of the evidence. ‘We fust 

remise, however, that whatever may ‘have 
Deen the difficulties thrown in the way of the 
Police, and however much the officers who 
had§ charge of the preliminary investigation 
mayg have been obstructed, ‘it is not less 
nec&ssary in this than in any other case, that 
the puilt of the prisoner should~ be clearly 
and Eonclusively brought home to him before 
he qin be properly convicted. A case weak 
„and inconclusive in ‘itself, ‘cannot be in any 
degree’ supplemented or strengthened by thé 
fast that every exertion has been made to 
prevent the Police from discovering the 
‘truth. Much as it‘is to be regretted that the 
perpetrators of a foul murder should not be 
brought! to justice, no Judge can rightly 
permit that feeling to influence his judgment, 
ewhen the question which is before him is 
whether or not it is proved beyond all rea- 
sonable doubt that a particular individual is 
the murderer. When itis distinctly proved 
that an accused person Has attemgted to 
"remove or destroy that which is evidence of 
his guilt, or to keep out ofthe way witnesses 
who, it is shewn, tould preve the case against 
him, such æfact may properly be used in 
support of the prosecution. Bugthat is a 
very different case from phe one now under 
consideratién, where all that is alleged (afd 


it is not Strictly ‘prgved) is that tle pri€oner ` 


ànd his relations have such influente in the 

village that those who know what happened 

will uot come forward and speak the truth. 
The pergon’wif, no doubt, could clear up 


the whole matter; áf she chose to do so, is ' 


Bhagaruttia, the mother of the murdered 


woman. She and her daughter lifyd in th®- 


same hopse, ¢hough they slept in different 
rooms. ‘On the night of thé murder, poth*of 
the women slept in the house, and the mother 
was the-first-person who, in the morning, 
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' found her daughter lying* dead. Unfortu- 
nately the statements which this woman has 
made since the murdér are °so varied aud 
contradictory,’ that it is, in our opinion, im- 
possible to rely upon them as proving any 
thing. At first, on discovering that her 
daughter had been killed, she seems to have 
said that the prisoner had killed her daughter. 
The constable who reached the house on the 
evening after the murder, says that she told 
him that thieves had broken into the house 
and committed the murder. To the Police 
Inspector who arrived the next morniig, she 
first said that thieves had done it, but after- 
wards she said’ the prisoner had done.it. To 
the Deputy Magistrate she said she did not 
e know who didit. Before thé Sessions Court 
she sad that thieves did it, and she saw 
three men running awfly. - Again, before tl 
“MA&gistrate, she admitted that the prisof#er 
had seduct her daughter and kept her as 
his mistress ; while in the Sessions Court she 
absolutely denied that she ever said any 
thing of the kind; and declared thht the 
prisoner never had any Sameer wi 
Nagirja. *It is very unfortunate thit this 


witness, who probably knows all, will not: 


disclose what she knows. As it is, her testi- 
mony is of no weight against the prisoner. 
If it be true that she did at first say thay the 
prisoner had killed her daughter, this does 
not prove that he’really did kill her. _ What 
she suid is evidence only so far as it goes to 
show that the statements subsequently made 
by her are untrue. Moreover, if she did at 
. first cry and say that the prisoner had killed 
her daughter, it may very possibly be that 
she said go without meaning to say that it 
was his hand that did the deed ; for, by whom- 
soever her throat actually was cut, there is 
e20 dbt.wbatever that it was on account.ef 
her connection with the prisoner that the 
deceased was mgrdered.e We consider that 
the case must be dealt with wholly irrespect- 
ive of the statements made by the deceased’s 
mother, whether at the moment of disoover- 
eing the murde? or subsequen{ly. Such as 
they are, they cannot be satis&ectorily or 
justly used either for or against the prisoner. 
The story as to thieves being the murderers, 
rests solely on this woman’s evidence, We 
quite agree with the Lower: Court in reject- 
ing this story 4s utterly unworthy of credit. 
It is quite clear that'it was not for the pur- 
, Z pose J theft, that this, murder wes com- 
mitted. : 
© Apart from the evidence of the mother, 
the,tase for the prosecution is that, on the 
night of the murder, the Chowkeedar of the 
se 


‘being visi¥le. 


village, in going his rounds, heard the voices 
of the deceased and the prisoner as they 
talked inside her house ; that the prisoner 
was seen on the morning of the murder to 
leave the house of the deceased soon after 
daylight ; that early on that morning he was 
seen near his own house coming from the 
direction ofthe deceased’s house, with stains 
of blood on his clothes,—and that, as he was 
comiag along, a certain conversation took 
place between the prisoner and his brother 
WA ® which allusion wis made to the 
death Sf Nagirja; that he was afterwards seen 
at a well, where blood was observed on his 
clothes ; thatthe day before the murder be 
borrowed a Agnswa, suchas tareewalas use, 
ith which the throat of the deceased may 
ave been cut ; and that he absconded imme- 
diately after the murder. j 
Let uswonsider the evidence on which this 
ease rests. Three women, Gurbhini, Purwa, 
and Ramonia, say they saw the prisoner.com- 
ing away from Nagirja’s house soon after 
daylight, “ about two ghurrees of the day,” 
as they went to draw ‘water. Gurbhini says 
she saw him come out at the door of the 
house of *thadeceased. Purwa says she saw 
him coming from the house “ near a peepul 
tree close te the house, fifteen pacesoff.” Ramo- 
nia says, first that she saw hinecome out at 
the door, and then that she saw him near’ 
the peepul tree, “which is about 20 feet 
from the house.” All three women agree in 
saying that, jmmetliately after they saw the 
prisoner, they heard the mother cry out-that 
he had murdered her daughter. Then the 
Chowkeedar Soobkatap sayssthat, as bw wens 
his rounds through the village, he*heard the 
prisoner and the deceased talking in her 
house on the night of the murder, but they 
were not quarrelling, Ih the morning he 
saw the prisoner “at sun-rise going towards 
“ tho south from the direction of Nagirja’s 
“ house, about 25 paces from it.” Then the 
Chowkeedar went home to his own house, 
which is some distance away from the village, 
whence he returned soon after, on news of the 
myrder , reaching him. This Chowkeedar 
noticed the dress worn by the prisoner, and 
saw that he had p dhotes and gilaf: yet he 
did not observe that it had blood on it—an 
important fact when itis borne in miud that 
two other witnesses, on whgse evidence wo 
shall presently touch, speak, ġo stains of blood 
The women #pparently were 
asked no questions, as to the dress of the 
prisoner. ‘They ought to have been examin- 
ed on this point, seeing tat the case for the 
Crown is that hig clothes were visibly stained 
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with blood,—seeing also that, before the De- 
puty Magistrate,Gurbhini and Purwa deposed 
that the prisoner, when they saw him, had only 
a dhotee and a cloth round his head, and that 
he had no cloth round his body,—and that all 
three women deposed that they saw no marks 
of blood. Again, the women who say they saw 
the prisoner near or leavin the house of 
Nagirja, declare that, immediately after seeing 
him, they heard the mother’s cry tha® the 
prisoner had, killed her daughter, Wet the 
Chowkeedar who, according to the evidence, 
must at that time have been close at hand, 
heard nothing of this but went quietly 
home. ` f 


The witness who comes ‘next in tl 
order of events is Azghaibi Oopadhya. 
He says that, on the morning of the 
murder “at early dawn before gun-rise,” 
he met the prisoner as he approached 
his (the prisoner’s) own house, and hat there 
was blood on his dhotee and chudder. The 
prisoner’s brother Sarawuth was there too,— 
it does not appear hower why,—according to 
this witness, who relates a most extraordi- 
nary conversation which he says then took 
place between the brothers. The witness 
says—“‘Isaw blood on his dhotee and chudder. 
“« His brother Sarawuth asked*how it came 
“there, He said, ‘You have Killed my 
“ woman, and yet you ask me where the 
“ blood comes from ? Sarawuth said, ‘I have 
“ just risen, what do I know about your 
“ woman ? J then heard a ery in the village 
that the prisoner had murdered the shep- 
“ herdess {the decéasede” We utterly dis- 
believe tha ang such conversation ever did 
take place : and if it did take place, it would 
not, in our opinion, ¢ndicate that the prisoner 
was the murderef. The story is, that the 
prisoner having murdered, deliberately and 
in cold blood, the, mistress with whom he 
was living on terms of the closest intimacy, 
walks by day-light openly away from the 
scene of the murder with stains of blood 
visible on his clothes ; that he does not shun 
being seen by the village Chowkeedar and 
others as he leaves the house where he has 
committed the murga ; and that, in the pre- 
sence of a stranger, he hold8 the rémarkable 
conversation which we have just fiven in 
full, as to the, source of the ,blood-stains, 
Such a tale is igeredible if it be supposed 
that the prisoner was the murderer: it is 
credible (if at all) only on the supposition 
that he was zot the mur@erer, although both 
he anẹ hi$ brother new that the woman had 
been murdered and by whom. 
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Another - witness, Mahomed Ah, ıs the 
only person, sgve Azghaibi Oopadhya, who 
spenks as to hgving ‘seen blood-stains. He 
says that, on the morning of the murder, the 
prisoner and his brother were bathing at the 
well, and he saw blood on the prisoner's 
dhotee. What cnn, be more improbable than 
this? The woman is murdered, the whole 
village names the prisoner as the murderer, 
yet he goes with his brother and bathes 
quietly at the well with a blood-stained 
dhotee exposed to the public view. On the 
whole; we doenot consider if to be in any 
degree proved that the prisgner ever was 
seen on the morning of the murder leaving 
the house of the deceased or with stains of 
blood on his clothes. 


, e 
The witness Mahomed Ali testifies to the 
(soner having borrowed from him a hags? 


wa, such as tareewalas use, thgday before 


the murders and he is corroborated by Neen- 
mut. t The theory for the prosecution is that 
this Apnswa was used by. the prisoner to cut 
the throat of the deceased. This theory, 
however, is not borne out by the evidence. 
For, though it may be proved that the wound 
mighthave been inflicted by a hanswa, it is 
not proved, nor even suggested, that it might 
not equally well have been inflicted by a 
comMon knife or some other instrument not 
a hanswa, and there is not 3 scrap of evidence 
to show that the woman’s throat was in fact 
cut with a hanswa, much less that it was cut 
with the one which Mahomed Ali says he 
lent to the prisoner. The hanswa which is 
said to have been berrowed, has not been 
shown to have been ever seen in the posses- 
sion of the prisoner, nor has it Been fourtd 
since the murder.- Even if it be believed 
that the prisoner did borrow a hanswagfrom 
Mahomed. Ali, the meme fact that he has 
never returned it, scarcely, if at all, strength- 
ens the case aguint him. 8 


Twabsconding when the murder was discov- 
ered,-e-and no doubt he did abscond,—“thespri- 


„soner only did, what was done by almost every o 


body else im the village. Under certain œr- 


‘cumstances, the case afainst an accused per, 
‘son is certainly strengthéned by-his running 


away, and it is s0 to some extent in the pre- 


Sent instance. Butg man who runs away 


may be, and °often ig, innocent, and any 
presumption of guilt whith may arise from 
such a qpurse, is usually. bit 

item in the evidencé on which a conviction 

is based, feré are many gonsiderationse 
other than those of hie own guilt, whic, aB 

it appears*to us, mey very possibly have. 


- 


very small 4 


A 


e “ by the reluctant witnesses : But the Inspect- 


_ «what his inforneation wis worth. But the 


g Sessione Court. This, of, course, may very 


e 


‘second-hand from the Inspector, and act upon 
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referred to, when they are favorable to the 
prisoner, although they cannot be read as 
against him. From the depositions of two. 
witnesses of this class, Golam Ali Khan and 
Zarut Hossein Khan, we find indications of 
a state of feeling on the subject of the 
connection of the deceased with the pri~ 
soner, which show that it is highly pro- 
bable that persons, other than the prisoner, 
may kave desired to get rid of her. The 
Mes these witnesses tells the Deputy 


a 
moved the prisoner to act fs he did in this 
respect. i 

Reviewing the whole® case, we are of opi- 
nion that, while the positive evidence fails to 
prove the prisouev’s guilt, the probabilities 
are much in his favor. There is no proof of 
any such motive as might be expected to 
lead to the commission, by ‘him, of this crime. 
‘The woman was his mistress and on good 
terms with him. There is no. evidence that 
they had ever quarrelled. Why then should 
the prisoner murder her in the coldblooded, 
way in which he did it, if theecase fot the 
prosecution be,true? The Sessions Judge 
says on this ‘part of the case—“ What 
“ the prisoner’s motive was is not disclosed 















Magistgate How the prisoner had quarrell- 
ed with his father and brother on account 
of the deceased ; how they had in consequence 
incited thet gureryas of the village (the 
men of the caste from which it is proved 
had been ejected on account of her 
connection with the prisoner) to beat him ; 
and how the prisoner, being enraged there- 
by, wenteand murdered the unfortunate 
cause of what had happened. The iatter 
says that, when the murder became kuown, 
it was first said that the deceased had been 
murdered by the low gureryas of the village, 
on account of her mi8conduct. . There is 
no evidence that the facts are as spoken 
to or suggested by these witnesses.. We do 
not allude to their depositions as being evi- 
dence of thesg facts, or otherwise than as 
indicating. that, so far merely*as motive 
and probabilities are concerned, there were 
other persons iff the gvillage who may have 
been at the least as likely ase the prisoner 
‘to desire to put the deceased out of the 


way and to compass her death. . 


“@ says the girl had begun to go after 
«other men, and this of itself is sufficient t 
“ aecount for the prisoner’s bad feelingtowards 
“Cher. Rajp@ots seldom tolerate infidelity.” 
Ti Judge was wrong in considerfng that he 
had before him any legal evidence whatever 
of the deceased haying been unfaithful tò the 
prisoner. All that the Inspector says is— 
“ Kanjalye*Sing, Constable, came and said, 
“ the prisoner had murdered.the girl, because 
“she had gone wrong with other men.” 
What the Constable said to the Inspector was 
merehearsay and notevidence. Kanjalyegvas 
not himself examined in the Sessions Court, 
although his depdsitions was taken by the 
Deputy Magistrate, before whom he said 
nothing as to, any infidelity on the part 
of the deceased towards the prisoner. If 
the Sessions Court thought it desirable that, 
Kanjalye Sing’s evidence should be before 
it, that pergon ought to have been examined, 
when the Court would have been able to see 


whether it is proved “that tho prisone® did 
not commit this murder, but «wheter is is 
proved beyond all regsonable doubt that he 
did commit it. We thifk it quite impossi- 
Court Mad. no right to take his statements ae 


reasonable doubt that the deceased was 
murdered by the prisoner ; on the contrary, 


we entertain the gravest doubts on the; 


them ns if they were evielence against the 
prisoner. As it is, we hava no evidence 
whatever of any infidelity which could have 
been she motive for the committing of “his 
murder by the prfsoner. On thesother hand, 
a weman, by name Jamonia, who wês examin- 
ed. by tle: Deputy Magistrate. but not by the 
Sessions Court, says expressly that if is not 
the case that the deceased was unfaithful to 
the prisoner or went wroag with other men. 
Many witnesses were examined By the Deputy 
Magistrate who weré not examined in the 


cause of her connection with the prisoner! 
that the deceased’s life was taken away ; but 
there is very great doubt in our minds as to; 
the pyisongr being the @aerson who either 
desired or, brought about hew death. The 
case is in no degree econclusively proved 
against him : end the “ unbiassed moral con 
viction” of guilt, which the Sessions Judge 
says he felt*in this instance, fs no sufficient 
foundation for n verdict of guilty, unless 
that moral conviction’is based on substantial 
facts which lead to no otb€r reasonabl8*con- 


properl¥ be so. But the depgsitions of wit- 

nesses taken before the Committifg Magis- 

trate tiny (when the witntsses are not examin- 

ed at the trial), and in fairness ought to be 
e è 


A e c i 


The question we have to decide is not: 


| 


subject. There is no doubt that it was be- is 


clusion than that the pers¢n charged is guilty. 


ble to say that, on the evidence, to which. | 


alone we can look, it is established beyond ; 
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: ‘It is ‘not proved that the prisoner com- 
mitted this murder. We, therefore, acquit 
him of it, and order his release. ` 















Where a Judge acquits a prisoner of intention to 
kill, but admits that the, prisoner struck the deceased 
with a highly lethg] weapon with the knowledge that 
the act was such as was likely to cause death, the con- 
viction should be for murder, and not culpable homicide 
not amounting to murder, ae - 


.\ ` 





The 20th February 1866. 
Present: ° ` 


The Hon’ble G. Campbell and J. B. Bhear, 
` Judges. a 
False charge of offence (WHat Ynses. 
tutes), 
Queen versus Bonomally Sohai. 


Committed by the Deputy Magistrate, and 
tried by the Sessions Judge of Cuttack, 
on a charge of making a False Crimin 
Charge with intent to injure. 

To prefer a complaint to the Police in re 
offence which they are competent to deft "eid oe 


thereby wo set the Police in motion,. is to institute 
a Criminal proceeding within the meaning of Section 


211 ‘of the Penal Code. 
In this case the question of fact was one 
eminently-to, be dealg with by the Court 
which heard the evidence ; and in the Ses- 
sion Court, the Sessions Judge* and the 
majority of the Assessors have come to the 
conclusion that the charge, mage by the 
prisoner wąs false and maliciofis, as did the 
Local Magistrate who investigated the case. 
We see no ground for theeinterference of 
this Court with sucha finding of fact. ~- 
Asrespects the question of Jaw on which* 
the Assessors differed from the Sessions Ju dge 
.we are of. opinion that, to prefer a complaint 
to thy Police ip respec of an offence which’ 
they wes@ competent to deal with. and 
thereby to set: the Police in motion, is to 
instititute a Criminal Proceeding within the 
meaning of Sectien 211 of the Penal Code. 
“We dismiss the appeal. 


The fai'ure of the Judge to conv ct the prisoner on 
the graver charge is not an error «f law with which s 
the High Court can interfere under its revising powers. 


Tae prisoner in this case has not appeal- 
ed. . The case was sent for by the Sessions 
Judge in the English Department, and comes 
beforé me under Chapter XXIX of the Code 
‘of Criminal Procedure. 4 


That the finding of the Sessions Judge. 
on the evidence is wrong, I have no doubt. 
It is amply proved that the prisoner. strygk 
he deceased repeated blows with a highl 
lhal weapon (a dao), and the Sessions 
Judge himself admits that he did so with the 
knowledge* that the act was such as was 
likely to cause death, although he acquits 
‘the prisoner of intending to kill. 


Thijs finding appears to me „altogether — 
inconsistent both with the evidence and with 
the Şessions Judges own remarks. The 
conviction should have been for murder. 


Rhere seems to be, however, (and I have 
taken advantage of the delay in disposing 
of the case to consult séme of my learned 
colleagues on the points) no way of reme- 
dying the mistake now, or of bringing the 
Sessions Judge’s order within the provisions 
of Section 405 of the Crimina) Procedure 
Code. The facts found by the Sessiuns 
Judge and Assessors are not abgolutely in- 
consistent with the lesser offence of “ culpa- 
ble homicide not amounting ¢o murder,” and, 
their failure to convict the prisone!on the 
, e| graver charge, a charge which was amply 
ı Supported by the evidence, is not an error of 
law with which this Court could interfere 
under its revising powers.* j 


Beee 


` 


The 22nd February 1866, . 
7 : 

Since / writing this order, it has” beeg 
brought tp*my notice that.the prisoner did 
, prefer an appeal afte® the case was gent for 
Murder — Cuipable Homicide not| by this Court. -The eifcumstance does not 

amounting t urdêr— Hish Court | affect the decision which I have already 


(Power of—to interfere with failure i , 
pe adeo Go hee come toon the evidence. I-find from that 


Present: 
The Hon’ble F. A. Glover, Judge. . 


on graver | evidence that the frisoner is clearly guilt 
charge). p © , ,and ought to have béd punished much mines 
Queen persus Sobeel Makee. severely than he has been, » ° ` 
. e ‘e a e 


Committed by the Deputy Magistrate, and on Se tee Se eee 
tried by the Sessions Judge of Sylhet,| * A Fall-Bench (present Peacock, C J, aud, Kenfp 
on a charge of Murder and Culpable | ana Seton-Karr, J. J.) laid down the law on this point 


. Homicide. . < (See Torab Sheikh, W, R, Vol, V, p. 2). i 
: 


1866. ] Criminal 


The 26th February 1866. 
Present: 3 


i . e e 
The Hon'ble J. P. Norman, G. Campbell, 
and J. B. Phear, Judges. : 


Murder—Culpable Homicide 
amounting to Murder. 


Queen versus Gokool Bowree, Kislito Bowree, 
and Mussamut Oodoy Bowree. 


Committed by the Magistrate, and tried by 
the Sessions Judge of West Burdwan, 
on a ‘charge of Murder. 


. 

Hero by the majority of the Court that the offence 
committed was mugder where the death of a weak 
half-ntarv-d old w Man who wis detected staling, was 
caused n theexerc se of the right ef privat: defenc:, 
by tho do ng¢f mor: harm than was g-c ssary for the 
purpose :f such defence; Campbell, J. contra, being 
cf Qgini néhat a man who detects a thief stea ng his 
prorerty, and who, a. ting on the sudden impuls* of he 
mement, inflicts on the thief blows so sever: as to be 
likely to cause death, but which he did not at the time 
know or feel t» bed#ikely to cause death, and which would 
not mecessarily have caused death to a p+rsom n ordinary 
health, but which, owing to abnormal weakness 1n the 
deceased n +t kn wa to him, did causo death, is not guilty 
of murder, but of culpable homicide not amounting to 





not 


_ murder. : 


Norman,eJ.—TueE prisoners, male’ and 
female, have been convicted of murder, and 
sentenced to death by Mv.’ Tucker, the Jadge 
of West Burdwan, and the case sent up to us 
for confirmation of the sentence. 

The prisoners appeal. 

The case has not.been gatisfactorily tried. 

In the depositions, as given by several of 
the witnesses before the Magistrate, circum- 
stances appear, into which it was most ma- 
terial that enquiry should have taken place 
before the Judge. The Judge appears 
to have put hardly any question to the 
withesses, Vy way of cross-examination, in 
order to explain heir omissions, and clear 
tp the discrepancies between the statements 
Before him, and those Before the Magistrate. 

The evidence is as follows : E 

Kishto Bearer.—&“ I heard a noise, as if a 
hyena was killing a man. I @ame out and 
saw Gokotl, Kishto, and Oodoy. Gokool 
agd Kishto .had dold of Kumnalli’s arms, 
one gn each side, and Ooday® was fol- 
lowing. ẹ I asked Gkool, ‘why have 
you beaten Kumnalfi ® He said, ‘she was 
pulling up my rice.” Kumnalli said nothing. 
It was half-past ten. It was a dark night. 
I don’t remember whether It was dark or 
moon-light. I saw them froma distance of 
fv or three cubits,” So 

Munda Khinĝee says :-*- About supper- 
time, hearing from my sister Dato that my 
mothesKumouallt had beea killed by Kishto 
and Gokool, I came out of my house, and 

, e 
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saw Gokool, Kishto, and Oodoy dragging 
along the body of my mother. She did not 
speak, so I supposed she was dead. I fol- 
lowed them to the common house of the 
three prisoners. ` The body of, my mother 
was carried into the house. I sat under the 
eaves of the house, and began to cry. Then 
Kishto abused mp, seized me by the neck, 
and pushed me away. Before they dragged 
my m@ther into the house, they let her fall, 
and her ead struck against the wall, which 
was sprinkled with her blodl. I went 
homé. ÍI was crying when the chowkee- 
dars came towards the end‘of the night. I 
told them what I had seen, and told them 
to give notice, I don’t know what quarrel 
there was between the prisoners and my 
mother. There had béen a quarrel in conse- 


“quence of prisoners’ pigs rooting up my 


mothers ‘ urhur kullye’ plants. My mother 
had gone out to Heerapore, about 5 o’clock, 
to get some bokool—medicine for sores.” 

- Daro says :—“ A little day-light was re- 
maining, when my mother went out to 
buy medicine. At half-past ten I heard 
a noise, the cries of my mother. I went 
running tosBhgloy manjee’s tank, the land 
close to the tank about 400 or 500 cu- 
bits from my house, There I saw Gokool 
and Kishto Beating my mothe. Gokool 
hed a sickle with which he struck my 
mother on theehead. Kishto was strikiug 
her with a (tenga) short club. ;Gokool bad 
also a tenga, and @odoy was kicking and 
striking my mother with bis foot, and Go- 
kool struck her also with the ¢enga. I fell 
at their feet, entreaténg then not to peat 
my mother. Gokool was about to*beat me, 
but Oodoy his wife caught hold of him and 
prevented him. ‘Thén tle three prisoners 
dragged my mother to thei® house. In the 
meanwhile, I had given notice to my sister 


Munda. We both saw the prisoners take 
my mother’s body into their house. We 
tried to enter, but they abused us. Next 


day the Police came at dawn, and took 
my mother’s corpse from the prisoners’ house. 
The night was a moon-light night. My 
mothér had told me there was a quarrel be- 
tween her and the prisonerg, ‘ We must take 
care afd avéid tho% enemies of,ours.’ ” 

Before tite Magistrate, shè said that her 
mother had no okool in her hand, that she 
did not know if her mother had any quarrel 
with the priseners. . 

Reedhoy Chowkeedar heard a noise, went 
up, and found Munda erying. She said thas 
Gokool had killed her mothe. He eitquived 
of Gokool, who said that she came to steal 
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his rice and he: beat her. He and Sham 
remained in charge of the prisoner and of 
the body. ` i 
+ To the Court.—The prisoners’ cultivation 
is nbout one mile from their house ; there 
was paddy, but I do not know if it was 
ripe. ‘their cultivation lies south from 
the house. Bholoy manjee’s tank lies, 
` south from the house. People can go to 
Heerapore by -the tank, but it is net the 
direct road. a 
Cross-examination by Goko&l.—Xou, did 
not make over-charge to me of Kumnalli, 
and of stolen paddy that night. When it 
was near dawn, you shewed the dead body 
‘and' some paddy, which you.said she was 
stealing, . 


` "The Civil Surgeon says.—* There were 


two severe contused wounds on the scalp, |" 


over a little above the foreheat, on the 
left side, and the other on the. crown of the 
head, each about 13 inches long. On raising 
the scalp, much blood was found extravasated, 
but there was no fracture of the skull, or 
laceration of the brain, or effusion of blood 
within the skull; there was a contused wound 
over the* upper part of the fight shoulder- 
blade, and that bone had been fractured. 


‘The ujna, one of the*bones of the 
fore-arm, was fractured in both fore-arme. 
There was blood on both hands, and several 
abrasions, The second phalanx of the ring 
finger of the left hand was fractured. On 
the right hand there was a contused wound 

. between the index and middle fingers, and on 
the lgruckle of the little finger. There were 
abrasions ®n the right and left fore-arms, on 
the right arm, inside the right knee, and on 
the right shin. The aboye injuries may have 

' been caused by blows from heavy lattes. 

Death may have been due to the concussion 

of the brain, or to the shock to the system, 
caused by the above numerous injuries, the 
woman being weakly, and evidently ill-nou- 
rished. I examined her internal organs. 

They were in a healthy state, but all the 

mucous membranes “were very very pale, 
probably caused by want of nourishment. 

The woman was yery thin, and her bones 

were small and oft, It woul? reqhire a 

very severe blow to break the bene of her 
shoulder-blade, as it was protgeted by flesh 
and muscle, So.” ‘ 


Before the Magistrate, thb witnesses, 
Munda aud Daro, said that, after the pri- 
soners had taken the “body of the deceased 
to the Rouse, the} warmed the body of the 
deceased before the fire. , 
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A witness, whtm the Judge did not think 
proper to call, says that he saw the deceas- 
ed lying dead In the house of the prisoners ; 
there were about, three seers of dhan lying 
near the deceased in a basket, 

The prisoner, Gokool bearer, before the 
Magistrate, said :-— I went out to look after 
my rice, and found four people stealing my 
rice, three of them ran away, and I caught 
the fourth, and beather. It was a dark night, 
and I could not distinguish whether the 
deceased was a man ora woman. ‘I hada 
stick*in my hand. -While beating her, she 
spoke, and I found she wag a woman. I 
then took her by the hand, and gave her 
over to Rhedoy Chowkeedar. In the morn- 
ing, the villagérs assembled and found she e 
was dead.” . _ @ 

Before the Judge hê says :—“ Kumnalli the 
deceased came to steal my paddy. It tvas 
a dark night, and I struck hewith a tenga 
five or sif times. I took Kumnalli with the 
rice from my field to the doo» of my house, 
and there I made her‘over with the rice 
to Rhedhoy Chowkeedar.” / 

‘The other two prisoners, by way of defence, 
say that they. were not out that night, and 
that “assertion has been throughout corrobo- 
rated so far as it is a corroboration by the 
expgess statement of Gokool. A 

The Judge considers that the deceased 
was way-laid and emurdèred by the three 
prisoners. He convicted the prisoners of 
murder, and would sentence them all to 
death. ` 
I see nothing whatever in this case which 
would warrant-me in disbelieving the three , 
chief witnesses for the prosecutjon. Their 
evidence appears to be given temperately 
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j and dispassionately. Daroeadmitted before, 
éhe Magistrate that, so far as she kn@v, her, 


mother had no quarrel with - the prisoners, 
and that she had no sh AA in her hand, 
Her silence, the absence of complaint of the 
other villagers, as they went along, may 
welt be explained, if we suppose that ehear- 
ing the prispners charging the deceased wit& 
having stélen rice, she may have been @on- 
scious thet her mother, yho had previously 
committed small thefts, and was then suffer- 
ing.from poverty and starvation, waa but too 
likely to have bən guilty of the offence. 
There is a ‘great went of*evidence as to 
what took place between half-past ten, when 
the psisoners werg seen dfagging Wome they : 
body of the deceased, and half-past® two or 
three o’cldck, when the Chawkeedar came. 
But it isa very impértant matter. Agéopding 
to the’eVvidence of Rhedoy given before the’ 
' eo. 


e maybe assumed that the attack on the de- 


a 


© deceased,'a wr8tcbed weakly hglf-starved old 
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Magistrate, it was not un#il three o'clock. in 
the morning, after the old woman had been 
ascertained to be dead and Daro had gone 
to fetch the Police, that the prisoner Gokool 
set up a shout of chor dhoragacha (Ihave 
caught a thief), ‘The numerous injuries 
found to have been inflicted on the person of 
deceased support the theôry of the prosecu- 
tion that the attack.was not made by a 
single person. ' : 

The broken shoulder-blade must have 
been caused by a blow from’ behind, and the 
wound over the forehead, and the broken 
arms, apparently by blows from a person 
standing beffre her. Now, the two male 
prisoners were seen dragging along the 
apparently insensible body* by Kishto and 
Munda, and all the three prisoners were seen 
eby Daro benting the *deceased. Iam satis- 
fitd thst ths defence of the second and third 
prisoners isfalse, and that Daro’s story is 
true. I think that in favor of i¥e prisoners 
it may be taken that the deceased had stolen, 
or was supposed, by the prisoners to have 
stolen, their rice. Indeed, no other intelligi- 
ble motive for the attack, except that as- 
signed by the prisoners themselves, is sug- 
gested. : .. 

After a careful consideration of the facts, I 
think it clear that there is nothing to shew 
that the prisoners were acting in defence of 
their property $o as to bring the case 
within Exception 2 in‘ Section 300 of 
the Penal Code. Acccording to the 
evidence of the witness Rhedoy, the prison- 
ers’ cultivation is about a mile from the 
house. How far it is from the spot where 
Kishto hgard what was probably the cry of 
agony of the deceased, the Judge did not 
enquire, Andy in favor of the prisoners, it 


censed was made dither in or immediately 
after she had left the cudtivation of the pri- 
soners with dhan belonging to them in her 
possession. Still, looking at the terrible 
chawacter of the injuries sustained by the 


weman, it is impossible to come fo any other 
concl@sion than that*the two male prisoners 
at least inflicted ° them with the inten- 
tion of doing more harm than was necessary 
for the purpose of the gefence or recovery 
of their property. e Their dbject was no 
doubt to capture and revenge themselves on 
a plufderer. 4 P think, therefore, thatthe two 
male*prisoners have been rightly found guilty 
eof murder. - As they appear to*have acted 
under provocation, ang not to have inténded 


actually to kill the deceased, which appear to 
. 0 7 
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me proved by their bringing home her body 
to their own house, and placing it by the fire 
to warm if, I would not confirm the senténce 
of death, but would sentence them to trans- 
portation for life. 

As the only evidence against the female 
prisoner is that she struck and kicked the 
deceased, and ag it may well be, and is pro- 
bably the case that, in abetting the attack by 
the gther prisoners, she was aiding or defend- 
ing theje common property, and had no iu- 
tention of deing or causing any serious harm 
to th@deceased, I concur in acquitting her. 

Phear, J.—The three prisoners have 
all been convicted of murder in a trial 
held before the Court of Sessions of West 
Burdwan with the aid of two Assessors. 
The two Assessors” concurred with the 
Judge only with regard to the first prisoner 
Gokool. „They were unanimous in thinking 
that the evidence was insufficient to establish 
the guilt of Kishto and Oodoy. Under 
these circumstances, sentence of death was 
passed upon each prisoner, and the case now 
comes before this: Court for confirmation 
of these sentences. The three prisoners 
have alse appealed, and thas all the ques- 
tions, both of law and fact, which arise 
upon the evidence (and they are several), 
are open before us. It is strigtly speaking 
‘nly necessary for me to state, as shortly 
asi can, the view which I take of tlie 
facts as I gather them from the depositions. 
But I think I-am bound to remark at the 

e . 
outset that the record sent to this Court 
by the Judge as his notes of What the, 
witness deposed to at the, trial befgro the 
Court of Sessions, is mgst meagre. If 
nothing more was elicited from the witnesses 
than appears on theseesheets, I have no 
hesitation in saying that tle trial was very in- 
complete and insufficient. There is nothing 
to indicate that the slightest cross-examina- 
tion of the witnesses was attempted, nothing 
to show this Court that any enquiry was made 
into several circumstances of time, place, 
and motion, which suggest themselves on the 
evidence of the witnesses, and which, unex- 

e . ‘ 
plained, render that evidence very unsatis- 
factory. Fortunately, ghe depositions taken 
at the pteliminfiry investigation before the 
Assistant? Magistrate, to some extent, supply 
what is wagting in the Judge’s notes, and 
induce me to suppose that more came out at 
the trial t#an the Judge has,put upon paper. 
If I am wrong in,thjs supposition, the Judge 
was inexcusably negtigent : for he must have 
had for his guidance in tke conduet of the 
trial, the depositions taken by the Assistant. 
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Magistrate to which I have alluded, and 


which seem to me extremely good. Indeed, 


if I did not give the Judge the benefit of | 


this supposition, I should be obliged to say 
that the preliminary enquiry before the 
Assistant Magistrate was much more full and 
searching than that at the final trial before 
the Court of Sessions. But to return-to 


the facts of the case, it seems tò me tolerably ` 


certain that Gokool caught the old woman 
Kumnalli either actually stealing his p&ddy 
or coming fron the direction of his 
ground, under such circumstances as pight 
well lead him to believe that she had “been 
stealing it. The place where she was 
set upon was clearly not in the dfrect road 
from Heerapore ; and if the oldewoman had, 


as her daughters wish ta have it believed 


been returning from that place late at night, 
she would herdly have gone so far out her way 
as the back of Bholoy manjee’s tank? More- 
over, it is not said that any of the medicine 
Which she is alleged to have gone to Heera- 
pore for the purpose of fetching, was fouud 
either on her person, or on the ground in the 
neighbourhood of the ‘spot where the affray 
took place ; nor has the medicine vendor been 
called to ptove that she was at Meerapore at 
all on that evening. No doubt this is nega- 
tive reasoning, but I think the °prisoners 


are entitled tô the benefit of it; fow it was! 


clearly incumbent upon the prosecution to 
put these points beyond ail doubt. Further, 
it seéms certaif that the old woman had 
committed thefts of this Kind before. She 
was 6vidently very poor and half starved ; 
and in fbis time of scarcigy we need not seek 


further forgig a Priori probability in favor of: 


the prisoner’s st®ry, so far 4s ic regards the 
stealing; and if thg medicine errand is a 
fabrication, gréat gorroboration is given to 
the hypothesis of the old woman’s dishonesty, 
which is. further strengthend by what I 
believe to bean adntitted fact, namely,. that 
the place whete Kumnalli was attacked, was 
pither very close to Gokool’s paddy field, or on 
the way thereto from Kumnalli’s; but I put on 
one side the evidence as to the dhan relied upon 
oy the prisoners, because there was so mueh 
ypportunity for manufacturing it after the 
‘act as to render it wePthless abut itig, I thiak, 
0 be regretted that no attempt was made to 
iscertain whether the Basket in which the 
than was contained was capable of being 
dentified as belonging either to the deceased or 
o the prisoners. ° On the whole, then, I think 
xokool did, as he says,efell upon the old 
woman, ond beat jer under the belief that 
she was engaged ins galing his paddy. Lalso 
e 
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think that the twoothet prisoners were with 
himat the time, because Kishto, an apparently 
disinterested witness, (although I would 
remark by the way that he seems of the same 


caste, if not family, as the deceased, and yet, 


no enquiry, appears to have been made 


whether he wes or not) distinctly speaks to’ 


seeing them assisting Gokool in leading 
Kumnalli to his house. How far they took 
part in the actual beating is the next material 
question. To ‘a. certain extent the false 
alibi (as I believe it to be) set up by these 
two prisoners raises presumptions unfayor- 
able to their fnnocence. The evidence of 

umnalli’s daughter Daro is the only direct 
evidence on the point ; and to my mind that 
is tainted with much suspicion of untrust- 
worthiness. There are discrepancies of im 
portance between her apd her sister, and b6- 


tween what both these women said at the trigl® 


and their respective depositions made before 
the Magistrgte ; also they both speak to the 
presence of the prisoner’s daughter at a time 
when the witness Kishto states that he 
did not see her, and when he must have 
seen her had she been thera, as ghey say. 
However, according to Kishto, they were 
with jhe party when the deceased was 
being led home, and Ido not doubt that Daro 
at least saw the beating’ Her description 
of the occurrence is very natural and gra- 
phic. Indeed, to my mind jt is more than 
probable that both fhese women were en- 
gaged with their mother in the act of 
stealing. It is mark-worthy that they alone, 
of all the village, except Kishto, heard the 
old woman’s cries, and that so quickly that 
Daro was able to be on the spot sufficiently 
soon to see nearly all the beating? If the 
two women were with their, mother, or close 
to her, the prisoner Gokool’S statemgat is 
udt altogether without foundation, although 
‘ic would amount to a gross exaggeration 
of the actual facts. “If these two witnesses 
said no more at the trial than is reported to us 
by the Judge, there has been, I feel*obliged 
to repeat 
ble failure, @f investigation, in the cag : 
considering that the liwes of these persons 
depend entirely upon the*color given to’ 
the facts by Munda Khinee and Daro. Their 
own conduct, during the whole of this 
eventful night, ougft to have been most 
carefully sifted, and fet we are scarcely 
furnished with d single scyap of pogitive 
informatton on the*point. When ushto 
.saw them by his account, they were erying 


p se : . e 
and going ‘on before their mother who.was 


being led by two of the prisoners. By’their 


ce Ul : 
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in my judgmegt, a,lamenta- b 
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own account, they were? following, at any 
rate they were making no glarm, and did 
not even complain to Kishto. The irresisti- 
ble conclusion to me is that they were at 
that time more conscious of fault on’ their 
own side, than impressed with the wrong- 
ful conduct of Gokool. Again, this was 
certainly about 10} o’clock at night by their 
own account and by that of every body else 
who could speak to it, and itis equally cer- 
tain that no alarm was given or complaint 
made by the daughters to thé Police before 
3} a. m. What was the season fer the 
silence of thgse women during these in- 
tervening five hours ; and what were they 
doing all that time ? Munda Khinee, the first 
of the daughters, says that, after crying at the 
pNsoners’ door, she went home and remained 
¿here till the ChowReedars came to her in 
tht morning. At the trial, Daro does not 
seem to hafe. been asked a question on the 
subject. Before the Magistrate She said she 
went to callethree Chowkeedars whom she 
named ; but she did not mention the time 
of night when she did this, and Rhedoy a 
Chowkee@ar, not one of these three, said 
that he went to Gokool’s house at about 3 
in the morning.in consequence of heating a 
noise, and that he found Munda Khinee cy- 
ing there. In the commencement of his gepo- 
sition before the Magistrate, he said that, 
while on his beat about’ a. M., his attention 
was first called to the matter by hearing 
Gokool shout out that he had caught a thief. 
Further on, he gave another hour for this 
oceurrence. He seems also to imply that 
the three Chowkeedars mentioned by Daro 
were with,him, and that they all four went 
together to the house of Gokool. When 
they arrived, Manda Khinee was there crying. 
Darg was not there. The evidence of tke 
other three does not accurately agree with 
this. Poresh eayg before #he Magistrate that 
Daro came to call him in the road, coming 
from his,parah, where she had been for him. 
He went to the house, and found the ‘other 
*Chowkeedars afready there, apd Sham, the 
thd Chowkeedar, disginctly'said* that Daro 
eame f% him at hig parah. While the fourth 
Chowkeedar Nobin deposed before the Ma- 
gistrate that, when he was returning early 
in the morning from kjs‘rounds, he met 
Daro crying, "and thnt was the cause of his 
going to the place.” It thus appears that, 


, F while*Daro @éarly brqught threeeof the 


‘Chowkeedars to the spot, pbout 3 or 3% in 

she morning, the first Chowkeedar Rhedoy 

came there in consequettce of Gokool’s caMling 

him, possibly. at amuch earlier time; and so far 
e 
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the prisoner’s story is supported. I cannot 
help thinking that there may also be truth 
in the prisoners’ assertion that he made over 
the unfortunate woman and the daughitee 
to’ Rhedoy at-an early period pf the trans- 
action, Undoubtedly, this part of the case 
ought to have received a most searching 
investigation, and yet the Sessions Judge 
considered it unnecessary at the trial even 
to take the evidence of the two last Chow- 
keedar#at all. Whether or not the prisoner 
Gokoo] did,“1s he says, at an early period 
invok® the aid of the Police, he certainly 
led or carried the old woman to his house 
afier the beating, and there (according to the 
evidence given by the daughters themselves 
Wefore the Magistratg, but unaccountably not 
elicited at the trial) washed her, and tried 
to revive her by warming her before the 
fire. This seems to me entirely consistent 
with Gokool’s statement that he had beaten 
the unfortunate wretch, because he found 
her stealing his paddy, and goes far to ne- 
gative the supposition which the Judge 
appears to have entert&ined that he attacked 
her with the deliberate purpose of taking 
away life? Keeping in mind, then, all the 
conclusions to which I have arrived, bearing 
adversely on, the conduct of the mother- and 
daughters, and in some degree “favorably to 
the prisoner, I cannot avoid further ob- 
serving that oth phe danghters admit the 
existence of a quarrel between their mother 
and the prisqners,’and both exbibit an anz- 
iety by groundlessly implicating g<het!, to 
include every member of the prisoners’ fat 
mily in the presen? charges Tpemy* mind 
all the foregoing considerations greatly affect 
the trust-worthinesg of Daro’s evidence, when 
she, in describing the aftack which she saw 
made on her mother, speaks of the active 
part which she makes the prisoners Kishto 
and Oodoy to take in it. e Before the Magis-: 
trate she’ accused Kheti of having beaten 
her mother in concert with the prisoners ; 
but at the trial she mentions the prisoners 
alone as “the assaulting persons. There- 
forg, judging from the paper evidence only, 
I should be reluctant to convict Kishto and 
Oodgy solgly upqn Daroéstestimony, with re- 
gard to their having inflictel blows on the 
deceased.® Then I find that both the Assess- 
ors who sat with the Sessions Judge at the 
trial, and had the opportunéty of observing 
the witness in the box, entitely disbelieved 
her ; for they say+-‘s There is nó eye-witness 
“ to Kishto and Oodoy having taken part in 
“the beating as the evidence of the wit- 
“ ness Daro is sufficient.¥, Under these cig- ` 
e 
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cumstances, I think I ought not to allow 
“the specific statements which she makes 
against Kishto and Oodoy to have weight on 
my mind. Consequently, as faras I can 
gather from the evidence, the case stands 
thus : Gokodl with his wife and sou came upon 
-Kumanalli ‘stealing, or apparently stealing, 
his paddy about 10$ o’clock pt night. It is 
not clear whether the prisoners were lying 
in wait up to the time of the occurrenge, or 
had just then come out ; but I have np doubt 
they were on“he spot with the purpose and 
expectation of detecting thieves. On Weeing 
Kumnalli (and possibly her daughters with 
her), Gokool, by his own confession, rushed 
forward, struck the unfortunate woman down 
with a lattee, and beat her most severely. 
I am not satisfied that his, wife and son in- 
flicted any, blows themselves, or, at any 
rate, blows of a serious character ; still, I 
think they intentionally aided and facilitated 
the commission of the act of beating. This 
being so, they are responsible as abettors of 
Gokool to the extent of their intentions 
when so abetting hima ‘That these inten- 
tious reached to murder, or to the commission 
of any of those grave acts, whigh must some 
one way or other, be found as an ingredient in 
the case before it can amount to even 
culpable homicide, I do not believe. To 
some degree, of course, the intentions of 
parties to a wrongful act mussbe judged of 
by the event. .If nothing more were known 
than that Kishto and Oodey were associated 
with Gokoolinan attack upon Kumnalli which 
-deprivedther of life, it would be presumed 
agains’ tem that they¢intended the natural 
consequeficts of the’attack. But here. the 
case is not so.: lt was night, and there is 
nothing to shew that they were aware of the 
character of the ows actually inflicted by 
Gokool, while it is reasonably clear that their 
_ common’ purpose at the beginning was the 
innocent purpose of protéetting their pro- 
perty. In carrying this out, they probably 
went a ntep farther than the strict letter of 
the law would allow ; they desired to inflict, 
and intended to aid in inflicting chastisement 
upon the offender, Still on the wholé I 
cannot bring mysg to conclade that they 
were guilty of a higher offence tha an 
assault. But the actyal striker of ghe blows 
is very differently situated. „The Medical 
evidence shews that these were of a very 
brutal nature. e The shoulder blade was 
fractured. The ulna of each fore-arm was 


broken. The phalanx of the left ring finger 


waseals® broken.e There were contusions 
and abrasions all gver the body, and the 
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marks of two seere blows on the head ; 
death ensued within a few hours, and was 
without-the lebt doubt caused by the beat- 
ing. The worhan was not laboring under 
any disease, all her organs appear to have 
been perfectly healthy ; on the other hand, 
she was yery slightly formed, in a half. 
starved condition tf body. Probably, too, 
no single one of the ipjuries inflicted, unless 
it were the blow on the head, would of itself 
have proved mortal. But, notwithstanding 
these latter considerations, I feel that there is 
no reasonable, ground upon which I can 
withhold the conclusion that Gokool must 
have known when he was barbarously 
using the poor old woman that he was there- 
by likely to cause her death; he must have 
known that his blows were collectively ao 
imminently dangerous that they would in 
ail probability cause such bodily injury. ais 
likely to cause death. They did in fact 
cause death, and I must therefore find htm 
guilty of murder, unless I can give him the 
benefit of one of the exceptions laid down 
in the Penal Code. The ‘only exceptions 
which are in any way applicable to the case 
are the first and second. The first provides 
“ thaé culpable homicide is not murder if 
the offender, whilst deprived of the power of 
self-control by grave and sudden provocation, 
causts the death of the person who gave 
the provocation. Now, b certainly cannot 
say that the wretched Kumnalli gave Gokool 
grave and sudden provocation to beat her to 
death. Inthe first place the provocation 
was not sudden, because Gokool by his own 
ficcount expected to find somebody stealing 
his paddy, and in the next place it was not 
in my Judgment (notwithstanding the very 
considergble value of the ‘paddy toa poor 
man in a time of famine prices) sọ give ag 


to have reasonably deprived him of the power ® 


to moderate his blagvs. I am of opinion that 
it is not every case where slf-control is lost, 
which is prof&cted by this exception, but - 
onlyesuch cases as exhibit a provocgtion, 
which would, in the commoneourse of thingse 
be expected @ priori to deprive the offengler 
of self-control to a sifficient extent te admit 
of the fatal act being “committed. The 
second exception provides that culpable 
homicide is not.murder “if the offender in- 
the exercise ih gd6d faith of tho right of 
private defence of person or property exceeds 
the poyer given to him byelaw andecauses 
the death of the person against whom*he is 
exercising suth tight of defenge without preg 
meditation and without any intentidh of 
doing more harm than is uecessaryfor the 
' 8 6 
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purpose of such defence.” ®With regard, to 
this I need not explain what I conceive 
to be the proper scoþe of, these words. 
It appears to me sufficient to remark 
that in this case the mere defence of the. 
‘paddy certainly did not at most require 
more than a very slight imposition of hands. 
The injuries inflicted by Gokool were not 
simply an excess beyond what the law would 
have allowed for the purpose of such defence, 
but were altogether done beyond the pale of 
the law. In my opinion, ‘therefore, neither 
exception shelters Gokool, ande] am oVliged 
to find him gui}ty of murder, Under all the 
circumstances of the case, however, I think 
that the extreme senteuce of the law passed 
by the Sessions Judge is too “severe, and I 
woald commute it to transportation for life. 
The other two prisoffers ought, in my opi- 
nioh, to be acquitted. 

Campbell, J—I take the same general 
view of the facts as my learned col- 
leagues. I håve little doubt that, in truth, 
the deceased was detected stealing the 
prisoner’s grain, and that on the impulse of 
irritation caused by her act she was very 
violently and brutally assaulted and digd in 
consequence. ` i 

The Judge does not give any good reason 
for the view which he takes, and, while®on- 
demning, the Magistrate, does not in fact 
suggest any hypothesis whatever on which 
his own contrary view is founded. All ques- 
tion of deliberate assassination is, I think, 
clearly and positively negatived by the 
evidence. It is wholly impossible to suppose 
that, if the prisoners had planned the murder 
of ethe dectased and way-laid her for the 
purpose, as assumed in a bare and unexplain- 
eed way by the’ Judge, they. would have 
‘openly brought her ehome to their house ic? 
the presence of her daughters and tried to 
revive her by washing arta warming her, as 
distinctly stated by the realeprosecutrixes 
before the Magistrate. It seems to be per- 
fi etly*clear that the prisoners had no inten- 
tion of killing the deceased, bu? that one or 
all of them did brutallye beat her, and so in- 
tehtionally cause sueh severe injuries as 
were likely to cause death, and did in fact 
cause death, thereby committing culpable 
homicide of one kind or otfwr. » 

As respects the guflt of the individual 
prisonerg, Mr. ustice Phear has already 
writteng: judgment in which he enthrs so 
fully into the matter that P have oniy to 
eXpreas my gen@ral concyrtence in'his vyw 
of thy evidence, The-only evidence against 

“A 
. è 


Kishto and Oodoy is that of the woman 
Daro. ‘Uuless in the capacity of a co-thief 
(as suggested by Mr. Justice Phear) I 
should doubt her having really witnessed the 
assault at all. Ican hardly imagine an at- 
tack of this kind to take so long that Daro 
could have come out of the village and actu- 
ally witnessed dt, If she was not one of 
the thieves who fled rapidly, I deem it 
quiteas likely that she merely found the 
prisoner@ bringing home her mother, and 
learning wlfit had occurred, accused tlre 
wholefamily of the deed. At any rate I 
do not think this woman’s evidence sufficient 
to convict the prisoners Kishto and Oodoy, 
and I would release them. 


"It must be remembered that the first pri- 
soner, Gokool, has throughout consistently 
stated that he struck the deceased five or six 
blows witlf his stick, and that he alone did so. 
Severe as, the injuries are, I see nothing 
incredible in the statement of this man that 
he inflicted them by repeated blows. 


The question remain8, of what offence was 
Gokool guilty, 7. e. of culpable homicide 
only, or of culpable homicide amounting to 
murder ? 


In my vies, the definition of, murder in 
the Penal Code (which ties our hands, takes 
away judicial djscretion, and renders neces- 
sary a very severe s@ntence for that offence) 
should be strictly, and exactly construed. 
We are not to*introduce any of the presump- 


tions of law which, in regard to th offence R 


of murder, have jn England esteklish- 
ed a wide variance betwen d&w and 
fact, and have rendered mufder in many 
cases as it were an artjficial offence of a 
complicated aud embarrassing character 
(See the late Report of Her Majesty’s Com- 
fhissioners on the subject). Weare not, as I 
think, to presume that a ‘man intended or 
knew the consequences of his acts, unless, 
looking to the whole evidence, we believe 
that he actually did know them. In this 
knowledge is one of the; main distinctions 
between culpable homicide and murder. 
The prisoner Gokool intended to inflict 
blowseon the deceased, an® such blows were 
likely to gause death. That is culpable 
homicide. “If if furthtr appears that he 
knew that the? blows were likely to causa 
death, then the culpable homitide is murder. 
But I construe the word “ know” to signify 
a-real and actual Kudwledge present to the 
mind at the time—not a cogstructive knqw- 
ledge. If we suppose that Gokool, whet 
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beating the woman, really did know and 
think that he was likely to kill!her, it would 
be murder. I doubt whether he had any 
such knowledge or thought of anything but 
beating her severely, : 


Again, independent of knowledge, if the 
blows intentionally infijcted were not 
only dangerous, but, more than that, were 
sufficient in the ordinary course of nature 
to cause death, the offence would be 
murder. Were I have “consigerable doubt 
upon the Medical evidence. It is clgir that 

-none of the wounds were what would he 
called “ mortal wounds,” and the,Medical evi- 
dence leads me to doubt whether combined, 
they would have been mortal to a-man or 
woman in ordinary Health : for the Medical 
Officer explains that he believes death to 
have resulted from the shock to the system 
‘of a person in the peculiarly weak and ill- 
nourished condition, in which he describes 
the deceased—a condition which the prisoner, 
in the moment of catching a thief, could not 
know. e 


Further, it seems to me.that the case comes | * 


under Exception 1 Section 300 of the Penal 
Code. The effect of that pe e appears 
to me to bẹ that, when a homwide is commit- 
ted without premeditation upon the passign- 
ate impulse of serious provpcation, it is not 
murder, but what wéuld be called in Eng- 
land ‘ manslaughter” and under the Code is 
« culpable homicide.” In the%ase, then, of a 
as whose early rice in these days of 
scagetty is peculiarly, valuable to him, and 
who, aster working in the day, is compelled 
by repeated’ thefts to sit up and watch it, 
who catches a thigf in the act of stealing that 
rice, and who, oa the impulse of the moment, 
rushes at the thief, and belabours him with 
a stick ina fatal. way, is there not realfy 
grave and suddên provocation ? Did he not 
act on the passionate jmpulse there result- 
ing? I think that he did. In my view, 
then, this, man ‘who detects a thief stealing 
his rice, and who, acting on the sudden im- 
pulse of the moment, inflicts on her blows so 
severe as to be likely to cause death, but 
which he did nofat thedime low er feel 
to be likely fo cause death, and yhich would 
not necessarily havé caused deith to a per- 
son in ordinaty health, but Which, owing to 
abnormal e EA in the deceased not 
known to him, did cause death,—this man is 
‘on several grounds noé guilty of murder, but 
- Only guilty of gculpable homicide. The re- 
. ult will be that, ynder the sentence of. Jus- 
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tices Norman KEPRO “Gokool prisoner 
will be transperted for life on the-conviction 
of murder, while Kishto and Oodoy will be 
released on the concurrent order of Justice 
Phear and myself, _ 


The 27th February 1866. 


A 
Present : 


The Hon’ble F. A. Glover, Judge. -e 


Š e 
e. 
Appeal (after time)—Rejection df, 


e . x 
Queen versus Hullodhur Ghose and others. 


, 


Committed by the Assistant Magistrate, 
and tried by the Officiating Sessions 
Judge of Nuddéa, on a charge of Da- 
Coty. ` 

An appeal preferre™ out of time and without any 


explanation of the delay, may be rejected at once 


under Section 426 of the Code of Criminal Procedure. 


THis appeal has been preferred out of 
‘time, and might, therefore, as no explanation 
of the delay has been given, be Tejected at 
once under Section 41°5 of the ‘Code ‘of Cri 
minal Procedure. . 

I have, however, gone over the Sessions 
Judge’s vharge. All the evidence appagrs to 
have been fully and qarefully laid Before ‘the 
Jury ; and as a majority found all the pri- 
soners guilty, Hro js (no point of law being 
either raised or involved) po ground for in- 


‘terffrence, . 


. © 
-e 


. “The appeal must be rejected. a ‘ 
í 
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The Sth Febtuang 1866. 
Present : i 


The Hon’ble W. S. Stton-Karr and A. G. 
Macpherson, Judges. 


Murder—Grievous Hurt—Referred 
case (Power of High Court as to 
wrong conviction in}. 
Queen versus Sheikh Solim, Bysagoo, Sheikh 
Bengoo, and Sheikh Koreem. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Mymensingh, ona 
charge of Culpable Homicidg not antount- 
ing to Murdgr, Se. 

It is not murder, if a person kills another without 
intending to take his life, and if the acts done are 
not such ag conclusively indicate an éntention to cause 
such injury as was likely to cise death. _ 

Ima reférred case, and not an appeal, if the High Court 


deems a conviction wrong, thè only course open to it is 
t® annul the conviction and order a new trial for the 


proper offence. a 

Tuts ig a' case referred to the High Court 
by the Court of Sessions, for confirmation of 
the sentence of death which has been passed 
upon four prisoners who have been convict- 
ed of murdgr. After reading the whole of 
the evidence, and giving the case the fullest 
consideration, the conclusion at which we 
arrive is that, we cannot confirm the sen- 
tence, and that thé conviction for murder is 
wrong. Thereis no question that thede- 
ceased was treated by thg,prisoners in a very 
eruel and barbarous manner, and that he died 
in consequence of that treatment. Neverthe- 
less we think it clear that the acts of the 
prisoners were not accompanied by that 
intent or that knowledge, which are essential? 
under the Penal Codé to the offence of 
murder, °? unt 

The deceased was caught the night before 
*his death iu a house which he had entered 
or the purpose of cemmitting theft. The 
owner of the house, after being seriously 
wounded by the ceased, secured him. In 
the morning the headmen of the village 
were gentfor, and having come and seen, the 
thief went .awayy leaving him in charge of 
the gillage Chowkeedar. The d&cgased was 
then sityjng in the verfndah or door-way of 
the house, where hè was caught ; one hand 
was loose, the other hand and his feet were 
tied, and the end of a rope which was passed 
round him was secured tone of the beams 
or posts of the house. The Chowkeedar 

eing Igft in charge, many of the neigh- 
boùts spear t have cotne to look & the 
thief, gnd amongst others Came ethe Your 
prisonérs. Thn commenéed the ‘ill-treyt- 
ment; offwhich the deceased eyeoba died. 
v ry é 


On the’ evidence, it seems clear that all the 
prisoners at intervals struck the deceased 
with their fists and kicked him, and the 
prisoner Bysagoo (and probably also the 


prisoner Bengoo) also struck the deceased’ 


with a pera, a small wooden foot-8tool, which 
was lying close by ; one or two very violent 
blows were struck with the pera, and by one 
of them -the fiose of the deceased was 
broken. It is this use of the pera which, in 
our Spipion, alone affords -any sort of evi- 
dence on whjch a @onviction ofanurder could 
be baged. But, considering the nature of 
the instrumeut (the Sessions Judge, who saw 
it, says it was not a heavy one), we do not 
think that its use necessarily leads to the 
conclusion that the person using it did so 
with the intent or }@owledge necessary to 
constitute murder. The medical ‘evidence 
shows that the deceased did not die from 
the effect*of any one blow, but that he 
sauk from, the shock which his system 
received from the continued pommelling and 
blows, which were such as to cause con- 
siderable internal injurjes, although no one 
of these injuries in itself would have caused 
death. ‘Throughout the ill-treatment the 
Chowkeedar (who is one of the witnesses 
for the prosecution) stood by and never 
assisted the deceased in the legst. In the 
ceurse of & couple of hours, the deceased 
became insensjble, and soon after died, 
Looking at all the cifcumstancgs, we cannot 
concur with the Sessions Judge in the find- 
ing that the pfisoners acted, as they did, with 
the intention of causing death, or 
intention of causing such bodily Wwjury 
as was likely to cause death, or*with the 
knowledge that they were likely by such 
acts to cause death. * Without such intent or 
knowledge the prisoners have not committed 
the offence of culpable homicide (Section 
$99) and consequently have not committed 
the offence of murder (Section 300)., As it 
appears to us, the prisoners ought to have 
been tried and convicted on a charge of 
voluntarily causing grievous hurt, which 
offence they did commit, inasmuch (even 
supposing there were no other evidence 
of it) as the bone of the nose of the de- 
cease? was broken? They “did intend to beat 
the deceaged severely, and did commit 
grievous hurt, and they should be puu- 
ished accordingly. But they*® did not in- 
tend to take the man’s lifep ang the acts 
they did are not such as conclusively indi- 
cate an intention fo eause such injury as 
was likely to cause ‘deathe The whole ag- 
currence took place in the presence of tha 
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Chowkeedar, whose conduct was as bad ns 
possible, and it appears to have commenced 
with the, prisoner Solim, who struck and 
kicked the deceased on his saying to the 
* Chowkeedar that it was he (Solim) who had 
instigated himtothe theft. Bengoo, on com- 
ing in, said—“ We work all day, and this 
wretch will not let us sleep at night,” 
and then struck him. Anti so it went on 
till the deceased sank under it. Barbarous 
as were the acts of the prisoners, we @annot 

' say that we ¿hiuk they arfount ġo murder. 
As we think the conviction 1s wrqng, the 
only course open to us, under Section 899 of 
- the Criminal Procedure Code; is to annul 
the conviction and order,ga new trial for 


voluntarily causing -grievou¢ hurt to the | 
e 


deceased. ` 
We regret that, as the minor offence for 
„which we think the prisoners dught to have 
been tried is in fact included in “the major 
offence for which they have keen found 
guilty, we cannot at once alter the conviction 
and sentence, and so dispose finally of the 
case. But it seems £ us that, as this is a 
referred case, and notan appeal, Section 399 
makes it imperative on us to annal the con- 
viction dnd order a new trial? We cannot 
deal with the case as a Court of Revision, for 
none of thg Sections applicable to revision 
contemplate a case such as this. ¢And Seg- 
tion 426 does not in any, way assist us, 
because we have not*this case”before us 
either on appeal or revisign. 
The conviction and sentenc8 are annulled, 
, and a ġew trial is directed for voluntarily 
" causi grievous hurt. e 
A e@ 


The 121? February 1866. 


Present: Š 


The Hon’ble J. P. Norman and G. 
Campbell, Judges. 


Murder—Culpable Homicide not 
amounting to Murder— Actual, enot 
constructive, intention. 


Queen versus Gureeboollah, Appellant 


e 
Committed bythe Magistrate and tried by 
the Session*®Judge of Backgrgunge, on 
a charge.of Murder, Se. 

í e . 
nder ghe Penal Ogde, no constructive, but an actual, 
Pitt to cause death is required to constitute mur- 
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der. Thus, where a kd of ts years? in the heat of dis- 
covery of the deceased in tha act of adultery, with a near 
Telative’s wife, ang, without the use of any lethal or 
other weapon, joined that relative in committing an as- 
sault on the deceased who died from the, effects thereof. 
HE Lp, that the offence gommitted was culpable homicide 
not amounting to murder. , i 


In this case; it is found by the Court of 
Sessions that Surat and Gureeboollah (ap- 
pellant) together inflicted on decersed such 
injuries as they knew to be likely to cause 
death, and‘ which, in fact, did cause death.. 
The Sessions Judge finds that in truth the 
assault was committed in consequence of, 
the discovery of deceased in the act of & 
adultery with Surat’s wife, and in the Reat 
of that discovery. This he considers a 
sufficient provocation to reduce the offénce 
to culpable homicide in the case of Surat 
the husband, but not in that of Gareeboollab. ` 
He accordingly sentences Surat to one year’s 
imprisonment for culpable homicide, and 
Gureeboollah, a lad of 15, to transportation 
for life for murder! We think that this is 
one of the cases in which Sessions Judges 
seem of late to Bave à good ‘deal overstrain- 
ed the Law of Murder. - Under the‘ Penal 
Coda, no constructive, but an actual, intention 
is required. It is admitted that the pri- 
soners had no intée¥tion fo cause death, and 
there is much in the evidence (e. g. the 
treatment of the deceased after the beating, 
the sending for his mother and for a Doctor, 
<&c.)'to negative the theory that they knew 
they were likely to cause death. At any 
rate, it may be doubted whether'the appellgnt, 
a lad of 15, really knéwit. ' Moreover, . we 
think that as it is show that the lad. 
Gureeboollah was with Surat at the times’ 
of the discovery of the wife’s adultery, and 
that he was a nea® relatiog of Surat’s, there 
was sufficienț provocation in his case also 
to excuse or-mitigate his conduct in assist- 
ing? Surat , to beat the deceased? In 
this case, ¢here is no evidencd of the u® 

® ` : 
of any weapon of a «lethal ‘character, o®, in 
fact, of any weapon. Still the infury ac- 
tually inflicted was so severe that we are 
not prepared, positively to say that the con- 
viction is yronge to the extent of culpable 
homicide, but we dẹ, not ‘think that the 
homicide amounts to murder. We accord- 
inglyg so far, after the consiction, andsin | 
plagë of the sentence passed on,Gureeboollah, 
pags a sentence «of one yeae’s rigoreys int- 
prisonment. , ae 
j è 
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The Hon’ble L.-J. Jackson and F. A 
Glover, Judges. 


Forgery in Civil Court (before lst 
January 1862)—Griminal prosecu- 
tion how to be instituted. 


- Queen versus Enayet Hossein. 
e 


Committed by ghe Judge of Patna on a 
charge of Forgery. 


In a case of filing a forged vakalutnamah in a Civil 
Court befSre 1st January 1862, the prosecution can only 
peoceed in the ordinary way, i. e. by way of commit- 
ment by a Magigfrate on the, complaint of the party 
aggrieved. i è 


Tuts is an application complaining of an 
order of the Judge‘ of Patna, by which the 
petitioner, Enayet Hossein, has been com- 
mitted for®trial on a charge under Sectiou 
471 of the Indian Penal Code. 


The commitment has beef made by’ the 
Judge himself under Section 173 of the 
Criminal Procedure Code. ° 


23 * , žy * * 


The charge relates to a vakaluinamah 
filed in the name of certain defendants in a 
suit where Enayet -Hossein the petitioner 
was plaintiff in 1858, under which a con- 
fession of jndgment was entered, and decree 
accordingly,passed against the defendants. 


A suit was afterwards brought to set aside 

«his degree’ as Sbtained by fraud, and the 
eigh Court, in giving judgment on appeal 
in the case (14th September 1864), ordered 
enquiry into the circumstefices with a view, 
no doubt, to a Criminal progecution being 
instituted. e 
eThe Judge has gone very fully into the 
enqyjry,—as fully, it seems, as’i$ he was 
trying tye charge of fofgery or using forged 
documents,—and fag. committed the peti- 
tioner for trial. - . 

The objections to this, commitment are 
two,—/irsé that, as the off¥hce {if any) was 
committed in. 1858, the provisions of Chapter 

I of the Code of Criminal Procedure will 
* “noMapply; secondly that, ifthey did, theAilah 
Jydge yas not the proper authoriry to Myke 
the c&mmitment, inasmucli-as his Coit 
was hof the “Court of Civil Judicature 
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before which the offence was committed” 
(Section’ 173 Code of Criminal Proce- 
dure). 

We think. both these objection are valid. ° 


On the first point we follow the precedent 
at Vol. V., Weekly Reporter, p. 8, in, the 
ease of Radha gewun Mustafee, petitioner, 
(Phear and Glover, Judges), where, in an 
analogous case, it was held that, with advert- 
ence to@the provisions of Act I of 1848 
(which wase held to apply), he prisoner 
could giot be brought to trial otherwise than 
with the sanction of the Court before which 
the forgery, was committed; and that the 
sanction of the Guperior Court which, by 
the wider termsof the Criminal Procedure 
Code Section 170, gy6uld be sufficient, could 
not be lawfully given in case of a forgery 
committed. before the 1st of January 1862, 
and was, therefore, inoperative. 


-In that view, weconcur, and we are of 
opinion that the present case also must be 
governed by the rules of Criminal Procedure 
as they stood previously fo the coming of 
the new Cede into operation. 


The case Before us was not a case to 
which Act Lof 1848 applied, because, as held 
by the late Court of Nizamut,'in several 
eases (whith may be found in Mr. Beaufort’s 
very useful] Digest), that law referred only 
to “Deeds and Papet offered in evidence 
against the adverse parties,” and did not 
extend to vakalutnamahs alleged to haye 


| been fabricated. 


In such a case, the ee 
proceed in the ordinary way, wz. Byway of 
commitment by a Nagistrate on the com- 
plaint of the party aggriePed. 

The commitment by the Judge in the 
Present case was, therefore, wholly without 
jurisdiction. . 


Andon the second head of objection, it 
appears that the vahalutnamah was filed 
and possibly “ used” within the meaning of 
Section 471 of the Indian Penal Code in a 
subordinate Civil Court (that of the Principal 
Suddar Ameen), gnd no in that of the 
Judge. ° 


If, A ae Section 173 applied to the 
ease, it would ke the Principal Sudder 
Ameen, not? the Zillah Judge, who could 
commit. But it ig doubtful whether -the 
térms of this Sectiongny more than those of 
Section 1 of 1848, abplye to a cme ag 
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For these reasons, finding the order of 
commitment made by the Judge to be made 
Without jurisdiction, we order that it be 


a S Rulings... [Vol. V. 
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; The $ra March 1866. 
Present: g 


“quashed, and that all proceedings thereon | The Hon’ble A. G. Macpherson and F. A. 


be stayed. 





The 3rd March 1866. i s 


e 
Present : ° 
` 
The Hon’ble G. Campbell and F. A. Glover, 
Judges. » 


Defamation = Progro of publication’ 
(Despatch by Post.) 


Queen versus Kally Doss Mitter md others. | 


Commitred by the Joint Magistrate, and 
tried by the Sessions Judge of Backer- 
gunge, on a charge of Defamation. 


Tn a case,of defamation, proof of despatch by post 


to a certain district of the paper containing the defama- | 


tory matter, is tantamount to proof, Æ publication 


thereof in that*district, e 
e 


Tuts case turns on ¢he quéstion whether 
or not the Editor of tha Daeea Newspaper 
sent a copy by Post to Backerg gunge, where 
in the due course of events, be 
opened agg retd. If it were proved that 
he did so send the paper, he would in law 
be considered as Shaving published it in 
the Backergunge District (Vide this Court’s 
Rulings No. 1043, 14th December 1868). 


The Joint Magistrate appears to have 
taken up this question, and to haye decided 
it in favor of the defendants, on the ground 
that there was no proof of the Edifor’s 
having posted the Sewspagor to the address 
of the witnesses in Backerguyce. This 
finding may very probably not, be justified by 
the facts of thig case ; still itis a finding on 
evidence witlf which this Court cannot in- 
terfere under Section Ht of the Criminal 


ro Code, © 


‘ y 


PERRA 


Glover, Judges. 
Transportatéon—imprisonments 


Queen versus Sfonaullah and Adoo. 


Committed by the Magistrate of Fureed- 
pore, und tried by the Sessions Judge of 
Dacca, on g charge of Hurt and Rape, &e. 
A sentence of transportation cagnot be less than 7 

To bring Section 59 of the Penal Code into 

| operation, the punishment awarded in each offence 

| alone must be not less than 7 years’ imprisonment. A 

general sentence of transportation for tw8 or more 

offences, when only one of the punishments awarded 

is 7 years’ imprisonment, is illegal. l 


wears. 


` . 
We thigk the evidence in this case suff- 


cient for conviction, and sea no reason to 


j interfere with the Sessions Judge’s order so 
, far. 


But it has been frequently ane by this 
Couft (Queen wersus Motee Kora, 2 W. R. 
pP- 1.) that a sentence of transportation 
canffot be for less than 7 years, and that, to 
bring Section 59%bf the Penal Code into 
operation, the punishment awarded in each 
offence alone must be not less than seven, 
years’ imprisonment. A general sentence of 
transportation for two or more offences, 
when one only of the punishméghts awarded 
We, 
desire to know whether any notiee figs beens 


is seven years’ imprisonment is illegal, 
y 8 


taken of what appears to have been great 
negligence on the part of the Police in not 
taking up thìs case for near ly a month after 
it was reported atthe Statjon. A chfrge of 
such gravit}, involving rape, hurt, and grob- 
bery, should have béen investigated@at onee, 
and not have been postponed under 
circumstances, , $ 

The convfetioMs aye affirmed, but the sen- - 
tence is altered in the case of both risoners. 
to segén yee tr’snsportation on the first, 
angf five ydus zigorous imprisonment en 
th others, ae 


j ` 


any 


° 


r 
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Thè 3rd Mardy 1866. 


. 


Present: © 


The Hon7ble*Sir Barnes Péacock, Kt., Chief 
Justice, and the Hon’ble ©. B. Trevor, 
and J. P Norman, Judges. 


Distinctions between Murder and 
Culpable Homiaide—Also between 
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Section 299 “with the intention of causing 
such bodily injury as is likely to cause 
death,” and is culpable homicide. It is also 
murder, unless the case falls within one of 
the exceptions in Section 300, Clause 8. , 

Causing death by doing an act with the 
knowledge that such actis likely to cause 
death is culpable homicide, but it is not 
murder even if it does not fall within any of 


Appeal and Revision—Powers’ of the exceptions mentioned in Section 300, 


High Court asa Gourt of Revision 
—Abetment. 


Queen versus Gora Chaud Gspeo and’ others, 
ee eel š 
Committed by the Magistrate, and tried by 
the Sessions Judge of Mymensingh, on a 
charge of Murder, &c. 
x - 


Several important distirètions pointed out between 
mgrder and culpable homicide, 


Sections 407#and 419 of the Code of Criminal Pro- 
cedure are ‘not applicable to a case, which the High 
Court, as a Court of Revisi: n, thinks it right to take up. 
The differencedetween appeal and revision explained. 


The High Court, a$ a Court of Revision, can inter- 
fere with a judgment of acquittal or conviction, and 
can also enjance pauishment, 


The High Court can act as a Court of Revision, after 
it has acted as a Court of Apoeal, in order to correct an 
errur in law which covld not be et right on appeal. 


The Hirh Court, as a Court of Revision, cannat re- 
verse the finding of a Jury. 


If several persons go out together to appreher a man 
and take him to the Thapnah on a charge of theft, 
and some of the party in®the presence of the otiera 
assault and ill-treat the man, all present do not necessarily 
by their presence assist every act done, nor are conse- 


r e Hanes toke, 7 

- Peacock, C. J, (Trevor and Norman, 
J.J. concurring ).— THERE are, in my opinion, 
several igportant distinctions between mur- 
der and culpable homicide. An offence 
cannot amouft to murder unless it falls 
within the definition of culpable homicide :éor 
Section 300 merely points out the cases im 
which ‘‘ culpable homiaéde is murder.” Bat 
any offence may amount to culpable homicide 
_Withougs amounting to murder. 


Culpaple homicide is not murder*if the 
ense falls withiu any of the excgptions men- 
tioned in Section 3806, . 

` The causing of geath by doing an act with 
the intention of causing death is culpable 
homicide. .It is also murder, unless the cnse 
falls within qne of the ‘wtceptions in Section 
300. So 
Cgusing deyth with the intention of cnus- 
g bodily imfury to any person, if Ne bodily 
nd intended to be iuflioted, ig sutfient in, 


rdinary course of mature to-cause¥eath, 
ig iy opinion, falls within the wotds of 
4 


unl@ss, it falls within Clanses 2, 8, or 4 of 
Section 300, thnè is to say, unless the act by 
which the? death is caused i$ done with the 
inteftion of causing such bodily injury as 
the offender knows to be likely to cause the 
death of *the person to whom the harm is 
caused, or ah the intention of causing 
bodily injury to anysperson ; and the bodily 
injury intended fhe inflicted is sufficient in 
the ordinary course of nature to canse death, 
or unless the person committing (he act 
knows that it is so imminently dangerous 
that it must, in all probability, cause death, or 
fsuch, bodily injury’ as is likely to cause 
death, l 

In’speaking of aci$, I of course include 
illegal omissions. 

There are many cases falling avithin the 
words of Section 299 “or with the know- 
ledge thal Ye is likely by such act to cause 
death” ahat do not fall within the 2nd, 8rd, 
or 4th Clauses of Section 300,. such for 
instanceas the offences described in Sections 
279, 280, 281, 282, 284, 286, 286, 287, 288, 
and 289, € thé offender knows that his «ct 
or illegal omission is likely to cagse death, 
and if in fact it does cause death& But ut’ 
though he may know that the agh or illegal 
omission is so daugerous tht it is likely to 
cause death, if is wot murder, even if death 
is caused thereby, unless the ‘offender knows 
that it must in all probability cause death, 
or such bodily injury as is likely to euuse 
death, or unless he intemds thereby to causa 
death or such bodily injury as is described 
in Clause 2 or 3 of Section 300, 

As an illustration, suppose a gentleman 
should drive a buggy in a rash and negligent 
manner, or furiously along a narrow crowded 


street. He might know that he was likely 
tow kill. some, pers, but he might 
not intend to kill any one, In such a 


case, if Ño should cause death, I appreliend 
he would Be guilty of culpable homicide 
not amgunting to m»rder, unless it 
should be found as a fact tħat he knew that 
his act was so ittptinently daigerous tliat it 
must in all probabB\ty cause death or such 
bodily injury, &. ato Bring the case Ti 
. . 
? t 
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the dth Clause of Section 300. In an ordi- death was such thgt he must have known 
nary case of furious driving, the facts would, and -did know that his act must in all pro- 
scarcely warrant such a finding. If found bability cause death, &c. ‘within the-meaning 
guilty of culpable homicide not amounting ; of Clause 4 Secéion 300. 

to murder, the offender might be punished to! If they should go further, afd infer from 
the extent of transportation for ten years, or | the knowledge that he was likely to cause 
imprisonment for ten years with fiue (see , death, that he intended to cause death, he 
Sections 304 and 59); or ifa European or | would be guilty of naurder, and liable to ca- 
American, he would be su8ject to penal ' pital punishment. ite 

servitude instead of transportation. It! It appears to me thatthe rules contained in 
would not be right in such a case that? the | Sections 407 and 419 of the Code of Criminal 
offender should be liable“ te capital punish- | Procedure are not applicable to a case which 
ment for murder. The first part “of Section | the Court, as a Court of Revision, thinks it 
304 would not apply to the case. Th® ap- | right to take uff. 

plies only to cases which would be murder if} An appeal is a matter of righ in all cases 
not falling within one of the excéptions in| in which an appeal is given, but “a revision 
Section 800. If a man Bold drive a [is in the discretięa of the Court. An appeal 


boggy furiously, not MNO along a crowded | is for matter of fact as well as for matter of- 
i Taw. A revision is only on matter k law 




































el 
street, but intentionally into the midst of a 
crowd of persons, it would probably be found 
as a fact that he knew that his acê was so 
imminently dangerous that it musf in all 
probability cause death or such bodily injury, 
&c. as in Clause 4 Section 300. 

From the fact of a man’s doing an act with 
the knowledge that h8 is likely to cause 
death, it may be presumed that he dig it with 
the intention of causing death, iffall the cir- 
cumstances of the case’ justify such a pre- 
sumption ; but I should never presume an in- 
tention to cau8e death merely from ehe fact 
of furious “driving in a erowded~street in 
which the driver might lenow that” his act 
would be likely fo cause death. . Presump- 
tion of intention must depend uptn the facts 


Of eath pafticular case. 
* She eee should cause death 
by furiously girivtng up toa Railway Station. 
Suppose it shoutd be proved that he had 
businéss in a distant Rart of the country, say 
at the opposite fermjnus ; that he was intend- 
ing to go by particular train ; and that he 
could not arrive at his destination in time 
for-his business by any other train ; that at 
the time of the furious driving it wanted 
only two minutes to the time. of the trains 
starting ; that the road was so crowded 
hat he must have known that he was likely 
o run over some one and to cause deatle. 
Would any one under the circumstances pre- 
ine that his intenti@& was tp causo death ? 
Would it not be*more reasonable to presume 
hat his intention was té save the orn ? If 
he Judge or Jery should find*hat his in- 
entionswas to save the train, bug that -he 
1ust have known that. he was likely to cause 
eath, he would be guilty *of culpable homi- 
ide not amounting to nffrder, unless they | merel the award of punishmeit (Sects 
ho also find that tie risk of causing of |415, 416, 417, 420) ; but whatever maf Be 
e - } N e l ` . 


a 
ee 


shall not lie,from a judgment of acquittal, it~ 
means that the prosecutor shall “not, as‘a 
matter of right, be entitled,to apply to reverse 
the judgment- of acquittal, either upon the - 
facts or upon the law. But Secgion 404 
authorizes the Court to call for and examine 
the recprd of any Criminal ‘trial in which it 
shall appear that fhere has been error in the 
decision upon a point of law, and may deter- 
mine aay point of law arising out of the case, 
and thereupon pass such ordey as to the Court ` 
may seem right. Section 405° enacts that 
it shall be lawful for the Court-to call for 
and examiné the record of any ease tried by 
a Court of Sessions, for the purpose of 
satisfying itself as to the legality or propriety 
of any sentence or order passed, and as to the 
regularity of the proceedings of t¥e Courts 
If it appear to the Court that the sentence 
passed is too severe, the Court emy 


fiw. If the Court shall be of . opinion 
that the sentence or® order és contrary to 
law, the Court @hall teverse the sentence 
or ordgr, and pass such judgment, schteice, 
or order, as tothe Court shal seem right, . 
or, if it degn® necessary, may, order a ney 
trial. The word “sentence” in the latter — 
Section may mean the award*of punishment 
merely, or the whole judgment including 
the finding. Ifit refers only to -the award 
of punishment, tha? finding would stand; 
and I can scarcely see tht necessity or use of 
the words “ or may order a ngw trial.” The 





`~ 


The two cases, therefore, are very different > 
~ When Section 407 says—at-an appeal 


words “sfntence or order are i many gecs” 


tions ugd as ,incleding the finding, cies . 


pags any mitigated senteace warranted ‘by > 


A 


° 
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the construction of theyord “ sentence ” 
in Section 405, there cai be no deubt 
that, under Section 404, thee Court may set 
aside a judgment of acquigtal for error 
in point of law. Suppose the decision of 
a Judge should be monstrously absurd. Sup- 
pose, upon an indictment for murdering a 
child, the Judge and the Assessors should 
find that the prisoner caused the death of the 
child by doing an ac? with the intention 
of causing its death, and that the case did 
not fall within any of the exceptions men- 
tioned in Section 300 of the Penal Code. 
But suppose they should also *find that the 
child was unger the age of six months, 
aud the Judge should hold that it was not 
murder to kill a child under? that age, and 
should, therefore,~acquit the prisoner, and 
order him to be dischayged, could it be con- 
tended that the judgment of acquittal could 
not be set aside, and that the prisoner should 
go free for ever? I apprehend that the 
Court, as a Court of Revision, would clearly 
have the. power to set aside the judgment 
of acquittal, and declare that, upon the facts 
found, the prisoner was guilty of murder, 
and send the case back to the Judge, order- 
ing him to apprehend the prisoner (if he had 
been discharged), and to*pass the proper 
sentence upon bim. : 


If, in the case above supposed, the Judge 
were to say it.is nat necessary to try 
whether death was caused by an act’ done, 
with the intention of causing death, because, 
if t+ was so caused, the prisoner was not 
guilty of murder, I find that the child was 
under the age of six months, and, thereforé, 

' acquit the prisoner. - In such a case, there 
would be fo finding on the facts, and the 
Court, asa ¿Court of Revision, would 
merel@ set aside the acquittal, and order a 

* new* trial. [I ~have* supposed an error in 

law which is not likely to occur. “I put 
it merely as an itlustration, There are many’ 
constructions of law equally erroneous though 


triable by him; should convict .of* an offence, 
and t&e Session, Judge on appeal should, 
without going into” the facts, reverse the 
decision upon a point of law, and order the 
prisoner to “be dischanggd, stating that, 
assuming the'facts o be as found by the 
Magistrate, the prisóner was not guilty of an 
*s~effenc?. Thig Court, if the Judge were 
wrong in point of law, could, asa Crt of 
Revigtdn, reverse his decigion, ng dire him 
to ute appeal upon its merits. 

e o, ‘ 


not go clearly so.” . 
e Again, *suppése a Magistrate, in a case 
“order, and pass su 





IfaJudge on appeal should uphold the 
finding of a Magistrate on the facts, snd 
reverse his decision in point of law, and 
pronounce a judgment of acquittal, and, 
order the prisoner to be discharged there, as 
the acquittal would be merely on a point of 
law, this Court, as a Court of Revision, might 
reverse the judgment of acquittnl, and order 
the sentence of the Magistrate to stand. 


e 
Ther€ are also gases in which, notwith- 
standing Settion 419, the Cour, as a Court 
of Revision, could enhance a punishment. 


In the onse of Bourne, versus the King 
(9 Adolphus and¥Ellis’s Reports, p. 58) it was 
held that a sentencg of transportation for 
an offence for whiéh the only punishment 
was death was erroneous and must be re- 
versed. [Mhe Court held that they conld 
merely reverse the erroneous sentence, but 
could not? pass the right one, and the pri- 
soners were discharged. 






The law wab-amended by 11 and 12 Vict. 
c. 78, by which the Ccurt, upon reversing au 
erràneoug seytence, may giveethe proper 
judgment- Here, under Section 405, the 
Court, asea Court of Revision, has a similar 

e . 

power ; but, in order to do so, it may be neces- 
Sary to enhance the punishment. In the 
case sugcested*by My. Justice Campbell, if a 
Sessions Judge should pass sentence of ri- 
gorous imprigonment for 14 years for murder, 
such a sentence would be bad, for ig is enot 
authorized by law, (Section 302 of (ge Penal « 
Code); or if he shoulfi pass sertenca, oP trans- 
portation for 7 yecrs for she “offence of 
murder committed, by œ person under sen- 
ténce for transportation Yor life, the sentence 
would be contrary to law® (See Section 408 
by which death is the only punishment 
which can be awarded). . E 


In such cases, the Court, a) Court of 
Revision, could under Section £05 reverse the 
sentence, and pass the proper tence, not-- 
withstanding that in such a case the sentence 
must be enhanced ia order to pass a legal 
sentence —in the fo-mergase from 14 yeurs’ 
rigorous imprisonment to death or transport- 
ation for ¥fe—and in the latter from trans- 
portation for seven years, to sentence of death. 
Section 405 says :—“ If thegCourt shall be of 
opinion tht the sentence or order is con- 
trary to law, it shglb reverse the sentence or 
judgment, sentence, or 
order as to the Court \sha& seem right, ny 

ea 
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it deem it necessary, may order a new trial.” 
In the case supposed in which a' prisoner 
under sentence or transportation for life 
ehould be found guilty of murder, and sen- 
tenced to transportation for 7 years, the 
Court might think the finding right upon the 
evidence, and there would, therefore, be no 
necessity for crdering a new grial. In such 
a case, a question might arise whether the 
Court would be bound to pass the onlyglegal 
sen{ence, viz. death, or might send the case 
back to the*Sessions Judge t pasi the 
sentence. I am of opinion that the Court 
might send the case back with gn order to 
pass the proper sentence unde» the words 
“shall pass such judgmer€, „sentence, or 
order ” &c. w _° 

In the case supposed Mea prisoner being 
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e 
such sentence, poiffiing out, as they would 
in a case under Section 402, What-is the 
proper punishment, * 


s . 
As a Court of Revision, theeCourt cannot 
reverse the finding ofa Jury, = 


In the present case, the attention of the 
Judge should, I thiak, be called to another 
error which he committed. He. says, “the 


A e ° 
prisoners who were presenf assisting in 
taking away Oomades, and assisting p 
their resence in the beatin of it 


m, 
abetted the commission of culpable homi- 


cide nut amounting to murder, 


It does not follow that, becatise they were 
present with the intention of taking him 
away, they assisted by their presence in 


the beating of. him to such an extené as,to 


sentenced to 14 years’ rigorous imprisonment] cause death, e 


for murder upon setting aside the grroneous 
seutence, the, right sentence would be a dis- 
cretionary one, viz. ‘‘death or transporta- 
tion for life.” In such a case I think the 
Court ought to send the case back for: pro- 
per sentence” to bee passed in the same 
manner as it would do under Section 402. 
~By the Statutes 11 and 12 Vict. c. 78, 
~g.°5, the Court; when it reverses a judg- 
menf, may either pass a proper judgment, 
or remit thé case to the Lower Court, in 
order that such Court may pass the propel 
judgment. It appearseto nf that in all 
cases in which«he Court as a Court of Re- 
vision thinks it right to réversg an acquit- 
tal °on 8 point of law, or to reverse as erro- 
“neous agdentence, in order that the right 
sentence ayağ de ‘passe, if the right sen- 
tence would enkince the oné already passed, 
the offender should haye an opportunity of 
being heard by hifnself, or ‘his pleader, or 
agéut, either before the Lower Court if the 


bA - = + Ka e 
case is pue to it, or before the High ¢ the purpose of apprehtuding a man,*-and 


Court if the Judges pass the proper sen- 
tence themselves. 

The Court may act as a Court of Revision 
after it has acted as ‘a Court of Appeal, if 
it “found it necessary to do so in order to 
correct an error in law which cannot be set 
right on appeal. , ý 

For instance, iff man®should be féund 
guilty of a murder, and sentenced yo 7 years’ 
transportation, „if thé prisoner ghould appeal 
on the facts, the Court might uphold 
the finding of guilty of murder*on appeal, 
and afterwards, as a Couyt pf Revision, might 
set.aside the sentence years’ transport- 


e Lower Court to pass 





~ 





2 and pass a legalfentence for murder, 
A : 


° 
If the object and design of those who 
seized Oomadee was merely to take him to the 
Thannah oñ n charge of theft, and it was no 
part of the common design to beat him, they 
would not all be liable fdr .the consequence 
of the beating merely because they were 
present. It is laid down that, whd several 
persons are in company together engaged 
in cn common parpose, lawful or unlawful, 
and one of them, withous the knowledge 
or cogsent of the other, commits an offence, 
the others will not be involved in the guilt, 
unless, the act done was ih some manner in 
furtherance of the common intention. ~ 


‘It is also said that, although a. man is pre- 
sent when a felony is committed, if he takes: 
no part in it, and does not act in. concert with 
those who commit it, he will-not be a princi- 
pul merely because he did not ` emdeavor to 


1 ` 


prevent it or to apprehend the feloh: 
e But if several persons go out together for 


taking him to the ‘hannah ona charge of 
theft, and some of the party*in the presence 
of the others be&t and ill-treat the man’ in a 


.crueleand violent manner, and theothers yand ' 
-by and look on without endeavoring to dis-» 


suade them*from their cruel and violgnt 
‘conduct, it appears t8 me that those whọ 
have to deal with the fagts'might very pro- 
perly infer that they were all assenting 
parties and acting in concert, and that the 
beating was {n rtherance sof a common 
désign, Ido not know'what tle evidence 


was; all that I wish to point out is that all s 


who af present dd not nec&ssarily ‘assist 

by thfir prosenc8 every act that is dà% in, 

theif’ presence, nor” ara conseiently Plo 

to be punished, as principals. foe 
pn Leen eee e 
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.The 5th March 1846. 
~ Present: 


The Hon’ble L. S. Jackson and F. A. 
- Glover, Judges. 


House-breaking ang Theft—Punish- 
ment for. 


finding which would be strictly necessary 
to make it legal to punish the prisoner at 
Patna for an offence committed in Calcutta, 
viz. receiving stolen property. To give ju- « 
risdiction at Patna under Section 31 of the 
Code of Criminal Procedure, it would seem 
to be necessary that the property was stolen 
in Patna, that is în this case that it was the 
stolen property of Alee Sheikh and Ahad 


| Shah, &s alleged by the prosecution; whereas 


Queen versus Chytun Bowra and others.. 


Committed by the Assistant Commissioner, 
and tried by ghe Judicial Commissioner 
of Chota Nagpore, on acharge of House- 
breaking, $c. 


seats he tel of house-breaking followed im- 
mediately by theft, is punisheble onl. der Secti 
45 of the Penal Code. : ee ere 


Tue point has been frequently ruled. A 
prisoner convicted of house-breaking, follow- 
ed immediately by theft, would be punished 
under Section 457: of the Penal Code only 
(Vide Circular Letter 1842, 6th December 
1864 ; and decisions of High Court, 25th Jan- 
uary 1865). 


The Assistant Commissioner’s order was, 
therefore, wrong ; and, as the prisoners have 
already been whipped for theft, they fust 
now be released, as only one punishment 


could legally have been inflicted. 


1 


The 5th March 1866. 


‘Present : 


° e 
Paar 


The Hon'ble J, sP. Norman and Œ. Camp- 
bell, Judges. ` . 


Receiving stolen prowerty—Jurisdic- 


‘ tion. 
° 


e Queen versus Giusoo Khan. 
e 


° 
. 
e 
y à e 
Conmnitted hy thé Mayistrate, and” tried b 
. > Y 
the Sassions Judge of Patna, on a charge 
of Dishonest Retention. of stolen property 
with guilty knowledge. ; f 
To make it legal to punisp awe a? prisoner com~ 


mitted at Con a charge of receivin 
a g stolen proper 
the finding must be that the property was stolen ab Pe 


a Ld 

Campbell, J Tus prisoper has \peen 
eqnvicted by a Jury, and urges nb grounk of 
law if.his appeal. The only point pn 
whitch, Ihave any doubt, is thatethere seems 
to be som® want of the predision in the 


the finding ig in Very general, terms that 
the prisoner “received stolen property 
having*reason to believe the same to have 
been acquired by theft.” I call for the 
papers, and ‘when, they come, the case will 
bejaid before the 4th Bench. 

Norman and Campptll, J.J.—The papers 
bave been received? he evidence shews the 
property to have been stolen at Patna, and, 
although. not directly expressed in words, 
we may 4onsider that the finding of the 
Jury was in effect a finding that the pro- 
perty was the property stated by the wit-~ 
nesses to have been stolen in Patna, We 
dismiss the appeal. 


e 
e 
e —————_- . 


{he Sth March 1866. 


S Present : 

.' ° e 
The Hon'ble J. P. Norman ang Q. Campbell, 
Judges. 


‘ 


Bribery—House-trespass—Bzt6rtion. 


Referred under Section 434 of dgt XX V 
of 1861, and Circular Order No. 18, 
dated the 15th July 1863. 


Government versus Mafiomed Hossein 
. and others. 


Where a Constable and others enter a house and 
apprehend certain persons as gamblers, and afterwards 
release them on payment of a sum of money by the 
Jatter, the offence committed is not house-trespass , 
and exortion, but takmg a bribe as regards the Con- 
stable, and abetment of that offence as regards the 
othorg. 


Tuis'is a case referred for the-order of 
this Court °by thé Sessions Judge of Gya 
under the 434th Section of the’Code of Cri- 
minal Procedure. It appears that, on the 
17th October last, certain Bunneahs who 
are the prose@utors in the case, were either 
writing their accountg, or gambling in the 
house of one of their number. ; $ 

The prisoners, four, iu enumber, e oné of 
whom is a Constable, and one a Chowkeedary . 
knocked at the door, entered and apprehend- 
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’ 
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nnn 


ed the bunneahs (as the Sessions Judge 
says, bound them with cords, though the 
Magistrate did not find that fact proved), and 
‘subsequently promised them that they should 
be relensed*on paying 15 Rupees, which 
was accordingly done. 

‘The Joint Magistrate convicted the Con- 
stable of “ taking a bribe” under Section 
161 of the Penal Code, and the three other 
„prisoners of “ abetting” that offence 

The Sessians Judge suggesig that this 
conviction is erroneous, and that the pri- 
soners should have been convicted of ‘‘ house 
trespass” aud “ extortion” under Sections 
451 and 384 of the Penal Code. x 

We think it clear that the “conviction js 
correct, and that the ofignge under Section 
161 has been committed., We are by no 
means sure that the prisoners might not have 
been convicted-of robbery under Settion 390; 
but as itis clear that the offence under Sec- 
tion 161 has been committed, we see no 
reason to interfere with the conviction, 
although we regret that the sentence, which 
is only 6 months’: imprisonment, was not 


, more severe. aes 


= 
The 6th March 1866. 


“The Hon’ble'L. S. Jackson and F. A. 
Glover, J: udges. ° f 


Present oa 


e ® 
” BodugjAon (of Wife during Husband's 
temporary Absence). 5 
Referred ndar Circular Order. No. 17, 
dated the 17th June 1863, and Section 498 
of the Indian Penal Cade. 


Mutty-Khan versus Mungloo Khansama. . 


‘Enticing or taking Sway with a Criminal intent a 
wife living in her husband’s house or in a house hired 
by him: for her occupation and at his expense during 
his temporary absence, is punishable under Section 498 
of the Penal Code, provided the seducer knew, or had 
reason to know, that she was the wife of the man from 
whose house he took her, 

. . > 2 

Tar sole point referred by the Assistant 
Magistrate, is whether a woman, who “eloped 
with defendant from a houSe in the suburbs 
of Calcutta, hired forher by the egmplainaut, 

‘her husband, (who was absenf in Assam)” 
could be said to have been “ taken or 
enticed away fsom’’ her husband: 

We have:no doubt,that the defendant. 
ifeunder such circumstances he enticed of 
task awdy the woman, did entice or take her 

» fray “ from her hysband,”? 


. 
` 
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We cannot say, as the Sessions - Judge 
says, that-“ a wife’ ie always ‘the’ property 
of her husband, whether he is absent or 
present ;” but we think it quite clear that a 
wife living in her husband’s house, or in a 
house hired by him for her occupation, and 
at his expense, ig, during his temporary 
absence, living under his protection so as to 
bring the case within the meaning of Section 
498—provided, of course, that (to make the 
defendant liable) he kuew, or had reason to 
know, that she was the wife of the man from 
whose protection he took her, or on whose 


-behalf the person from whom he took her 


had charge of her, and also provided that 
he took her with the intent specified in the 


Act. 


To hold otherwises would be to decfare , 
the worst cases of seduction not punishabl® 
under the Penal Code. . 

Being, therefore, of opinion that the Assist- 
ant Magistrate’s decision was yrong in law, - 
and seeing that the offence was one which 
he could not try, we quash his order, and 
direct him to proceed according tq law. 





e ° j . 
The 6th March 1866. à 


e a 
_ Present: 


` The Hon'ble F. A. Glover, Judge. « 


Jurisdiction — Commitment by Givil 
` Court for Forgery—Estoppel. > 


, a? 
z Miscellantous ‘Case. 


. Pp. 
à e 

Juggut Misser and others versus Baboo Tal 

and olherse iz.. i 

r is e 

fa former decision in a Givib suit in which the issue ® 
was the genuineness or otherwise of a knbooleut and 
the Court held that it wis not genuine, but added (as an - 
obiter dictum) that the pottah froduced by the other 
side was authentic does not bar the jurisdiction of & 
Civil Court in sanctioning a commitmen® for forgery 
in respect of tke pottah, . e 
t 


° . o 

THE papefs of this case were sent, for 

by Mr. Justice Kefip and myself on the 

15th of February last, and the record is now 
before the Court. 


Mr. Stephen {og the petitioner contends 
that the Couft sanctiening the commitment, 
had no jurisdiction, thé case in which the. 
potiak, was presumed to b8 gpurious®havings* 
beenfalready decided between th same 
parges, and bn the same grqund of ction," 
in éthe Collector’s Court, under Ay X of 


1859.- ° . 
j y ` 


r 
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. This does not appear fb be exactly. the 
case. In the suit brought yeder Act X, the 
point for decision was whether a certain 
\ Rubooleut was genuine or not, and the 
Court held ‘that it was not genuine, adding 
. that the potéah produced by the other side 
was authentic. Now, any opinion regarding 
the .goodness or otherwise of the potiah 
was an “ obiter dictum,” the point for 
decision being not whether the pottah were 
genuine or not, but whether the kudooleut 
„was so. It has been ruled in the case of 
Oomanath Roy Chowdhry versus Rajanath 
Mitter and others (Hay’s Reports, page’ 75), 
one on all fours with this, that a former 
decision in which the issue was the bona 
fides or otherwise of a kubooleut was not 
conclugive against á party suing to have a 
gotiah cancelled, and What any remarks on 
thé genuinengss of the latter document in 
the former case were foreign to, the issue, 
and did not prevent the subsequent Civil 

guit.. . ° 
It is true that the question as to the Civil 


Court’s jurisdiction under Section 20 of | 


Act VIIUof 1859 is now before this Court 
in special appeal, but in the face of the 
judgment above quoted, if*would no? seem 
to be in any way necessary to delay the pro- 
ceedings of the Criminal Courts pending 
the result of that appeal. 

And had the pétitionér made out his case 
in. other respects, I doubt. whether, under 
any cireumstances, the proceedings now 
going on before the- Magistrate could be 
stayed, with advertence to the Full Benoh 
Ruling of the 31st of January last. 


2 


e The 9th ‘March 1866. 
» 4 a : 


2 * * Present: 
e 


Hon’ble L. S. Jackson and 'F. A. 
Glover, Judges. 
e 


@«, 

t The 

ne a - 
Dofpuié (by Complainant’s Witnesses) 
e —Holding Qf Court in place’ not 

gamed in Summons. 


ReferPed under Section 434 of Act XXV of 
1861, and Circular Order No. 18, dated 
the 15th July 1863. - 


1 e 
LuckHim Moboo fa dthers, 


© versus 
e 


Gooroo Doss Mookerjeé agd,others, 


‘J 
e 
wiee the default of complainant’s witnesse® was 
sauted by Fe Deputy Magistrate ehiftthg his Court 
al a 


to a place different from that named in the summons,— 

„Herd that it was irregular to throw out the case 

without giving them a second opportunity of appearing. 
Ga 


We think that the Deputy Magistrate's ordey 
has caused a failure of justice in this case. 
The complainants did all that the law re- 
quired of them, and'as the default of their 
witnesses was ecaused by the Deputy Magis- 
trate shifting his Court to a -place different 
to tmt named in the summons, it was irre- 
gular fo throw ont the case without giving 
them a sec8nd opportunity of appearing. = 

Wr, therefore, quash the Deputy Magis- 
trate’s order, in concurrence with the recom- 
mendation’of the Sessions Judge, and remand 
the case to thé Arst Court for a proper and 
legal investigation., - 





\, The-10th March 1866. 
‘ ` Present: 
The Hon'ble G. Campbell, Judge. 
2 Evidence—Dacoity 
Queen versus Modhoo Manjee and others. 


Committed By the Magistrate pf Balasore, 
© and tried by the Sessions Judge of Cut 
tack, og a aharge of. Dacoity. - 


Nature of evidence requisite to be taken in a case of 
dacoity. . ey 


2 ` e e 

. Tuts is one of those eases which it is 
difficult to believeeand at the sare time 
difficult to disbelieve. It sgem@4very im- 
probable that dacoits should in this unsettled 
country, where no “opem resistance is: made 
to the Police, commit £ dacoity,~ without 
the very least disguise, in a place where they 
were wall known, upon persons who knew 
them well, in the presence of many spec- 
tators who also knew them well, and should 
be recognized and denounced as a matter of 
course. Š 

In such a case, a doubt always suggests 
itself whether the witnesses really did 
recognize the prisoners at the time, or 
whether fhey mêrely teli a story, which, on 
other grounds, they believe to be essentially 
true. Sttl, in this case, the evidence to 
recognition is unusually strong. It is to be 
observed, tbo, that the witnesses did not 
slavisbly tell the same identicalstory. They 
do not all recognize*exactly the same pri- 
goners ; and some of the variations, ta. my 
mind, tell in favor.'of their credibility, y 


a 


. & 
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; ` g «9% . ; 
though, in the case of one or two witnesses, | denôunced the prisoners. They “are well 
the variations were so excessive that, as thé | examined as tô what occurred at the actual 
Sessions Judge says, their evidence cannot dacoity, but as°to their subsequent conduct 
Be relied on, The Sessions Judge has up| there does not seem to be a word. I do not 
to a certain point -very carefully tried the think-thaé I can justly dispose of the casd 
case with a most anxious ‘and impartial | without evidence upon this point, The ` 
desire to do justice, and he thoroughly sifted | Sessions J udge is, therefore, directed to take 
the evidence for or against each prisoner. |evidence to show what was the conduct 

- So far then I should see no groung for of these witnesses after the dacoity, whether 
interference with the concurrent verd&t of the they at once denounced the prisoners, what 
Sessions Judge and Assessors ;eand as re- | were the first reports made to the Police, 
spects the measure of punishment, ity only | and by whom and what dacoits were men- 
seems to me that, under the very heinous | tioned by name in those reports ; how, when, 
circumstances of the case, the prisoners have | and under what circumstance@ the prisoners 
perhaps been too leniently dgalt with. . , | were arrested ; what clues led to the search 

But there is one point on which it seents | Of houses and other proceedings,,and general- 
to me that the evidente is deficient, a |ly what was done in the ease from the 1§th 
point on which ‘I must slways absolutely July till it was sentein to the Magistrate, 
‘insist in cases of this kind, namely, that it | He will summon the Police Otficers concesn- 
should be made-clear exactly when gad‘ un- ed, including the District Siperintendent, 
der what circumstances the prosecutor and | Tequire. them to produce. their books arid 
witnesses denouriced the persons whom | Papers and every thing which, may throw 
they- swear to have recognized: And in| light on these facts, and he will take any 
every case, now that we have not the old| ther evidence likely ‘to’ clear them UP: 
Form of Police Record, I consider that it | After which he will submit the papers with 
should ba #n invariable rule that the whole his own opinion whether it appears that the 
facts and circumstances under which : the | Witnesses have yenlly, from. the very time 
case was brought to light should, Be proved of the occurence of the dacoity, consistently 
in evidence. ° I regret to say that this is too stated that they recognized tbe prisoners. 
often altogether wanting ; we have not the $ 
old Police papers, and we havé no eevidence 
in their place. e It is so notably in this case. |, 
The dacoity occurred on the 18h of July ; | 
the ease was sent in by the Police on the 
18th Aygust, exactly one month later; but of 
all that ocpurreé during that month, except- 
. è e a x 
ing only the formal searching of the houses, 
and how that search was brought about, does 
not appear. We hae no evidence whatever. 


Two Police Constables were examined, but 
only as witnesses to the formal search of one 
or two houses. The Inspector of Police, |, 
who seems to have enquired into the case, | 
was examined before pro i Shae but | E EERTE E ae 
upon that point only; and though he was put |! Where a Sessions Judge and Assessors find a prisoner 
ee as j winen before She Sections ‘guilty oh his owg plea, there is no gfound of appeal, ® 
Judge, the Sessions Judge, for some 
reason wholly unexplained, did not examine 
him at all. From®a_ statgment enadee by 
the Inspector before the Magistrate, it may 
be gathered that the District Supesintendent 
of Police took *part in the pro8eedings, but 
he is either ex@mined, nor does his name 
elsewhere appear. The Sessions Judge has 
also wholly omitted to test the credibility 
of the priacipal witnesses to the recognition 
o “the point which I have suggested, by 
ading when, how, ‘fnd to whom they first 
: ; ar 






























The 12th March’ 1866. 


Present :.- o 
The Hon’ble F. A. Glover! Judge, 
Appeal—Plea of guilty. 
. Queen versus Kurmoo Koorines and Sthers, 5 


Committed by the Assistant Magistrate, and 
tried by the Sessions Judge of Shahabad 


on a charge of False Evidence. 3 e 


: ° 

ALL the prisoners ‘pleaded guilty before 

the Sessions Judge, and did‘not claim to be 
tried. 


The Sessiong Judge and Assessors found 
them guilty on their dwn pleas, and there 
is manifestly no ground for appeal now, x 


With reference to the concluĝing pardgraph _ ` 
of the Sessigns Judge’s remarks, Í think that, 
this ćase should bè daid befoře the Jèdge - 
in the English Department’ for suchforders 
as may be deemed necessary. Yo 


` ut 


a 


e . ‘“ 
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` The 13th Marfh 1866. . 
x Present : ° 
The Hon’bleJ. P. Norman and G. Campbell, 
Judges. 
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issued by this Court in Circular No. 18, dati 
15th July 1863, the Court have had co 
siderable difficulty in denling with th 
‘}ease. The Judge has failed to give 
brief analysis of the case, or to explain t 


European British subject (Plea of) terms of his order which he seeks to ha 


beinig)—Byidence. y i 


Referred under Section 484 Aot XXV of 
1861, and Circular Order dated 18ih 
July 1863. a eet 


Mr. Clark versis W. Beane. 


A Deputy Magistrate ought to give an opportunity 
to a prisoner to plead that he is a European British 
subject, 

The mere statement of & prisoner that he is a European 


British subject, made before the Deputy Magistrate 


after the trial had been completed, «annot be acted on. 
elt appears to us on an inspection of th? 
Proceedings in thisecase that the: Deputy 
Magistrate did not give the prisoner an 
opportunity of pleading that he was a uro- 
pean British subject. Had he put the ques: 
tions which would have enabled him to fill 
up the” printed form of examination, the 
prisoner would have had that opportunity. _ 
We think, therefore, that the proceedings 
on’ the trial were irregular, that the 
touviction must be -qunghed, and the case 
remanded to the Deputy Magistrate. 
We-refer the Deputy Magistrate to Beau- 


fort’s Criminal Law, Section 4591, #8 to hi 


duties when a+person whom he has reason 
to suppose is-a British subject is “brought 
before him. roe 

Norman, J—Y may add that we cannot 
act on the. mere statement of the prisoner 
made before the Deputy Magistrate, on the 
29th of February, after, the trial had been 
completed, and the Deputy Magistrate’s fune- 


e tion and jurisdiction had ceased. ‘There is, 


=e 


v 


ther@fore, in fact, no evidence before us 
whéther the prisontr is a European British 
Bubject or not, | ° 


4 


— m 


¢ The 2lst March 1866. 


. 


Present: 


> è o 
The Hon'ble W. S. Seton-Karr and A. G. 
i _  . Madepherson, Judges. 
Jurisdiction (of Deputy Magistrate) 
— Previous conviction. 


. # 
` In re Sheikh Booluck: 


é 


** e The jurisdiction of a Depusy Mapistrate competent fo 


try the offence charged is not affested -by the previous 
conviction of the prisoner. _@e : 


Owe to the noglect on the part ôf the 
Session#Judge to comply With the orders 


reversed, or the grounds upon which his a 
plication is made. To avoid the delay whic 
a reference to the Judge would entail, tl 
valfiahle time of the Court bas been spent : 
collecting fromthe record of the case, tho 
points whfch it was the duty of the Jud 
to Mave stated’ clearly and concisely. T} 
facts of the`case appear, as far as the Cou 
can maké them out, to be the following :— 
* Sheikh Boo&ick was, on 24th Novemb. 
last, convicted under Section 454 of tk 
Penal Code, by Baboo Kooldep Narain Sin, 
a Deputy Magistrate, whom the returns : 
the Qffice of the: High Coari show to i 
exerchjng the powers of a Magistrate, an 
the prisoner was sentenced to rigorous in 
prisonment for one year, On his appeal, tk 
Sessions Judge on the 20th December ri 
vérsed that convictfon and sentence, an 
ordered g re-trial of the appellant on a charg 
under Sect®n 457 of the Pendl Gode. Iti 
by no means clear on what grounds th 
Judge tought himself bound to pass suc 
an orde ; but from the terms* of his judg 
ment and of his letter referring the case, i 
would stem ‘n3 ifthe Jvdge held that th 
Deputy Magistrate had acted without juris 
J diction in donviéting a person charged befor 
him with an offence cognizable ‘only *by 
Court of Sessions. | An.offence falligg unde 
Section 457 of- the Penal *Codggis, by Ac 
XXXIII of 186f, Section % made triable b; 
a Court of Sessions or Magistrate of the Dis 
trict or Subordinate “Magistrate of the ls 
Class, which is a jurisdiction similar to tha 
prescribed by the Schedule to the Code o 
Criminal Procedure for effences falling unde 
Section 454. Under whichever of these See 
tions the trial was held, the Deputy Magistrati 
acted clearly with jurisdiction, aud it was no 
material, as regards the question of jurisdic 
thon, whether or not the appellant convict hac 
been previously convicted. This fact might nc 
doubt indluenca the Coert sentencing him ; ii 
might possibly lead a Magistrate to commi: 
him to tle Sessions Gourt for trial, instead ol 
convicting Shim himself; but it would no 
necessarily place the trial beyond juriedictior 
ofa Court competent to try the offence charg. 
ed as in the case néw before the High Court, 
Under these circumstances, the Court hol 
that the orders of the Stssions Judge in, re. 
versing the sentence passed by the Dephify 
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Magistrate, and directing a new trial to be 
held, are without jurisdiction and illegal. The 
Court accordingly order that the order of the 
Sessions Judge be reversed, and that the sen- 
sence passed by the Magistrate be restored, 
and that it do have ëffect from the 24th 
November 1865, the date on which it was 
passed, s 

The Court in conclusion are compelled to 
ecord their dissatisfaction with the cenduct 
f the Sessions judge in this caso, #8 well as 
rith his disregard of so well-known a Cir- 


ular as that issued by them on the I%Sth 


Tuly 1863. 





` 
The 28rd March [866. 
Present: è 


Che Hon’ble J. P. Norman and L, shi ack- 
son, Judges. 


àvidence of witnessés at the Sessions 
(to Be compared with their deposi- 
tions before Magistrate). 


Ld 
‘i 5 e 
Jueeu versus. Bindabun Bowree and others. 
a p 


ommitted þy the Assistant Mugiswate of 
Raneegunge, and tried by the Sessions 
Judge of, West Burdwan, on* a charge 
of Dacoity. ` 
e 
A Judge shot? compare the stafements of the wit- 
asses recorded by the Magistrate gt the preliminary in- 
astigation, with thé eviden&® of the same witnesses at 
1e Sessions. 4 


Tur prisoners have been convicted of 
acoity, and sentenced by the Judge of West 
urdwan to transportation for seven years, - 


They appeal. Ramtonoo Potedar deposed 
at, on the last day of Assin, he was sleeping 
a small hut with his young son Kaleepers 
ad, aged about 7 years. About 12 P. ar. he 
ard a noice in the @hatch.» He received 
blow from a daétee and then a second on 
s legs. He was rising up when mnother 
ow was struck aeross his chest% he seized 
e handle of a kar®lli and struck oae of the 
coits twice with it. There were about 
zht or ninetdacoits. He gays he recognized 
Itheprisongrs. He fell down. The dacoits 
‘ugk him with stones on the head, and he 
caine insensible. When herrecovered, he 
' t + 7@ 
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found himself in ‘the Hospital where he 
remained for sofhe time. s 

Rookhinee, the wife of Ramtonoo, `sai, 
she was dragged from her hed*by four meñ 
and saw eight or ten thieves, she recognized 
the four prisoners. She snatched a Azlsee 
from one of the robbers, when the prisoner 
Haradhun came through the palin leaf hedge, 
and took away the kulsee from her, escaping 
by the door. There was blood on the leaves - 
of the hedge. ` 

Kalegpershad, the prosecator’s son, recog- 
nized the four prisoners as having been pre- 
sent, and,, in fact, on the Polite coming up, . 
after an alarm had been given, he said he 


s| could show where the prisoners lived, and 


+ P e 


took the Police to the prisoners’ houses which 
were close by. r `; ° 

Haradhan, when arrested, had a fresh ° 
scratch on his leg, and the marl»? of a blow 
from a stickeon his back, Gunganarain and 
Bindabun, the Chowkeeders of the village, 
were not to be found when the alarm was 
given. Bostum is a person who lives in the- 
house of Bindabun. a 

The Judge and Assessors were unanimous 
iu believing the evidence’ of the witnesses 


ı who swore that tliey recognized the prison- 


ers amongst the dacoits. ‘There was no.real 


edefence set up in: answer to the charge. 


The action of the prosecutoy’s little son, in 
taking the Police to the houses of the pri- 
souers, was apparently natural and inconsist- 
ent with any notion that the charge was not 
made honestly, “The marks on the body of 
Hé¢radhan were such as might have been 
naturally expected. to be found on some 
one of the robbers. oad : 


Under these circumstances: we cannot 
intgrfere with the finding of the:Judge“nd ` 
Assessorsavlio heard the witnesses, and cofld 
judge better than wp can, whether they 
were persons whose testimoniés could safely 
be trusted. ` ` 


We may observe, however, that if during 
the trial the Jugge'had place? on lis desk ° 
before him the deposiijons taken at thé? 
preliminary investigation, ane compare the * 
statements of the witnesses recorded by 
the Magistrate, paragraph .by prargraph, 
with the evidenceyge given by the same 
witnesses at the Sessio&s, he ‘would have 
been in a position to put questions on cross- é 
examination, the answers to Wich ` might... °° 


-have cleared up seme discrepancies or.pos- 


sibly elicited facts fayorable te the 
sSonerse 


We dismiss thé appeal, ` 


r 


- 
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Campbell, J*—In this case I am compelled 


that she could not name any one. We ari 


to differ from my Honorable colleagues. It? thus reduced (at this early stage of the case 


seems to me that, if°the Judge has not done 
his duty, has not cross-examined the witnesses 
so that the replies, as observed by my col- 
leagues, “might have cleared’ up some dis- 
crepancies, or possibly elicited facts favor- 
able to the prisoners,” *the omission is not 
to go against the prisoners, but rather they 
should have the benefit of any donbt left .in 
consequence. It appears to me that the 
examination of the witnesses” was extremely 
superficial and unsatisfactory. Muclt import- 
ant evidencg {especially that of the -Police 
and of the n€ighbours who were first alarm- 
ed) is altogether wanting, and what there 
is goes to my mind rather to induce the 
Relief that the evidence to recognition is 
wholly unreliable. Where were cértain sus- 
picious circumstances against three of: the 
prisoners; and the question, I think, is, 
did these circumstances-suggést a subse 
quent assestion of recognition, or did the 
witnesses really recognize the prisoners 
(neighbours perfectly well known to them) in 


the firsteinstance ? It is clear that many of" 


the neighbours were alarmed and brought 
together at the time’ of he Dacoity. Did 
the witnesses who now say that they recog- 
nized the Dacoits then say so? I thjnk not. 


The first witness and prosecutor Ramtonoo 


says he was knocked ever and became sense- 
less : “ how could I tell the villagers?” Be- 
fore the Magistrate he swore, “‘ Z did not see 
Gunga.” Before the Judge he says, he did 


see and recognise Gunga, and no question 


is put to him regarding the discrepancy. 
I do not,think him worthy of credit. 
°. Besides the three eye-witnesses there is 
only one othee witness for the prosecution, 
the Read man of the village, who came tothe 
-spét when the alman was given, an@‘he is « 
very good witness, go far as he goes. 
He was not properly questioned, but his evi- 
dence leads directly to thé conclusion that 
noeDacoit was mentioned till after tHe regu- 


© lar Police camê. . Gunga was gent for to take. 


the news to the Tannah, and on account 
- of hie absence Mother Chowkeedar was sent, 
a statement quite inconsistent with the sup- 
position that Gunga was then known to’ be 
one of the Dacoits. He goeg on-without any 
mention of révognitisn, till the Police ‘came, 
and then tells us, in so many words, that the 


om gecoad (femgl®) witnegs up to that time said 


se . 
: s 5 > 
“N. B.—Tifis case was keard on appeal by Mr. Jus- 
tice Cgmpbell also, whose name was inadyertent]} omit- 
tedein thepeading of the case at page 54, 


to the little boy who, up. to that time, seem: 
to have said nothing, but who was then ,it 
the hands of the Police, induced to poin 
out the houses of the prisoners. I should adc 
that it was distinctly 'stated by the witnesge: 
before the Magistrate that the prisoners hac 
their faces concealed- with cloths. The 
Judge does not put a question on this subject 
nor any way elicit how or by wha 
marks theeprisoners were recdenised. My be. 
liefgis that, till the Police came on the scene 
there wag no recognition whatever ; that 
owing toethe absence of the two Chowkee: 
edars (Bindabug and Gunga) and the circum. 
stance of a scratch heing found on the leg o: 
one of the neighbours Haradhan, some gor! 


-of suspicion felon them ; that the boy point 


ed out their houses, and then the witnesseg 
amplifying their private belief of their guilt 
swore ‘to having recognised them. At any 
rate, ‘in the imperfect state of the evidence 
the case is, I think, fully open to this doubt 

There is very strowg evidence that the re 
maining prisoner Bostum had, when in pro 
secutors mgster’s-service, detéetyd the pro 
secotor purloining a hinge and caused hin 
to be tumed out. I think it most unsafe, un 

$ 
der such circumstances, to cowdemn Bostun 
on such evidence to recognition, without, ii 
his casey a tittle of corroboration. . 
e 





The 24th March’ 1866. « 


é sd 
Present * 


j ' a Cd 9 
The. Hon’ble W. S. Seton-Karr and A. G 
Macpherson, Judges.* 


Acquittal of prisoner—Disposal 
cans ‘of property., 


i 


., mre Haree Bundhoo Santra of Cuttack, 
` 7 f 


o 


Petitæner. 


Whare q prisoner is acquitted of the offence charged 
the Court ought not to order the property in respec 
of which thg offence was charge@, to be gir@n to thi 
prosecutor, x 

. ; 
. Ir appears’ to us that, as the prisoner: 
were acquitted of the® commission: of the 
offence with which. they were charged, lth: 


X . ; kS 


z 
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° Fresent: 
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Court ought not to have ordered the pro- 
perty to be given up to the prosecutor, or to 
have made any order transferring the pro- 
perty from those who had possession of it, 
[he case altogether is one which can ‘be 
Jealt with far better by a Cjvil than by a 
Sriminal Court. We reverse the order 
‘omplained of, and direct that the prepérty 
1e given to those who were in possession of 
t when the Criminal proctedings were ęin- 
tituted. y 


The Hon’ble L. S. Jackson and F. A. 
Gloven Judges. i 


e 
Jurisdiction — Power of Sessions 
Judge on appeal to reverse Deputy 
Magistrate’s conviction where no 


criminal offence commit$ed. 


Miscellaneous Case. 


`~ 
e 


The 24th March 1866. In re Punchanun Biswas and others. 


° 
A Sessions Judge is quite competen® on appeal fo 
reverse a conviction by a Deputy Magistrate, if ‘he 
thinks that the evidence is insufficient, to establish a 
criminal offence against the prisoner. S , 


Present: Fá 
The Hon’ble A. G. Macpherson, Judge. 


Criminal Misappropriation. We think, that the Sessions Judge would 


have been quite justified, under the circum- 
stances'of the casg, in Teversińg on appeal 
the Deputy Magistrate’s order if he thought 
‘that the evidence was insufficient to establish 
a criminal offence agaifist the prisoners, and 


Miscellaneous Case. © 


In re Sreekant Biswas. e 
e e 


The mere fact that the prosecutor gage the > prisoner 


ne to make out his agcounts aa pay the balanos due, 
it was obviously “immaterial whether the 


crime, as charged by the Deputy Magistrate, « 
‘was correct or notin point of degree, so 
long as the Sessions Judge was of opinion 
that no criminal offence at all had been’ 


committed. Ifhe had considêred the evi- e. 
ourt’s finding that te misappropriation was E A 5 TER 5 
shonest. And I think that the prosecutor ; dence, which in the Deputy Magistrate’s 
no degre by his cgnduct showed that the | opinion established thp charge of theft, to 
atter was merely an ordinary one of breach have established the higher erime of dacoity, g 


contract, so as to exclude this ease 
om the cognizance of the Criminal Courts, | it would have been a question whether the 


1o prosecutor merely gave the prisoner | prisoners- ought not to have been committed ° 
ae to make out his accounts and to pay ito take their trial on ethe a charg® 


iat was due, but he took no security of 

y kind from him. „The prisoner , subse- before the Court of Sessions, by which tione 
ently, without having made @ood any part | that offence is cognizable. But as from his 
the admitted deficit, ‘absconded, whereupon | letter he seems cle ‘ly to have béen of opi- 
> criminal prosecution was cgmihenced. e 
ie indulgence gragted to the prisoner cannot 
iate his conviction. been committed, he: should, We think, have | a 
di d of the th th al wi : 

No error in Lew i is showa in the proeecd- aioe appen: initte Wsu °y 

rs of the Rower Coyrt, and the appeal is and have ordéréd the release of he prisog- e5 
( 4 e œ’ 


ordingly dismissed. 5 x ers S e 4 its 
A kä se k _ ‘ e 


es not vitiate a conviction for dishonest taisappro~ 


e 
iation, or shew that the matter is one for the Civil 
e. e . 
urts only, be ' : 
I piss1ss this appeal. I think there is suffi- 


ent evidence ef dishonesty to justify the 


nion that neither theft* nor ‘dacoity had 


p. : 
1866. 





. The 24th March 4866. 
» — Presént: ` 
The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Jurisdiction — Disbutes concerning 
right of ‘use of land or water—Zvi- 
dence (Police Report). : 


Sreemunto Dulow, ° 


e versus 


Ramchand Aduvek. 


The following case ygs referred to the High 

e Court by the Sessions Judge of Hooghly 

tinder Section 484 Act XXV of 1861, 

and Circular Order dated 5th July 1863, 
vo. 18. j 


e 
A Deputy Magistrate has no jurisdiction, under Sec- 
tion 320 of the Code of Criminal Procedure, to order a 
ditch which was once a pathway but afterwards filled up 
to be opened’out, and a wall built upon it before any com- 
plaint was made ‘regarding the filling up of the ditch, to 
be pulled down. Even if he had,such jurisdiction, he 


should not pass such an order without legal proof that 


the use of the ditch and pathway was open to thé public 


or to the prosecutor. E 


Case.—On the 4th, January last, one 


Ramchand complained before the Magistrate 
of Howrah that Sreemunto® Duloui had ob- 
structed him by shutting up a water-way, and 
requested the trial of the case under Section 
839 of the Penal Code. 5 
On the 16th idem it was transferred to 

the Depufy Magistrate Mr. Ricketts, and 

k the prosecutor ¿hen deposed that, about one 
a montle previously, the accused had filled up 
the Whole of a ditch, and commenced build- 
ing a wall thereon, and „that this ditch was 
the boundary b®tween. fis property and that 
“Sof accuggd. ‘The accused deposed: that he 
had filled up no ditch, and that he hag com- 
enenced to buildea wall on his own land. The 
Deputy Magistrate ordered a Yofal enquiry 
by thæPolice. Qhe Police Inspector report- 
ed that Ram Keenot Santara stated that his 
father had rented to the accused the land 
on which this ditch had bgen for 50 years, 
and that last year, the actused filled up one 
end of it, and during January had quite 'filled 
*aup tha ditch, anel built a wall of 4 feet high 
upon “it, and that the ditch, formed a small 
pathway, which the Inspector. seemed to 
thik was the origin df the dispute. Ihe 
Deputy Magistrate took no furthér evidence 
in the case, and on the 20th January record- 


oCriningl THE WEEKLY 
s 
m . ers 










REPORTER: ` Rulings. 57 


ed that, having read the Police report and 
the Police diary; and seen a map filed by the 
Police, “ the ditch appearing to have been 
filled up, and a wall built upon it, I direct, 
under Section 320 of the Crimiral Proce- 
dure Code,-that the ditch be opened out as 
before within ]5 days from the date of this 
order, until exclusive possession to defend- 
ant De given by a competent Court.” 

L.corfsider the Deputy Magistrate’s order to 
be illegal, because he does net say that the 
subjgct of dispute is open to the use of the 
public, or any person or class of persons, and 
because he took no evidence on this point. 
The Police yepprt is no legal evidence in 
itself, and it does not, assert the above, nor, 
did the prosecator’s deposition assert it. 
If the Deputy Magistrate was of opinion that 
a presumption on this point arose, he should 
have cêlled for evidence on the point, and 
should ‘hot have determined upon such a 
report alone. The report states that the 
land was rented to the accused, and that 
there was a ditch nowefilled up by defendant, 
and that the ditch formed a pathway ; but 
that the® ditch was open to the,use of the 
public, or that the pathway was used by any 
person other than the accused, it does not 
state. “ . 

I also think the order was illegal, because 
I think sSectton 320 doeg not refer to state 
cases, and that if, after a Gal has been built, 
a party makes % complaint regarding the 
land on which it is built, the Depuéy Magis- 
trate has then no power under that Section 
to order the ditch*to be opened, out (and 
thereby the wall ptilled down), frhehassuch 
power under that ection, then a man may 
wait until not merely@a smell wall, but a 


large pucka house, be buift, and then apply 


to the Deputy Magistrate, who could order 
the said house to be pulled down.” I think 
Section 320 cannot apply to such cases. 

I think the Deputy Magistrates explana- 


tion of the 10th ultimo is not satisfac- 


tory. He says that the ditch, including the 
paghway, is shewn by the Police report to 
have been open for half a century to the use 
of the public. But firsgthe report is not evi- 
dence ; secondly, it does not mention the 
public ; gnd thirdly, jt speaks of the ditch 
having beenethere 50 yearg, but does not 
state thatthe’ pathway hag been there 50 
years. He furtlier says that the accused, by 
filling up the ditch,» excluded ‘the utility of 
the ditch from the phblic and the prosecutor ; 
but it has not been proted thatthe ditch 
or pathway was open te the use of the pybt 


N 


lic or of the prosecutors. ° a : 
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I therefore think the Deputy Magistrate’s 
„order should be cancelled altogether, on the 
- ground of his having no jurisdiction to order, 

under Section 320, a wall, once‘built before 
the dispute was brought to the notice of the 
Deputy Magistrate, to be pulled down (which 
is the effect of his order), and,that, if he had 
stich jurisdiction, then his order should be 
stayed, until it was legally proved that the 
use of the ditch and pathway was open to 
the public or tb the prosecutor. e 

Judgment of the High Court.—We®con- 
cur with the Sessions Judge, and holding 
the order of the Deputy Magistfate to be 
altogether illegal, we do h@reby set it aside 
altogether. aoz 





The 24th March 1866. 


Present: 


` 


° E 
The Hon’ble W. S, Seton-Karr and A. G. 
“Macpherson, Judges. 


e 
Discharge *by Magistrate—Commit- 
ene by Judges 


hg . 
Miscellaneous Case, ° 


Zs 
Shoodun Mundle Appellant. 
e 


e 
A discharg® By thg’Magistrate @nder Section 250 of 
the Code of Criminal Procedure is not final like an ac- 
quittal under Sect¥®n 255, Md the Sessions Judge under 
Section 435 may order the accused to be put upon his 
trial notwithstanding his discharge by the Magis- 


trate. . 


Ir seems to us that the Sessions Judge, 
proceeding under Section 435 of the Crimi- 
nal Procedure Code, can still have these 
persons put upon their trial for dacoity, 
The discharge of the accused persons by the 
Deputy Magistrate E expressly under Sec- 
tion 250, and so far as we c&n find, .no *re- 
zular charge was ever drawn up, 


_e 
The 26th March 1866. , 


Present: 
The Hon’ble W. S. Seton-Karr, Judge. 
Murder—Intoxication. 
Queen versus Akulputtee Gossain. 


Committed by ‘the ‘Joint Magistrate, and 
tried by the Sessions Judge of Gya, on 
a charge of murder. 


x 


” Intoxication is no excuse for a man @rottling to death 
another and a weaker:man who was intoxicated also. 
The Assessors having brought the case within Exception 
4 of Section 300 of the Penal Code without any good 
evidence or substantial grounds,.the Sessions Judge was 
held to have correctly over-rulgd their verdict, amd foand 
the prisoner guilty of miria i ; 

Tue Sessions Judge appegrs to me éo 
have correctly over-ruled the verdict of the 
assessors, and to have rightly found the 
prisoner guilty of murder. . , 

The assessors do not* appear to me to 
base their opinion that the case comes, within 
Exception 4 of Section 800 of¢the Penal 
Code, on any good evidence or substantial 
grounds. O08 . 

The prisoner, it is proved, had an intrigue 
with the wife of the man whom’ he killed. 
He was the more powerful man of the two, 
and his intoxication could fe no excuse for ° 
his literally throttling. man to death, that | 
man being intoxicated also. 

Isee no grounds for altering the -convic- 
tion, which is legal ; and this being so, there 
can be no question of mitigating the punish- 
ment. 

Appeal rejected. 


"e The 27th Mareh 1866. 
Present: 


The Hon’ble W. 8. Seton-Karr and L.S. æ. 


. Jackson, Judges. 
Obstruction of Drain., P 
“Miscellanegus Case. ° 
In re Troylukhgndth Bose, ° , 


The obstruction of a drain into which the sewage of 
complainant’s premises fell, does not fall either under 


and the ection 308 or 320 of the de of Criminal Procedure, but 


acquittal is consequently not final "or sguch | is matter for a Civél su and jnjunctioy. 


been, had it been un- 


ag it yvould hay 
The 


Jer Section 295. 


Tus case, which has already been several 


nust use his own discretion as to the further | considered again, fot the purpose of #deci- 
steps to be taken. We*may remark here |‘sion, whether he order at first made by the, 
hat the Deputy Magistrate acted, as it Joing Magistrate, under Section 308 of-fthe 


ppears to us, not gvithoug reason in the 
zoürse he adopted. Ee + OG 


Code of Oriminal Procedure, should not be 


set aside. ‘ 


[Vol. V. 


> 


Sessifns Judge | times before the Court, has, to-day,ebeen „° 


` @ 


s 


feet Criminal 





Mr. Twidalé, in support of the order, 
admitting that he cannot support it as miade, 
contends ‘that itis a good order under the 
320th Section of the Code. * 


It may be that, if the last named Section 
was really applicable to the case, we might 
be justified in affirming the order, though 
purporting to be made under a very different 
provision of the law, though we do not by 
any means lay it down that we could do so, 
ns the form of the enquiry and the matter to 
he decided are very different under the two 
Sections, ° : 


But we aregof opinion that Section 320 
is even less applicable to the case than 
Section 808, and that an okstruction of the 
dvain, into which the sewage of complainant’s 
premisés fell, does, got come within the 
erms of the Section relating to disputes 
cobcerning the use of land or water. 

We are, therefore, obliged to sreverse the 
order of the Joint Magistrate. The parties 
must be referred to a Civil suit and in- 
junction. pe 


The 4th April 4866. ° 


' Present: s 
~The Hon’ble J. R. Norman and G. Campbell, 
z Judges. . 

Evidence (of accomplices and acces- 
saries after the fact)—Corrobora- 
tlon—View by Assessors. k 


‘ Criminal referred Jurisdiction. 
o Queen persus Chutterdharee Sing and others. 
e 


š . 

Committed by the Magistrate and tried by 

the Sessions Judge ofeBhaugulpore on a 
charge of Murder. 


é 
, Case of murder where those prisoners whose eonvic- 
tion depended on thp uncorroborated evidence of ac- 
ae and an accessary after the fgcty were acquit- 
e ; 


e 

eIn cases of view UN Assessors of the scene of the al- 
leged offence, it was hel@that the Judge could not de- 
legate his own function of examining witnesses on the 
spot, to the. Assessors who cannot, under Section 348 of 
the Code of Criminal Procedure, syzak to or communi- 


cate With any other person ghan the officer appointed to 
conduct them to the place: 


ifa Noman, Ja Tune case rests mainly on the 
evidences of accomplices. Jt is no doubt 
druegthat, as were matter of law, {fis compe- 
tentéfox a Jury to convict on the uncorrabo- 


rated fes#mony of an acconfplicé even in 
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capital cases. (See Best on Evidence, page 
182 ; Chitty’s Criminal Law, page 605.) But 
the danger of relying on such evidence is so 
great that in England Judges always advise 
juries not to convict, or tell them they ought 
not to convict unless the story of the ac- 
complice be corroborated. 1 

In Gilberton Evidence, cited in Archbold’s 
Criminal Pleading, page 226, accessaries are 
placed in the same category as accomplices. 
But it fs evident that they stand on a very 
different foating. Their guilt may be infinite- 
ly legs, and they have not the same interest 
in making 3 charge against others to save 
themselves. It is not every participation in 
a crime which ill make a party an accom- 
Plice in it so as to require his testimony to 
be confirmed. (Best on'Evidence, page 223, 
citing Rex versus Hargraves V. Edition, 
p- 170, Rex versus Jarvis II. M. and Q. 40.) 


It is nêt, however, necessary to say whether 


we should have treated the evidence of Edoo, 
who appears to be at most an accomplice 
after the fact, in all respects as that of 
an ordinary witness,yand not on the same 
footing as that of an accomplice if the charge 
had beeh made recently afte» the event. 
But his silence for upwards of four years 
prevents as from feeling perfectly safe on 
accepting his testimony unconditionally. In 
consequence of the late period at which the 
charge isebrotfyht forwardgif any member of 
the gang not concerned Tne this particular 
offence, or indeed*if any other innocent per- 
son were either maliciously or neistakenly” 
included amongst the parties alleged to have 
been present and ehgaged ia the, crime, it 
would, in the natifre of things, be‘now almost 
impossible for sych person to adduce 
evidence to rebut tho charge. 

We think, therefore, that, we ought not to 
convict any of the prisoners except upon evi- 
dence of the strongest and most absolutely 
reliable character; and therefore on that 
ground, remembering too that the lives of 
the prisoners are at stake, and that any 
error on our part would be irremediable, 
we think it safer in this particular case 
not to convict on thé evidence of the ac- 
complices. and , the agcessary, unless in 
those instances’ in which. their evidence 
is corrobarated. Such corroboration exists 
in the case of Chutterdharee Singh and 
Gopaul Singh. The prisomer Bhaneg made 
a confession before the Magistrate. We 


„are satisfied, with the evidence, and agreé 


with the Judge and Assessors that these 
prisoners are guilty. We think that the 
sentence of death is a. proper one as regards 
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the two first prisoners, and that of transpor- 
tation for life as regards the prisoner Bhanee, 
The other prisoners will be acquitted. 

We think it right to notice’ a serious irre- 
gularity in the trial. The Assessors desired- 
to view the acene óf the alleged offence. 
The Judge ordered that certain of the wit- 
nésses should dttend with the Assessors, and 
he says that he impressed upon the Assessors 
the necessity of orally examining the wit- 
nesses, if they desired to do go, in the ptesence 
of thé accused,*who would be pregent in the 
vicinity of the temple. ` 

Tt is clear that no such proceeding is war-: 
ranted by Section 348. In case of a. view it 
is the duty of the Officer gonducting the 
Jury or Assessors to the spot, not to suffer 
any other persons to speak to or hold any 
communication with any op the Jury or As- 
sessors; who, when the view is finished, are 
to be immedistely conducted’ back %to` thé 
Court. ý 

In the present case the Judge appears to 
have committed the grave error of supposing 
that he could delegateghis own high function 
to the Assessors, N 

. Campbeļl,e J—In this casg I° entirely 
concur with my learned: colleague in the | 
view which hé has taken. I weuld only 
except the quotations of English authorities 
in regard to thé evidence treated as matter 
of law, the law of Englend Waving in my. 
opinion no autherity whatever in the branch 
of this Court in which we are sitting, But, 
dealing with the evidence-as matter of fact, 
Iam suré that nothing can be more applic- 
able to the case than tlfe remarks on the 
evidence of acgomplices Contained in the 
charges to juries by Judges whom we all so 
eminently respect, 8s Lord Abinger and 
Baron Alderson,, and which are usually 
quoted on the subject. It was pointed . ont 
in very clear language that not only is the 
evidence of accomplices without confirma- 
tioa most unsafe, but also, even when the ge- 
neral credibility of the story is confirmed by 
overwhelming evidence, it is very unsafe to 
convict without some corroborative evidegce 
connecting thé particular person accused 
with the transactign ; because the general 
story may be perfectly true*the accomplice 
may. really have takeņ part in thg crime as 
he describes—hjs times, placeseand circum- | 
stances may be exact ; and yet he may at his 
pleasure put in one mian as an actor instead 
of another. “These cautions are especially 
applicable: to this country. I have seen a 
great deaf of the working of Detective De- 
‘pprimente, and I well know that, while well | 
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‘degree corroborate oxfe* another. 
| this case thatis ‘hardly so. Th 
might have conspired together, and Edco 


A z 2 
worked they have Jed to great results, they 
are also very liable to abuse. Am aécepted 
approver regularly employed’ by the” Depart- 
ment—a villainof the deepest dye accord- 


„ing to his own showing —seenis to the people 


to have life and death im his hands‘: those- 


'whom’he denounces, are carried before a 
‘dreaded Inquisition#l tribunal ; those whom 


he spares are spared. e It is necessary, then, 
to watch the evidence of such men with very ' 


igreat care ; and I am glad to'see that: these 


Bhaugulpore cases are not usually sent 


‘up without strong corroborative evidence. 


There may be cases in which, the evidence ` 
of different accomplices is giv@éa under such. 
circumstances and with such real security 
agdinst any possfble intercommunication, that 
they do, to the most careful mind, in e great 
But in, 
The accompliges 


seems, accdtding to his statement, fo have 
been so much (under the law existing at the 
time before the operation‘of the Penal Code) 
an accomplice after the fact, and to have so 
long concealed a horrible murderg that we 


| cannot safely treat him as a witness altoge- 


ther reliable in regard’to the actual presence 
of each of the persons, denounced by the 
approyers. I therefore agree in thinking 
that the prisoners against whom no other 
evidence than that ofePhoot Chund, Budhoo, 
and Edoo is to bg found, should be acquitted rs 
and released. . 

As respects Gopaul and Chutterdharee, 
there is strong corroborative evidence, if it is 
to be believed. The evidence formérly given 
by those witnesses who were examined as 
witnesses on the former trial, is not incon- 
sistent with their present evédence, though 
they were then silent, on the facts now 
stated 4s affecting the present prisoners. 
With respect, in pasticular, to the most im- 
portant witness, Jowahir Tehsildar, it is 
clear that his former evidence wa® confined 
to th8 very narrowest points affecting ether 
parties than gccused, and that he gave no® 
general narrative which miglit have brought | 
out the visit of Gopaul and Chutterdhfree to 
the Priest. The defence of these prisoners, 
then, can only be founded on the supposition 
not only that, tSgeapprovers have got up a 
case, but that apparehtly independent wit- 
nesses, with nothing to gain by such a course, . 
havé joined the Offigers of tiagDetectife Te-- 
pariment in a‘svile conspiracy to hapg two 
innocent men. There is no ground for sigh æ 
belgf that I can see. J concur in the Sen- 
tence of deili? on Chutterdharee aad Gopaul, 


judgment in a° criminal `case regularly 
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Benee’s own confession is corroborative evi- 
dence against him. ‘The Judge has already 
sentenced him to transportatior. for life, and 
we can hardly do otherwise than confirm 
that sentence? : 

The remaining prisoners are released. 


The 15th February 1866. 


Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the How’ble £. B. Trevor, 
W. S. Setop-Karr, L. S. Jackson, and 
A. G. Macplferson, Judges. 


Review of Judgment iu Criminal 


cases). 
s 


Queen versus Godai Raout. 


Petition praying for a review of judgment. 
Mr, J. Cochrane for Petitioner. 

The High Court canhot entertain an application to 

review a juggmeftt passed by it on appecl in a Criminal! 


case. 
Semble. No subordinate Criminal Court has the power 
to review its own judgment. 


This case was referred to a Full Bench by 
Justices Seton-Karzy and Macpherson, 
with the following order ?— 
Referring Order.—The prisoner in this 

case was tried by a Jury, convicted, and sen- 

tenced. He appealed fo this Court, was 
heard by his Counsel, and cn the 16th 

‘ultimo we dismissed this appeal, confirming 

the conviction and sentence. 

Mr. Cochrane, for the prisoner, now applies 
to us to review the judgment which we 
passed, on the ground that it is wrong in 
law. i 
Without enteging at all into the merits of 
that j@dgment, it appears to us that the 
applifation ought to be rejected on the sim- 
ple ground that this Court, having given 


rought Jefore it on appea. has no 
powes to review its judgment. Seetion 
a8 of the Cherter provides that the 
progeedings in criminal cases silf be regu- 
lated hy the Coty of Criminal Procedure, 
“being Act XXV of 1861, or by such farther 
“or other enactments in relation to Criminal 
“ Procedure as are now infopce ” or as may be 
made by the Governoy-GeRerat in Council 
in relation tosuch proceedings. Now, Act 
*XXV ef 1861 gfvəs no power to review a 
judgment passed on appeal ina criminal case, 
nor does any other enactment now in force, 
so fay’ag we are aware, 


by the express provisions of the Civil Proced- 
ure Code: but, in the absence of any such 
provisions as regards criminal cases, in our 
opinion, there is no review. 

We find, however, that, in the case of thé 
Queen vs. Fursoram Doss (reported 3 
Weekly Reporter, page 45, Criminal Rulings), 
a review was admitted, apparently without 
question or argument, by Kemp and Glover, 
Judges. As our opinion conflicts with that 
which tose learngd Judges must have en- 
tertained, agd as the point is @ne of import- 
ance,, we refer the question for the deci- 
sion f a Full Bench. The only question 
referred is, ‘the general one whether the 
Court. has any pwer to entertain an applica- 
tian to review its judgment passed in a cri- 

minal case before Jt on appeal. 

Judgment of Full Bench.—The Court 
is clearly of opinion that a review of judg- 
ment w#l not lie from a sentence or judg- 
“ment pronounced by the High Court, or by a 
Division Bench of the High Court in a 
criminal case upgn appeal. By Section 38 
of the Charter of the, High Court it is 
ordained “ that the proceedings in all eri- 
“ minal cases which shall be broaght before 
“the said High Court of, Judfenture in 
“ Beugal, ig the exercise of itsordinary original 
“ criminal jufisdiction, and also im ail other 
¥ crimina? cases over which the said Su- 
“ preme Gonrte now, has jurisdiction, shall 
“ be regulated by the prodbdure and prac- 
* tice now iuuse i the snid Supreme Court, 
“and that the proceedings in al other 
criminal cases shall be regulated by the 
Code of Criminal Brocedure, prescribed by 
an Act passed tg the Goyernt@General 
“in Council, and being Act No. XXV of 
“ 1861, or by such ‘furtaer orother enact- 
“ meuts of the Governor-Géneral in relation 
“ to Criminal Procedure as ate now in force.” 

Regulation IX of 1793 Section 73%has been 
relied upon in support of the argument iu 
favor of a review of judgment, By that 
Section it was enacted that the Nizamut 
Adawlut should exercise all the powers 
which were vested in it whilst if was sta- 
tioned at Moorshedabad and suaperintended 
by the late Naib Nazim. Nawab Mahomed 
Reza*Khav’ ° > 

It appears to the Court that the proceed- 
ings in crirfing] cases in the High Court 
are not regulated by the provisions of Sec- 
tion 73 Regiftation IX of 1783, even if that 
Section has not ‘been, virtually repealed by 
the Code of Criminal Procedure. When the 


its 
«& 


ce 


sive any such power. Letters Patent declared that the préceedings 
A vowidw gf judgment iu civil szses is given | in all criminal cases shall be regulated by e 
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Act XXV of 1861, it clearly could not have 
been intended to vest the High Court with 
the powers of the Nizamut Adawlut whilst 
it was stationed at Moorshedabad and su- 
perintended by the Nawab Nazim. It is 
not shewn and it is not likely, that the 
Nawab Nazim ever granted reviews of 
judgment. Thisisan answer to that por- 
tion of the argument of the Rarned Counsel 
which depends upon Section 73 Regulation 
IX of 1793. Í e° 


The next aygument to "be egusidered is 
that which depends upon Regulation XIV 
of 1810. In the course of his able arguthent, 
the learned Counsel, Mr. Cochrang, referred 
to Sections 3 and 4 of that Regulation, Byt 
it appears to us that those” Sections hadea 
very _ditferent object from that of conferring 
a mere power to review a judgment upon 
the ground of error as regards either the 
facts or the law. As” we understamd Re- 
gulation XIV of 1810, it merely” allowed 
the Court to grant a remission or mitigation 
of punishment whenever they should be of 
opinion that a prisoner, according to the futwa 
of the Mahomedan Law Officers, or according 
tothe Regulations, was declared liable to a more 
severe punthment than the case warranted. 
Section 3 says :—“ In all criminal tyials before 
“the Courteof Nizamut Ada®lut (except 
“ for crimes against the State, in wlTich*casese 
“the proceedings held upon the trinl are re- 
“ quired,” by Sedtion 5 Regulation IV of 
1799 and Section 5 Regulation XX of 1803, 
& tobe swbmitted, with the sentence of the 
“ Court, for the orders of Government), if the 
« futwa of the Law Offiaers of the Nizamut 
“« AdawliSeor the sentenca of au assembly 
« of hill chiefsin Zillah Boglepore (held under 
“the provisians ofeRegulation I of 1796) 
“ shall declare a pfisoner or prisoners liable 
“ to a more severe punishment than, on due 
“ considctation of the evidence and all the 
“ circumstances of the case, may appear to 
“ the Court of Nizamut Adawlnut to be just ; 
“or if a prisoner or prisoners (not charged 
“ witha crime against the State) shall in 
“ any case before the Court of Nizamut 
e Adawlut, under the provisions of the Laws 
“ and Regulations in force, be liable to a 
“ more severe punifhment than mty appear 
“ to the Court equitable, though not spe- 
“ cifically declared by the futfva of the 
1“ Tay Officers, or sentence ‘of the hill 
“chiefs in Zilfab Boglepore, *it shall be 
“ competent to two or more Judges of the 
“ Court of Nizamut Agawlut to grant such 
“ remissi@n or mifggation of punishment as 
<‘ may appear just and proper, according to 
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“the evidence and circumstances of the 
“case, and to pass sentence accordingly ; 
“ provided thain aJl such cases ¢he Court 
“of Nizamut. Adawlut shall record the 
“ grounds upon which a remission or miti- 
“ gation of punishment may be adjudged 
“under the discretion hereby vested in that 
“Court, and sha communicate the same 
“to the Court of Circuit (or Magistrate of 
“ Zillah Boglepore) ‘before whom the trial 
“may have been held, with directions to 
‘“ cause the same to be made known in 
“open Court to the prisouer or prisoners 
“ eoncerned.’”” 


That Regulation did not ve the lower 
Ccurts the power of reviewing their own 
judgments on the grounds therein mentioned, 
The power was conferred upon the Nizamut 
Acawlut alone. Butéf-this Court has power 
to review a judgment under the Code of 
Criminal Procedure, the lower Courts nfust 
have thate power also. . Section 4 of the 
Regulation did not carry the,case farther 
than Section 3, It declares that tife powers 
vested in the Nizamut Adawlut by the pre- 
ceding Section shall be consideredgapplicable 
to all cases in which that Court (meaning 
the Nizamut Adawlut} may revise a sentence 
passed by a Court of Circuit, or Zillah, or 





‘Cisy Magistrate, or Assistant to a Magis- 


trate, in pursuance of Section 24 Regu- 
lation IX of 1807; op under any other provi- 
sion iù the Regulations. It is also declared 
applicable to any enses in which the Court 
of Nizamut Adawlut may see reason to 
revise a sentence passed by that Court, and 
to remit any part of the punishment, ad- 
jucged. But this discretion shall not be 
exercised without strong and? sufficielt 
grounds, to be recorded at,large upon the 
lyeceedings of the Court. _° 
Now, the words “bẹ that Court” ave 
been very properly argued to mean the 
Nizamut Adawlut itself. ut then the only 
power of that Gourt is that given ky the 3rd@” 
Sestien, viz. the power to grant a remigsion 
or mitigation of a sentence evhere.the futwa 
of the LawWeOMicers. or the general Laws gid 
Regulations in force,’ degared a pwisonep 
liable to a more severe pifnishment than, upon 
a due consideration of the evidence and all 
the circumstances of the case, might appear 
to the Court tquaable or just. ‘These Sec. 
tions have been altogether repealed by the 
Repenling Act XVII of 1862, and tharefores* 
no longer exist. But it has Rien argfied by 
the learneds Counsel that there has been ong 
unipterrupted seriés*of authorities fof 52 
years to shew that the Nizamug Adaavlut 
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exercised the power of view under, the |‘ did not extend to the granting a review of 
a d 


general powers of the Çourt. ə 
No doubt, when this Regylztion existed, 
the Court had the power to revise sentences 
for the purpose of mitigating them. But a 
practice even for 52 years under a particular 
law does not show that a right existed inde- 
pendently of that law, or continues to exist 
after it has been repealed. The Sections 
above referred to did not confer a power upon 
the Criminal Courts of reviewing their own 
judgment upon the ground of their having 
come to an erroneons conclusion upon the 
evidence given before the lower Court, or of 
their having committed a mistake on a point 

of law. pole 
The Code of Criminal Procedure does not 
conéain any Section expressly authorizing 
te review of judgmen? in a criminal case 
aft thejudgmgnt has been recorded. The 
Code of Criminal Procedure was passed 
after the Code of: Civil Procedure. The 
latter cogtains a Section expressly authoriz- 
ing a review of. judgment, bat the former 
contains no corresponding Section. From 
this it miy reasonably be inferred that the 
Legislature did not intend to confer in crimi- 
nal cases a power sitmilare to that which 

they had given in-civil cases. 
There were certainly one or two gases 
_ cited in which the Nizamut Adawlut did 
grant a,review, not simply under the Regu- 
lation of 1810, but generally, upon the merits 
of the case. The cases, however, were not 
so numerous as to shew that there was a 
uniform uninterrupted practice of gtanting 
reviews upon the general merits of the case. 
There are only three or four cases to which 

our attention has been called. 
e Oneof the C&cular Orders-of the Niza- 
e mut Aduwlut was,seferred to by the learned 
Couusel. The one of 9th May 1861 Nas also 
been brought to, our nagice. The learned 
Counsel contends that the ruling in‘ that 
irbular @der is not correct? inasmuch as it 
was @pposed to the principles of Regulation 
XIV of 1810. °The Circular, Qrders are 
eertainly not authorities binding on the 
Gourt ;*but they*arg useful for the purpose 
of showing what was the opinion of the 
Court as to whether there had beén an unin- 
terrupted practice or serias $f gathorities on, 
a particular subject. In tNe Circular Order 
, of 9th May 1861, the Sudder Ccurt (Messrs. 
“Rajke§ Trevo “Loch, ayd -Stear) declared 
that the power vested in thaCourt by Sec- 
tigi gt Regulation XIV.of 1810 was “a 
“ povar of revision, with a view of a 
“í remission of part of the pufiishment, and 


| “ judgment or re-heariug a whole case, which 


© might eventually end in a sentence oppos- 
“ ed to that originally passed.”. The Circus 
lar Order goes on to say that it is ques- 
“ tionable whether the power exists under 
“ Regulation law, and should a case come to 
“ the notice of the Court in which the sen- 
“ tence originally passed appears erroneous, 
“ and®thg prisoner edtitled to acquittal, the 
“ proper’ course, i seems to the Court, would 
“be to repdrt the case to Government, in 
P Lent, 
“ ordør that a pardon might be granted to 
“ the prisoner.” 


it appears, therefore, that, as late as May 
1961, there wis ®Circular Order of the Sud- 
der Court stating that the power vested in 
the Court by virtye of Regulation XIV of 
1810 did not allow a review of judgment 
generally ùpon the merits, but merely for the 
purpose of remitting a portion of the punish- 
ment when it was considered too severe. 
Surely that is not (as it was contended in 
the averment) contrary to Regulation XIV 


of 1810. It is clearly*in accordance with 
the wordseof Sections 3 and 4 of that Regu- 
lation. i r 


But a fuether question remains to .be con- 
sidered, viz whether, even supposing the 
Suddér Court did before the passing of Act 
XXV of 1861 allowa review, was the same 
power of granting reviews te. criminal cases 
continued to the High Court by the Charter 
of which Section 38 (which hase already 
been read) directs that its proceedings in 
criminal cases shal be regulated, by Act 
XXV of 1861? @ a 


Whether those cases were correct or not 
is not material, Even étpjposMig that they 
were correct and that the Sudder Court had 
¢he power to grant reviews for the, purpose 
of re-considering their judgments pronounced 
in appeal, it appears to us that that power no 
longer exists, for the High Court was requir- 
ed by Section 38 of its Charter to regulate 
its . proceedings in criminal cases by Act 
XXV of 1861. 

Now, the next question is, does Act XXV 
of 1861 contain any exprags or implied power 
to this Court to review its judgment in 
criminal cgses? We have already pointed 
out that, notwathstanding thene is an express 
Clause in thg Code of Civil eProceduree pro- 
viding fot cases in which reviews of judg- 
ment may be allowed, the Code of Criminal 
Procedure is wholly silent upon the point, 
and therefore, if the pow& is given by the 
Act, it is simply by infewence from certain ° 
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Sections, and those are the Sections to which 
the learned Counsel has alluded. 

First, he has referred to. Section 404. 
That Section contains the following enact- 
ment:—~ , 

“ The Sudder Court may, on the report 
“ of a Court of Session or.of a Magistrate, 
“ or whenever it thinks fit, eall for the re- 


, “ cord of any criminal trial, or, the record of 


“ any judicial proceeding of a Crimingl Gourt, 


' “ other than a criminal tuial, in any Court 


“within its Surisdiction in wlsich it shall 
“ appear to it that there has been’ ermgr in 


“the decision on a point of law, or that a 


“ point of law should be considefed by the 
“ Sudder Court, and may determine aty 
“point of law arising out of the case and 
“ thereupon pass such ordér as to the Sud- 
“ der Court shall seem right.” 

That is, that in those cases where an 
appeal is not expressly given by_faw, the 
Sudder Court may, of its own authority, or 
on the report of a Court of Session or of a 
Magistrate, call for the record of any crimi- 
nal case for the purpage of setting the J udge 
right upon any point of law. But that does 
not apply tetting a judgmené right upon 
questions of fact; whereas, if the, learned 
Counsel is right in his contentiog,the Court 
has the powtr of altering, upon regie, not 
only a judgment of a subordinate, Court, 
but also sits own judgments upowa matter 
of fact as well ny Ee a matter of law, 

Section 405 was alsorefetred¢o. It says : 

“Lt shall be lawful for the Sudder Court 
“to call for and examine the record of any 
“ case triadgby ahy Court of Session for the 
“ purpose of sftisfying itself as to the legal- 
“ity or propriety of Quy esentence or order 
“ passed, and“as eto’ the regularity of the 
“ proceedings of euch Court. If it appear 
“to the Sudder Court that the sentence 
“passed is too setere, the Sudder Court 
“ may pass any mitigated sentence warrant- 
“ed by law. Ifthe Sudder Court shall be 
“of opinion that the sentence or order is 
“contrary to law, the, Sudder Court shall 
“reverse the sentence or order, and pass 
“ such judgment, sentence, or order as to the 
“ Court shall seem macht, reif it deem neces- 
“ gary, may order a new trial.” 

The Court has twé Jurisdigtiows: one as 
8 Court of ReviSion to set right matters of 
law, even though there may b®no appeal ; 
and secondly, as a Court of Appeal when an 
appeal is properly prefesred before it. 

Sectio? 405 applies to, the Court as‘a 
“Court of Revision. e : 


Sf 






















- o— 

There is anothé Section (439) which deals . 
with cases whegher brought before the Court. 
as a Court of Revision, or brought before the 
Court as a Court of Appeal. That Section 
enacts : f 

“ No trial held in any Criminal Court shall 
“ be set aside, and no judgment passed by any 
“Criminal Court shall be reversed either 
“on appeal or otherfrise, for any irregularity 
“ in the proceédings of the trial, unless such 
“irregularity have occasioned a fuilure of 
“¢ justice.” i 

It i$ contended that the words “ or other- 
wise” shew that it is intended that the Court 
should have the power of reviewing its own 
judgment. But the Section is not an afirma- 
tive one giving jurisdiction, buta negative 
one directing that a judgment shall *not ebe 
set right unless the “grounds are such as 
shew that a failure of justice dias been odpa- 
sioned. ; 

It appears to us, therefore, that none of the 
Sections which have been cit#d shew im- 
pliedly that it was the intention of the Le- 
gislature to give to the High Court a power 
of reviewing its own judgments, ®after they 
have been duly recorded. ‘We do not mean 
to say that if, before ‘a judgment has been 
recorded, the attention of the Court be called 
to any matter shewing that there is an error 


-or mistake in the judgment pronounced, the 


Court has not the péwer of correcting such 
error or mistake.g Nor do we mean to say, 
that the Court has not power to correct cleri- 
cal errors in its judgments after they are 
recorded. But we are speaking of cases 
where the judgment has been recorded and 
the Court is called upon to grantea review 


-of its judgment for the purpose of shewing 


that it ought to have come to% different con- 
cPusion either upon the fagts or upon the law. 
The learned Counsel has pointed out that 
the consequences weuld be monstrous if this 
power of review were not given. But the gum 
same argument wonld apply to tria in the 
Courts in England. Suppoge a jury shfould 
find a party guilty. There would be no .ap-® 
peal or writ of error, aor copld the prisoMr 
tender a bill of exceptions. © The only? mode 
of remedying the evil would be by appealing 
to the mercy of the Crown. So in the pre- 
sent case, if iteshðpèd be discovered that the 
Court has come to a wong conclusion either 
upon a matter ef fact or upon a matter of , 
Jaw, the case may he broughtéto the Shotice” 


| of the Executive Government, either.for the 


purpose of Mitigating the sentence os wf 
pardoning the offender, as the case ngayre- 
quire. There*would be no end ® ‘casts of 


f.. e e 
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this kind, if, after the Sours has duly re- 
corded its judgment, „the matter is to be re- 
opened on the ground that, the Court has 
come to an erroneous conclusion. 

In civil cases, if an erroneous judgment 
could not be set right upon review, there 
would be no one to appeal té for relief except 
the opposite party. Butin criminal cases 
the Executive Goverrfinent can always grant 
relief where an error has beer committed. 

It appears to us that it was the intention 
of the Legislature that the Court, should 
rot exercise the power of reviewing its own 
judgment in weriminal cases. In civil cases, 

where such a power was intended to be 
given, it was conferred by express words in 
the Code of Civil Procedure. 

e We understand that, since the High Court 
ehas been in existence, there has been one 

hse of a review by a Division Bench. But 
that case was never argued, and one of the 
Judges who granted the review (Mr. Justice 
Kemp), whén he declared that he did not 
wish to prevent-the case from being re-heard, 
expressly stated ‘that he hed doubts aa to 
_ the poweél of granting a review. That, there- 
fore, is no precédent ; but even if it were, it 
does not preclude the Cotirt from cénsider- 
ing the question’in-Full Bench. 





evidence of the Civil Surgeon, from which 
it unmistakeably appeared that two persons 
had sustained bone fractures (in addition to 
other injuries), and this, under the termsef 
Section 320 of the Indian Peral Code, con- 
stitutes grievous hurt. 

There could be no doubt, therefore, that 
the prisoner ntight have been charged with 
“ voluntarily causing grievous hort,’ an 
offetice punishable, ‘under Section 325 of the 
-Code, with imprtsonment whjch may extend 
to 7 years*and triable by the Court of Ses- 
sios. 

Magistrates are not at liberty to pass 
over matérial parts of the evidence in cases 
efore thems afl so to withdraw cases from 
the cognizance of thé proper tribunals. 
-.And in this case, the accused person has 
received asentence manifestly inadequate iu: 
respegt of the violence with which he was 
charged. l l 

The conviction is, therefore, set nside, and 
the Deputy Magistrate is directed to proceed 
according to law. sro 

We observe that Whe Civil Surgeon ap- 
pears to,have been examined under the pro- 
visions of Æct V. of 1840 (puted 1841), 
We presume that this officer is not a Maho- 
medan or aeHindoo, and he ought, therefore, 
to haveebeen sworn. 
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The 4th April 1866. 
Present: 


The Hon'ble L. S. Jackson. and F. A.° 
Glover, Judges. 


e 
` 


Present: 


x TAn © R 
The Hon’ble We S. Seton-Ķar®and A. G. 
Macpherson, Judges. 
Cd (d 


Grievous Hurt (Bone fraotures)— 

* Afğrmation instead of Oaths (ap- 

. Bpiceable only to Mahomedan: afd 
indoo witnesses). w? 


Prisoner’s witnesse3—Conviction. 
Criminal Jurisdiction. 
° si 
Ciiminal Jurisdiction. 
8 ‘ e 
Referred under Section 4384 Act XXY of 
o 1861, and Circular nger anie 15th July 
e1863. : š : 
e e 
Queen versus Ranttahal Sing and another. 


~ Referred under Section 434 Act XVI of 


1861. 


Queen versus Kalee. Thakoor. , 


Conviction quashed, the’ prisoner's witnesses not 
hayfhg beefisumm@ed. © 


Tur pyisoner’s witnesses ought to have 
been summæfed, and it is impossible to say 
with certajnty that the evedence covld not 
have benefited the defence.» The conviction 
| isquashed. It may be doubted how far it is 
necessary or desirable, under the circum- 
stances, to proceed further against the pri- 
soner, ° e sr 


n Where bone factures have been caused in addition 
to other injuries, the offence c6mmitted is Grievous 
Hurt triable by*a Courtf SeSion,’and not Hurt cog- 
nizable by a Magistrates 

. A witness who ig not a Mahomedaa or Hindoo, ought 
~ to be@sworn, apă not examined under the provisions 

. of Ac? V of 1840. oo 

. . . . a 
° 4 Sae conviction in this case, by the Deputy 
Mdgigtrate, of the offence of “ Hurt’s was 
e . 
clearly efroneous. He had before him the 


r 
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The 9th April 1866. 
Present: 
` © The Hon’ble L. S. Jackson, Judge. 


Dacoity — Receiving property stolen 


in Dacoity. 


» N ° 
Queen versus Motee Jolaha. 


e . k e 
Committed by the Joint Magistratè and 


. tried by the Sessions Judge of Bhaugul- 
pore, on a charge of dishonestly retain- 
_ing stolen property with guilty kndw- 
ledge. o o 


r 


When a prisoner is apprehended deht? days after ag 


conviction, with part of the plunder in his possession, 
there is as good ground for charging him with the 
dacoity as with having received or getained with guilty 
knowledge, and he ought to be charged in the alternative 
form. E . 
“ e. 

I mave read the evidence in this” case, 
and do not think it necessary to interfere. 


The cloth was fully identified, and the 
prisoner’s defence wasewholly unsupported. 
He spéaks of two of his witnesses ngt bav- 
ng been sumyjoned, but it does ‘aot clearly 
ippear who they are. I observe that all 
those whom he examined before thé Magis- 
Tate, denied afly knowledge of his pleas.. 

It is to be observed that the prisoner hav- 
ng been apprehenged eifht days after the 
lacoity, with patt’ of the plunder in his 
vossession, there was as good Sround for 
'hargħng Dim with the dacoity as with hav- 
ng received or retained with guilty know- 
edge, andeke nfight’ probably have been 
‘onvicted in the alternative form. « 


e 


The 9th April 1866. 
: Present : 
The Hon’ble L. S. Jackson, Judge. 


Removal of wall — Nuisance — Righ 
i of use of land. : 


Miscellaw@ous Cage. = * ° 
Ram Lall Mookerjee, Petitiongr. ~ 
x ` e Ts 


When afi application @as been made to thẹ Magistrate 
mw the removal of æ wall under Sections 308 and 320 
ode of Criminal Procedure as affecting the public con- 
mience, the High Court will nog compel the Magistrate 
proceed undgr Section 320 upon n different ground, 
ugely, to enquire whetWer the land on which the wall 
as built was open to thg use of the complainant's 
‘opde, : 


` t: 





I ay of opinion ¢hat this Court ought not 
to interfere withthe orders passed by, the 
Joint Magistrate and the Court of Session. 
The complaint (irregularly preferred by» a 
general agent on behalf of Baboo Puddo- 
lochun Mundul) alleged an offence under 
several ‘Sections of the Penal Code, and 
also prayed the MagiStrare to deal with the 
case as affecting the public convenience under . 
Sections 308 and 320 of the Code of Criminal 
Procedure. The Joint Magistrate declined 
to interfere, and recorded his opinion that 
the party accused was only protecting hime 
self against a gratuitous anuoyance on the 
part of complainant.. $ 


This Court is now asked to compel the 
Magistrate to proceed under Section 320, and » 
enquire whether the land on which the” wall 
was built was open to the use of the complain- e 
ant’s people; but the complainiwas that th 
public were affected, and as the Magistrate, 
deciding that the. public would not suffer, 
saw no reason to proceed, this Cobrt will not 
interfere. : 


E 


———— ® 


* The 14th April 1866. 


Present: 2 


_ The Hon'ble W.. S Seton-Karr, and 
F. A. Glover, Judges. ~ 


y 
Previous convictions — Section 75 
. Penal Code. 


Queen versus Pubon. , i 
t 


Committed by the Magistrate, and tried by 


Phe Sessions Judge of Dacca, on æ chagge © 
e 
° of theft in a building of Cattle. . 
e e 
An offender is only Jiable to enhanced ishment geo 


under Section 75 of ‘the Penal Code for an offence 
punishable under Chapter XVII, after having Seen Š 
punished with Qmprisonment for the same offence or , 
for an offence punishable unde the spane-Chapter, 


Tue evidence clearly’ substantiates the 
theft of the two cows (in two cages) by the 
prisoner. It is prdved that the animals were 
found tied up in his Gourt-yird: that he 
had previously brought them’ to his house, 
and that, on being agked by fig fellows vil. 7 
lagers as to how ke had got them, he made 
up a false stdry.of purchase. The prisowey ° 
makeg no defence (beyond a general -geral 
of his guilt’ anë calls no witnesses@ ° ° 


a 


- eing the punishment if this trial. 


1866.) Criminal 
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The only question that grises is the amount 

of punishment to be inflicteg. The Sessions 

Judge has sentenced the prisoner to trans- 
portation for life under Section 75 of the 
Indian Penal Code, as the prisoner has been 
already several times gonvicted of offences 
coming under Chapter XVI of this Code 
punishable with terms of imprisonment of 
three years and upwards. 

. It appears, however, from the record, that 
three of thasg previous convrictions—cattle 
stealing (2) and burglary—took place before 
the Penal Code came into operation, and can- 
not therefore be taken into account in gward- 
The other 
to cases wefa tried in December 1865 a 
few weeks only before the presdut one, and 
we araeof opinion that Section 75 does not 
apply to such convictions. The meaning of 
the law sppeara to us to be shat’ when an 
offender, after having been punished with 
imprisonment for a crime under Chapter 
XVII, again, after his release from prison, 
commits a similar description of crime or a 
crime punishable under’ the same Chapter, 
he is liable under Sectio 75 to enhanced 
punishment, on the ground that the sentence 
already borne has had no effect in prevent- 
ing a repetition of his crime and has been, 
therefore, iripuifgierit as a warning. But 
whew the prisoner s conviction has taken 
plíce a very short time before, and avhere 1 ng 
imprisonment ynder it dias yet been under- 


_ gone, and no time has been, given for refor- 


mation, it cannot be said, that a prisoaer has 
* had any’ opportunity of shewing what the 
„effect of the first sentence would have been 
upon him, and it Would not be just to punish 
_him as though he were an incorrigible offen- 
der whom no compariigvely light punish- 
ment could wean from evil cocrses. 
. Tiking this‘view of „the scape and meen- 
ing of Section 75, we quash the sentence of 
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law for the offences òf which the prisoner 
has been convicted, vis. 7 years’ rigorous im- 


\prisonment, and, with reference to the other 


cases, direct the Sessions Judge to pass sueh 
separate sentences as he may consider each 
offence proved at the late Sessions against 
the prisoner tô deserve. 

*. A 

e 
“The 16th April f866. 
0 Present: 
ThesHon’ble F. A. Glover, Judge. 





> Records of previous convictions ` 


i (when tô be put in). 
Queen versus Jehan Mullick, 
Commitjed by the Deputy Magistrate of 
Potree, and tried by the Sessions Judge 
of Cuttack, on a charge of house-break- 

‘ing by night with intent to commit 

theft. 

Records of previous convggtions should not be put in 
until the prisoner has been convicted in the case then 
under trial. è 

Tars appears to be a perfectly clear case. 
The prisener confessed before the Magistrate 
that he hd stolen a quantify of the pro~ 


ej seciftor’s grain and was caught in the act 


of taking ite away. Before the Sessions 
Judge he denied his fmer adthission and 
attributed the charge against him to the 
influence 6 the prosecutor. e 

It is proved by evidence which is not re- 
butted (for the prisoner calls no ) witnesses) 
that Jehan Mullgck was arrgstedé within the 
enclosure of the prosecutor’s house, having 
by him one batet ef grag and another 
of brass and bell-metal® > utensils, the pro- 
perty of the prosecutor, * which he was in 
the act of carrying off. He adtnitted his 
guilt at once and pointed out the way in 
which he had effected an entrance, namely, 
by climbing over the wall with the aid of 
a bamboo covered with straw ; the grain and 
ufensils were taken from within the pro- 
secutor’s “house. The prisoner also made a 
stagement regarding q companion who was 
said to have Sided hit in the commitment 
of the theft, and it is in evidence that, on 
the prisdnap’s house being searched, pro- 
perty sworn to by the, prosecutgr was 
found in if. 

I see no reason, therefore, to interfere 
with the Sessions* Judge’s conviction and 


ransportation for life *passed by ‘the Segsions with regard to the <npuirt of fuuishmett, 
Jutige, md pass the sentertea provided by | observe “that the prisoper is an old otadir, 


68 Criminal 
having been already five times imprisoned 
for theft; and a severe punishment ‘is ne- 
cessary. : 

I remark for the guidance of the Sessions 
Jwdgein future cases of this kind that re- 
cords of previdus conviction should not be 
put in until the prisoner has been convict- 
ed in the, case then under trial. They are 
of use only in determining fhe amount of 
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The 16th April 1886, 


* Present : ° 


The Hon'ble F. B. Kemp arn W.S, >» 


Seton-Karr, Judges. 


Abetment of forgery of valuable do- 
cument — Judge's charge to the 
Jury. > 


punishment to be inflicted, and are no évi- . 
dence in the case. P ° Queen versus Jehan Buksh. 
` e | Committed by the Deputy Magistrate and 
a ` tried by the Sessions Judge on a char 
The 16th April 1866. ° of Abetment of Forgery. % ù 
are ; 2 How a Judge should charge the Jury ina case of 
Present: @ -° l o abitment while present, of the forgery of a valuable 


The Hon'ble L. S. Jacksbn, Judge. 


‘Theft—Meaning 
i T tion. e 


Miscellaneous Case. 


o 
Queen versus Preonath Banerjee. 
@ 


Meaning of dishonest intention in a case of theft as 
defined in the Perfil Code. e 


WE have heard Mr. Warner, the Ceunsgl 
who has appeared for @#he prisoner, as well 


of dishonest jnten-~ | as Mr. Twidale, and we are gatisfied tha 


there must be a new trial in this case. 

_ The prisoher was arraigned, with two 
others, under no less than 4 Sections, of the 
Penal Code, being Sections, 465, 467, 471, 
‘and 474. The other two prisoners were 
acquitted without being put on thei» defence. 
The prisoner, appellant, was convicted of 
abetting, while present, the forgery of a 


_ I mave had the papers in this cage before |. valuable document, being the. sale of a house, 
me and have, heard the vakeel fôr the peti- | under Sections 114 and 467. ` -7 
e e > 


tioner. 


Tt does npt appear to me that “any eground 
is made out whicH would justify the iater- 
ference of this Court. e e ` 


Thé objection for the first time taken here, 
viz. that the facts alleggd cannot consti- 
tute the offenge of theft as defined in the 
Penal Code is nof established. 


* The evidence for the prosecution is as 
follows., The prisoner is ‘stated to have 
given to one Gholam Abbas a draft of a deed 
of a sale, which this person, who has appear- 
ed as a witness, engrossed on a blank 
stamp paper ina shed in the compound of 
the Kutcherry. The deed is in favor of 
the acquitted prisoners Abdool Wehed and 
Bahir Ally. At the time of the execution, the 


v 
t 


The argumen urged is that there was | prisoner pointed out a certæin person as e 
no dishonest intentfon on the part of the | Bafatee, the owner and vendor of the’pro- 


appellant ; but thé meaning attached to the 


perty, which was a shop. Bafatee now demies 


vord “dishonest” in the Penal Code must be | that he was ever presapt at the execution of 


borne in mind. 


the deed, or that he made or consented to 


The term is applied to a person who|any such sale, ‘Fhis statement wab corro- 
loes any thing with the intention of caus- j borated*by other witnesses. e 


ng wrongful gain or wrongful loss. Now 


The deed gf sale was afterwards produced ® 


edmitting that the husband of the prose; | before the Magistrate ing case in which the * 


trix, in this: case, may “have owed possession of the property, conveyed biy the- 
in his life-time to the, prisop- aboye deed, was contested. 


something 


But it does not 


ar, the forcible gnd legal Seizure of her | appear that it was produced by the prisoner. 
sullocks in satisfaction of such claim would | The suit was broughė by the two prisoners 


rtainly amount to causing 


o her, and to refer her to a Ci 


mre loss |;who have been acquittéd, agdinst certain 
ivil Court |'coolies who were alleged to have committed a 


‘or satisfaction of such a wrong would be |'trespass, and there js no evidence to ghew 


« denial of justice. 


As ta the credibility of | that it was filed by Jehan Buksh. The re- 


he witnesses, that is nòt within the pro- |icord of the “tespass case, on the contr 
‘inte of thts Courtein the present stage of |'would, appear to’ shew that it was filed by 


he proceedings. °.. A 


Nn 


‘the plaintiff, of, the acquitted prisénérs. 


° 


° 


“been fourid guil 
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There is, however, 2 geaeral statement by 
witness Kissen Gutty No. 17, that the appel- 
lant was looking after*the case. A great deal 
of evidence was then taker for the defence, 
and the prisoner, as we have shewn above, 
was found guilty and senterced to seven 
years’ transportation, 

The above details are, however, not to be 
gathered from the Judge’s' charge, which, we 
regret to say, is altogether inadequate to the 
ends of justice in a case which presents 
several complications and difficulties. We 


- have been compeiled to collec the facts from 


the evidence, and we are quite certain that 
the Jury havé not had that evidence analysed 
and presented to them ina proper shape, or 
in one calculated to make taem feel how 
egch detail or statement of fact bears upon 
he guilt or innoc@ace of the accused. 
The Judge says in the commencement of his 
charge :— 
“ The case has -already occupied so much 
“ of yoyr time (two entire days), and the evi- 
“ dence has been ‘so fully commented on by 
“ the Vakeels for both sides, that I shall only 
“ troubleeyou with some very brief remarks,” 
The above charge might possibly meet 
the requirements of a every simple case 
which turned on-a mere question of identity 
or on the evidence to one specific or gistinet 
act, butitis wholly unsuited to the neces- 
sities of an important and difficult case, 
in which, moreover, it is quite clear that 
there has been a great deal of party feeling 
and local excitement. The Judge’s charge, 
we regret to say, evinces great ignorance 
of what a Jodge’s charge should be, how 
facts shauld be analysed and arranged for 
the consideration of jurymen, and how 
the Jury ought to be told wat inferences 
they might fairly draw from facts, if they 
credit the same. ° ° 
In the pregent case there is an absolute 
want of any direction at all on several points 
affecting’ the prisoner. It% also not very 
cle to us at present how the prisoner has 
ity of abetting gnyact, while 
“@holam Abbas, the writer, has been allowed 
‘to give evidence, and while the other per- 
sons who were to have benefitted by the 
deed, and who actually pleaded in Court 
the deed now impounded,* hare been sum- 
marily acquitted without even being called 
on for their defence. We do not understand 
who4s suppased to have committed the for- 


gery avhich the prisoner és found guilty of, 


J Yporing abetted. . : 
The Judge will summon ar entirelyenew 
Juty for this case, 3 
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We cannot accede to the request of the 
prisoner, already preferred to the Judge, 
that the Jury shall consist exclusively of 
Europeans ; but the prisoner, at the new trigl, 
may be entitled to any privilege which he 
can claim under Section 325 of the Crimi- 
nal Procedure Code. The Judge will then re- 
take all the qvidence that bears on the pro- 
secution, and allow the prisoner to urge 
anpthipg in his defence avd to adduce his 
witnesses. In presenting the Jury with a 
clear statement of the facts Which the evi- 
denge may disclose, and in telling them that 
they are to exercise their own judgment in 
deciding *on the credibility of the same, he 
«vill be careful go put before them one point 
Which the Counsel*before us has strongly 
urged, viz. whéther, supposing the Jury to 
believe the eviflence for the execution of 
the deed, and for the personation of Bafatee, 
the prisoner may or 'may not have simply 
appeared in his professional capacity, or 
whether he hag or has not acted without 
any corrupt motive, and simply for the 
benefit and under the direction of others. 
To sugtain such a conviction, a corrupt 
motive must be shewn or myst be fairly 
inferrible from the evidence. The Judge will 
also car8fylly cross-examine the witnesses 
wha speak to certain speeches® said to have 
been made by the prisoner to other wit- 
nesses, and he will endeavour te ascertain 
whether they were relly uttered, under 
what circumstarfces, and with what intent 
and meaning. =. 

The Judge will understand that we give 
no opinion whatever on “the yntue of the 
evidence for the*evidence for the prosecu- 
tion ; We only indécate to him its bearing and 
importance, as well ‘ase thé paramount ne- 
cessity, in a case where party feeling runs 
high, of giving the Jury a digpassionate 
statement of all the evidence, of pointing 
out how it bears on the guilt or innocence 
of the accused, and of telling them what 
legal inferences, if credited, it will lawfully 
sustain. 

«The Judge will do well to give our re- 
marks a careful perusal ; and as the offence 
with which the priseser is charged, is not 
a bailable offence, the trial*should be pro- 
ceeded ith, withe the least practicable 
delay. tia’ of course, impossible to put the 
two prisogers acquitted Summarily $n their 
trial again, or to try the “prisoner on any 
other charge, but%one under 467 and 114, 
The prisoner may, however, ifehe things 
fit, summon -these acquitted persons as wij- 


nesses for his defence.-* ; . 
ed n d 
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The 16th April 1866. 
7 Present: 
The Hon’ble J. P. Norman and G. Campbell, 


Judges, 
Confessions of Prisoners. 
(d 
Criminal Jurisdiction, 


Referred under Section 484 of Act? EXV 
of 1861, and Circular Order Ng. 18 dated? 


the 15th July 1863. ` 


Queen versus Chokoo Khan and’ gnother. 


The whole, and not part, of a p@isofer’s confessin} 
must be taken in order to his tonviction. 
e 


-Campbell, J.—Tis is aecase referred to 
us by the Magistrate of Pooree, with re- 
spect to Chokoo Khan only, under. Section 
434 of the Criminal Procedure Code: The 
prisoner has been convicted by the As- 
sistant Magistrate of receiving stolen pro- 
perty knowing it to bestolen, 

The prisoner Chokoo Khan, on being asked 
whether he Was guilty of recésving stolen 
property knowing it to be stolen, replied, 
“ No, I know nothing whether the*property 
is stolen or nôt.” Upon this the Assistant 
Magistrate records the following . finding :— 
“ Both theaccused confess ;” afid thereupon 
he sentences Chel&o Khan and his fellow- 
prisoner to rigorous imprisonment for 6 
months eah, . 

Tt is quite clear that Ckokoo Khan did not 
confess tœ the éffence with which he was 
charged, and there is, therefore, gross irregu- 
larity in the proceedings. of the Assistant 
Magistrate. ‘The tgid? is quashed and a new 
trial of Chokoo. Khan is ordered. 


It is trug that Chokoo Khan admits that |e 


the stolen property was brought to his 
house, and adds, ‘I told him” (that is, the 
thief) “ put the things down.” This is an 
admission which, pro tanto, might be taken 
against him, but the evidence implicating ` 
him in the offence of receiving stolen prg- 
perty knowing it to be stolen, should also 


have been recorded. geI regret that. the As- |. 


sistant Magistrate should have conducted the 
proceedings in such ansirregular mgnner. 
Norman, J.—d desire to addmefew words. 
The prisoner Chokoo said, in angjver to the 
question, whether he was guilty of receiving 
stolen property knowing it to be stolen, 
No, I know nothing about whether the 
property is stolen dt not. Myson Mahobee 
Khar brought the riee, the dadles, the hinge, 
oo Xs ‘ 
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the pumpkin, the,kalaree, ind the two 


braze plates to my house, 
put the things dwn.’’e 
Nov, if it had’ been proved as a fact, which 
it was not in this case, that ‘immediately 
before the property had been brought to the 
prisoner’s house it had been stolen'from the 
prosecutor, and if it should appear, from the 
nature of his son’s gposition and circum- 
stances, that Chokoo Khan mast have known 
that the article so brought could not” have 
been come by honestly, he might have been 


I told him to 


convicted on guch evidence. But as the 
Assistant Magistrate relies on po confession 
of the prisoner, he must take fhe whole and 


cannot reject any part of it. . 
Probably the frisoner will have very little 
benefit from the remand in this particular 
case ; but although theeconsequences to the, 
prisoner are probably of little gmportance, ‘i 
is of the greatest possible importance tht 
trials shoul be properly conducted by the 
lower Courts. ° 





d 
The 16th April 1866. 
e . 


e 
e 


Present :° 
A 


The Hon’ble L. S. Jackson aud F. A. Glover, 
i Judges. 


| Forgery — Mooktearnamah — Contra- 


Qictory evidence (to be noticed by 
Judge to Assessors). 


Queen versus Burjo Barick and two others. 


Committed by the Deputy Magistrate and ° 
tried by the SessionseJudge of Cutteck, ° 


on a charge of cheating. 
e 


By a person consenting to act under a Moo tearnamah` æ 
and attaching his me in token of such tonsent, he 
does not become a maker of the Mooktearnamgh or 
a forger if the Mook tearnamah turng out to be forged. é 


Tt is the du¥ ef the Judge to notice to the Assessors, 
discrepancies and contradicbory stgtements made %y 


witnesses. e . 
e 


“In this case we see no reason to interfere 
with this conviction, or sentence. 


We cannot inde€d agree with the Sessions 
Judge in holding that a person who consents 
to act under a Mookhtearnam&k and attches 
his own name in,token of such consght, is 
thereby a ‘whker pf the Moogkhtearnagah. 
and becomes a forger if the Mookhtearrama 
turns out fo beforged. a ** 
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Criminal 
e 


But in this‘cgse it appears from the evi- 
dence that the prisoner No. 2 Bhujui Ma- 
bauty wag actually present apd took part in 
the forging of the Mookhtearnamah ; and we 
agree with the Judge in over-rtling the opi- 
nion of the Assessors. 

~ The Judge remarks that they ‘‘ do not seem 
to have noticed the gross discrepancies and 
impossible statements” made by the witnesses 
for the defence. But he ought to have brought 
these statements to the notice of the Assessors, 


if they did not notice them of themselves, 
‘ 





The 17th April 1863, 
š ; 
Present : 


The Hon’ble J.P. 
e 


3 


= e 
Queen versus Fazul Meeah and another. 
e . 


Norman and G. Campbell, 
Judges. 


F4lse Evidence. 


Committed by the’ Deputy Magistrate of 
Cachar, and tried by the Deputy Commis- 
sioner of Cachar, on a charge of giving 
False Evidence. - 

‘A charge of giving false evidbuce should Specify 
the false evidence which the prisoners are supposed 
to have given. . 

Norman, J.—TueE prisoners have been 
convicted before CaptaineStewart, the Deputy 
Commissioner of Cachar, of giving false 
“evidence. 

The manner in which the case has been 
tried is very unsatisfactory. The chargg 
does not specify the false evidence which 
the prisoners are supposed to have given. 
From some paper sent up with the case, it 
«ppearg that theeprisoner Jaffer charged De- 

e banundo with killing a buffalo zalf. Theis 
story’is not a very probable one, and nô doubt 
the charge of kijling the buffalo. calf was 

«properly dismissed. 

But the counter-charge, wĦich is one of 
perjury against the prisoners, is not preved. 
"Phere is nd substantial corroboratign of the 
sfoy of Debanyndo ; he avidante is vague 
as to fme and plage. Had the Deputy 
Commissoner, in trying the case, insisted on, 
each witness giving minute details of the 
facts which he alleges hims®If,to have wit- 
nessed, with tinie and place, we night have 
«been able to form an opinion, from a com- 
parisof{of the sgatements pf the several wit- 
nesses, whether they were speaking the truth 
or ee . a abe 

he prisoners must be acquitted. | e 
e a e 
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t 
Campbell, J—I concur in thinking that 


the alleged false evidence is not proved, and 
in releasing the prisoners. 








The 18th April 1866. 
Present: 


e 
The Hon'ble Sir Barnes Peacock, Kt., Chief 
Jiætie, and the *Hon’ble J. P. Norman 
e and G. Campbell, Judges. - 
e 


Absgonding—Warrant to apprehend 
offender; not an order within mean- 
ing of Section 172 Penal Code. 


e . . . . 
Criminal Jurisdiction. 
e 


` 


Queen versus Womesh Chunder Ghose. 


. 

Held te the majority of the Court (Campbell, J., 
dissenting} that a warrant addressed to a Police officer 
to apprehend an offender and to bring him before the 
Magistrate is not a ‘summons, notice, or order” within 
the meaning of Section 172 of the tenal Code, and that 
the offence of absconding by an offender against whom 
a warrant has been so issued“is not punishable under 
that Section, =, 3 

e 


S 
Norman, J.{ Peacock, C. J., conéurring).— 
Tuis is 2 ease which comes before us under 


-| Section 404 "of the Code of Caiminal Pro- 


teduré. 

On the.26th*of October last a waprant was 
issued by the Magistrate ofẹ Jessore against 
one Womesh Churder Ghose, a Collectorate 
Mohafiz, on a charge of forgery cémmitted 
in the office. Womesh Chunder disappeared 
and could not be found tilt the 80th of 
November, when t® deliveredehimself up to 
the Magistrate. The Magistrate found that 
he left Jessore on the 2@h,of October after: 
the issue of the warrant, that he must have 
known of the issue of the process, and that 
he set the law at defiance ;eand sentenced him 
to three months’ simple imprisonment. 

‘The Sessions Judge, Mr. Lawford, on 
appeal, reversed this sentence, holding : that 
the prisoner could not be convicted ‘under 
Section 172 of the Indian Penal Code. 

Some correspondence having ensued 
between the Sessions Judge and the Magis- 
trate as to the correctness of. the Sessions 
Judge’s decision, the papers have been sent 
for under Sectedn 404. . 

I am of opipion that the couviction ise bad 
and was properly reversed by the Sessions 
Judge on appeal. $ 

Section 172 provides that “ whgever ab- 
sconds in order to avoid beng served with a 


re: re 


TZ Criminal 


summons, notice, or order proceeding from 


any public servant legally competent, as such |: 


public servant, to issue such summons, notice, 
ororder, shall be punished,” &c. Now, a war- 
rant, which directs a bailiff, constable, or 
Police officer to apprehend an offender and 
produce him before the Magistrate, is neither 
a summons, notice, nor order to such offender. 
It is an order-to the party to whom it is 
addressed to produce the offerfder, but not to 
the offender himself. =, i 


e 

The offence of absconding by an offend- 
er against wiem a warrant hasebeen issued 
is dealt with in a different manrer. à By 
Section 183 of the Code of Criminal Proced- 
ure, if the person accused absconds, so that 
the warrant cannot be served the Magistrate, 
if satisfied that-he absconds, &c., for the put- 
pose of avoiding service, may issue a written | 
proclamation requiring htm to appear to 
answer the complaint within a fixed,period, if 
not less than 80 days. If he intentionally 
omits to attend in obedience to such’ procla- 
mation, he is liable under Saction 174 of the 
Indian Penal Code, if the proclamation is to 
attend in'a Court pf Justice, to imprison- 
ment for six months. 

Under Settion 184 of the Coe of Criminal 
Procedure the Magistrate may in the meantime 
attach the property of the party, asconding, 

In the présent case, it seems that & pyocla- 
mation issued, and Womesh Chunder did® 
appear within the time Itmited by ist. 

There is no gwdhnd for interference with 
the Judge’s order. * 

Campbell; J—The law does not require 
that the order should be an order addressed 
to .the person*fheulpat@d. A warrant is 
certainly an order. The @nly doubt might 
be whether an officer who goes with a war- 
rant to appreh®ndga Than can be said to'serve 
him with the warrant, and that doubt is, I 
think, set,at rest by the use of the term “If 
the warrant cannotebe served” in Section 189 
of the Code of Criminal Procedure. 

I am, therefore, of opinion that a person 
who-absconds to avoid being served with a 
warrant in the above sense, may be properly. 
couvicted under Section 172 of the Penal 
Code. e 


I may add thae*the pegsons who void 
sérvice of sumrfons, and who are undoubtedly 
punishable under Section 172, arealso liable 
to the process of attachment, &%.°; so that the 
mere *circumstifice of such æ procedure 
being provided’ by no means leads to-the 
inference that specific, punishment cannot. 
piso bë indlicted. ` 
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. Phe 23rd April 186s. 


Present = f 


e ° 
The Hon'ble J. S. Jackson, and F A. 
f Glover, Judges. ° 


False Evidence. 
Queen versus Bykunt Nath Banerjee. 


Committed by the *Assistant Magistrate 
- of Boodbood, and tried by the Sessions 
Judge of Eost Burdwan, on a charge of 


s False Evidence.” 


e ° 
An enquiry by an Assistant Magistyate with a view 
to tracing the witer of an anonymows letter addressed 
to him charging certain persons with murder, and 
without reference ¢o the truth or otherwise uf the 

stage of a judicial proceeding 


charge of murder, i§ not a 
in which the giving of false evidence is Pynishable 


under Section 193 of the Penal Code. 


o 
THE prisoner in this caseshas been fond 
guilty, under Section 198 of the Penal Co e, 
of giving fålse evidence in a stage of a Judi- 
cial proceeding, and has been “sentenced to 
rigorous imprisonment for one year. : 
The false evidence is alleged to have been 
given in this wise: The Assis@at Magis- 
trate received an anonymous communicntion 
charging certain persons with murder ; but 
before taking any steps.to-ascertain whether 
there,were grounds for the charge, or 
whether indeed any murder had been com- 
mitted, ‘the Assistant*Magigtrate endeavoured 
to trace the writer of the letter, and satisfied 
himself (how we are not told) that: the 
prisoner Bykunt Nath had something to do 
with it. Acting on this conviction he éxa- 
mined: Bykunt Nath on oath, and elicited from 
him “ that the letter was writen by a Brah- 
min from a village on the banks .of the 
Damooda, but that he did not know his 
ame.” < ee ETA 
_This* statement was subsequently found 
to be false by the prisoner's own admission, 
for, when afterwards 
he allowed that- the 
Dutt? ; é 
-We donot think, however, that the con? 
viction of the piisoner under Section #93 
can stand. The Assistant Magi8trate’s 
iginal proceedings had no reference to the 
truth or otherwise of the charge of murder, 
as supposed by", the Session Judge in his 
charge to the Jury, but, was directed simply 


writer was one Sham 
LJ 


put upon hig defence, + 


to the anonymous letter. Now, the Writing ø. 


‘of such a letter was, in itse, no énce, 

and the enquiry regarding it was mot, in‘ 

any sense. ‘of the terp, a stagesof a J ugeht 
: orgs 


1 & e 
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proceeding which might fave terminated in | without any intention of doing more ha: 
a judgment. The Session’ Judge has ap- į than was necessary for the purpose of su 
parently gone on the mistaken idea that the’| defence. 
prisoner’s frst statement was taken during | `The thief was endeavouring to escape, | 
the investigation into the charge of murder ; | it does not appear that he was likely 
but this is not so. The Assistant Magis- | escape, except that it is stated that he w 
trate himself distinctly states that oll his |a powerful man. 
proceedings, touching the anonymous peti-| But the prisoner called for the koda 
tion, were taken before enquiring into the | with the express ‘purpose of killing hi 
truth or falsehood of the charge of murder. ‘| and, the kodalee “being brought, killed h 
We think, therefore, that the Sessions.¢on the spot accordingly. 
Judge misdirected the Jury in telling them | The right of private def€nce of prope: 
that the origjnal statement af the prisoner,| ex@ends, in the case of house-breaking 
was made @n the stage of a Judicial pro- } night, to tbe voluntary causing of death to 1 
ceeding, and that the conviction, under Sec- | wrong-doers, and it continues as long as { 
. tion 193 of the Penal Code, must, in conse- |ehouse-trespass® begun by the house-breal 
quenee, be reversed. continues ; but it is ‘subject to the restrict! 

















e it may possiblyebe that the prisoner | contained in Section 99, that it “ in no e 
ould be ligble to punishment under some | extends to the inflicting of more harm tt 
ther Section of the Penal Code, though we | it is adcessary to inflict for the purpose 

do not at all say. that he wouldebe so. self-defence.” 

But, weder the circumstances of the case, If the prisoner had intended to inflict su 
we certainly showld not think-it proper to | injury on the thief as would have prevent 
direct that any further charge be framed, | him from escaping, and had, in so doing, ; 
and wea direct that the prisoner be dis- | cidentally killed bin, the case probal 
charged. - os f would hava come under the 2nd Excepti 

g g a to Section B00. P : 
y 31 1866. But the prìsoner tells us that he intend 
The Fii Aprii tone to kill thë thief, and it is'impossible to su 
Present: . e | pose that killing was necessary for the pr 
The Hon'ble Le S. Jackson, G. Campbell, and | pose ofdefeuce. , 
. A. G. Macpherson, Judges. Under the circumstapces stated by t 
WMurder—Right of private defence. | Judge, I, certpinly could not confirm t 
. Code of capital sentence which has been „passed, b 
Reference under Section 380 of the Code of | X cannot lawfully pass a less séntencå thi 
Criminal Procedure. ° j transportation fog life. . , 

: eQueen versus Dutwan Geer. , Campbell, Jy-In sentencing the prison 

Held by the majority of the Cocrt (Campbell, J., | Durwan Geer te death, it&ppears to me th 
e dissenting) thaigwhen a person: wilfully killed another | the Judge has dcteq, under a misconcepti 
ë wht endeavouring to escape after having been de- : 


of his duty, for he infinediately after pr 
ceeds to state a variety’of extenuating ci 
cumstances which may induce the Hig 
Court to mitigate the “sentence ; and it is, 
think, patent in the judgment that he do 
not really himself think that the prison 
ought to be executed. There ean be 1 
„doubt that the case is not one in which tl 
more severe of the punishments sanctions 
by law should be inflicted. But, furthe 
with regard @0 the “@onviction for murd 
under which Durwan Gter must be se 
tenced,*~and Surwin Geer has been and cz 
be sentenced,—to no lesstr punishment the 
transporfition for life; have ar extren 
repugnance to 8% construing the Penal Coc 
that our hands are tied and we are force 
to inflict a punishmgnt muclr greater tha 
that which, on general grounds, we shoul 
deem that the offence deserves. My Hon’bl 


tgcted id the act of jouse-breaking by night fo the 
purpose of theft, the offence commi-ted ewas murdgr, 
and could not be considered to have baen committed in 
the exercise of the right S private defence either of 
“* w person gr property, nor under grave and sudden 

provocation, : . i; 
* Jackson, J,—In this case, it appenrs to me 
F that tht prisoher has commitigd murder ‘as 

‘@defined in the Pangl Code. ° # 
* Me intentionally killed with two blows of. 
a kodalee a man named Muhubir,'‘whom he 
had caught in the fact of committing h8use- 
` breaking by night in hishouse. | 
The offetice is nôt refuced so as to be cul- 
` pable homicide not amounting to murder by 
. Téfson of §t8. coming within any of the Ex- 
ceptions annexed to the 300th Section of the 
* J Code. The prisoner was net deprived of the 
ower of self-control by grave and ‘sudden 
; -9 

. provoĉation, nor was he exertsing in good 
faith the right of private- defence of property 


T 


Criminal 
l 


y4 


colleague who first sat with we in this 
case did, I believe, think it one in which a 
recommendation for the mercy of the Execu- 
tiye Government might properly be made. 
That is a very proper course in England, 
where the law desiguedly affixes very high 
punishments to certain offences and leaves it 
to'a Minister of State to advise Her Majesty 
whether the sentence should be carried out 
under Her Majesty’s warrant or sheul® be 
mitigated. But in this contry I do not 


think that the la® contemplates suc® a course. | 


Under the Penal Code and Code of Crimigal 
Procedure the very widest discretion is usu- 
ally left to the Judge. Even a capftal sen- 
tence is carried out withoutgany reference? 
to, or warrant of, the Exécutive Government, 
and the interference of thé Government 
must be altogether extraordinary and inci- 
dental. In the case of murder, the Penal 
Code narrows the discretion of the Judge to 
the alternative punishments of death or 
utronsportation for life ; but then it has always 
mseamed to me to be the spirit and intent of 
the Code that the tearm murder should be 
«confined to the wery narrowest class ef most 
“heinous homiqides for which no*reasonable 
wexcuse or extenuation can be found, and that 
we must consider ‘the law very efally and 
=construe it very liberally before we feel our- 
eselves bound to bring under ghe head of 
«murder a homicide which our ordinar} sense 
mand feelings pae EE as an offence of so 
deep a dye, ; : 
In fhis spirit, then, I look at the offence 
before us and at the law onthe subject. 
It is patoné that the prisoner killed the 
Jeceased in the* very act of committing 
Bhouse-brenking by night fdr the purpose of 
Mheft. I may also prémise that the circum- 
tances were such that, if the prisoners had 
ynly remained silent or told a story more 
Favorable to themsel?es; no offence could be 
charged against them. Beyond their own 
itatements, there is not a tittle of evidence 
ven to suggest that they exceeded the ordi- 
aary right of private defence which justifies 
the killing of a house-breaker by night? 
Wut, apparently. not viewing their own con- 
luct in a culpable ht, they hav’ voluh- 
gered statements*which have placed them 
wa their present position. It appears that, 
he first prisoner ‘vas alarmed by the boy, 
the secind prisonér), and coming™p caught 
he deceased burglar in the act of coming 
brough the hole in the wall and entangled 
nthe hole. e The decgased was, as the Judge 
says, “ a very powerful man.” The prisoner, 
it ie shewn, shouted “lustily*for assistance, 
i Ns 
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and (as remarked b¥ the Judge) ifjthe chow- 
keedar had donediis duty instead of going off 
half a mile to cajl the gorait, the deceased 
would not have been killed* But, as 
the Judge goes on to narrate in his judg- 
ment, the prisoner could get no assistance, 
the deceased would got tell who he was, and 
“ fearing escape” the first prisoner called 
to the boy to bring th kodalee. The boy 


‘fetched the kodalee froma few yards’distance, 


and then and there the first prisoner struck 
the deceased two blows which killed him. 
Insufficient as "is the protection afforded fo 
the people of this country aginst burglars 
and dacoits, and constant ag is our complaint 
that they generally shew too little energy in 
protecting themselves, I confess that I feci 
much sympathy foro men who h 
only shewn a little too, much energy ° 
in dealing with a housebreaker® But I A 
look to the law of the case. To begin with, 
it seems to me to be entirely a migapplication 
of terms to speak of this act as done deli- 
berately. It may seem deliberate now in 
the narration, but I think it evident that the 
whole transaction took much less Ame than 


it takes to tell. The ptišoner was struggling . 


with a*very powerful burglar and call- 
ing for assistance which did not come. I 
ake the refusal to tell his name to be 
a refusal to surrender, and the Judge is, 
F think, justified in Saying that the pri- 
soner “fearing escape” knocked him on 
the head. As the fetching the kodalee. pro- 
bably did not take many seconds, I think 
thi the thing was done not deliberately but 
in the very heat and excitement of the strug- 
gle. It wasa dark night, some ‘property*- 
of zhe prisoner had actually begn taken, and- 
the prisoner might well suppose that i#the 
burglar gscaped he woukl or might take 
property with him ; there was neither fime 


‘nor light to see whethér he was*going. empty- 


handed. I cannoj find any very edistinct 
provisiqns of the law regarding the degyee 


of violence that may be used to .prevent » 
the escape ofwpethief or robber,-but I cannog e 


doubt that, as observed Sy my ‘brother eack- , 
sou, the prisoner would have been justified 
if ke had only inflicted such injury as was 
necessary to preygnt escape. As respects 
private defence ef pw8pesty, the,Penal Code 
seems at first sight very distinctly framed to 
mest such cases as that before us. Iá is 
lawful, by, way of deféuce, to kifl a houso: 


breaker by night’ (Section 103), and beat g 


right continues so long as the ouse-{rés 
pass dontinues (Section 108 Clause 5)» and 


also (Clause 2) till the offender has effected ` 


s 
Oriminat 


*1866.] 

eS OO 
his retreat with the property or assistance 
is obtained. Again, if the right of private 
defence, being in gooé faith® exercised, is car- 
ried to excess, that is, beyond lawful limits, 


then (Section 300 Exception 2) culpable 


homicide is not murder but a homicide of 
the lesser degree. 

Further, when a man kills another under 
the influence of grave,and sudden provoca- 


tion depriving him of self-control, then also’ 
the offence is not murder but culpable ho-' 


micide. 
e There are, however, exceptions. within 
exceptions, and these provisions are qua- 
lified by fing? reservations : ‘provided that 
no more harm than is necessary is inflicted,” 
“ without any intention of doing more harm 
than js necessary for the purpose,” and so 
dn. Now, I admit that, if we are to construe 
* these provisiogs very strictly against a pri- 
Aner, —if we must consider that a man strug- 
gling with a powerful’ burglar must moder- 
ate his blows and calculate them so as if 
possible not to kill but only to stun him,—if 
we are to measure by seconds the time re- 
quired iy deliberation,—and if we are to re- 
fuse the benefit of the provision in favor of 
those acting, under -the ,excitement of pro- 
vocation to such extent as ceprives them 
of self-control to the point of, as it were, 
temporary insanity—then no doubt® reasons 
may be found (and, in my view, too- frequent- 
ly are found) for throwing by far thé greater 
proportion of these cases “into the category 
of murder, contrary, as I think, to the general 
purview and spirit of the Code. I would, then, 
construe these provisions in a liberal spirit 
in favor of the prisoners. I would hold that, 
"if a man in good faith acts for the protec- 
tion of his person and property and to 
stoj? a robber, he is not to be depriyed 
of all benefit ofethe law because he hits 
somewhat too hard, provided always that a 
blow of some kind *was really necessary 
™ to effect the object in view. 
further, if a man really acted ueder the 
e excitement of provocation, I would give 
. him the benefit of the métjgated Clause 
. without reqtiring® proof that he was 
literally transported beyond every possi- 
bility of control over his acts. s 
In this “case the prisomers may have car- 
yied the right of private, @efeace and the 
duty of securing - the thief a little too far ; 
buson the deuble ground that they acted 


* ~ ‘agafnst the burglar finder the excitement 


i provocation, dnd that they .in good faith 
frtiag in defence of their property and to 
secute the burglar, I hold she offencé to be 
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not murder but culpable homicide.’ I would 
reduce the sentence on Durwan Geer tc 
twelve months’, and on Surwan Geer to six 
months’ rigorous imprisonment. As my col- 
leagues hold that the Jaw binds themetc 
convict for murder and to pass the severe 
sentence prescribed, I hope that they will 
join me in recommending mitigation to his 
Honor the Litutenant-Governor.* 

Macpherson, JI think it is quite clea 
that the prisoner has committed the offence 
of murder. He did, and intended to do, far 
more harm to the deceased” than was neces. 
sawy for any purpose of defence either o: 
person oy property. Therefore his case doe: 
got fall within Exception 2 Section 30( 
of the Penal Code, and what he did can 
not (with referguce.to Exception 4 Sectior 
99) he considergd to have been done in the 
exercise of the right of private defence 
at alle “The right of private defence is fo 
protection and not for punishment, and it i 
impossible to say that, in acting as he did 
the prisoner acted merely for his own pro 
tection. 

The case does not fall within Exception ] 
Section30Q, because thers isgnothing what 
ever to shew that the prisoner caused the 
decease%s death whilst deprived of the 
power ofsé@lf-control. On the gontrary, ft ap 
pedts “on the evidence that the prisone 
knew perfoetly gvell what he was abou 
and acted with deliberation. The kodale: 
with whigh the murder’ was committed 
was not a weapon lying immediately a’ 
hand, seized by the prisoner and used ir 
the heat of suddeg passion, It was brongh: 
to him by his prother from am8ther house 
or room by the prisoner’s order and fo 
the express of kflling the deceased, whom 
the prisoner had oñ tie ground and was 
holding there. pa 

In my opinion the prisoner dught to be 
sentenced to transportation for life, 





The 28th April 1866. 

; _ Present: 

” The Hon'ble G. Campbell and A. G., 
. A Macphersgp, Judges. i 

Abetment ofGrievous Hurt—Murder 

- Queen persus Goluck Chung and others. 

Committed*by the Officiating: Joint, Magis. 
trate, awd tried by the: Sessions Judge oj 


Se 
* Nors.—The Lieutendnt-Governor subsequently com. 
muted the sentence passed on Durwag Geer to ons 
year’s rigorous imprisonment®and that on Surwan Gee 
to six months’ rigorous imprisonmen t—Evr. . 
` 
, 
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Sylhet, on a charge of Culpable Homi- 
cide amounting to Murder. , 


The prisoners having abetted an assault, and murder 
having been committed,—Hewp, under the peculiar 
circumstances of the case, that they were guilty of 
abetment of grievous hurt and not abetment of murder. 


. Campbell, J—Uvon the whole, I do not 
think that the appellants abetted Sheikh 
Khawuz with the knowledge, that he was 
likely to commit murder, but only with the 
intention of assaulting the deceased agd with 
the knowledge that deceased might suffer 
grievous hurt. QI would, therefore, alter thé 
sentence passed on the appellants to that 
which I should deem proper on a conviction 


for abetting grievous hurt under the circum-' 


stances, vz. 3 years’ rigoroug imprisoumente 

Macpherson, J.—I also think that thesé 
prisoners ought not to’ be convicted of mur- 
der ór to be sentenced for *that offence. I 
am not satisfied that dny of thera struck 
the deceased as alleged in the evidence? The 
case against the prisoners seems to me to 
go no farther than that they went out to 
assist in beating the deceased. Intending 
to hurt him, they are go doubt liable for any 
hurt or even grigvous hurt donehim. „But the 
killing the de@eased in the manier in which 
he was killed’by Khawuz went so far beyond 
the purpose for which these prisoners seem to 
have gone out, that I do not look upon, the 
murder which he committed as an act done 
in furtherance of the common “object. The 
act abetted was di€erent from the act done, 
and the act done was not tht prebable con- 
sequence of the abetment. I do not think that 
the prisouers knew that the hurt abetted was 
likely to eguse déath, or tlfit they intended 
it to cause death. As th@ prisoners were 
abettors and were presant, I think they 
should be puni8he@ a for grievous hurt. I 
concur in the proposed sentence of three 
years’ rigoyous imprisonment. 


The 30th April 1866. 


` Present : 
The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. : 


Compensation ( er Section 44 Cqde 
of Criminal Pro edure?}—Damages, 


Queen versus Barjoo Koormee and another. 


Committed by the: Joint Magtstrate, and 
tried*by the Sesions Judge ofe Gya, on a 
charge of Greevous Hurt. 


e 
The compensation awarded uder Section 44 of the 
Jode of Crimigal Procedure to the person injured in 
consideration of the loss which he has suffered, corres- 
apuds to damages awarded gn Civil proceedings. 
a 


We think the Judge’s orderis quite legal. 
The compensation awarded under Section 44 
of the Code of Criminal Procedure tò the 
person-injured im consideration of the loss 
which he has suffered, correspofids to “ da- 
mages” awarded in Civil proceedings. ` 

The discretion allowed to the Judge is 
very wide. ° 





The 7th May 1866, 


. 


The Hon’ble F. B. Kemp and P. A. Glover, 
, Judges. 


Imprisonment (in default of fine)-~ 


Contempt (Refusal to answer pub-, 


lic servant). N 4 


. Criminal Jurisdiction. 


Referred under Section 434 of the Code of 
Criminal Procedure and Circular Order 
No. 18 dated 15th July. f . 


` Queen versus J ogeshur Roy. 


Simplg and not rigorous, imprisonment can be in- 
icted in default of payment of a fine imposed on an 


for refusal to answer a question demanded of him by a 


public servant on a subject on which he was legally ` 


bound to state the trut 


We are of opinion that the offence com- 
mitted by the accused comes under the pro- 
visions of Section 179 of the Penal Code, 
the accused haviug refused to answer ‘a quest 
tion demanded of him by a public servant on 
a gubject on which he was legally bou®d to 
gtate the ruth, ° C 

The Deputy Magistrate is clearly wrong 
in stating that he dishosed of*the case un- 


der Section 21 Act XXIII of 1861, as wee ° 


find that he made over the accused for tzial 


before himgelf in his capacity of. Deputy ə 
Magistrate sug punished him -under Sectiog e 


228 of the Penal Code.® ° ° 

The.infliction of rigofous imprisonment 
in@efault of payment of the fine was clearly 
illegal, and we acaordingly order*that simple 
be substituted for mgorows imprisonment. 

As the accused has ‘been guilty of an 
offence under Section 179 of the Penal Gode, 
and as the amount of fine is nòt exceksive 
and has begn paid, we see no reason 


take further action’ m the matter, cat 


Judge willebe instructed accordingly. * e 


[Vol ve 


e Present: 8 


ffender convicted under Section 179 of the Penal Code . 


a 1866.] „ Criminal 


The- 7th May 1866. 


. Present ° 


The Hon'ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. ` 


e Tay 
False evidence—Corroboration. 


s 


Queeu versus Mohina Chunder Chucker-' 


2 butty. 


‘ e ’ 
Committed by .the Magistrate, and tried 
by the Officiating Sessions Judge of 


a 
Jessore, on a charge of False evidence. 
. . 

In a case of giving Mlse evidence, the strictest and 
Wost accurate pat is necessary, and zhe testimony of 

single witness unsupported by corroborative evidence 
is insufficient for a conviction. 

e 


We think that’ on this record the convic- 
tion for giving false evidence is bad. The 


. 


false evidence with which the prisoner is 
charged is his having’ depesed, in the course 
of a suit in the Small Cause Court at Jes- 


sore, that he had paid a certain sunf of siw 


rupees and nire anngs to one Rutheeram 
Nath, the prosecutor. On,such a charge, we 
should have expected to find that the pro- 
secutor was asked expressly whether the 
prisoner did or did not pay him the rupees 
6-9 referted to ; yet no such quesżion seems to 
have been asked, and there is no express 
e denifl by the prosecutor that he received 


e 
that sum. It is true prosecutor swore thaf 


the receipt for* rupees 6-9, purporting to be 

i “signed b? him, which the prisoner produced, 
is #forgery ; byt its being a forgery is not 

* inconsistent with the possibilitygot the truth 
„of the statement tha? the money was in fact 
paid. Itis also truo that, from the whole 
of the prosecutor’s evidegce, an inference 

f may be drawn that be ‘meant “to dépose that 
he never did receive the rupees 6-9; still, in 
a-case of giveng false ewidence, the strictest 

; apd nfost accurate proof ts éss2utial, ‘and 
fhsusihe question is ‘as to an alleged pay- 

e - ests 
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ment, as in the present instance, the Court 
ought to have put the question directly to 


-| the prosecutor in the express terms made 


use of by the prisoner in the Small Cause 
Court. aS ; ° 
Farther, the testimony of a single witness, 
unsupported by corroborative evidence, is 
insufficient to convict a person charged with 
giving false "evidence (see Reg. vs. Lall 
Chand Kowrah 5 W. R. ©. R. 23). In the 
préserf case, the evidence of the prosecutor 
js, in our opinion, wholly, uncorroborated, 
The evidence of the two witnesses who 


| say that the prisoner applied to them to 


give false‘evidence in his behalf, to prove 
the receipt or the payment of the money, in 


worthless and „unreliable. Then the ques~ 
tion being whether the prisoner did or did 
not pay rupees 6-9 to the prosecutor, we are 
at a 1gs8 to see how any corroboration of the 
prosecuior’s statement is to be found in evi- 
dence as to the mode in which the prosecu- 
tor usually keeps his books or transacts his 
business. Finally, we see no corroboration, 
to which we attach amy weight, in the fact 
that, when taken before the "Sessions ‘Judge 
in order to be committed for tral for giving 
false evigence, the prisoner in general terms 
said he had committed a fanlg and prayed 
to be let off.. We do not think that such 
expressions, made suse of under such circum- 
stances ‘by a person of` g prisoner’s class, 
can in any degrge be relied upon as proof 
of his being guilty of the offence with which 
he is charged. : 

On the whole, we consider the conviction 
on the charge of giving false evidduce is bad. 
Nevertheless, under Section 426 of the Code 
of Criminal Procedurę, we shall not reverse 
or alter the finding & sentence of the 
lower Court, because it appears to us that 
the prisoner might on the evidencé?—the testi- 
mony of one witness being in law sufficient, 
and the lower Court having accepted the evi- 
dence of the prosecutor as true,—have been 
properly ,convicted of the ‘offence of dis- 
honestly using as a genuine document tha 
receipt which he knew, or had reason to be- 
lieve, to be a forged document (Section 471 
of the P&nal Cede) %®r this offence he 
might have received a more “severe sentence 
than thatewhich has been passed upon him. 
And as thé fccused has not*been prejudiced 
by the defeet in the proceedings, wè dismiss 
the appeal, : e. 

The prisoner ought to have been charged 
with givine false evidenge, and ‘also under 
Section-471, 


/* 


Ve. 
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Present : 


Tite Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Murder—Culpable Homicide not 
amounting to Murder. 9 © 
7 . 


Queen versus Beprah Fukeer ari others. 


7 ' & 
Tommitted by the Officiating Joint, Magis- 
trate, and tried by the Sesgons Judge off 


Rungpore, ona charge of Grievous hurt. 
e 


A person who beats another brutally and continuously 
so that the back of the victim is reduced to a State of 
sulp, and yet studiously avoids breaking a bone (the 
very fact of his taking such a presaution evincing de- 
iberation), is guilty of murdgr or culpable homicide not 
mounting to mupdry, according as these may or pay. 
10t have been giave provocation. 


e a 

‘Turse three prisoners have been*convicted, 
ay the Sessions Judge of Rungpore, of*vobun- 
tarily causing “ grievous hurt,” Section 325 
Indian Penal Cody The sentence is five 
years’ rigorous imprisonmen§. We may ob- 
serve,that she Assessors acquitted the prison- 
ars Churkotoo and Pelkoo. These prisoners 
were also discharged by thaJoint Magistrate, 
jut were *Mibsequently cgmmitted under 
he orders of the Sessicns Judge. The 
srisoner TeprahsFukear wis committed on a 
‘harge of culpable’ homicide not amount- 
ng to murder, to Which the Sessions Judge 
dded the “charge of voluntarily causing 
rrievyous hurt. 


We have considered the whole of the evi- 
lence. It appears clear that there was an 
ntrigue between the deceased and the wife 
if the prisoner Teprah Fukeer. It is stated 
hat this connection had been broken off, 
ut we are doubiful@%f thes truth” of this 
itatement. ‘This’ much is established by the 
rvidence, that, on the ifight of thee murder, 
he decensed went, to the housé of Teprah 
Tukeer (he at the time being alment); but 
vhether he wenf there by assignation or, 
vith a view, as stated by the wife of the 
misoner, tè have forcible: connection with, 
er, is not 80 clear, | That the deceaséd- 







‘| to inflict any injuries on an 


-ingercourse had taken place on that oc- 
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was cruelly beaten, is clear from the evidence 


-| of thee medical offi®ær, who deposes “that 
. the cause of death was, compression. of the 


brain and injury to the spinal chord, the 
result of a severe beating on the back, most 
probably inflicted with a bamboo.” The 
Civil Assistant Surgeon further stated that 


| “the muscles of the back were reduced to a 


state of pulp, and were infiltrated with blood 
to below the knee. TRere was no rupture of 


‘the spleen or any other organ.” 


The Sessions Judge observes “ that it is 
true that the Yeceased was beaten in £ 
‘brutal’? manner, but there wéye°no bones 


‘broken or any beating about the head ; nor 


was any dangerous ‘weapon used. and from 
the marks being'all over the back, it 
would seem that the accused did not ihtend 
known vita] © 
portion of the body ; and therefore I think, . 
that the integtion to cause sucli bodily in- 
jury as was likely to cause death, or that a 
guilty knowledge that degth was lileely to 
ensue, cannot be imputed to the prisoner.” 


From this it would appear that? in the 
Judge’s opinion, a party who beats another 
brutally and continuously, so that the back 
of the victim is reduced ‘to a state ef pulp 
éo belo% the knee, so long as he studiously 
avoids breaking a bone (and fhe very fact of' - 
his taking the precaution evinces delibera- 
tion), is not guilty of murder. We give 
the prisoner the benefit of the grave pro- 
vocation he received ; but, faking his own 
admnission as disclosed in his statement 
before the Joint Magistrate, we find that 
he was satisfied of the innocence of*his wife 
on the night in question, aud that no sexual 


asion batween her and éhe deceaséd. We 
also admits that he returned to the attack 
upon the deceased, al we fin@ that he took 
undue Sema oa acted in a cmuel and ø 
brutal manner. e therefore convict the 
prisoner Teprah:Fukeer of culpable homicide E 
not amounting éo murder. The-sentence may. 


stand. oo. i s 4 


e 

There is no evidence against the other 
prisoners beyond ghat of the wife of the 
prisoner Tepra Fysterg and as her state- 
ments before the Joint Magistrate and the 
Sessions Judge differ widely, we do not think 
it would be safe to c@nvict thes prisowers.. 
We therefore actuit them in ‘concurrence 
with the opinions of the Assessors and J ofa), : 
Magietrate., > 


t 
hai 


Ld 
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The 14th May 1866. 


: Present? 


The Hon’ble L. S. Jackson and F. A. Glo- | possession. 


ver, Judges. 


Now, it is quite manifest that documentary 
evidence would at the best be a most un- 
safe guide in determining a question of 
Both in cases under Act IV eof 
1840, and under the Sections “of the Code of 
Criminal Pr ocedure which, with certain 


a es i 
Disputed possession—Oral evidence. | modifications, *continue a “portion of that law, 
` 


Miscellaneous case. 


Maharajah Gobind Nauth Rai, 


A 


Eaj ah Anund Nauth Rai. 


é Versus 


e Oraleevidence is the principal matter upon which ‘ Section 
o Magistrates can proceed % determining a question of | by. competent artthority, 


` pssession under hne Code of Criminal Procedure. 


We are decidedly of opinion that the 
order of tte Joint Magistrate in this case 
must be set aside, ‘Being directed by this 
Court tq hold an enquiry into the subject 
matter under Section 318 of the Code of 
Criminal Procedure, “the® Joint Magistrate 
has confined himself to examinivg the docù- 
ments produced, and has refused to hear thé 
witnesses whom thee parties had in-attend- 
ance. He justifies this refusal by the re- 
mark that “to commence to take oral evi- 
“dence, would be to entitle each partys to 
“bring hundreds and perhaps thousands of 
-Whether the 


. parijes would or would not have brought 


e 
as witnesses on both sides.” 


-handras or thossands of witnesges, they 
were entitled, to have them heard ; and we 
cannot refrain from ox pressing our surprise 
that the Sessions J udge,” in reviewjng this 


_@ decision, should observe that ‘‘ the law does 


° @not prescribe any particular*rm in which 
° “thé Magistrate, in cases of this kind, is to 
“ prosecute his enquiries. It simply s&ys 
“the Mayistrate shall ofl ou all parties to 
“ state their claims, ‘and Shall proceed to en- 
“gaite ; 3 bat that enquiry not being iu any 
“wily, defined or limited, way be an enquity 
¢ “eased upon parol eyidence ér “documentary 

t gvidenge, us the case may be.” e ® 


.| oral eyidence always has been, and must be, 


the principal matter upon which M agistrates 
-can go. ° d 

The Joint Magistrate’s oer is therefore 
set aside. We express no opinion upon the 
hecessity for ẹmaking this enquiry under 
318. The enquiry has been ordered 
and must be carried 
out in, # lawful manner. 


‘The 17th May 1866. 
Pr ent: , 


The Fon’ble F. B. Komp Judge. 


* Pilea of intoxication. 


Queen versus Bodhee Khan. 


Committed by the Assisant Magistrate of 
Aurungabad, and tried by- the Sessions 
Judge of Gya, on a charge of Gri tevous 


hurt. pms As 
. e . e . 
Voluntary intoxication is not a valid plea for an 
offence. ° 


. 


Tus is, a very cléar ‘ease, 
wounded his uncle and another Persou with 
a sword most severely. 
for a long time in the Hospital, and ware 
for more than twenty days in severe bodily 
pain, unable to follow their ordinary pur- 


“The prisoner 


The two men were 


suits. 


The prisoner®pleads SAtoxication, bat that 
is no proof of this plea ; and, if drunk at 
all, he Wasevoluntarily drunk (Section 85 
of the Indian Penal Code} Taking, the ag- 
gr avated circumstances of this case into con- 
sideration, the senbence is nof too severe. 


I reject the appeal, apd confirm thes 1- 
viction, R 


s . 
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had been two days in the Shands of the 
Polic& and that if was from information 
received throug? Elakee Buksh that the 





The Hon’ble Sir Barnes Peacock, Kz. Chief] first clue to the dacoity was obtained. 


Justice, and the Hon’ble F. B. Kemp, 
W. S. Seton-Karr, L. S. Jackson, and 
J. B. Phear, Judges. ` 


Evidence (of accompliceS)—Corrobo- 
ration—Power of High Court (to set 
aside conviction and orde# 
trial, for error or ddiect in sum 
ming up). ° 


Criminal Appeal No. 75 of 1866. % 
, Elahee Buksh Appellant.” 
Messrs. T. Barrow, Ry TÊ Allan, R. B 


flew, 


The Judge ought to have directed the 
Jury that the evidence of approvers, and 
especially of such approvers, ought to be 


‘received with greatecaution, and that under 


no circumstances would it be legally suffi- 
cient evidence unless’it were in some way or 
other corroborated ; and he ought further to 


“e have- told them that it was not corroborated 


in any way. Instead of thus directing the 
Jury, the Judge simply left it to them % 
decide whether the approver$ Were speakiug 
the truth or not. ` . 

This misdiredtion we consider to have 


Twidale, and C. Gregory, Baboo Roma- | been an error of, law, the result of which 
nath Bose, Moulvie Murhumut Hossein, | has been to convict Elagee Buksh on what fs 


and Moonshee Ameer Ali tor Appgilant. 
i e 


A conviction founded upon the uncorroborated evi- 
dence of one or more accomplices alone is valid in law. 


noz legal evidence. e 
We think, therefore, that the finding an 
sentence sheuld be reversed, and the pri- 


The evidence of accomplices should not be left to a | soner released. 


Jury without such directions and observations from the 
Judge as the circumstances of the case may require. 


e 
‘But it has been brought.to our notite that 
there are conflicting decisjons on the point, 


Improper advice given bW the Jndge'to the Jury upon | and that a Divisional Bench of this Court 


& question of factyo@the omission of the,Judge to give 
that advice which a Judge, in the exerdtse of & sound 


judicial discretion, ought'to give the Jury upon questions | Godai Raout, (V,, 


of fact, amounts to such an error in law in sgmming up 
as to justify the High Court, on appeal og revision, in 
setting aside a vérdict of guilty. = 


have ruled in the case of the Queen versus 
Weekly Reporter, page 
11) that a Jury may convict upon the evi- 
dence of'an accomplice, though not corro- 
sorated’ so as to show the prisoner’s. partici- 


The power of setting aside qmvictiens and ordering pation in the offence 


new trials, fopany error or defect in the summifig up, wi 
be exercised by theelgigh Court only when the Court 


They also ruled that Section 28 of Act 


is satisfied that the accused person, has hgen prejudiced | JT of 1855..did’ not apply to Mofussil 


by the erroy or defect, or that a failure of justice has 
been o€casioned thereby. 


Courts. 


And another Divisonal Bench, con- 


[Vol V.A 


This case was referred toez Full Bench by | sisting of three Judges, ruled, Queen versus ` 
Justices” P, S. Jackson apd Glover with | Dwarka (V, Weekly Reporter, page 18), 


the following order :— | 


Referring Orders— Wn are of opinion that | © 


this conviction iy bad in law and should be 
reversed. i 


e 
The evidence against the prisoner was 


that the uncorroborated testimony Of an ace 
omplice was not sufficient for conviction. 

et has, moreover, it appears, since een 
Jaid dowa by a Fall Bench of this Const, 
(7th February 1866, Reg. versus Lalchand 
Kaora, V, Weekly RSporter. page 20,) that 


that of three approver witnesses, two ofj Section 28 Act, IL of 1855 refew to alle 


whom were. professional dacoits under the | Courts»Mofussil included. 


surveillance of the Police, and over “whose 


Under these circumstances, we, are 


heads’ a former conviction for dacoity wgs | we conceive,weliberty to pass final orders. 
pending. ‘The evidence of these persons in this case until the p8int in*question, viz., 
was in no way corrobgrated, for the Telee, | whether or no the uncortoborated evidence 
who deposes thgt he sold thé 2} seers of oil | ofan accomplice is legally sufficient for con- 
to Pauchcowree, Elahee Buksh’s servant, | viction, be settled authoritatively, and we’ 
could not fix the date of the gsate in any | accordingly difeci that this case be laid 
satisfactory manngr, and, moreover, admitted-| before a Full Bench of this Court for the 
that Pauchcowrge used always ‘8 buy oil at | purpose. As the prisoner Edahee Bukgh is 
his shop in various quanéities, at intervals | under sentence of tYhnsportatiĝh, the eSes- 
of three and four days? To this may be |'sions Judge wilf be directed to suspehd the 


e 
not, » 


added that ‘these gpprover witnesses never | execution of his sentence until fhe resulfok ° 


mentioned Elahee Byksh’s pame until they | this feference be known. e. ce 


r 
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The opinion*of the Full: Bench will be 


asked on these points ; first, whether % con-- 


viction ‘can be had eon t#e uncorroborated 
evidence of one or more accemplices ? 

Second.—*If not, what is the nature of the 
corroboration required ? 

Peacoch, C. J. (Kemp and Phear, J. J., 
‘concurring).—I am ofeopinion that a con- 
viction upon the uncgrroborated testimony 
of an accomplice is legal. This is not ew 
law, nor founded upon a new principle. 

The point was decided in England as far 
back as the 10th December 1662, after con- 
ference with all the Judges. ° 

Several cages Jo that effect are cited by Sir 
Matthew Halesin his “ Pleas of the Crown,” 
Vol. 1, pp. 808-804. He, hoevever, remarks : 
“Yet, though such a party is admissible as 
“*a witness in law, thg credibility of his tes- 
#gimony is to Ye left to the Jury ; and truly 
‘yit would be hard to take away the life of 
“ any person upon such a witness that 
“ swears to gave his own, and yet confesseth 
“ himself guilty of so great a crime, unless 
“ there be very ‘considerable circumstances 
“ which may give the greater credit to what 
“ he swedts.” : F 

In the King vs. Attwood, 1 Léach’s Crown 
Cases, p. 464, which is a leading cas upon 
the subject, two prisoners were convicted of 
highway robbery upon the uncorroborated 
evidence of an accomplice as to their identity. 
The question was refefred for the opinion of 
the twelve Judges, who were unanimously of 
opinion that an accomplice alone is a com- 
petent witness ; and if the Jury, weighing 
the probability of his testimony, think him 
worthy of belief, a conviction supported by 
such testifmony alone is perfectly legal. 

In sentencing the prisoners, Mr. Justice 
Bulle made the following remarks :— < . 

Prisoners, yow were convicted of a 
“highway robbery at the last summer As- 
“ sizes at Brid@zewater® The material cir- 
<‘ cumstances of the trial were these. The 
“ prosecutor gave in evidence that he was 

< robbed vby thgee men on the day laid in 
“the indictment, mentioning phe conver- 
‘-Satign that passed @uring the robbery, and 
“ proving all the faets that are necessary in 
“law to constitute that offence; but aseit 
& was dark he could not swear to the person 
“ by whom it was copmftied.e The accom- 
“ plice was. then’ edlled, who swore that he 
“ ang you had,. in company of each other, 
“ committed this robbery, and he mentioned 
* all the circumstances that passed, which 
"+ ePacily cofresponded with those which the 
" prpsecutor had before related, One the 


à 


e 
- . 





“ testimony of these two witnesses, the Jury 
“ found you guilty ; but on a doubt arising 
“in my mind respecting the propriety of 
“ this conviction, I thought it proper to refer 
“ your case to the consideration of the twelve 
“ Judges. My doubt was whether the evi- 
“ dence of an accomplice, unconfirmed by any’ 
“ other evidence that could materially affect 
“ the case, was sufficient to warrant a con vic- 
“ tign sand the Judges are unanimously of 
“ opinion that ay accomplice alone is a com- 
© petent witness, and that ifga Jury, weigh- 
“ing the probability of his testimony, think 
“ hän worthy of belief, a conviction supported 
“ by such,testimony alone is perfectly legal. 
‘< The distinction between the competency 
‘sand the creM@t ofa witness has been 
“ long settled. If a question be made 
“respecting hiss competency, the decision 
“of that question is the exclusive pro- 
“vince of the Judge ; but if the ground 
“of the objection go to his eredit only, 
“ his testimony must be received and left 
“with the Jury, under such directions 
“and observations from the Court as 
“ the-circumstances ofthe case may require, 
“ to say whegher they thi? = sufficiently 
“ credible to guide théir dectsion on the 
“case. An accomplice, therefore, being a 
“ competent’ witness, and the eJury in the 
“ présefit case having thought him worthy 
“ of credit, tlfe verdict of guilty which hay 
“ been found is strictly legal, though found 
“ on the teyimony of the accomplice only,’’ 
His Lordship then passed sentenc@ of death 
upon the prisoners, but intimated that it 
was his intentions to reeommend them to 
mercy, - ° anes 

In the case of, the King vs. Jones, 2 
Campbell’s Reports, 181,,Losd Ellenborough 
says: “ No qne can serioysly doubt that n 
“ conviction is legal though it proceed upon 
“ the evidence of an accomplice onfy. Judges, 
“in their discretion, will advise a Jury 
“not to believe an accomplice, unless ho 
“is confirmed, or only jin so far as 
“he is confirmed ; but if he is believed 
“ his testimony is unquestionably sufficient 
“to establish the facts which he deposes : 
s it is allowed that he is a competent witness 
“ and the consequence if inevitable that, if 
“ credit- is given to his evidence, it requires 
“Sno confirmation itom another witness. 
“ Within a few years, a cage was referred to 
“ the twelv@Judges where four men were con- 
* victed of a burglary upon the evidence of 
“an accomplice wleo received no confirma- 
“tion concerning any gf the facts which 
“proved the criminaljty of one of the 
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“ prisoners ; but the Judges were nnani- 
“ mously of opinion that the conviction as 
© to all the four was legal, and upou that 
“opinion they all suffered the penalty of 
& thelaw. Strange notions upon this subject 
“ have lately got abroad, and I have thought 
‘ it necessary to say so much for the purpose 
“ of correcting them.” 

See the King versus Durhm and another, 
Leach’s Crown Cases, 478. 

At the Old Bailey Sessions 1784, Shith and 
Davies were tried for robbing Hunter. During 
the night the prosecutor was attatked by four 
1uffiang whose persons he was unablp to 
identify, but during the scuffle he had torn 
a piece of the coat which one of them had 
on, who, on being discovered by these means, 
turned King’s evidence and, implicated the 
two prisoners, But the {ourt, although it 
was admitted as an established rule of law 
that the uncorroborated testimony b% an ac- 
complice is legal evidence, thought it too 
dangerous to suffer a conviction to take 
place under such unsupported testimony, and 
the prisoners were acquitted. 

The law, as above@laid down, that a con- 
viction is lega@ehough supported by the un- 
corroborated evideftice of an accomplice, has 
been admitted by Lord Denman in Rex versus 
Hastings ang another, Carringtor? and Payne’s 
Reports, 152; by Barou Aldersor ir Rex 
versus Wilkes, 7 Carijngtoa and, Payne’s 
Reports, $72 ; ang by many other learned and 
eminent Judges ; and it wgs so ruled by the 
Court of Criminal Appeal in Rex versus 
Stubbs, 25 Law Journal Reports, Magistrates’ 
Cases, page 16.. The Lay of England, there- 
fore, upoh his subject is beyond doubt. : 

The Law of America is the same, and in 
that country, where, ig most of the States, new 
trinls are granted in Criminal cases, Dew 

trinls have been refused even when the 
verdicts Were obtained upon the uncorrobo- 
rated evidence of an accomplice. The cases 
upon the subject are collected in Wharton’s 
CrimioalLaw of the United States of America, 
page 366. It does not appear that, in the 
cases in which new trials were refused, the 
Judge who tried the case had omitted’ to 
make such observations to the Jury, with 
reference to the evffeuce of the aécompiices, 
as the circumstances required. But in Civil 
cases, it is clear .tlfat both in that country 
and ip England new trial will be granted 
where, from the absence of pPoper instruc- 
tious from the” Judge,, the Jury fall into 
an error. Formerly, éhe rule was that the 
„mere cofimission ff a crime did not render 
e u witness incompetent, but, persons convicted 
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of treason, felony, or certain other crimes, were 
rend@ed incompetent by conviction. The 
incompetency citatedeby convictioh was re- 
moved in England by Act of Parliament, and 
was subsequently retnoved here*by Act XIX 
of 1837, by which it was enacted that no 
person shall, by reason of a conviction for any 
offeuce whatever, be incompetent to be 
a witness in any stage of a cause, Civil or 
Criminal, or before‘any Court in the terri- 
tories of the East India Company. 

It was contended, in the course of argu- 
ment in the present ease, that in India the 
rule of evidence in the Mofussil is different 
from the law of England with'gespect to the 
legality of convicting upon she uncorrobo- 
rated evidence ðf an accomplice. 

If there had been a long uniform course 
of decisions in the latesSudder Court that the 
uncorroborated evidence oÑan accompkic@ 
was insufficient in law for the convictign 
of a prisoner, we should have been disposed 
to bow to those decisions, and, to act upon 
the rule “ stare deeisis.”. ate 

One case only was cited in which a 
t Judge of the Sudder 

Court stat that he 
- did not think it legal 
e. s . 
to convict upon such evidence. There may 
be other cases to the sanie effect. 
is no* uniform current of decisions which 
would justify us in holdjng that the law 
in this respect in thé Mofussil was different 
from the estab¥ished law of England, and 
from that which was administered iu the 
late Supreme Court, and is now administer- 
gd by this Court in the exercise of Ori- 
ginal Criminal Jurisdiction. It would re- 
quire a uniform train of decisions *to justify 
us in holding that the Law of Evidence to 
ke administered by the Court uponeuch a 
point a this, is differant in the exercigs of 
the Appellate Criminal Jurisdiction from 
that which is acte& upon ithe exercise of 
Original Jurisdiction. ° ° 

When called upon to give effect to particu- 

. . e . 
lar expregsions which havedeen made use of 
by the Judgeg of the late Sudder Court with 

è 
regard to the rules Sf evtdence, ye must 
bear in mind that, up to & very recent poriod, 
when trial by Jury was established’ in certain 
districts, it wasehe province of the Sessions 
Judges, and* of thee Judges of the late 
Sudder Court, to determitic questions of fact 
as well as questions of law imCriminal gases ; 
and that, in dealing with suc& cases,it was 
not very frequently necessary to déetermjne 
whether the evidénee of a p&rticular.*wit* 
nes wase inssifficient in law to justify a 


z 7 Nizamut Reports, page 
7. 


But there ` 


` 


a 


» s , z 
1366] o Crjminal 


THE, WEEKLY REPORTER. | 


Rulings. 83 





conviction, or merely insyfficient to induce | 


them, as judges of fact, to declare tnt a 
prisoner Was guilty. ‘Phere*is a wide dis- 
tinction, however, between désbelieving evi- 
dence and defermining that it is not legally 
sufficient if believed ; but this distinction is 
not always sufficiently adverted to by Courts 
which are judges of fact as well as of law. 

Act IZ of 1855, Sectign 28, was referred to 
by the appellant’s pleader, by whom the c&se 
was very well argued, and it was contended 
that that Act rendered corroboration necessary. 
Ugon that point, it is sufficient to say that it 
was not the intention of the Act to render 
inadmissible any evidence, which, but , for 
the Act, woul€ have been admissible (see 
Section 58); nor was it intended to lessen the 
legal effect of any such evidence. 

‘We have, therefore, go hesitation in answer- 
figthe first qug8tion in the affirmative, and 
dgelaring that a conviction may be legally 
had on the uncorroborated evidence of one 
or more accqmplices. ` 

Tt is*unnecessary, as regards this part of 
the ease, to answer the second question. 

Holding that the Judge was not bound to 
direct the’ Jury, that the evidence was not 
legally sufficient for +a conviction, we shall 
probably mislead if we do not goon to 
consider whether there was any error or 
defect in the summing up which constitutes 
a valid ground pf appeal. The question of 
misdirection is raised “by the Judges who 
referred the case, and is, I*think, substanti- 
ally before us, and ought to be considered, 
although there is no specific question as to 
whether there was a misdirection or ndt. 
I proceed, therefore, to consider whether 
there is ‘any ground for setting aside the 
conviction upgn the ground of error in the 
sumne@pg up. è é 

Ju the case of Regina vs. Farlex, 8 Car- 
rington and Payne’s Reports, page 108, a 
very learned *and enfinent Judge, than 
wvhòm no one was better pble to deal with 


evidence, und to determine the degree of |- 


e@redihility to whéch particular witnesses were 
eytitled —I mean the late Logg Abinger,— 
in surgming up*the cafe to the Jury, made the 
following remarks :*-“ Fam strongly inclined 
“to think that you will not consider the 
“ corroboration in this case sufficient. Noone 
“can hear the caso withput entertaining a 
“ suspicion of the- prisoners’ guilt ; but the 
“rues of lave must be applied to all men 
‘alie, It fs a practict, which deserves all 
«the reverence of law, for Jugges uniform- 


«I$ to tell Juries that ‘they ought not to 


a payeany respect to the testimony of an 









“accomplice unless he is corroborated in 
“ some material circumstance. In my opi- 
«nion, that corroboration ought to consist 
“ of some circumstance that affects the iden- 
“ tity of the party accused. : e 

“ A man who has been guilty of a crime 
“ himself will always be able to relate the 
“ facts of the case, and if the confirmation 
“ be only on thf. truth of that history with- 
 oug identifying the persons, that is really 
“no corroboratign at all. Ifa man were to 
@ break open -a house and put a knife to 
“ your thro&t, and steal your property, it 
“weuld be no corroboration of an accom- 
“ plice tha! he had stated all the facts cor- 
“rectly—that he had described how the 
“person did putea knjfe to your throat and 
« did steal the property. It would not at all 
“ tend to show that the party accused parti- 
“ cipated in it. Here you find that the pri- 
“ sone dnd his accomplice are seen together 
“ at thes house of the landlord. Now, look at 
“ his evidence. lf they were seen together 
“ under circumstances that were extraordi- 
“ nary, and where the prisoner was not likely 
“ to be unless there weye concert, it might 
“ be somethiag. But he Jeg within one 
“« hundred and fifty yards, and thereis nothing 
“ extraorginary in his being there; and he 
“left wheft they were shuttjng up the 
“hoftse? Therefore it is perfectly natural 
“ that he showld have been there, and leit 
“ when he did. The single circumstance is, 
“that the prisoner was*8een in a house 
« which he fr equents, where he may be seen 
“ once or twice a week ; and there the case 
“ endsagainst him, All the gest depends upon 
“ the evidence of the accomplices *The dan- 
“ ger is that, when a man is fixed and knows 
“ that his own guilt js detected, he may 
“purchase impunity by’ falsely accusing 
“ others. I would suggest to you that the 
“ circumstances are too slight to fustify you 
“ in acting on this evidence.” The prisoner 
was accordingly acquitted. 

In Rex versus Wilkes and Edwards, 7 
Carrington and Payne’s Reports, page 272, a 
similar rule.was laid down by Baron Alder- 
soh ina case of sheep-stealing. He said : 
“ There is a great difference between con- 
“ fifmations to ethe cAtumstances of the 
“ felony and those which apply to the indi- 
“ viduals eharged : tie former only prove 
“ that the &ccomplice was? present at the 
“ commissi®h of the offence ; the latter show 
“ that the prisoner „was cohnected with it. 
“t This distinction eught always to be at- 
“tended to.” In summing up, the learned 
Judge said: “ The confirmation of the ate 
> @ ` 
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“ prisoners, and his testimou is confirmed 

“ asto two of thêm only, i is proper, £ 
“ think, for the Vudge to advise the Jury that 
“ it is not safe to act on his testimony as to 
* the third person in respect of whom he is 
“not confirmed, for the accomplice may 
“speak truly as to all the facts of the case, 
“and at the same témé in his evidence sub- 
“ stitute the third-person for himself in his 
“ warrative of the case.” In Rex vs. Merries 
and ‘another, 7 Carrington and Payne’s 
Reports, 270, on an indictment against A 
as principal and B as receiver, where the 
evidence of an’accomplice was corroborated 
as to A but not as to B, (Bayon Alderson 
thought it was not sufficient ay to B. 

- Conflicting opinions have been’ expressed 4 
as-to whether, in a case in which an gecom- 
plice accuses two persops, and is corroboratéd 
as to one but not as to thether, a Jusy® 
ought to be advised to acquit the one as te 
whom there ,is no corroboration. The opi-- 
nion expressed by Chief Justicg Jervis iu 
Rex vs. Stubbs, as above mentioned, Appears 
to be the correct one; for nothing is more 
easy than for sn accomplice to accuse an 
innocent person in order to get dif his real 
companion in guilt, and to attribute to the 
person falsely accused acts which were really 
committed by the guilty companion. . 

e In tlæ present case, two accomplices gave 
evidence against Klahee Bukgh ; but that does 
not seém to carry the éase much farther. 

‘In Rex vs. Noakes, in which two accom- 
plices spoke’ distinctly as to the prisoner, 
Littledale; J., told the Jury that. if their 
statements were the only evidence, he could 
not advise them to convict the prisoner ; that 
it was not usual to convict on the*evidence ` 
of one accomplice without confirmation ; and 
that, in his opinion, it made no diffemence ° 
whether „the evidence wes that of’ one g- 
tomplice only, or of more than one. This, as 
a general rule, is cofect, for otherwise two 
companions iu guilt might got off byeconfets- ø 
ing and falsely accusing two innocent per- 

‘ vict the prisoner unless the evidence of| sons. But if two or three pessons should’ be a 
the accomplice is confirmed not only as apprehended pg different places, at long dis- e 
“to the circumstances of the crime, btt | tances from each other, afd shouldeach confess | 
“ also as to the person of the prisoner ;” and | and give a similar accouné as to the persons 
Creswell, J., added 9% You gay tako it for | associated with them in a particular dacoity, 
“granted that the accomplice was at the|the statement of gach, if made-under such 
“committal of the offence, and may be | circumstances as npt*to aise a presumption 
“corroborated ato the facts ; But that has | of collusion, might bo proved in corroboration , 

‘no tendency tÊ shew that theparties ae- | of his evidence ; such statement being gad- 
‘cused were there.” Chief Justice Jervis | missible as corrobor&tive. evidbuce wader. e 
u the same case remgrked: ‘“ There is| Aci Ilof 1855, S&ction 31. The evidelice of 
‘another point to be noticed. When an | the several accomplicts eo corrobofated might, ° 
jaccomplice speaks? as to the guilt of three | be suficient.to sgtisfy a Jury, althgug the 

a . e 
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“& complice as to the commission of the 
“ felony is really no confirmation at all, be- 
“ cause it would be a confirmation as mugh 
“if the accusation were against you and me, 
“as it would be as to those prisoners who 
“ are now upôn their trial. The confirmation 
“ which I always advise Juries to require is 
“ the confirmation of the accomplice in some 
‘* fact which goés ‘to fix the guilt on the 
“ particular person charged. You may le- 
“ gally convict on the evidence of an®actom- 
“ plice only if you can safely rely on his testia 
“mony ; but I Sdvise Juries néVer to act 
“ on the evidence of an accomplice, uxless 
“ he is confirmed as to the particdlar person 
“ who is charged with the offence. With 
“ respect to the prisoner -gidvards, it w 
“ proved that meat of-a similar kind was 
“found in his house. The meat cannot 
“be identified, but it is similar; that is, 
“ therefore, some confirmation of thé gecom- 
“ plico as to Edwards more than any one 
“ else; Itis also proved that the skin was 
“ found in a whirley hole.: that is no con- 
“ firmation, because it does not affect the 
“ prisoners. more thary it affects ny other 
“ person, Wita respect to {he prisoner 
« Wilkes, it is proved by: the wfiness Meek 
“ that the prisoner Wilkes told him nearly 
“ the same story as the accomplice has told 
“ you to-day. If you believe that witmess, 
‘‘there is confirmation gf thg accomplice 
“ as to thé prisoner Wilkes: you Will say 
“whether, with*@hese confirmations, you 
“believe ¢he accomplice or not. If you 
“think that his evidence is not suff- 
“ ciently confirmed as to ope of the prisoners, 
“ you wilPacquit that one; if you think 
“he is confirmet as to nfitber, you will’ 
“ acquit both ; if you thik he is confirmed 
“as to both, you* will find both guilty,” 

The Jury found*both prisoners guilty. 

In the ease of Rex vs. Stubbs, in the 
Court of Criminal Afpeal above referred io, 
Mr. Baron Parke said: ‘ My practice bas 
“ always been to tell the Jury not ‘to con- 
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evidence of one of them alone could not 
have been safely acted tpon. Thesg are 
matters ¢o which the atteation of a Jury 
! ought, under all circumstances, to be speci- 
‘ ally directed» with proper remarks from the 
' presiding Judge, according to the rule laid 
down by Mr, Justice. Buller in the case al- 
ready cited. : 

The danger of acting upon the evidence 
of an accomplice, who® is admitted to give 
evidence for the Crown, arises hot merely from 
the fact of his having committed a crime,—for 
that would go to the credit of every wit- 
nes who had recently comntitted or been 
convicted of w#c 
his giving ni gone under the hope or ex- 
pectation of pardon, and of his obtaining 
immunity from punishment if his evidence 
be beliéved, 

e Suppose twy gentlemen of previously 
updoubted honor and good character should, 
if a moment of irritation, not amounting 
in law to provocation, get out of a dak 
carriage, and thrash the coachman or syce 
for not giving them a good horse,—suppose 
the man should die, and that both should be 
convicted ® of culpable homicide. Would 
any one say tliat ‘either of them would be 
so wholly univorthy of ctedit as wienesses 
in any other cage, that a Jury ought to be 









— 


advised not to act upon his testimony ex- 


cept so far as it was corrohorated ? 3 

If he would’ not, eafter conviction, be 
unworthy of credit if called upon to give 
evidence against a stranger for another 


offence, why should he be unworthy of 


credit before conviction against his own 

companion and friend if compelled to give 

eyidence :#gainst his will ? Suppose that, im- 

mediately after the commission of the offence, 
e one sould be? apprehended and the other 
© shogild escape withgut being identified with 
sufficient certainty for conviction, — suppose 
that the one who escaped should be appre- 
housed ang brought to trial, andsthat the one 
who had been apprehenddéd in the first in- 
stan@e should bg called as a witness against 
his will, and, being compelled to give evidence 
(& he might be undes Act IL of 1855, Sec- 
fion $8), should igentify his companion,— 
would any Judge, in the exercise of a sound 
judicial discretion, feel himgelf bound to tell 
a Jury that, because the witness was an ac- 
complice, it would ke dangerous to act upon 


yme,—but from the fact of 





the Crown, in the hope or expectation of a 
parhon. } 

If, in such n case, the accomplices admitted 
to give evidence act fairly and openly, and 
discover the whole truth, though according 
to the law of England they sare not, ex- 
cept in certain cases for which special pro- 
vision is made by Statute, entitled as of right 
to pardon, yet he usage, the lenity, and the 
practice of the Court is to stop the prosecu- 
tiontagainst them, ind they have an equit- 

ble title to a re€ommendation to the mercy 
of the Crown (Cowper’s Reperts, 334). 

The origin of the practice of admitting 
accomplices to give evidence for the Crown 
without ¢pprovement, is explained by Lord 
Mansfield iœ Rex vs. Rudd (Cowper's Re- 
ports, 334, 335). Hê there says :— 

“A person desiring to be an approver 
“ must be one zztdicted for the offence, and 
“in custody on that indictment. He must 
“ confess himself guilty of the offence and 
“ desire to accuse his accomplices. He must 
“ likewise, upon oath, discover, not only the 
‘ particular offence for which he is indicted, 
“but all ¢reasons and felonies which he 
“ knows, of ;, and’ afte? all ghis, it is in the 
“ discretion 8f the Court Whether they will 
“assign him a Coroner and admit him to be 
“an approver or not ; for, if on his confession 
“ it appears that he is a principal and tempt- 
“ed the otheys, the Court may refuse and 
«c reject *him asan approver. When he is 
“ admitted as such, it mus§eappear that what 
“ he has digtovered is true, and that he has 
« discovered the whole truth. For this*pur- 
* pose, the Coroner puts his appeal into form; 
“ aud when the prfsoner Fefurnsgieto Court, 
“ he must repeat fis appeal without any help 
“from the Courte or from any bystander. 
“ And the law is so nfceethat, if he vary iu. 
“ a single circumstance, she whole falls to 
“the ground, and he is condepined to be 
“hanged. Ifhe fail inethe color of a horse, 
“ or in circumstances of time, so rigorous is 


"« the law that he is condemned to be hanged; 


“ much more if he-fails in essentials. The 
“game consequences follow if he does not 
“ discover the whole truth ; and in all these 
“ oases the approver is convicted on his own 
“ confession. (See this dgctrine more at large 
« in Hale’s Pleasof the Crowa, Vol. H, puges 
** 226 to 236 ; Staung: Pleas of the Crown, 
& lib, 2 C, 32eto C. 58, 3 Insti, 129). A further 
“ rigorous gircumstance isp that itis*neces- 


= his evidence algue uncorroborated ? 
» When the Judges spesk of the danger of 
acting upon the uncorroborated evidence of 
*acc8mplices,ethey refey to thd &vidence of 
aeconBlices who are admitted gs eyidency for 


sary to the approver’s own safety that the 
“ Jury should believe him, for if the partners 
“in his crime ave not convicted, the ap- 
“ prover himself is executed. . 

. & . 

c., ° `A, 
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“ Great inconvenience arose out of this 
“ practice of approvement. No douht, if it 
“was not absolutely necessary for the exe- 
“ cution of tHe law against notorious offend- 
“eers that accomplices would be received 
“as witnesses; the practice is liable to many 
“objections, Aud though under this pruc- 
“ tice they are clearly competent witnesses, 
“ their single testimony alone® is seldom: of 
“sufficient weight with, a Jury to convict 
“ the offender, it being so stroug a fempta- 
“ tion to aman to commit perjury if by ac» 
“ cusing anothe? he can escape hifnself. 

“ Let us see what has come in the reom 
“ of this practice of approvement+za kind of 
“ hope that accomplices who behave fairly, 
‘and disclose the whole auth, and bring 
“ others to justice, should themselves escape 
“ punishment and be pardpned. This is in 
“ the ndture of a recommendation to mercy. 
“But no authority is given to f Justice 
“of the Pence to pardon an offender, and 
“ to tell him he shall be a witness‘against 
“others. The accomplice is not assured 
“of his pardon, but he gives his evidence 
“ in vinculis, in custgdy ; and it depends on 
“ the title he himgrom his behaviour whether 
“he shall ke pardoned or executed.” 

Sir Matthew Hale, speaking of, approve-- 
ment, says + “* This course of ad’nitting ap- 
* provers has long been disused, and thetruth 
“is that more mischief ,hathecome to good 
“ men by this kind of approvements by false 
“accusations of? desperate villains, than 
“benefit # the public by the discovery and 
“convicting of the real offenders ; jailors, 
“ for their own grojits, oftgn constraining pri- 
“ soners toaffect honest men, and therefore 
“ provision has been made Sgainst it.” (See 
2 Hale’s Pleas gf the Crown, 226). 

“The modern prattice of admitting accom- 

plices to give e¥idence under a hope of 
pardon, though not so dangerous as to the 
old practice of approvement, would still be 
attended with tho greatest danger, but for 
the safeguard which has to some extent 
been provided by the practice of the Judges 
in recommending Juries not to act upon, such 
evidence without requiring corroboration “as 
to the identity of the person accused. 
, The danger of actfg upow the uncorrobo- 
‘rated evidence gf accomplices is at least as 
great here as it would Be in Englana, for here, 
as in England, th accomplices are not actually 
pardoned before they give evideftce. 

In England; By confessing and giving evi- 
dence, they acquire an equitable right to a 
recommendation for the mercy of the Crown. 
Hore. the Magistri Lp is merely authorized 
4 e 


to tender a pardon, and if it appear to 
the @ourt of Ses8ion at the time of trial, 
or tothe High Gourteas a Court ôf Refer- 
ence, that the eperson who has uccepted ` 
the offer of pardon has not conformed to 
the conditions under which the pardon was 
tendered, either by concealing anything 
essential or by giving false evidence 
or information, it ig competent to the 

s Court to direct the cont- 
mitment of such person 
for trial for the offeuce 

. in respect of which the 
. ° 
pardon was tendered. 

The witness, therefore, d&gs*gnot give his 
evidence under an absolu certainty of 
immunity. ° 

In Scotland the law is different. There, as 
remarked by Mr. Alisoħ, 
“it is eablished tat? 
“by the mere fact of 
“culling the Socius as 
“a witness, ẹthe prose- 
- © cutor.debars himself from 
“ all right to molest him 
“ for the future with relation to the sama 
“offence. This is always explain@éd by the 
“ presiding Judge to the witness as soou as 
“ he appears, and consequently he gives his 
“testimony under a feeling of absolute 
“ secufity as to the effect which it may have 
“upon himself. This privilege is absolutely 
“and ‘altogether independent of the preva- 
“ yication or unwillingness with which the 
“witness may give his testimony. Justice 
“ may indeed be often defeated by a wit- 
“ness retracting his previous disclosures 
“or refusing to make any confession after 
“heis put into the witness box’; but êt 
“ would be much more put in hazard if the 
‘witness were sensible that his 
“safety edepended on the extent ‘to wi€ch 


Code of Criminal 
Procedure, Sections 
209, 211, 


Alison’s Practice of 
the Criminal Law of 
Scotland, 453, cited 
by Mr. Roscoe, Di- 
gest of Evidence in 
Criminal Cases, 6th 
Edition, page 126. 


°c he spoke against his associate at the bar.” 


It is quite as nec&sary he%e as it is in 
England, if not more so, that theeeviddhée . 
of accemplices should not be left to a qury 
without sych directions amd observationgs 
from the Judge as the circumstances of the 
case may require, B ° s 

The question is, wheter the omission of 
tlt presiding Judge, on a trial in the Mo- 
fussil, to make such obsetvations, is not such 
an error in his*sugthing up as to justify the 
Court, on appeal or revision, in setting aside 
a verdict of guilty. e e 

It has been said *by a ledtned or 
N e. Speaking of the a minis- 
ae ee tration of Civil J ustice 

D ¢ o in England, that 4 it is 


\ e 
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the practice Tor the Judge at Nisi Prius, 
not only to state to the Jury all uf evi- 
deuce‘thnt has beea givén, but to com~ 
ment on its bearing and» weight, and to 
state the lègal rules upon the subject aud 
their application to the particular case, 
and even to advise them as to the verdict 
they should give, so that it may accord 
with his view of, the law and with | 
justice.” ; F i 
He proceeds : “ Indced, without this as- 
sistance from the Judge, few Juries would, 
‘Cin a contested case, be able to come to an 
unanimous opinion, being frequently left 
“ina statee g great perplexity by 
“influence a fe speeches of the conten 
“ leaders. £ : 
“ The accuracy of the summing up of the 
“Judge is thereforg of the very utmost 
*‘amportance, Acecause if the Jury, after 
ý hearing the evidence and the powerful 
© arguments which probably have been urged 
in favor ef quite opposite views of the 
question, were -entirely left to decide for 
themselves, without an impartial direction 
as to what just-and legal weight ought to 
be att&hed to this or to that view of the 
case, it would be difficult, if not impracti- 
cable, for them to come to a just*conclu- 
“sion; and hencé, in-the administration of | 


L3 


< 


. 


« Civil Justice, it is incumbent on tht Judge} “ silfo? that the impr 


“ correctly to s,ate the law npon the case, 
“ as well as the evidehce and the bearings 
“ of the latter.” 


the herror in J 
ding | gppeal, is a ground for setting aside the ver- 


| shall form part of the record.” There can 


be no doubt that that Section requires the 
Judge to sum up properly, and there would 
be very great danger in holding that there is 
no remedy by appeal against a verdicteof 
guilty, if it appears clearly’ to the High 
Court that a failure of justice hag been caused 
by improper advice upon a question of 
fact, or by an®omission to give that advice 
which. a Judge, jn the exercise of a sound 
ju icidl discretion, ought to give upon ques- 
tious of fact, or as to the degree of credit to 


ihe given t& particular witn€sses. 


dt appears to me that it amounts fo an 
Aw in the summing up, which, on 


dict, subject, hewever, to the limitation pro- 
vided by the Qode of Criminal Procedure in 
Sections 439 ang 426, viz. that the Appellate 
\Court is satisfied that the accused person has 
peen prejudiced by the error or defeet, and 
that a failure of justice has been occasioned 
therebf. 

It was said by Chief Justice Tindal, in Da- 
vidson vs. Stanley, 2 Manning and Granger’s 
Reports, p. 728, that (it is no objection that 
“a Judge lets the Jury Jgwy the impres- 
“sion whieh the evidence kas made upon 
“ his owp mind, and that at all events the 
“party ofjecting to such a gourse should 
ession entertained 
“by the Julge pas not justified by the 
“evidence ;? and it has beèn already 
shown’ that it js the prWttice of Judges in 


If the above remarks as to the impractica- | England to advise Juries not 40 convict 


bility of Juries coming to a just couclusion 


are correct as regards the administration “of | au accomplice. 
D 


Civil Justice in England, they are still more 


go as regards the administration of Criminal | fussil were 
Justice in thg Mofussil, where trial by Jury | nion tl 


is iustis infancy, aud where the persons of 
whom Juries ar@ generally composed are 


necessarily more dependent upon the Judge | case with the 
than they arg in En@land for sound and | Court woul 
eprdper sdvice and assistance as regards the | jud 
degreo of weight which may be fairly and | convicte 


esilely atiachedefto the testimony of parti- 


ecular witnesses, The Jury, it 4 true, are not | dict o 
to aft upon the advice or | standing the advice was merely as to the 
recommendation of the Judge, as there is | weight o 


Ttgally bound? 


no appeal from a verdict of acquittal or frem 
a verdict of guilty upon ə mere matter of 
fact. e.’ 


their, findifig upén the charge, and “a state- 
meateof, the Judge’s direation-to theeJury i 


merely upon the uncorroborated evidence of 
=. o 
Ifa Judge in a Criminal trialga the Mo- 
to Pell the Jur} that in his opi- 
ie evidence was sufficient to justify 
them in finding the prisoner guilty, in a case 
in which, if the Judge hid been trying the 
aid of Assessors, the High 
d, on appedi, have reversed his 
gment if upon the same evidence he had 
d the prisoner, I have no doubt that 
the Court ought on appeul to set aside a ver- 
f guilty found by the Jury notwith- 


f evidence, 
So, if a Judge, instal of advising a Jury 
not to convict upon the mete uacorroborated 
evidenceaf.an accomplice, were to advise 


e- ° e 
By Section 3N9'of the Code of Criminal | them to convict upon such evidence, or were 
Progedure, jf is enacted that, in a trial by | to tell 
Jurys the Midge will? sum up the evidence | deac 
on both sides, and the Jury“shgll then deliver | of p 


theta that the uficorroborated avt- 
e of an accomplice given under a tender 
ardon was admissible, and that it was 
for them alone to form their opision upon it, 
that a conviction fouke upon guch` evi- 
` 


88 Criminal 


deuce would be legal, and that such evidenée 
without corroboration might be acted upon 
with aa much safety s that of any other 
witness, I think the error in the direction 
would form a good ground of appeal. 
` Now, there are errors of omission as well 
as errors.of commission, and I have no 
doubt that’ it would form a good ground of 
appeal pgainst a verdict of guilty if a Judgé 
were to call the attentione» of. a Juryetoe all 
the evidence against the -prisonér and to 
omit altogether gto allude or call gttention to 
the evidence in his favor. By such a sum- 
ming up, the Judge would not comply with®he 
requirement of the Code of Procedure, and 
a verdict found upon such a swmming u 
ought, [ think, to be set asife if the Court 
should be of opinion that the evidence was 
not sufficient to justify a cénviction. I put 
the case merely to try the principle, It-ap- 
pears to.me that such an omission, or ai? omis- 
sion to follow a practice which is unifersally 
adopted by the Judges in England, and 
is described by Lord Abinger to be “a 
‘‘ practice which deserves all the reverenée 
“of law,” would bfa ground ‘of appeal 
agninst a con#icen upon a verdict of guilty 
based upon Such evidence alone and found 
by a Jury upon such a summipg up. So 
algo I thinkeit would be error in a symyning 
up ifa Juilge, after pointing out the danger 
of acting ypon the uncorfoborated evidence 
of an accomplicegere to tell the Jury that 
the evidence of the accomplicd was cor- 
robonated *by' evidence of a fact which 
did not amount to any corroboration 
at all. When °Iord EMĦenborough said, 
“Judges iå their discretgon will advise a 
“ Jury not to believe the evidence of an ac- 
<‘ complice unless ke $$ confirmed, or.only so 
“far ns he is confirmed,” he must have in- 
tended that it was their duty to do so. 
“ Diseretion,” says Lord Mansfield, “ when 
i applied to a Court of Justice, means sound 
“discretion” guided by Jaw. It must be 
“governed by rule, not by humour. It 
“must not be arbitrary, vague, and fanciful, 
‘but legal and regular.” A 
But although I am of opinion that the Le- 
gislature intended that the Sudëer Court 
should have thp power of setting aside a 
verdict of guilty pronounced by a Jury 
upon an erronepus or defective” summing 
up of the evidegce by the presjding Judge, 
yet I think that it was not their intention 
that a verdict of guilty should be set aside 
in every case in whiclf there is a defective 
or. erroneous summing up. It was their 
intention to providg. proteetion for the in- 
e oe 
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under such circumstanées 


most dangerous consequences. 
hand, if every convict against whom a verdict 
of guilty is pronounced by a Jury, has ‘a - 
right to have that verdict «et aside upon 






soe 
e e 


Rulinge. “Yol. v 
e 


nocenj, but not ‘ehances of escape for the 
guilty. i j 
a finding or of setting aside a trial. was 
carefully guarded by Sectiong 426 
439 of the Code of Criminal 
by which 
“ finding or sentence passed by 
“ competent jurisdicfion shall be reversed or 
“alfered, on appeal owrevision, on account of 
“any error or defect either in the charge or 
“in the proceedings on the trial, unless in the 
“ judgment of the Appellate Court the ac- 
“cused” persom shall have been 
“diced by such error oy "defect ;” 
that ‘‘no trial held in any 
“shall be set aside, 
“passed by any Criminal Court shall be 
. reversed, either on appeal or otherwise, fer 
“ any irregularity in the prowedings of 
trial, unless such irregula 

“gioned a failure of justice.” e 


The power, therefore, of reversing. 


and 
Procedure, 
that “no 
a Court of 


it was enacted 


preje- 
and 
minal Court 


and mo judgment 


the, 


ty have ocen- 


The Code*of Criminal Procedure provides 


that, if a person be convicted on*a trial by 
Jury, the appeal shall be. admissible only 
upon a matter of law. But-it certainly is not 
‘against the principle, or even *they letter of 
the Code, that the Court-should have power 
te set aside a verdict of guilty: for an insuff- 
cient or defective summing -up of the evi- 


dence jin a case in’ which, in their judg- 
ment, the verdict is not warranted by the 


evidence. ° 


If a verdict and conviction could not ' 


be set aside, 
trial by Jury in the Courts of Sessions in 
this country would be fraught with the 
On the other 


afpeal, and to obtain his discharge wheneyer 
it can bë shown that the Presiding Judge Ras 
not properly directed the Jury ag to the 
degree of weight which ought ‘to be given, to. 
particular evidence, a wide door Would be’ 
throwh open for the escape of guilty men, . 
and the d@e adminstration &- the *Criminal® 
Law of thisetountry would Qe placed in tlee” 
greatest jeopardy in those districts to @vhich: 
trial by Jury has been extended. A verdict 
of acquittal by a Jury cannot be reversed, 
and ample protection is afforded to prisoners 
by allowing the? High. Cpurt to reverse a 


“verdict of guilty for any error or defect in 


the summing up, whenever theSCourt ‚9s of 
opinion that a failure of justice has been 


thereby occasioned. , sia. 


a e 
It has been suggested that thee word 


“ reverse’ medhs to change to thoecontrårý, 
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= 
and that, to reverse a verdict of guilty is to 
change it into a verdict of not guilty ; and 
that although the Court? as a Court -of 
Revision, may grant a newtrial, as a Court 
of Appeal it has not power to do so. 

But I'am of opinion that the word “ re- 
verse” ig not used in so restricted a’sense. 
The word “reverse” in? Sections 419 and 426 
is applicable not merely to findings or verdicts, 
but also to sentences; and in Section 439 the 
same word is used with- reference to judg- 
ments only. But if the word “ reverse,” 
when applied to a verdict, means to * change 
or turn intogthe contrary,” it must also mean 
the same wkgapplied to judgments or sen- 
tonces. Thik,’ a judgment of conviction 
must be turned into a judgment of acquittal. 
Sectien 420 shows that such was not the 
mpeaning of thg wor@ when applied. to sen- 
tonces, even if without that Section it would 
Shave been possible to put such a construction 
upon it. : À s ` 

The Cdurt, u 


Section 405, © TEW trial. But the person 


revision as a matter of right. 
~ Ithin 


guilty and a con 
any error in law, 


agide, or annul. © ~ ° 


* The Legislat 


that conviction in bar gf & second trial. 


That was thg ‘principle’ acted upon by 
the Judges in America, who held that a 
ne% trial Mjght be granted in cases of felony 








pon revision, may grant a 
. .- convicted ‘cannot obtain a 


that.the.Court has as great w power 
in this respeét on appeals it has „on revi- 
sion, and that it may set aside a verdict of 
victioń founded upon it for’ 
such as a misdirection of tie 
Judge in point of law, or an error or gefect in 
the summing up of .the evidence, or the 
improper rejection or admission of evidence; 
provided the Court is of opinion that the 
person convicted has been prejudiced by thé 
error or defect, and that a failure of, justice 
lias begn occasioned thereby., I am of 
‘opinion that the word ‘“‘réverse” is used in its 
__ legal sense, end means to make void, to sét 


ufe, when giving # power jo 
aCourt of Revision to order a new trial, 
r P f 
my have thought it necessary to do so by 
* express'words, as a Courg of Revision may 
ace of its own motion and’ without any. ap- 
© plication or cofsent of the persoa convicted. 
e But an appgal myst be ‘preferred by the. 
+ persn convicted, and if seems to follow that, 
if he asks to havea finding and conviction 
set aside for error in law, be cannot set® up 


interpreted by Mr. Justice Story to mean 
that “ no person shall be tried a second time 
“ for the same offence: where & verdict has 
“ been given by a Jury,” “Iam aware,” 
said Mr, Justice Kane, “ that one of the most 
“ eminent of our Jurists, Mr. Justice Story 
has found an inhibition in the constitution 
“ against the grant of new trials in cases in- 
“t volving jeépardy of life. But I cannot 
“ waljze the corregtness of the interpretation 
“ which, anxioys-to secure a citizen against 
“ the injustice of a second conviction, re- 


. . e coe : 
“ quires him to suffer undef the injustice off 


“ahe first. Certainly I would not subject 
“ the prisoner to a second trial without hie 
e“ consent., If, being capitally convicted, he 
e elects to undergo żhe' sentence, it may be 
“his right. » When, however, he asks 6 
“ second trial, bt is to relense himself from 
“ the jeopardy in which he is already, and 
í itè ‘no new jeopardy that he encounter: 
« wh&n his prayer is granted, but the same 
« divésted of the imminent certainty of. its 
t fatal issue.” 

The same distinction was noticed by othe: 
Judges between jeopyrdy incurred with th: 
‘consent ofẹ prisoner, angs#feqpardy incurree 
without that consent. °. 

If a new trial may be granted for error i» 
law by a Court of Revision, eyen without the 
prifoiter’s consent, can it be doubted tha 
the same Cé@urt, as a Court of Appeal, may 
grant a new trial when an appeal is -preferrec 
by a prisqner against a Werdict and. convic 
tion ? e .. 

It appears to me that, in all eases in whic} 
a finding of guilgy'is sete side upon appeal 
the Court, if it considers if n@s@ssary, ma: 
order a new trial, , ' 

In’ some cases itemgy pe necessary : fo 
example, where evidence is improperly re 
jected, or where, for othér reasons, ‘the Ap 
pellate Court is unable to form a correc 
opinion as to the guilt or innocence of ths 
appellants. But when the finding and con 
viction arẹ objected to upon the ground tha 
the Judge did not properly direct the Jury 
as to the degree of weight which ought te 
be given to the evidence, it appears to mi 
that thjs Court, sitting as an Appellate 
Court, is noteneces#@ily bound to send the 
-case back for anew trial. ‘If the Court are o 
opinion wha the evidence could not, in an: 
proper viow of the casé, support a con 
viction, it“would be worse than*iseless t 
send the case back for € new trial in orde 


s 


notwithstanding the Words in the constitu- | 
. tion, “Nog shall any persone be subject for 

“the same offence fo be twice put in jeo- convicting upon such qidence Pader a prope 

 patdyeof life or limb ;” which words were summing Ups, - i 
- ° . a ʻi e 


that a Jury mightehave the opportunity © 





s. 
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Section 419 of the Code of Criminal Pro- 
cedure allows the Appellate Court to alter 
or reverse the finding. It does not compel 
them to send the case back for a new trial 
in €ases in which they see that it is useless 
and may be iñjurious to do so. Regard for 
the prosecutor and witnesses forbids it; the 
prisoner is amply protected by the Section 
which prohibits an appeal froħ a judgment 
of acquittal, and a failure of justice is suffi- 
ciently guarded against by allowifg “he 
Court to order a new trial whenever, upon 


appeal, they are Satisfied that ther@ has been- 


a failure of justice. It would tend to ge- 


feat, and not to promote, justice, ifa’yerdict of 

guilty were set aside, and anew trial granted, 
. . a q9 

for a defective summing, up ewith reference 


to the weight of evidence in a case in which 
the High Court would, upqn the evidence 
given on the trial, have affirmed a conviction, 
if, instead of a trial by Jury, the tfigl had 
been before a Judge and Assessors. $n de- 
termining whether the verdict ought to be 
set aside and a new trial granted for a de- 
fective summing up of the evidence, it 
appears .to me thatgthe questiqn to be 
2onsidered is gne@& whether, upan a* proper 
summing ,up of the . wholé evidence, 
ı Jury might possibly give a different 
verdict, but jvhether the legitimate effect 
f the evidence would require # if- 
‘erent verdict. If the gvideace is such 
chat the Hilt Court would have affirmed the 
conviction if the*@rial had, beeg before a 
Judge and Assessors, I think that they oughs 
106 to’ set aside a verdict of guilty found by 
1 Jury merely begayse the Judge has not, in 
summing fe given proper caution or advice 
io the Jury as*to the wAght which they 
night properly give to fhe evidence: If the 
verdict is set aside for such a cause upon the 
sround that the errér of the Judge has caused 
i failure of justice, and that the prisoner has 
xen prejudiced thereby, it may be necessary 
n some cases to grant anew trial But if 
he Court is satisfied that a failure of justice 
ag been caused, and that the evidence is 
vholly insufficient to support any conviction 
gainst the prisoner, and would upon thé 
ame evidence have reversed a conviction, 
f the case had beenefied wighout the inttr- 
rention of a Jury, there is no necessity, and 
think it would be improper, to grant a new 
rial. In such a ease, the Court, having set 
side the ¢verdict fhay order the ‘prisoner to 
e discharged. - ° A ` 

In the case under congideration, the ap- 
ellant was convicted and sentenced for the 
time of. dacoity. Phe Judge fold thè Jury 
a e Ie 
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that the prisoners might be ditided into four 
classes: Is¢., Elahee Buksh (the sppellant), 
Paucheowree, aml Baratee, chargéd with 
abetment, and against the first and last of 
whom the tendency of the evillence is to 
show that the dacoity originated with them ; 
2nd, The Ghazeepore men, who came down 
to commit the dacoity. As to these, he says, 
“ The second set, the Ghazeepore men, are 
“ clfarged with actually committing ‘the da- 
“ coity, and the evidence goes to shew that 
“Chukowree Goindah, Bahadoor Goindah, 
“and Blahee Buksh (tho appellant), algo 
“went with the gang.” 

The statements “ that the tency of the 
“evidence was to show tle the dacoity 
“originated with? Elahee Buksh the ap- 
pellant and others, and that the evjdence 
“went to show that Elahee Buksh went 
“wish the gang who were cl&rged with the? 
“actual commission of the dacoity,” would 
fairly lead toethe inference that the evidence 
was such upon which Elahee Baksh might 
be safely convicted of dacoity and ùlso of 
abetment of dacoity, and the Jury found him 
guilty of those offences. So far from cau- 
tioning the Jury against gonvictin# the ap- 
pellant upon the mere evidence of accomplices, 
unless fhey sbould find it corroborated as 
it related to him, he substantially told them 
What thè evidence went to show that the 
appe-_laut was guilty, A 

Having made the remarks to which I have 
before alluded, the*Sessions Judge concluded 
by saying, ‘Elahee Buksh’s statement 
“has been already recapitulated: his de- 
“fence is that the charge was made against 
“ him out of spite because he was the person 
“ through whom the dacoity was traced outs 
“ This is undoubtedly true. Ig is for you 
“tp say whether the confessing Goind@ls” 
G. e. the accomplices) “ are really speakiite 

the truth in implicating Elahee Buksh, or 
“whether this was d8ne out f revenge.” 

The Judge did pot even tell the Jary tht o 
the accomplices were giving their evidepce 


under a tender of pardon, or wxplainto them e 


the position igg which the witnesses werg e 
placed, and the dangerof actfng upon gheir . 
evidence unless they sl®uld find that it 
wae corroborated. The witnesses were men 
whose evidence was of a dangerous charac- 
ter. They wereng merely accomplices giv- 
ing evidence undeta tender“ of pardon ; they. 
were men who had been previeugly convéct- 
ed of dacoity, and lid been Pardoneé for 
the purpose of giving evideuce against ‘othgs 
dacoits, and were kept in the pay 8f Goyern- 


i mert ander éhe g@urveillance of the Peliee, 


‘ e 0 
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Even then, according to $heir own evidence, 
they were planning and concocting fresIfPdacoi- 
ties, and, having evadéd theSurveillance under 
which they were kept, a¥etted the dacoity 
in question $ and then again, for the sake of 
saving themselves, turned round and accused 
others of being their associates in the new 
crime. Yet the-attentitn of the Jury was 

` not prominently directed to the fact, as’ it 
ought to have been, by the Judge in his 
summing up, nor did he point out to them the 
danger of acting upon the uncorroborated evi-: 
deuce of accomplices in geneyal, or ‘of such 
desperate and abandoned characters as Shun- 
ker and Soomglr in particular. 

I have rea@ @he evidence in the present 
case, and I agree with the® Judges of the 
Divisjon Bench by whom this case was re- 
ferred, that thg evidgnce of the accomplices 
was not corrobdrated by the Telee, who deposed 
ghat he sold 23 seers of oil to Pauchcowree, 
the servant of Elahee Buksh, ¢he prisoner. 
The circumstance was not an unusual one, 
nor was'it more unnatural than the fact 
commented upon. by Lord Abinger in Regina 
vs. Farler, above cited, that the accomplice 
and the prisoner were drinking together at 
a public house commonly, frequented, by the 
prisoner, and that they left together on the 
night in question when the house was shut 
up. . R ° 

+ But there was in this case, as it gppears 
to me, a strong piece of corroborative cir- 
cumstantial evidence against the prisoner 
Elaheé Buksh. Isree Singh, Inspector of 
Police, Bankipore, stated that he got in- 
formation on the 18th September at 11 Par. 
from Elahee Buksh, the prisoner, ‘that a 
Ylacoity at Alumgunge had been committed 
by the apprpvers dnd some Shahabad and 


Gih@zeepore dacoits, and that some of éhe |. 


property was with the approvers and’ somg 
had been sold to Ramsahaye Sonar, who 
was about t&melt it own, and he suggested, 
the propriety of an instanf search. ‘ 

Jhe witness was not cross-examined 


is having ‘stated g to the, witness that 
som@ Shahabad and Ghazeepore dacoits 
were parties to tf dacoity ata time when, 
if his story is correct, his knowledge® of 
the fact ts not accounted for or explained, 
seem to have been -pressed of used as evidence 
against him, The evidente of the Inspector 
is,ethereforg, the more worthy of credit. 

If Elahd’ Buksh’s* story is true, ‘and he 
ayas not a party to, or an abettoy of the dacot- 
ty, how did he know that somè Ghazeepore 
dacofis were parties to it, er that somo of 
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the property remained with the Goindahs ? 
The offence was committed on Saturday 
night, and Elahee Buksh’s statement, if the 
evidénce of the Inspector is accurate and to 
be believed, was made on Monday ni®ht 
at 11 P. m., before any search had been made, 
or the. Police had had any communication 
with the Goindahs. 


Elahee Buksh in his deferice stated that 
heenage, secret enquiries which led to the 
belief that the eproperty had been sold to 
Bamsahayg Sonar, but no egidence was given 
onhis behalf to show from whom he made 
th® enquyies, or how, atthe time when he 
gave infermation to the Police, he kuew that. 

art of the property was with the Goindahs, or 
that some Gha®epore dacoits had been con- 
.cerned in the robbery. 


The witness Naseebun, who was admitted 
to giyeeevidence under a tender of ‘pardon, 
was Wot an accomplice in the dacoity. She 
appeass to have received a portion of the 
property knowing it to have been obtained 
by dacoity. But. she lived with Soondur 
Goindah as his -wife, and was probably as 
untrustworthy as if She pad actually been 
his wife, oas an actual accomplice in the 
dacoity.. She says that Elahee Buksh came 
on'the Suaday to divide the stolen property, 
ande that he brought the schles. In this 
respect, if (gue, she corroborates Soondur 
and Sfnker. It*appears that tle Goindahs 
were arrested and takege to the Quarter- 
guard befdte any of the accompliges confess- 
ed, and that the women were taken to the 
Thannah. .If, after the arrest, and before 
the confession, *Nuseebun had, eno means 
‘of communicatiag with Sunker or Soon- 
‘dur, or of hearmg their confession before 
"she was examined arf “gave her evi- 
dence,‘ the °facp of here corroborating the 
evidence of the other accomplices without 
knowing what they stated, and without com- 
munication. with them, is a strong fact to be 
taken into consideration, I do: not think 
that there'is much weight in the fact that 
the accomplices did‘ not mention Elahee 
Buksh’s name at first. , They did not confess 
when they were first arrested; as soon 
‘ase they‘ confessed, tlgy implicated Elahee 
Buksh. | i . ; 


The ase should be réturned to the Divi- 
sion Benef. with an expression of the opi- 
nion of the Full Bench— ° 


1. That a conviction’ found upon the 
uncorroborated evidence of one or more 
accomplice or accomplices alone is valid in 


law. $ 


e `, 
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Seton-Karr, J.—I have ‘previously read 
the exposition of tfe Law by the learned 
Chief Justice with thate attention which its 
full and exhaustive nature merits. 

There appears, from this andefrom other 
cases, to have existed some slight doubts 
amongst us as to how the evidenee of an ac- 
complice or of twoeaceomplices should be 


2. That, for the reasons above stated, 
there was error in law in the summing up 
of the evidence, which would warrant the 
Court in setting aside the verdiet of guilty 
if the Court is satisfied that the prisoner was 
prejudiced by the error, and that there has 
been a failure of justice. 


8. - That the verdict and conviction ought 
not to be set aside if the Court be of 
pinion that the verdict avas warranted by 
the evidence, and: that upor that eyidence 
they would havg upheld the conviction on 
ippeal if the trial had been by the Judge’ 
with the aid of Assessors, instead of èy 

















legat and ought to be aifirmed, if founded on 
such evidence alone and uneorroberated. | 
shave now, after full consideration, arrived, 
substantially, at most of the same conclusions 
as the Chief Jifstice. I may observe, how? 
Jury. i ever, that, on ouch questions, fp do quite 

I should observe that, in his evidence before? sh eet ica perenne) ene ane 
he Magistrate, the Inspéctor of Police, Isree’ wee TS EER Ue oin 
h g! , sp lahte B kah th authorities in England, as well as in Ame- 
Singh, did not say that Elahee Buksh, the | riean Law books. But, as was remarkêd by? 


ippellant, informed him that sme Ghazeepore | Wp, Justices Campbell fu a lke case, T may © 


nen were concerned in the dacoity. Wor did 
he woman Nuseebun mention the fet of 
Zlahee Buksh’s bringing the scales. may 


30 that the Judges who referred this case, if- ‘us on all points in the discharge of. the Ap- 
hey a aside the conviction, may consider a pellate Criminal eturisdiction’ of this Higi» 
ION třial necessary to T m T tha Court.” It is almost superfluous to observe 
ation, the ace i ae tha Poe OF t28 | that we deal here with a state of soc@ty Very 
idence to which Phave referred®and which, | different from any European society, aud 
f accurate, tends to corroborate the evi- | ly th Te pi Oty s AUG We 
lons GE Alia, aucompi tes asant alle’ eppel: must apply the Law either of particular 
A Statutes, or that which is'best suited to the 
ant. alii people. e We are not necessarily to be guided 
Whatever may be the rgsultef this.case, | by English Law on all points., The susbtan- 
t appears tô me that a copy of the ‘deposi- tive Criminal Law of tlfe Penal Code is un- 
ions ought to be séfit. to the Lieutepant-Gov- | questionably different from English Criminal 
roor „of Bengal. The accomp ices whọ | Law. On the other hand, I would observe 
rave evidence are convicted dacoits in the | that the utmost that the old Sudder decisions 
vay of Government. These men and the’ estgblish, is, to my thinking, that it was a 
thor Goinfahs who were convicted, though; rule of practice rather than an established 
upposed ‘to be “under proper surveillance, } rule of law with Sudder Judges, not%o con- 
vere, according toathe ,evidence of the ac- j f 
:omplices, engaged in abetting, and: plan: | complices.’ In this country such a rule rea 
iing fresh dacoities’ To keep a number of | practically, in many eases, be a,sound rule, 
uch men. téyether in the pay of Govern- “though it is easy to conceive some cases in 
16nt, áĎpears to me fo be most dangerous, || which there.could be n® reason why a ‘con- 
ven when they are under the strictest sur- |! viction should not ensue on the unsorrob®-, , 
eillance; but to leave them under such’ a ffrated evidence of ah nceomplice. 1 think it 
ix inspection as that which appears to have J 
een exercised in the present case, seems 
> be little short of keeping up,‘at the publie | full statement of the parti@ular chse beforg us? 
xpense, a nest of dacoits, a harbour for hnd after bis general remaeks, with many of ; 
ien of the most abamfoned, glepraved, afid whieh I entirely agree, to do more than state 
angerous character, and, a place for the|imy own conclusiogs. I trust thet the Law 
ception of stolen propérty. pe qn this important,sibjegt may, henceforth 
It appears to mégthat the atten ion, of his | Be, in a great measure, ‘seftled. _Some of 
[onor the Lieutgnant-Governor should be the cases quoted, especially thatyin whigh 
illed'to the lax and insufficient manner in Lord Abinger delivered judgnfent, were 
hich the syyveillance appears to have been referred to by, me on a very recent deca, 
. Pa: e 


amformed by thoseg who were entrusted sion. f i e ey ‘ 
ith the duty. | w> - |} Thee consideration, then;. which „I fave 
e A i j 


take the liberty of doubting whether dicta 
of English Law, or even the most elaborate 
English decisions, are imperatively to rul 


PA ` 


treated, and as te whether a eonvietion is , 


unnecessary, after. the citatiqn of go mafy ë 
“high ener 12 the Chief Justice, after his , 


vict on the uncorroborated testimony of ares 
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cause for many, years exclusively, and until 
quite recent times in a large proportion of 
cases, the procedure'in Criminal trials was 
governed by Mahomedan Law, and .the 
rules taken from that Law and applied to 
particular cases were never accurately de- 
fined and laid down.for general adoption. 
Second, becayse the fiuality of the verdict 
ofa Jury`has only arisen, under the Code 
of Grifinal Procedure ; and the Judges of 
the late Suddor Court or Nizamat Adawlut, 
. being supgeme Judges ofefact as well as 
of law in. Criminal trials, were not under 
tl necessity of discriminating between what 
was legally insufficient’'and what their judg- 
sment refused to accept. 

This being go, in the vacancy, as it were, 
of any rule upon the subject, we ought pro- 
bably to adopt, on the Appellate “Side of 
this Ọgurt, the same principles of evidence 
whichare recognized in the exercise’ of 
Origital J urisdiction. At any rate, we are not 
at liberty to adopt any principle of exclusion 
which is not admitted there, and Has not the 
sanetion,of ancient practice in the late Niza- 
mut Aclaydut. And thugeljhough- I should 
fully” adhere, as a J udge of fagt, to the prin- 
ciple which I atated in the case of Dwarka 
(who wasttried by a Judge with Assessors), 
andwhich in that case had the concurrence 
of my learned broghers Kemp and Seton-Karr 
(5 Weekly Reporter, page 18), yét, as matter 
of law, I qn bound to sag” that a conviction 
by a Jury founded upon the evigence of an 
accomplice without corroboration is not in- 
valid. sG 


“But before the duty can deliv€r any find- 
ng upon a charge, they must have the evi- 
ence on both sides symipéd, up to: them by 
the Judge,'and this function, also called his 
“direction to the Jury” “(Section 379 Code 
of Criminal Procedure), must®be fully, dis- 
creetly, and conscientiously performed. A 
statement of the direction is to form part of 
the record, and a report of it forms part of 
the matter for this Court’s consideration 
when it acts as a Court of Revision. 


1 given t} this Aubject, has enabled mg to ar- 
rive at, the following, conclusions : :— 

lL A conviction upon the uncorroborated 
evidence of an accomplice is legal ; and fail- 
ure in corroboration of the same is not a 
ground for refusing to convict or for re- 
versal of conviction. . 

2. Judges, for all that, ought to be most 
careful in this count»y to direct Juries, that 
the evidence of accomplices should be re- 
ceived with caution, and that, if possible, cor- 

o roboration should be required. “Ihe extent ‘of 

euch corroboration should be matter for the 

Jury. In cases tried by Assessors aud open 
: to appeal o he facts, the Judge should him- 
4 selt, I think§s%t on the same principle. 

‘3. A new trial can be granted, if neces- 
éary,eby a Bench of the High Court’ sitting 
e 38 well in appeal a$ on revision. Ina late 
case, Mr. Justice Kemp and myself, in this 

Qview, ordered a new trial on an appeal from 
a couviction by aJury. 
4 4, In*the case now referred to us, the 
failure of the J udge to direct the particular 
attention of the Jury to the nature of the 
evidenca of the accomplices, did amount to 
an error in law; and the Divisional Bench 
may deal withr the cise aecordingly.. 

5. "Convictions ought not to be reversed, 

- nor should new trials be granted, unless the 
accused has been really prejudiced within tht 
meaning and scope of Section 426: of the 
Code of Criminal Procedure. . 


Jackson, J.—Upon the pure legal point 
_ before us, I agee “n the conclusions at 
which the Chief Justice has arrived, and 
generally in the reasons which he has stated. 
e Ithitk it must be admitted that a con- 
viction by a Jury upon the uncorroborated 
° testimony offan accomplice is good in law— 
s g lst. ‘Because fhe accomplice įg`a com- 
petent witness even though he may have beef 
previously cqavicted of an offence (Act XIX 
e of 1837}; and because (Act II of 1855,, Sec- 
* tion 28) a single witness (f entitled, to fall 
er@dit) is suf§cient (except ig’ cases of 
C treason) to-prove any fact unless there 
* Se a rule or practic® in our Surts thet re- 
quirés corroboratige evidence in support of; 
his testimony. 
2nd. , Because cases are souectyable. in 
which the accomp|jce nue be thoroughly 
credible, `. 

z ' 3rd. Becayse there is no such establish 
+ ed Tale or practice as js referred to in th 
latter part of the Section just cited. 

e “There can be no,doubt that the Chie 


“ 


There, can be no déubt but that au erro- 
nebus direction io the Jay (where such direc- 
tion has caused a failure of justice) is a ground 
for setting aside thee verdict, and for either 
discharging’ the prisoner er ordering a new 
trial as theeircumstances 8f the case*may re- 
quire. And Iam not acquainted with any 
kind of error whigh is more important in 
Criminal trials than: a direction» which mis- 

_ Jugtige has indicated how it,is that we, hav@| leads or omits to guide’ @he Jury as to the 
: no such fulo, This came about, first, be-\nature or the weight oRevidence. t 
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I think it immaterial, for the purposes of | opinion, of Judge and Ass sors ani 
ke present decision, whether the word | may be set aside by the Appellate ourt. 
reverse” in the 419th and 420th Sections of | And then aè to” testimony, I feel” bound 
he Criminal Procedure Code means simply | to say, after many years of conversance with 
9 *turn to the-contrary” as in the natural | Courts of Justice in India, that veracity is not 
anse, or to “ make void,” which is no doubt | regarded in this country «sitis in the countries 
legal interpretation, as convictions before | of Western Europe. Whether this be due to 
. Jury can only come up in gppeal to this | wilful falsehood, to “imperfect memory, to 


Yourt, as this Court under its powers of re- | inexact conditions of mind, to fear, or to all . 


‘ision can order a new trial, ans @an | these causes combined, I am not called upon 
xert those powers upon hearing an appeal.| at present to enquire, I need only say that 
s well as on other occasions, è 


Upon the duty of a Judge in summing 
ip, I need not add anything to what has 
een said by the Chief Justice. z 


But upon 'the necessjty efor “that dutys 
ing carefully performed, and upon the 
pecial danger of relying on approvers’ testi- 
ony in this country, I think it right to 
ay that which my official experienta has 
uggested. r 
Itis not too much to say that Native 
uries in the Mofussil are generally quite 
acapable of appreciating evidence, unaided, 
rhen the question: before them is at all 
ritical. On tie Owe hand, they geadily, and 
ven greedily? listen’ to positive assertions 
egarding the guilt or innocence of, ¢he pri- 
oner, frequently without discriminating A : A EEA 
etween that which the witness declares of F which to convict any prisong i 

is own kyowledge, and. that Which ds pure |. jr need not say that this (and not the 
earsay. On the gther hand, they commonly | unlucky -gentleman who+in a moment of 
isregard circumstfatial evidensb though | irritation has committed an act of violence) 
t be ef thé’strongest and most trustworthy | is the kind of approver or accomplice whom 
haracter. And though it may come out| we have in view when we speak of approver’s 
n cross-examination that ethe statement is | testimony: ‘The other case is of extremely 
learsay, théagh it may eyen be vod | oecurrence—this of every day. 


























watched} and tke déductions which have to, 
be made from their credit, are much greater 
than in England. 

It must in faigness be remefnbered that, 
as witnesses, we have to do, almost uni- 
versally, with the meaner classes ;, that 


a witness as we should shun the small-pox 3 


fair sample of the population. 


Brt the fact remains; and when the wjtnesé 
is, moreover, a person stained, by his own 
confession, with the commission of atrocious 
‘primes, —most of all, when, to the yoa 

uffianism of the dacoit, he adds the depravity 
‘Of the retained approver—can’ the unsup- 
| ported word of such a person be a safe ground 


t-once, and the words might be taken down, 
ret they have beetheard by the Jury, andijin which many persons are on (heir defence, 
he impression is pade. And hough thedsthere is against particular prisoners only*the 
acts which constitute cirvumstantial evi-jj:kind of evidence we are Speakingsof, ant 
lence be wef put together, and their effectll\the Judge, in his direction, instead of point- 
> obvious to the trained judicial mind, ing out the defect aid warnitg the Jur 

hey will seem of little importance to the; \against the danger, actually: throws a véll 
gnorant Juror. “| over that nakedness, and disguises the 


With these proclivities, the Native Juron| danger bythe uge of general words to the 
jlninly stands in need of intelligent guidance, | effect that “ the tendency of the evidence ig, 
ind, without that guidance, will, in difficult į to establish the prisoner's guilt ”—in sugh a 
sages, often go entyely wrong. {Wt isere- case, can it be doubted tht the Judge has 
narkable, too, ag it is notérious, that thet] eréooly miscarried, that the Jury have been 
lurors are, as a rule, decidedly less intelli-{} wrocgly directed, “ng that the prisoner has 
zent, as well ag less instructads’than the. been seriously ° paejudieed ?. I think not, 
oersonis*egaployedeas Assessors in Criminal tand I am sure that the“nature of both 
vials ; and yet, by a strange anomaly of }witness and Juror, the finaliy of and 
modera law, the verdict of the ignorant, |'absence of sanctign tè the verdict, make it 
inexperienced, unsworn Jury is final upon | even more ingumbent on the Judge in thjs 
facts; while, uponefacts, not only are the |,country thah it isin Eogland, to perform 
Assessors cver-ruledeby theeJudge, but the, with tare ahd fidelity the office of direetien. 
rh . 1 £ É ‘ 


as 


at 


the care with which witnesses must be, 


the respectable Native gavoidg being made" i 
e 


and that witnesses, therefore, are scarcely a $ 


Now, when, in the course of a lobg trinle ~ 


e ‘ 


A Griminal 
e 

OSERE lene 

I had ney 
wrong, t doeg not very greatly matter—the 
prisoner can be paroned? No doubt he can, 
and there may be persons go constituted as to 
find this @satisfactory assurance. It is not 
so to me. No doubt, after an improper con- 
viction has taken place,—when the matter 
can be properly reptesented through the 


proper channel,—when the head of the Gov-|. 


vernment can be communicated with at’ Dar- 
jeeling or at Simla,—the convict may, after 


weeks or months of unmerited sufferings 
ereceive a free pardon for ay offencd of which’ 


For my pæ, I should prefer to'be delivered 
by a carefug ahd regular administration of 
justice. ' 

My`Lord has pointed out that the prisoner 
is not in eveyy casg of misdirection entitled 
to a new trial, and there has been some ap- 


he ought +3 to have been found guilty. 


prehension expressed that the admission of 


the principle we are laying down may open 
‘a door to the escape of criminals merely- by 
reason of some-shortcoming of the-Judge in 


poiat of form.’ But it seems to methat the: 
simple test, “‘has.there been a~failure of 


justice?” maybe applied in nfost cases 
with perfect ease and perfect safety. 
In regard to the proposed rule that 


had been held before a Judge and Assessors, 


we should have affirmed the sentence, I have 


only oge misgiving. It is not always safe;— 
* I might say itis rarely safe,—for an Appellate 
Court, with’papers before it, to put itself in 
the plag of the Court below which hgs 


heard the witnesses jg and it might be that, 


_% affigming the conviction on the faith of 
sgme unnoticed circumstance of corrobora- 
© tion fonnd in® the evidence, we might be 
; Susing that which the Judge%fad Jury would 
not have relied*upon. But this perhaps 
only suggests caution in the application of 
the rule, rather than an Objection to the rule 
itself.” `: N f 
eWith tiese observations, therefore, I con- 

cur both in the judgment on the genera 
. “Point, an@ in the courge whith'it is proposed 
© mkewith the particular-case before us. ' 
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ic said that, if the Jury go 
















ve 
, should not interfere’in case of misdirection 
where the facts are such that, if the trial 


Rulings. .9 
The 28th May 1866. 
; ~ Present: ie 
The Hon’ble L. S. Jackson and F. A, Glover, 
: Judges. 


5 *. 
“ Robbery.” . 
- Queen versus Teekai Bheer. 


Committed by the Assistant Magistrate, ane 

tried by the Sessions Judge of Shahabad, 
one charge of* Robbery. 
Held that the offence was robbery where, in commit- 
ting theft, there was indubitably gn intention, secondec 
by ap attempt, to cause hurt, 
@We think that the prisoner has been 
rightly convicted. That the woman’s nose 
was not torn, was an accident; the clasy 
of the nuth came leose, and so the cartilage 
escaped, though pain was caused, and bloom 
flowed. + But there was indubitably an inten 
tion, seconded by an attempt on the par 
of tlee prisoner, to cause hurt ; and the offence 
was, therefore, robbery. 

But the punishment awarded by the 
Sessions Judge appears to us too severe. 

The prisoner is not shewn to be a bae 
character, or to haveybeen previously con. 
victed? ar a sentence off€wen years’ trans 
portation is altogether disproportionate to the 
offenceecommitted. . : 
. We are extremely unwilling, as a genera 
rufe to interfere with the exercise of th 
Judges distretien in the matter of punish 
ment within the limits, prescribed by th 
law, bu&' ine this cke, the punishmep 
awarded appears to us so far weyong wha 
is required, that we feel called upon t 
interfere ; and,eaccordéngly, we ‘alter th 
sentence to ons of two Years figorous im 
prisonment. a: pa 

The Sessions Judge #ight to haye for 
warded the appeal with less delay. 


OSES 
The 28th May 1866. 
, Present: : 
The Hon’ble J. P. Norman and G. Camp. 
- bell, Judges. : 
` False Evidence. 
a Queen versus Rewah Goallah. _ 
Committed biPthe Madistrate, and tried by 
the Sessions Judge of Patna, on a charge 
of fale evidence.. 

A false stagement by a witness, as to hig eposition o 
character, ought not to be punished so severely as 1 
false charge on afalseclaim. ° > : 

In. this case, ¢he prisoner has been con 
victed, by Mr. Ainslie, the Judge of Patna 
sitting with g Jury’ of the tfience g. 

. e 


` 


e: AS 


365. ` Oniminal 


giving false evidence, and sentenced to ri- 
qorous imprisonment for a period of five 
years, ` 


` The facts, stated briefly, appear to be as 
ollows :— s 


Bhuttun Goallah and. Wullee Goallah 
tharged the servants of Toondun Sing, 
heir zemindar, with carrying oF some buf- 
aloes belonging to them, the alleged ebjact 
eing to compel them to supply ghee to the 
emindar ata low price. Rewab Ggallah ap- 


‘eared as a witness in support of the charge, |° 
‘nd, for the purpose apparently of, causitty | 


‘dditional weight to be attached todis evi- 
lence, stated that he was zot the brother of 
3hnttun -Goallah, This Matement, was 
moved to be false, and admitted to be so by 
wisoner himself. e $ 


We think that a false statement by*agwit- 
ess as to his position or character pught 
iot to be punished so’ severely as ¥ false’ 
harge on a false claim, 


There is no proof of the falsehood of 
he main story of thé prisoner, | vfz, that 
18 saw Toondi Y% 
uffaloes., = °°. 


s 

We cannot assume that it is false. The 
ffence actually established,—viz. the ‘fiving 
f false evidence which simply® affects the 
ritness’s credibility,—being of a compara- 
ely venial charackr, we think iswould be 
ufficiep tly punished by 12 months’ imprison- 
rent ; and we therefore mitigate the sen- 

ance of the SessionseJ udge accordingly. 

. 


as 


The 28th May 1866," 
. 


e 
Present: 


‘The Hon’ble J. P. Norman and 
G. Campbell, Judges. 


Using forggg document. ° 


lueen versus Prosunno Bose, end two 
` y e E 
°. eothers. e 

e , So 


Committed by the Magistrate, and tried by. 
e ` 

ethe Sessions Jugge of Nuddea, on a 

e o` 2 


a 
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rvants drivðg off the: 


: A 

charge of Sraudulgntly usi as (leruine 

e oe 

_@ forged document, &¢. 2 

A conviction may be had for using 2s genuine a forged 

document purporting to be made by a public servant in 

his official capacity, notwithstanding the illegibility of 
the seal and signature thereon. 


has Veen.found guilty’ of using- a forged 
document purporting to be made by a pub- 
dic servant in his official capacity. 


It appears thaé certain cattle, belongings 
to the prosecutor, had been sq@ld under a 
decree obtained against him by fe prisoner 
Koylas Bose. The cattle wh bought by 
prisoner Moothoornath Bose. Ít was sub- 


sequently arranged that they should remain, 


in the charge of one Saottan® Biswas, and o 


that the money due under the decree should 


be paid, and, if the money was paid withing 
one month, thé cattle shouldbe returned. o 


o 3 p 
The prosecutor, Mudaree, Mundul, atleges 


that he did repay the monéy. After the 
expiration of one month, the prisoner Pro- 


sunno Bose went to Soottun Biswas@and “ 
produced to him a document purporting to , f 


be an order to Fute Ali, constable, inform- 


ing him that, according to ‘thé order of the ' 


uzoor, ehe was to go to the spot, and see 
that the cows were returned to Moothoor- 
nath Bése. This order was "sealed with a 
seal of which the.Sessions Judge observes 
that it does not correspond with any known 
official seal, and on it was a scrawl, by 
way of signature, apparently an attempt to 
-imitate the appearance of English writing, 
but perfectly illegible. ° 

The Sessions Judge left the question to 
the Jury, and the Jury found that the ẹri- 
soner Progunno Bose useg that <gcument 


purporting to be a forged documenta made 


by a public servant in his official capcity. 


We think it clear that there was ¢viden® , 


to go to,the Jury uon that point, and that 


they were warranted in finding that this è 
document, notwithétanding the.illegibility of p 


the seal and sitSature, perported, or, in othei® 


words, appeared on thé facgofit, to have fome * 


frog a superior officer to a public servant, 
such superior officer being necessarily a 
. public servant, and, thergfore, that a convic- 
tion under Sectigns 466-471 of the, Penal 
Code was proper? oe. A 
The other two prigoners appear alse to 
have been property convicted: of abvtting 


appeoa. 5g 


. ° FY 


e ° 7 
Rulings.*, Vol. D 


In this case the prisqner, Prosunno Bose, 


the offence,’afid we therefore eject tifs ° 


-0 


- 


peo anina à 
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Y. The 8th Mag 1866. a culpable homicide, The Illustration (B) nt- 


Prefer: 


The Hon'ble J. P. Norman and G. Campbell, 
Judges. 


Hurt—Culpable Honsicidenotamount- 
ing to Murder. 

e 
LJ 


Yo. 
Queen versus Punchanun Tantee. 


Committed by the Magistrate, and fried by 

ethe Officiating Sessions Jadge of Midna- 
pore, on a harge of Culpable homicide 
not amounting to murder. 


° 

The prisoner, having received great provocation from 
bis wife, pushed her with both arms so as to throw her 
uth violence to the ground, and after she was down, 
lapped her with 


arks of violence on the body, but that there was a 
Briain degree of disease of the spleen, and that death 
was caused by the rupture of the spleen? HELD, under 
tig circumstances, t at the prisoner was guilty of 
causing Burt, and not of culpable homicide not amounting 
to murder. . 


Caph ll, J—In appears from the find-- 
ing of cng 


Sessions Judge that the prisoner 
in this case, having béen subject to extreme 
provocation by -hiş wife, “pushed her with 
both his arms so as‘ to throw her with 
violence to the ground, and, after she was 
down, slapped her with his open hande , 

The woman died, and, on examination, 
it was proved that there wis a certain degree 
of disease of the spleen, and that death was 
caused by the rupture of the spleen. It 
appears from the medical evidence, that 
there wgre no external marks of violence 


Whatever. The deceased, it appears, was, for 


e the most payt, a health 


woman, and the 
digestse af tHe spleen had not proceeded fae ; 
ite wns, An fact, An early stage of disease, 
Under these circumstances, the question on 
wich the-case turns is simply this: Did, 
*or did not, the prisoner agt with the know- 
ledge that, by his act, he was likely to 
®ause the death f tha deceased ? e And that 
“would, if seenjs to 
«ther ehe prisoner did, or did not, know that 
the deceased was “labouring under such a 
disease that a blow, or such violence af is 
used in throwing a persgn Violently upon the 
ground, woutd he 4ikelye td cause death ? 
If the prisoner did not Know that there 
exited disa@s@ of such a natere that mode- 
rate’ yiolence was lilfely to gause death, 
e ntal the vjolence infligted yas not such ns 
woild cause death to h person in an ordinary 
soud? sete of health, thé offeuce & not 


é soper@hand. The woman died, and 
‘on examination it appeared that there were no external 


Ə, depengleon this, whe- year’s rigorous imprisonment. I would 


tached to Section 300 of the Penal Code 
seems to be, in this instance, exactly in 
point. For, although the illustration is uged 
to show what is murder and what is not 
murder, it may very well stand for the 
purposes of this case, without going into 
minor details, thata ease such a3 (not coming 
under the exception) is set forth io this Illus- 
tratjone(B) for thespurpose of showing what 
is murder and ewhat is not murder, would 
equally in a case of culpable, homicide (quali- 
fied by an exception tuking it out of the 
ca@gory of murder) shew what is culpable 
homicidesand what is not culpable homicide. 
bu this case the Sessions Judge says ; 
S Where a man4n ungoverned rage throws 
“a woman with all the force of both hig 
“ arms upon thethard ground, it cannot but 
“ be presumed, this Court is of opinion, that 
“theeman has acted with the knowledge 
í that he was likely by his act to cnuse 
“ death?” This, I think, is putting the matter 
far too broadly. It cannot be said that in 
every case tbe mere throwing upon the 
ground @ strong heathy woman, would be 
likely to cause death. Spnie “excessive vio- 
lence must be shewn to have been used 

and in tifig case the medical evidence proving 
the absence of all external marks of violence 
shews that in truth no extreme vivlence 

beyond ¢he volen? push, was used. On the 
other hand, the evidence does not shew 
whether the prisoner did” know of the dis- 
eased state of his wife's spleeħ ; om the 
contrary, the evidence of the Civil Surgeon 

proving that the @isense wa in qp inchoate 
state, and the woman, gengrall} speaking 

strong and healtby, woulg go to shew that 
the prisoner probably hef mo such know- 
ledge. I tleink, therefore, that there are 
reasonable doubts as respects the charge of 
culpable homicide, of which “the prisoner 
must have the benefit, and that he is, in 
fact, guilty of hurt only. Ido not think it 
necessary to order a new trial, and the justice 
of the case will be met by a sentence of 


mitigate the sentence of the Sessions Judge 
accprdingly. b j 

Norman,- J.®-I contur, in the result 
arrived at by my learned colleague in this 
case. WEhout going minutely into ques- 
tions of laig, I desire to sey a few, avords as 
to the grounds of my opinjon. i 

The prisoner, who had received provocation 
of a most gross éharacter fram his wife, 
threw her down, sat upon 


er, and slapped 
her. a 4 ie 


He was faund lyga ieighbotts cittings 
r e A 


. e e 
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upon the woman, Immediately after he was | 
Arawn away from her, he gave her water, 
supported her head, and tried to relieve her, 
The wife died from rupture ef the spleen. 
Tie disease was not of long standing, and 
had not apparently affected her general 
health, and was, in all probability, not known 
to the prisoner. There werg no marks of 
violence-on the body found on examination 
by the Civil Surgeon. The Civil Surgeon 
says “that, looking to the weight ‘of the 
deceased, if, in falling from a meze standing® 
position on to the floor, there was anything 
prominent against which her stomach miht 
have struck, it might have caused a rup- 
ture of the spleen, and death would ensue.¥ 
Under these circumstances,4 think it clear, 
upon the evideuce, that the itjury intended 
















to be caused by the prisonér was not such |. 
as would be likely, or that he could have | 


known to be likely, to cause death 3nd I 
think that, under these circumstanegs, the 
prisoner should not have been convitted of 
culpable homicide but of causing hurt. Ac- 
cordingly, I would commute the sentences of 
the Sessions Judge helow to one year’s ri- 


gorous imprisðumant. 
e 


© . 
» 


The 28th May 1866. ` 
ip e e . 





PAA es 
K Present: 


aen, ® 
2 e = 
The Hon'ble F. A. Glover, Judge. 
e ` 
. i heating. 
Queen? Bersys Puddom@ie Boistobee. 


Committed by” Magistrate, and tried by 
the Sessions Judge of Hocghly, on a 
charge off heating.. 


Case of cheating a’ person who was induced to part 
with his money and to contract marriage under the 
impression that the girl he was marrying was a Brah- 
minee, . 


I see no reason to interfere in this case. , 

The Sessions Judge placed all the facts of 
the case fully before the Jury, aud daid spe- 
cial stress on the wé&&kness @f the evidence ; 
but if the Jury believed that evidence, they 
were bound to convict the prisqnet, as, by 
|, it wag proved {Hat she induced the prose- 
sutor to part with his money and to contract 
narringe under the false impression that 
he girl he yas marrying ‘vas a Brahminee. 

There was evidengp on the record on both 
hese pots, and théaJury ghose to believe 
. : e A 


(d ` . 


-| which would.justify 


Rulings. N [Vol]. V. 
° 


REPORTER. 
e 


it, IZ was immeterial Weethaf there was 
any clear proof ere the rechrd of the girl 
being a Boistobee :”the poinh was, that she 
was not a Brahminee, as dhe was falsely 
alleged by the prisoner to be.. 

Ase to the severity of the punishment 
awarded (three yearg’ imprisonment), it was 
not, I observe, for the Sessions Judge to nul- 
lify, the verdict of theeJury hy passing a sen- 
tence inadequate to fhe offence which they 
considered proved against the prisoner ; and 
the same reasons prevent my interference on 
appeal, ; í ° 

The prisoner can,’ if she ge so advised, 
apply to the Executive Gov@hment, with 
which the opingon so stronulg expressed by 
the Sessions Judge will doubtless have due 
weight. i : 

PRU ` ® 








The Sth June 1866. ; 
_ Present : ie i 
The Hon'ble W. S. Seton-Karr, Judge. 


-False Evidence— EE ge single 
witness)—Corsoborati§n. 


Queen versus Bakhoree Chowbey. 


‘Committed. by the Joint Magistrate,- and 
à iriedeby the Sessions Judge of Shahabad, 
on a charge of giving false evidence. 

Comparison of -signatures Ys one kind of corroboration 

aconviction on the testimony of a 
single witness in a case of False Evidence, . 

THERE can be no doubt, to my mind, 
that the evidence of the vakeel Mohesh 
Dutt is true, and that thé evidence of the 
prisoner Bakhoree, to f 
never verified or presented the written 
statement, is false, Lf Ca 

“If the case consisted merely of one orh 
egainst ahother, there would be no doubt . 
that, under the late ryling of tue Full Bench 
in cases of perjury, reported ‘at’ page £3 


Vol. V$ No. 6, the prisoner could not be @on— 
victed. ` Btt in this case, thé Sessions Judge? 
and the Assesaprs had the advantage of con® 
paring the signatures of the prisoner, ®-that ° - 
is, of the signature on the document which 
he“denied, with the signature on that which 
he admitted ; apd ‘they were guided by -this 
comparison in confing to'a decision. 

It appears tp thas this is the kind_ of 
corroboration ontemplated int ruling*al- 
luded to ; ard in ghis view I would net in- 
terfere with wheat is a gufficient, alegal, amt « 
a proper conviction, $ 

Appeal réjectéd, s 
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LETTERS PATENT. 








_ Letters Patent for the’ High Court of 
Judicature at Fort William in Bengal, 
bearing date the 28th Decémber 1865." 


Victoria.—By the Grace of God, of the 
Recital of Act 24and25 United Kingdom of 
Vict. cap. 104, «Great Britain and 
Treland, Quen, Defender of the Faith, To 
all to whom @hese Presents shall come, 
greeting : Wlbreas by an Act of Parliament 
passed in the Twenty-fourth and Twenty-fifth 
Years of Oúr Rgign, jntituled “An Act for 
wMablishing High Cfarts of Judicature in 
India,” it was, amongst other things, enacted 
dhat it should be lawful for HereMajesty, by 
A te Patent under the Great Seal of the 
ite? Kingdom, to erect and establish a 
High Court:of Judicature at Fort William in 
Bengal, for the Bengal Division of the Pre- 
sidency o&Fort William aforesaid, and that 
such High Court should, consist of a Chief 
Justice and as many Judges, not exceeding 
fifteen, as Her Majest] ‘might, from tima to 
time, think fit to appoint, who shuld be 
selected from among persons qualified 9%, in 
~the said Act is decla4d: Provided always, 
“that the persons who at the time of the es- 
tablishment of such High Court were Judges 
of the Supreme Court of Judicature, and 
permanent Judges of the Court of Suddtr 
Dewanny Adawlut or Sudder Adawlut of 
“the same*Presidency, should be and become 
Judges of such High Court without further 
appo®tmentfor that purpôse, and the Chief 
J fstice ch Sugreme Court shoud become 
the Chief Justice of such High Court, and 
that upon the establisfment of such High 
«Court asaforesaid, the Supreme Court and 
the Court of Sudder Dewduny Adawhut and 
udder Nizamu® Adawlut at Calewtta, in the 
esgid Presidency, should be abqiished $ 


Ant that the High Court of Judiċature so 
to be established should have and exercise gll 
such civil,.criminal, admjraliy, and vice- 
admiralty, testamentgry,*inteséate, and matri- 
mouial jurisdictien; origķal and appel- 
late, and all such powers an authority for 
and ip relatfen to the agministr\yi 
tice inethe said Presidency, as Her Majesty 

*m&ht by such Letterg Patent hs aforesaid 
grppt‘gnd direct, subject, hgwever, to puch 
directions and limitations, as to the exercise 
















of original civil and criminal jurisdiction 
beyond the limits of the Presidency town, as 
might be preScribed thereby ; and save as 
by gueh Letters Patent ‘might be otherwise 
directed, and subject and without prejudice 
éo the legislative powers in. relation to the 
matters afofesaid of the Governor General 
of gndia in Council, the High Court so,to be 
established should’ have and exercise all juris- 
diction, and every power and authority 
Whatsoever, in amy manner vested in any of 
the Courts in the same Presidency abolished 
under the ‘said Aet at the time of the aboli- 
tion of such last-mentioned Courts : ` 

An@ whereas We did, upon full consider- 
ation of the premises, think fit to erect and 
establish, and by Our Letters Patent under 
the Great Seal of the United Kingdom of 
Great Britain and Ireland, bearing date at 
Westminster the Fourtapnth day of May, in 
the Twehty-Gfth Year of Qui Reign, in the 
Year of our Lord One thousand eight hundred 
and sixtyetwo, did accordingly, for Us, Our 
heirs and successors, erect and establish, at 
Fort William in Rengal, for the Bengal 
divisioneof tle Presidency of Fogt Willian 
aforesaid, a High Court of Judicature, which 
should bée-ctdled she High Court of Judica- 
ture at Fort William in Benga? and did 
thereby constitute the said Court to bea 
Court of Record ;and where’s We did there- 
by appoint and ogdain, that,the*said High 
Court of Judicature at William in 
Bengal should, until, surf or- other pro- 
vision should be made. by Us or Our heirs 
and successors in that behalf, in accordance 
with the recited Act, .consist” of a Chief 
Justice and thirteen Judges, and did thereby, 
in addition to the persons who at the time of 
the establishment of the said High Court 
were Jadges of the Supreme Court of Judi- 
cature, and permanent Judges of the Court 
of Sudder Dewanny Adawlut, in the said 
Pregidency respectively, constitute and ap- 
point certain-othér persong, bging respectively 
qualified as in the said -Act is declared, to be 
Judges ofhg said High Court : 

And whereas on the Thirtieth ‘day of 
January, One 'thousand eight hundred and 
sixty-three, We dil in the manner in the 
said recited Act provided direct nd ordain 
that the said High Courgshggld coysist of a, 
Chief Justice and fourtéen Fages N : 


Deg 17, 


amendments, sad addition powers and pro- 
_Nisions’ by fresh Letters Patent : 


p2] e 
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And whereas by the said recited Act it is 
declared lawful for Her Majesty, 
. af any time within three years 
after the establishment of*the said High 
Cout, by Her Letters Patent, to revoke all 
or such parts or provisions as Her Majesty 
might think fit of the Letters Patent by 
which such Court was established, and to 
grant and make such, other- powers .and 
provisions as Her Majesty might think fit 
and as might have been granted or made by 
such first Letters Patent : ` ° 

And whereas by the Act of the Twenty- 

Titl. `  ighth:'of Our Reign, chapter 
t fifteen, entitled. “An Act to ex- 
tend the 


Patent for the High Coutts in India, aud 
to make further provision“ respecting the 
territorial Jurisdiction of*the said Courts,” 
the time for. issuing fresh Letters Patent 
has been extended to the First of Jénuary, 
One thousand eight hundred and sixty-six :` 

And whereas, in order to make: further 
provision respecting the constitution. of the 
said High Court, and the administration of 
justice thereby, it isexpedient that the said 
Letters Patént, gated the Mourteenth of 
May, One tifousand eight hundred and sixty- 
two, should be revoked, and that seme of the 
powers and provisions thereby granted-snd 
made should be grantet and made .with 


1, ‘Now know*ye that We, uon full con- 
: sideration of the pre- 
mises, and of Our 
especial grace, certain 
motjon, have thought 
fit to revok@agnd: do by these presents 
(from and after te dæə of the publication: 
thereof as herein-after provided? and subject 
to the provisions thereof) revoke Our. said 
Letters Pat@nt of the Fourteenth of May, 
One thousand eight hundred and sixty-ttvp 
except so for as the Letters Patent of the 
Fourteenth Year of His Majesty King George 
the Third, dated the Twenty-sixth of March, 
One thousand seven hundred and seventy- 
four, establishing a Supreme Court of Judi- 
cature at Fort Wiliam in Berfgal, were 
revoked or determined ther€by.- ©” 
2. And We do by, these presents grant, 
: „ direct, gefd ` ordain 
Daagh Conte ab Fot Wil- that, notwithstanding’ 
, 3 the revocation .of the 
said Letters Patent ofthe fourteenth of 
May, one Shousand eight hundred and six-- 
-two; the High Court of Judicature call- 
sed thgHigh ourġ+of Judicature at Fort 
e . 


r 


Revocation of Letters 
Patent of 1862. <q 


knowledge? and mere 


e 


Term for granting fresh -Letters 






am 
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A =. š e A 
William in Bengal shaAŲ “be@nd con- 
tigue, as from ia time }f th® original 


erection and estdblehment thtreof, the High 
Court of Judidature at Fot William in 
Bengal. for the Bengal division $f the Presi- 
dency, of Fort William aforesaid ; and that 
the said Court shall be and continue a Court 
of Record, and that all proceedings com- 


menced in the said Hjgh Court, prior to the , 


date of the publication of these Letters Patent, 
shall be continued and depend in the. ‘said 
High Court-as if they had commenced in 
the said High (ourt after the -date of ‘sugh 
publication, and that all Teu he orders ‘in 
force in the said High. Cour®eimmediately 
beforé the date, of the puBipation of these 
Letters Patent, shall Sn i force, except 
so far as the same are altered hereby, until 
the same are altered by comfetent authorigy. 
_ 3. And We do hereby-appoint and ordaif’ 
td as ps that the person ‘a 
‘court fo be coined, ©" Persons who shall, im- 
„mediately? before fe 
date of the publication of these Letters -. 
tent, -be the Chief Justice and Judges, or 
acting Chief Justice or Judges, if gay, of 
the said High Court of Judicatw& at Fort 
William in Bengal, shall continue to be the 


‘Chief Justice and_Judges,or- acting “Chief 


ce or Judges of €he said High Court, 


a 


until farther or other provision shall be made _ ` 


by Usor Our heirs and successors in that be- 
for establishing High Courts of Judicature 
in-India, ` i : 

»4 And We do hereby appoint and ordain 


that every clerk and 
Clerks, &e., of the said 
Eigh Court toporem the said High Cort 


of Judigature at Fort , 
William in Bengaf, appointed Wg vifte, of 
the said Letters Patent of the foteenthof 
May, one thousand ejcht hundred and sixty- 
two, shall continue to hold ànd’ enjoy diis 
office and employment, with the salary theres 
unto shnexed, until hè bé removed from guch 
office and tmployment:; and he'shali be sub», 
ject to the likg power of remogal, regulations? 
and provisions as if he were appoinged ‘by 
virtue of these Letters Paterit. | 
°s, And We do hereby’ ordain that the ‘ 
tee 7 Chief Justice and eve- 
ace ty dudge who shall: 
bé from time to time 


‘Declaration to Se 
by Judges. 





cature at Wort Willifm in Bengal, prefiously 


to enteringeupon the execution of the dwties ` 


of his office, shall mike and subscribé the 
folléwing *declfration before suck alitlferity 


half; in accordance with the said recited Act S= 


ministerial officer of . + 


(j 


f i i 


1866. P Tobtcrs ° 
(d 
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overnor 





Appoiutment of Officers, 






eneral in Coun- 
we it: E 
pointed Chief Justice [or a 
High Court of Judicature at 
de- 
du- 
“ ties of my office to thesbest of my ability, 
“ knowledge, and judgment.” 
6. And We do hereby grant, ordain, gnd 
appoint that the said High 
Court of Judicature at Fort Wil- 
liam in Bengal shall have and 
use, as occasion may require, a 
s bearing a device and impres- 
sion of Our Rogal arms, with an exergue 
or label surrdnding the same, with this 
inscription, “The Seal of the High Court at 
Art William in Pongal.” And We do further 
Brant, ordain, und appoint that the said seal 
shall be delivered,to and kept in the cus- 
dy of the Chief: Justice, and,in case of- 
veeancy of the office of Chief Justice, 
or” during- any absence of the Chief Jus- 
tice, the same ‘shall be delivered over and 
kept in the custody of the person appointed 
tò act Bs Qhief Justice, under the provisions 
of Section 7 of-the said recited Act ; and we 
do further grant, ordain, and appoifit that, 
whensoever it shall Myppen that the office 
of Chief Justice or of the Judge to* whom 
the custody of the said seal be committed 
shall be vacant, the sfid High Court shall 
be and is hereby authorized and empowered 
to demand, seize, and take the said seal from 
any person or persons whomsoever, by what 
ways and means soever the same may hate 
come to his, her, or their possession. 
“,7. Afid We do hereby further grant, 
ae _ ordain, and appoint 
na Slow! that all writs, sure- 
unaier Se e 
- orders, and other man- 
datory procese to be usêd, issued, or awarded 
bythe seid High Court of Judicature at 
Fort William in Bengal sh&ll run and be in 
he *name.and style of Us, or of Our heirs and 
successors, and shall be sealed with the ‘seal 
Ki the said High Couft. ” 

8. And We do hereby authorize and em- 
power the Chief Jes- 
ticesof the said High 

Court of Judicature af Yoft William in 
Bengal from time fo time, occasion may 
reqgire, and, ssibject to anyYgules and re- 
strictions whłch may be prescNbed by the 
Ggvertfor-General in Councfl, to appoint so” 
many and stich clerks and other ministerial 
offigere asyshall be found nesessasy fow the 
administration of justice, and the due exe- 


mons, precepts, rules, | 


Cou 
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cution of all the powers and authorities 


granted and committed to the said High” 


Court by these Our Letters Patent. “And 
we do hereby ordain ‘that every such aĵ- 
pointment shall be forthwith submitted to 
the approval of the Governor-General in 
Council, and shall be either confirmed or 
disallowed bye the Governor-General in 
Council, And it is Our further will and 
pleafure, and We do hereby, for Us, Our heirs 
gnd successors, give, grant, direct, and ap- 
point that ell and every #he officers and 
clerks to be appointed as aforesaid shall 
have and receive respectively such reason- 
able salaries as the Chief Justice shall, from 
time to time, appgint for each office and place 
respectively, and as the Governor-General 
in Council shall approve of: Provided al- 
ways, and it is Our will and pleasure, that 
all an} every the officers and clerks to be 
appointed as aforesaid shall be resident with- 
in the lgmits of the jurisdiction of the said 
Court, so long as they shall hold their re- 
spective offices ; but this proviso shall not 
interfere with or prejudice'the right of any 
officer or clerk to avail*himsel{ of leave of 
absence under any rules frescyjbed by the 
Governor;General in Council, and to absent. 
himself from the said limits during the term 
of sue leave, in accordance with the said 
Rules. , e . 

Admission of Advocates, VaReels, and 

ee Attorneyé. 


9, And We do hereby authorise and em- 
power the said High 

ts h aie Ceurt of Judicature 
Takes ad Atton at Fort William ia 


E Bengal, to approve, 
admit, and enrol Pe ang many adyo- 
cates, vakeels, and -attqrneys, as to the 


said High Court shall seem meet; and 
such advocates, vakeels, and aftorneys shall 
be and are hereby authorized to appear 
for the suitors of the said High Court, 
and to plead or to act, or to plead and 
act for the said sbitors, according as 
the said High Court may by its rules aud 
directions determine, and subject to such 
rules andedirections. 


Powers of High Court 





10. And Weedo her®®y ordain that ‘the - 


x said “High Court of 

In making gules for the ° Judicature at Fort 
Teates, Vokes and At Wilfam in, „Bengal 
torneys. - shall have Power: to 
. e makè 'rules for the 
qualification and admission of proper per- 
sons to be Advocates, Vakeels, and Attor- 
neys-at-law of the saj® Hfebh Cat, ant 


aliall Le empowered to remove,or toe skspend 
= 4 
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from practice, on reagonable cause, the said 
Advocates, Vakeels, or Attorneys-at-law ; and 
no persons whatsoever but such Advocates, 
Vgkeels, or Attorneys shall be allowed to act 
or to plead for, or on behalf of, any suitor 
in the said High. Court, except that any 
suitor shall be allowed to appear, plead, 
or act on his own behalf, or og, behalf of a 
co-suitor. 
Civil jurisdiction of the High Court? 
1l. And We do hereby ordain that the 
f said High® Court of 
Judicature at Fert 
William in. Bengal 
shall have. ‘and exere 
cise ordinary original civil jurisdiction with? 
in such local limits as may «from time to 
time be declared and prescribed by any law 
made by competent legislative authority for 
India, and until some local limits shallebe s0 
declared and prescribed, within the limits 
declared and prescribed by the proclamation 
fixing the limits of Calcutta issued by the 
Governor General in Council on the Tenth 
day of September i in the year of our Lord 
One thousand se¥eg hundred andhindty-four, 
and the ordinary original civil jurisdiction 
of the said High Court shall note extend 
beyond, the limits for the time being declared 
and prégeribed as the local limits o 
jurisdiction, ° 
12. And We ag farther ordain, that the 
said High® Court of 


Loċal limits of the or- 
dinary original jurisdic- 
tion of the High Court. 


Original jugisdiction as 
to suit® 


ı William in Bengal, 
in the exercise ofits ordinagy original civil 
jurisdiction, “Shall be Hee to receive, 
try, and determjpe suits of every descrip- 
tion, if,'in the cas f syits for land or other 
immovenble property, such land er property 
shall be situated, or in all: other cases’ if |: 
the cause of tion shall have arisen, either 
wholly, or, in case the leave of the Court 
shall have been first obtained, in part, within 
the local limits of the ordinary original ju- 
risdiction of the said High Court, or if -the 
Jefendant at the time-of the. commencement 
of the suit shall dwell, or carry on business, 
IF personally work for ' gain within sych 
limits 6Xtept that 8 said Migh Court shall 
106 have such original jurisdiction in. cases 
‘alling within the. jurisdiction, of .the “Sutil 
Sause Court at CAlcutta, in which the ‘debt 
yv-damagé, or value of the property sued for 
loes not exceed. One hundged rupees. 

13. And,We do-further ordain, that:the. 
ane oe said High - Court : of 
Sa Aion. ona Judigature at Fort 
tril Juriggiction. 
. : a William in Bengal 
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such ' 
"Ee 


Judicature at Fort. 


oe i> 


shall have power “tg remove, 
dstermine, as a gNr ex 
ginal jurisdiction, anY suit belg or falling 
within the jurisdiction of any Court, whether 
within or without the Bengal division of the. 
Presidency of Fort William, subject to its 
superintendence, whep the said High Court 
shall think proper to do so,, ‘either on tho 
agreement of the parties to that effect, or for 
purposes of justice, the reasons for so doing 
being recorded on the proceédings' of the 
said High Court. 

‘14, And We do further ordain, thet 
“where plaintit has 
several cf#uses of ac- 

° tion i defend- 
ant, such causes of action, not Being for land, 
or other immoveable property and the sa aig. 
High Court shall have prigifal _jurisdicti 
in respect of one of such causés ‘of action, 
it shall be lawful for the said High Coury 
to call on the*defendant to show causes wh 
the several causes of action should yot rf 
joined together in one suit; and to make 
such order for trial of the-same as to the 
said High Court shall seem fit. aad 


15. And We do further erdain, that an 
appeal shall lie to. 

g said High Court 
of Judicature at Fort 
William in Bengal 
from “the judgment 
(not being a sentence or order passed -or’ 
made in any criminal trial) of one Judge. 
of the said High Court, or of one Judge 
of sany Division Court pursuant to Section 
18 of the said recited Act; and that an 
appeal shall also lie to the said High Coury 
from the judgment not being a sentence 
ororder as aforesaid of two o 
of the said High Court, gor o 
Sion’ Court, wherever such Judgés= are 
equally divided in @pinion, ‘and, do not 
amount in rumber to a majority of te, 
whole „of the Juliges of the said High 
Court at the time being ; but,that the ` right, 
.of appeal from otlter judgments of the said. 
High Court, dof suchDivisién Court, shat 
be to Us, Our heirs or suecessors, in Qur or 
their Privy Council, as Kerpin-attar pro- 
vided. o 


16. „And Wẹ 


aå peal from C 
‘rovinces. 






Joinder of several causes 
of action, 


- Appeal ae the Courts . 
of origina) jurisdiction to 
‘e2 High Court in its ap- 
pellate Jurisdiction. 






farther ordain, that .the 
said High Court of 

ts in Judicaturg at Nort- 
* William °in : Bengal 
shall-bea Cd rfof appeal from the Civil Cougs 
of the Bengal division of the Presidency 
of Fort Williams and from all other Comitis 
subject to its superintendence, and shall, 


Kog P Letter’ , 
e 


THR WEEKLY REPORTER.’ 


s 


\ 


Patent. 5 








exercise appell gfe jurisdidjion in such @ases as 
ppeal e said High Cturt 
any laws or regulations now 
«in force. ° . 
17. And We do further ordain, that the 
Pe ene re Said High Court of 
fants and Lunatics, Judicature at Fort 
e William in Bengal 
shall have the like power and authority 
with respect to the persons and estates of 
infants, idiots, and lunatics within the 
Bengal division of the Presidency’ of Fort 
William asgthat wlfich was vested in the 
said High#Court immediately before the 
publication of these presenés. 


18. And We do further ordain, that the 
\ Provision wit? respegt our Dr alee OF 
to the Insolvent Court 4 Bae pi he 
held before one of the Judges of the said 
igh Coyrt of Judicature at Fort William 
Bengal, and,the said High Court, and 
any such Judge thereof, shall have and 
“exercise, withii’ the Bengal division of the 
“Vresidengy of Fort William, such powers 
and authorities with, respect to original and 
appellate jurisdiction afd otherwise as are 
constituted by the lays relating to insolvent 
debtors in India. °°, ° f 


e 
Law to be administered by the High 
Court of Judicature ‘at Fort William in 
Bengal. ° 
19. And We do further ordain that, 
, with respect to the 
eae Coas lW Or equity to'be 
e erci . 
~ V¥iginal qvil jurisdiction. Applied to each case 
E coming before the 
said High Gourt of Judicature at Fort Wil- 
. @ .. . . . 
Yam in Bengal, in the exercise of its èr- 
dinaypriginal “civil jurisdiction? such lay 
or equity shall be the law or equity which 
would have been applied by the said High 
* Court to such case if these Letters Patent 
had not issued. g 
"i 20. “And We do further ordafn that, with 
Oe ~ e respe? to the law 
In@he exercise of ex- or e uity and rule 
traordinary original Avil q A 
jarisdiction. of good consciencg to 
Sie be, applied to each 
case coming before the said High Court 
of Judicature ‘at, Fort William in Bengal, 
in tke exercise of its extri®gdinary original 
Fry reo 
civi} juri ction, such law 
rule of good conscience shalẹbe the law 
X. equity end rule of, good c®aspience which 
ould have been applied, to such case by 
any loca? Court having jurisdiction therein. 







' 
21. And We do further ordain that, with 
respect to the law 
equity and rule, of 
good | conscience %to 
be applied by the 
said High Court of Judicature at Fort 
William in Bengal, to each case coming be- 
fore it in the ®xercise of its appellate juris- 
dicgioy, such law gr equity and rule of good 
conscience shal} þe the law or equity and 
Jule of good conscience which the Court 
in which she proceedings iff such case were 
onjginally instituted ought to have applied 
to such Gise. 


e n . . . . 
° ‘Criminal Jurisdiction, 


22. 


By the High Court in 
the exercise of appellate 
jurisdiction: 


And We do further ordain that the 
l said High Court of 
Judicature at Fort 
William in Bengal 
shall have ordinary original criminal juris- 
diction within the local limits of.its ordi- 
uary original civil jurisdiction; and also in 
respect of all such persons, both whin the 
limits gf the Bengal “division of the Presi- 
dency of rt William,® anf beyond such 
limits, and not within the limits of the cri- 
minal jiwesdiction of any other High Court 
or Cgurt established by competent legisla- 
tive authority for India, as the said High 
Court *of Judicature at Fort William in 
-Bengal shall have crimingl jurisdiction over 
at the date of the publication of these pre- 
sents., 7 


„Ordinary original juris- 
dictiog of the High Court. 


y e 

23. And Wédo further ordgia that, the 
saideHigh Court of 
Jum@etture at Fort 
j e° Wilfam in Bengals 
in the exertise of its ordinary original cri- 
minal jurisdiction, shall be gmpowered to 
try all persons brought before it in due 
course of law. 


Jurisdiction as toe per- 
sons, 


24, And We do farther ordain that the 

said High Court of 
al Judicature at Fort 
eal af A sige in . Bengal 
shel ave extraordyygr origipsbedgimi- 
nal jurisdiction Over ni residing in 
places within the jurjsdiction of any Court 
now subjéte to the superjntendence of the 
said High @ourt, and shail have sfuthority 
to try at its discretion py such persons 
brought before it*on charges preferred by 
the Advocate-General, or by any Magistrate 
or other officer specially empowergd by the 
Government in ¢hat beaalf : \ : 


a ` 


Extraordioary origin 
iminal jurisdiction. 


r . . 
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25. And We do further ordain that there 
, shall be no appeal to 
the said High Court 
of Judicature at Fort 
William in Bengal 
from any sentence or order passed or made 
in’ any criminal trial before the Courts of 
original criminal jurisdiction which may be 
constituted by one or more Judges of the 


“% appeal from High 
Court exercising original 
jurjádiction. - 


: said High Coyrt. 

Court may reservepoints But i¢ shall be at the 
of law. f : 

discretion of any 


such Court to reserve any point dr points of 
law for the opinion of the said High Court 

26. And We do further ordain sthet, on 
such poin’ or pointe 
of lew being so re? 
served «s aforesaid, or 
on it8 being certified 
by the said Advocate-General that, in his 
iudgment, there isan error in the dee@ision 
of a point or points of law decided y the 
sourt of original criminal jurisdiction, “or that 
a point or points of law which has or have 
seen decided by the said Court, shall be 
farther considered, thgsaid High Court shall 
have full powee anq authority tereview the 
zase, or such part of it as may be necessary, 
and finally determine such point or points 
of law, and thereupon to alter the sentence 
gassed by the Court of original jurisdfetion, 
and to pass such judgment? and” sentence as 
to the said High Cgurt shall seem right. 


27. And We do further Srdan that the 
° said High Court of 
Judicature at Fort 
2 Wilm in Bengal 
shall be a COurtef Appeal fom the Criminal 
Courts of the Bemgal division of the Presi- 
Sency of Fort Villfim,*and from all other 
Courts subject to its superintendence, and 
shall exerciseyappellate jurisdiction in such 
cases as are subject to appeal to the said 
High Court by virtue of any law now in 
force. ; 


£8. And Wedo further ordain that thesaid 
High Court of Judica- 
ture at Fort Williath 
in Bengal shall be a 

e° Courtgf reference and 
revision from@Criminal Courts subject to 
ts appellate jurisdiction, and shall “have 
ower to hear ard determine alf such cases 
‘eferred te it by tfe Session Ju@ges, or by 
iny other officers now authorized to refer 
ases to the said High Court, and to revise 
ll such cas€s tried by any Officer or Court 
si cla Jeyisdiction, as are now 


High Court to review on 
rertificate of the Advocate- 
General, 


Appeals from Criminal 
Courts in the Provindts. æ 


Hearing of referred 
zases, and revision of cri- 
minal trials, 


THE WEEKLY REPORTER., 





subject, to referencg to or 
saigq High Court, A: 
29. And Wedo further orQain that the 

said High Court shall 

have power to direct 

the transfer of any 
“criminal case or ap- 
peal from any Court to any other Court of 
equfl or superior jurisdiction, and also to 
direct the preliminary investigation or trial 
of any criminal case by any Officer or Court 
otherwise competent to investigate or try it, 
though such case belongs, in or inary course, 
to the jurisdiction of some otlMy Officer or 
Court. ° 


High Court may direct 
the tramsfer of a case 
from one Court to another. 


Criminal Law. 


80, And We do further obtain that ihe 


ersons br 
Offenders to be punished P i mieh iir 


under Indi 

ndian Peral Code, High Court, of Judi 
cature at Fort William in , Bengal. either 
the exercise of its original jurisdiction, or in 
the exercise of its jurisdiction as a Court of 
appeal, reference, or revizion, chagcod Wi 
any offence for which provision. is made by 
Act NowXLV of 4860, called the “ Indian 
Penal Code,’ or by. y’ Act ‘amending or 
excluding the said Act Which may have been 
passed prior to the publication of these pre- 
sents, shall be liable te punishment under 
the said Act or Acts, and not otherwise. 


zercise of Jurisdiction elsewhere than at 


the ordinary place of sitting of the High 


Court. - . 
° 6 


31. And We do further grdain that 
° whenever shall ®a)- 
Judges may be authoriz- pear%o the room 


A tasit in any places b . ; 
way of circuit or special general in Council 


commission, conveniet that thg 
jurisdiction aid power 
by these Our Lettets Patent, or by the še- 


cited Act, vested in the said ligh Court of@ 
Judicature at Fort Willigm in Bengal, shoulda? 
be exercised in ny places within the giris- - 


diction of any Court nofv subject to the 
superintendence of the said High Court, 
other than the ustal place.of sittingof the 
said High Court? op at several “such places 
by way of circuit¥ the profeedings in cases 
before the saidgfich Court at etch place %r 
places shallfbe reghlated by? any, ‘law 
relating the ¢tq ‘which has been or mop 
be made by’ competent legislative autherity 


for India. o ° e. ° œ 










trial before the saidf 


« 


‘y 

1 j ; 
186 » Lers , 
ifs tHe 
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Admiralyy anI Vice A miralty Jurisdiction. 
32. cae ida gt ordain thas the 


ok “said High Court of 
oivik: Judicature at Fort 
William in Bengal shall have and exercise 
allsuch civil and maritime jurisdéction as 
may now be exercised by the said High 
Court ag a Court of Admiralty, or of Vice- 
Admiralty, and also $uch jurisdiction far the 
1 trial and adjudication of prize causes and 
other maritime questions arising in India as 
may now be exercised by the said High 


eCourt. A G . 
33. Aff We do further ordain that the 
fs suid Court of Judi- 
Criminal. od ? 


` cafre at Fort Wil- 
liam in Bengal shall have and exercise all such 
y jurisgiction as may now be exercised 
we Sy the said High Curt as a Couft of Ad- 
miralty, or of Vice-Admiralty, or otherwise 
Qin connection with maritime matters or 
matters af prize. 
Testamentary and Intestate Jurisdiction. 
34. And we do further ordain that the 
Z -said High Court of 
e esigmentary ind In- Judicature at Fort 
testate JiMisdiction. . cae ° 
SIRT William in Bengal 
shall have the like powerand authovity as that 
which may now be \iwfully exercised by the 
said High Court, except within the limits of the 
jurisdiction for that purpose of any other High 
Court established by Her Majesty’s° Letters 
Patent, in relation to tle granting of pro- 
bates of last wills and testaments, and let- 
ters of administration of the goods, cl 
tels, credits, and all other effects whatsoever 
___of persons dying intestate, whether within 
“~™Jor without the said Bengal division, subject 
to the orders of the Governor-General in 


Casncil ato the periodwhen the said High 
Lourt S ceage to exercise testamentary 
an@intestate jurisdiction in any place tr 


laces beygnd the lifaits of the provinces or 
A iiaae or which it was established : Provid- 
ed always, that nothing in thesę Letters 
we Patent. contaiged shall interfeye with the 
e provisions of auy Jaw Which has been made 
© by competen¥MegisMtive aut&brity for India, 
by “which powereis given to any other Court 
to grant such probates and letters of admi- 
nistraijon. e 
Aigtrimapial J 
And wedo furth\ ordain that the 
salt High Court of 
Judic&ure at Fort 
‘“ Willia in Bengal 
shall have jurisdiction, within the Bengal 
edivasiog of the Presidency of Fogt Wil- 


rRdiction. 








» 35. 
Matrim’ Jurisdic- . 
tio. o , e 

























liam, iu matters matrimonial between ow 
subjects professing the Christian reliķign 
Provided always, that nothing herein Gor 
tainéd'shall be held to interfere with th 
exercise of any jurisdiction in matters “mr 
trimonial by any Court not established b 
Royal Charter within the said Presidenc 
lawfully possessed thereof. 


Powers of single Judgestnd Division Court 
36. And w&do hereby declare that a» 


_.  funetion which w 
Single Jadges and Divi- 


Pa inks héreby directed tot 
taf Gomt 


performed by the sai 
in Bengal, 


of Judicature at Fort Willin» 

in the exercise of its original c 
appellate jurisliction, may be performed b 
-any Judge, or by any Division Court thereo: 
appointed or censtituted for such purpose 
under the provisions of the thirteenth Se 
tior» Of the aforesaid Act of the twenty 
fourth and twenty-fifth years of our reign 
and Ħf such Division Court is composed a 
two or more Judges, and the Judges are db 
vided in opinion as to the decisign to b 
given en any point, qich point shall be de 
cided ‘acedwling to the opinion of the major 
ity of the Judges, if there shall be'n major 
ity, bue if the Judges should be equally di 
vided, tlten the opinion of the senior Judg 
shalf prevail. ° 


Civil Procedure. « 


And we do fugher ordain that i 
: shall bg lawful fo: 
the said High’ Cou 

G „Of Judicature at For 
William in B&ngal from timgeto time t 
make rules ar®l orders fr the purpose o 
regulating all® proceedju@§” in civil case 
which may be broffht befSte the said Hif 
Court, including proceedings Jaits Admir 
alty, Vice-Admiralty, E Aa intest 
ate, and matrimonial "jurisdiction respectivc 
ly: Provided always that the said Hig] 
Court shall be guided in makinggguch rule 
and orders as far as possible by the provi 
sions of the Code of Civil Procedure, bein, 
ean Act passed by the Governor-General i 
Council, and being Act No. VIII of 1859 
afid the provisions efea ha 


been made, amending or lng the same 


by cdmpetent legislative authority for Ingia. 
y PÈ! D ry y 
* Criminal Pr@edure. A 


7 e. 

38. And we do further ordafn that th 
proceedings in all Cri 
minal cases whic. 
shall be brought be 


fore the said High Coys o rge © at FẸ: 
'D Ls RS 


Regulation of proceed- 
ings. 


_ Regulation of proĝeed- 
ings, 


8 Letters 
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Yan in Bengal, in the exercise of its or- 
dary original criminaljurisdiction, and also 
in gll other criminal cases over which thu said 
Hfeh Court hed jurisdiction immediately 
before the publication of these presents, 
shall be regulated by the procedure and 
practice which was in use in the said High 
Court immediately, before such publication,’ 


y .) 

Phent ` vV. 

49. *And we further yordfia that it f 
mtot shall lawful for 

Peed aoa intercu- the said) High Court 


of Judicature at Fort 
William in Bengal, at its discretion, on the 
motions or if the said High Court be not 
sitting, then for any Fudge of the said High 
Court, upon the petition of any party who 





‘subject to any law which has been er way | considers himself aggileved by any prelimi- 


be made in relation ther€®e by competent 
legislative authority for India; and that the 
proceedings in al? other crirninal “cases shall 
be regulated by the Code of Orimin l Pyo- 
cedure prescribed by an Act pdised Ry the 


Governor-General in Council, and ‘being: 


Act No. XXV of 1861, oreby such furthet 
or other laws in relation to criminal proced- 
ure as may have been or may be made by 


such authority as aforesaid. 


Appeals to Privy Council. 


39. And we do’ further ordain that any 
person or persous may 
appeal to us, our heirs 
and successors, dn ouw or their Pri?y Coun- 
cil, in, any matt@& not ‘being*of criminal 
jurisdiction, ftom any final judgment, -decree, 
or order of the said High Court of Judica- 
ture at Fort? William in Bengal mage on 
appeal, and from any final judgment, decree, 
or order made in the exercise of Sriginal 
jurisdiction by Jydges of the said High 
Court, or of any Division Céurt, from which 
an appeal shall not lie to the said High 
Court under the ,provision contained in the 
1dth Clayse of these prétents: Provided, 
in either case, shat the sem or matter at 
issue is of th@mount or Value of not less 
Rhan 10,000 rup¥es, or®@hat such judgment, 
decree, or 

indirectly, so 
to or respecting property amounting to, or 
of the value of not less than 10,000 rupees; 
or fromygny other final judgment, decree, 
or order made, either on appeal or otherwise 


Powernjto appeal, 


der shall involve, ° directly or 















nary or interlocutory judgment, decree, 
order, or sentence of the said High Court, 
in eny "such proceeding as aforesaid, not 
being of criminal jurisdiction, to grant per? 
mission to such party to aioe C the 
same to Us, Our beirs‘and su@gessors, in Our 
or tkeir Privy Council, subjeœ to the sume 
rules, regulations and limitations 9g are 
herein expressed respegting $ appeals fro 
final judgments, decrees, Orders, and sentences.# 


41, And We do further ordain that from 
8 any judgment, order 
qoron in criminal cases, or seutènceef the saig 
High Court’ of *Judi- 


cature at Fort William in Bengal, made in 
the exercise of original criminal jurisdictj 

or in any criminal case where anp point or 
points of law havg been reserved for the 
opinion of the said High Court in manner 
herein-before provided foy any Court which , 
has exércised original jurisdiction, it shall 
be lawful for the person aggrieved by such 
judgment, order, or senfence to appeal to Us, 
Our heirs or succe$sors in Council, provided 
the said High Court shall declare that the 
case is a fit one for such appeal, and under 
su¢h conditions as the said High Court may 
establish or require, subject always to sucb - 
rules end orders as We may, with th® advice 


of our Privy Coungil, hereafter make in that 
bemalf. . or oe. 
e oe 
claim, demand, or question | e 42. And We do further ordain in 


fell caseq of appeal 
made from aay judé 
ment, order, sentence, 
or decgee of the s&id 


Rule as to transmission 
of copies of evidence and 
other dociments, a 


as aforesaid, when the said High Court shall | High Court of J uficature at Fort William , 


declare that the case isa fit one for appeal te | in Bengal to Ue, 


Our heirs of Successors, in? 


Us, Our heirs or successors, in Ougor their | Our or their Privy Counci, such High Court 


gen, em at always to such rufles 
and orders à now in force, or may from 
time to time be made, respecting appdhls to 
ourselgss in outil from the Caffts of the 
said Prdtadency ;%xcept gso fares the said 
existing rules agd orders respectively are 
hereby varied, and subje@t also to such fur- 
ther rules afd orders as we may, with the 


price of, Our P¥ivygCouncil, hereafter make 
fh tha Fait, N S : 


shajl certify and transmit to Us, Our heirs 
and successors, in Qur or their Privy Qpuncil, 
a true and corect® copy’ of gll evidence, 
proceedings, judgients, decrees, and orders 
‘had or made, ig&uch cases ap egled, so far ` 
as the same ive relgtion to we mattess of 
appeal, suchfopice io bo certified under th 
seal of the Sati High, Court. And that 
the sajd High Gourt shall also certify and 






'| transmit to Us, Our heirs and successors, 
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n Our oy their Privy Copneil, a coppof the 
reasons given dy the edyfiges of such CArt, 
or by any ofssuch Judges, for or against 
the judgment or determination appealed 
against. And We do further ordain that 
the said High Court shall, in all cSses of 
xppeal to us, Our heirs or successors, con- 
form to and execute, or cause to be executed, 
such judgments and ofders as We, Our heirs 
or successors, in Our or their Privy Council, 
shall think fit to make in the premises, in 
such manner as any original judgment, de- 
cee, or decretal orders, or oter order or rule 
of the said JHigh Court, should or might 


have been e ecyted. ‘ 


Calls for Rebords, 8c., by the Government. 


q4: ° And itgs Our further will and plea- |- 


sure that the said 
High Court of Judi- 
cature a$ Fort Wil- 
3 liam in Bengal shall 
cduply with such requisitions as may be 
made by the Government for records, re- 
turns, and statements,’ in such form and 
inhemagsuch Government may deem pro- 
per. Eg 
44. And We do 


Powers of Indian Legis- 
lature preserved. 


. e 

High Court to comply 

with requisition from Go- 
ernment for records &e. 


e 
urther ordain aud de- 
Vine thatall the provi- 
sious of these Our Lete 
f à ters Patent are sub- 
#ject to the legislative powers of the Governor- 
General in Council, exercised at meetings 
for the purpose of making laws and regula, 
tions, and also of the Governor-General in 
cases of emergency under the provisions of 
„an Act of the twenty-fourth and twenty-fifth 
years of Our Reign, Capter sixty-seven, 
and may be in all respeciamended and al- 
tere@therebf, e 


245, fed it is Our further will ahd plea- 
gure that these Let- 
ters Patent shall be 
pubjished by the Go- 
Pateat to be void. veruor-General in 
e ` s Couacil, aud shall 
teme into opergtion fyom and after the date 
of su@h publication; and that from and 
after the date on which effect shall have begn 
given ‘hem so much of the aforesuid 
Letters Matent granted by frig Majesty King 

eorge the T™ird a8 wasQnot revoked or 
determined by the said Legers Patent of 
theYourteen@a bf May, one t®usand eight 
hundfed cand sixty-two? ang is Wiconsistent 
~wih these Letters Patent, shabl @ease, deter- 
ming, and be utterly void, to all intents and 
put'fosés whatsoever. ese 


Grovisions: of ‘former 
getters Patent inconsist- 
ent with these Letters 








v 


eo 
‘ z 


I Patent, 9 


In witness whereof We have caused these 
Our ~etters to be made Patent, Witn@s 


Ours@f at Westminster the twenty-eighth 
day of December in the davgnty-ninth yðar 
f Our reign. ` 


By Warrant under tho Queen’s Sign 


Manual. : 
' V ii C. Romy. 
(2 ’ 


m 
India PMte, LA&aon, 31s? January 1866. 
° N Judicial No. 4. 


Despatch from the Right Hofble the Seas 

* retary of Staje for India to His Excel- 
lency the Right Hon'ble the Governor- 
General of India in Council. 


S1R—-I now transmit to you the amended 
Letters Patent for the High Court of Judi- 
caturegat Fort William „in Bengal. They 
have been issued under the authority of the 
High Court’s Act, Section 17, the om for 


granting them baying been extended by ghe 
Act of tast Sessio 28°Vict.*ey 15. + 
2. In transmitting them, T havé to ac- 
knowledge your Des- 
pateh, daidi 5th January patches, of which the 
ey aan deed 1gth dates are annexed.* 
January €No. 6) 1865. 3. I have at the 
Ditto ditto, dated 20th same time to thank 
September (Ney 52) 1865. thé members of Goy- 
ernment and the Judges of H@zh Gourt, 
all the Presidencies, for the care and 
attention which gthey lmve*bestowed to the 
subject, and the very valuable® Xssistance 
which they ha$e rendereggne. I have 
also: had, during thg preparation of these 
documents, ethe great advantage of personal 


communication with distinguish petons of 
both classes, 


. a 
4. Many of the recommendations which 
I have received from these various gnarters 
will be found incorporated én the pfovisions 
of the Charters. And the subject has been 
so, closely examined in correspondence, and 
is so familiar to the learned Judges who vig 


have to carry the provigions of th 
Charters into ex®cution, t W wild be 
unnecessary for me to furnis yy 


comm 
tary on tits gevdxal changes, g alll apf Ég 
great importance, \pyhich Wave beg? intro, 
duced. I will only notice a few. 

5. The provisiors of Clauses 9 and 10 
(answering to 7, 8, 9, and 10 ofthe former , 
Charter) have been framal inforder 4o mevty 

n parsigiNy, by? 


* India Jydicial Des- 


the views expressed to We, 


) ottery 
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J adras Judges. They are intended for 
purpose of leaving to the several Figh 
rs more ample discretion as to thW ad- 
iion of perga authorized to appeer 
lend, or act before them, and also to exer- 
ise a better defined discipline over them. 












6. The alteration in Clansep 12 will ex- 
lain itself. and hgg been wate in deference 
» the views cf some of 4 Judges f èhe 
ligh Court. ° 

7. I will onl% af, yur aigengon to 
he alteration in the language of Cla\se 31 
30 in the former Charter) whic-dods nèt 


ppear to ne@ explanation. 
Ld 


8. 


12. The first of these relatêse to the 
power of local legie]Naigm to interfere with 
the provisions of the Charterg. This has 
been hitherto intentionally confined to the 
Governor-General in Couneil at meetings 
for the purpose of making Jaws and regula- 
tions. Butit has been very strongly re- 
presented to me, from quarters entitled to 
my ‘est attention. itt the prohibition thus 
imposed on the Legislatures of the Presiden- 


ecies of Madras and Bombay acts injurionsly. 


Itis sid, for instance, that these Legisla- 
tures cannoteniet lawg, clearly within theif 
competency, such as for the creion or re- 


” 7 e| gulation of infegior Courts gof Judicature, 
The addition in Clase 34 (testa) without incurring the danger, jo appeal or 


nentary and intestate jurisdiction) was in-| other causcs, of interfering indizectly with 


roduced for the purpose ofe preventing, as | the constitution or powersqof the “Higly 
‘ar as possible, any clashing of jurisdiction,., Courts. 0 


vn this respect, between the High Cofrg and 
ther tribunals which have been or may be 
2stablished by competent authority. # 


9. Clause 87 (ruies of Civil Procedure) 
hee altered to its present form after 
gonsideratiop of the Too. eugzest- 

Ls valfousgcommgnicatemis Y have 
received on fhe subject. The purpose is to 
leave the High Court’s discretione in this 
respect fettewed only by the authority of the 
Local Legislatures, not thereby excludfhg the 
authority af the various *rulcS ands orders 
which may be in force in the proceedings in 
the Admiralty a®d othe»  firisdictions 
named, bu®lerving it to the Court to adopt 
and modify thoge rules, herring in mind, a 
no doubt they will dp, the general advantage 
of conform@ng yith those established in ana- 
logcus cases dug this cowry, but aiming, 
sibove all. at a synple agg uniform procedure 
on all sides of the,Court. e 


10. ‘She Question of the rules which are 
to govern appeals ¢o the Privy Council (to 
which I directed attention in paragraphs 87, 
38 of Despatch of 14th May 1862 iNo. 
24), transmitting*the original Letters Pa- 
tent), being still under consideration here, 
no alteration has been made in the Clauses 
lating thereto. 3 


ri ee notice „ceftain 
matterg of E rtance, as to which further 
Anzes haggren Fuzmested 6 mg by some 
of Æ aut rorvitees consol, ve changes 
have not been adopted. FI cam assure you, 
that the sugg@stions in question have been 
very deliberately consigered by myself in 


Council, An: that it is only on most full con- 
rsid həye felt unable to adopt 
eo e 


r P ai thag 
«the ei 

















e 
13. Idonot at all deny that there is 
force in these observations, although, per: 
haps. it may be thought that an @structio 
which ean be at any time removed by Maving 
recourse to the legislative powers of the 
Central, to supplement those of the igez 
sidency, Council, can scarcely.be af £ very 
serious class. and qn the -other hand. that 
there are advantnges ingretaining the legis- 
lative control chee high tribunals, 
entirely in the hards of the Central autho- 
ritye But, without entering, into this dis- 
cussion, it is enough to say thas the reason 
which prevailed with me was, that I was 
ot satisfied as to the power of the Crown 
to act as required. Without going on this 
ockasion into technical reasoning, I will 
on’'y say that I thought it by no means _ 
clear that such a ange could by legally 
made by these 4 but that, 


igticrs Patent. 
e@en if this were® otherwise. 


e wmtemtion 
eof Parli@ment was £0 sins e ued to 
giving the Crown POWER® fo ; atte ` th on- 
stitu of the-CourtS"iorte-~istcrfere with 
the/#espective powers of the legislatures, 
that the/requirell &hadgé-youl.l have been 
in violat{os of the spirit of the Sfatutes fom, 
which hé-Crgwn’s authority in ‘this matters 
is derived. Perterefar’, leavé this gubjedi 
open for further consideration. 
A eee 
14, On the other hand, it was P AN 
to me by the Gpverfinent of Bom|&s Ta 
af- 


patch of 13th J nuary * p865%, that it 
peared doubt whether the Governor 





General infCouncil, himself Assessed “ull 
powers of Ifgislagion in relation te the? High 
Courts. JS note avaro thatethis dodot e 
was shared oy others; but I have -thought 
itadvisible to confer that power “still more 


